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CROSS-REFERBNCBS. 

Far  Forms  in  proceedings  by  a  Master  to  Recover  Money  Lost  by  an  Appren- 
tice at  Gambling,  see  the  title  GAMBLING. 

For  Forms  in  proceedings  more  or  less  akin  to  the  proceedings  in  relation  to 
Apprentices,  see  the  titles  MASTER  AND  SER  VANT  and  PARENT 
AND  CHILD. 

L  PROCEEDINGS  TO  BIND  AN  APPRENTICE. 

1.  In  General. 

As  a  general  rule,  any  minor,  with '  his  consent  if  above  the  age 
of  fourteen,  and  without  it  if  below  that  age,  may  be  bound  to 
some  art,  trade,  or  industry ;  if  a  boy,  until  the  age  of  twenty-one ; 
if  a  girl,  until  the  age  of  eighteen,  or  to  the  time  of  her  marriage 
within  that  age.  Such  minor  may  be  bound  by  his  father,^  or,  in 
the  event  of  the  father's  death,  incompetency,  or  desertion,  by  his 
mother,  or,  if  an  orphan,  by  his  guardian.  In  most  jurisdictions 
provision  is  made  for  the  binding  out  of  poor  orphans  or  aban- 
doned children  by  either  the  overseers  of  the  poor,  Probate  Court, 
County  Court,  or  some  other  officer  or  court. 

2.  Orphans  or  Poor  Children  —  Order  of  Court. 

Form  No.  2017. 

The  State  of  Alabama^ 

Dale  County. 

In  the  Matter  of  the  Apprenticeship  of )  In  the  Probate  Court, 
Oliver  Orphan^  a  minor,  \      February  i,  i8Ptf.* 

Comes  now,  on  this  day,  Oliver  Orphan^  a  resident  of  the  county 

and  state  aforesaid,  being  a  minor,  and  an  orphan  without  visible 

means  of  support,'  as  well  as  Samuel  Master^  a  resident  of  said 

I.  The  forms  to  be  used  by  parents  and  conclusion  of  orders  in  any  par- 
and  guardians  in  binding  out  minors  ticularjurisdiction,  including  the  state- 
as  apprentices,  being  merely  matters  of  ment  of  venue,  term  of  court,  and  the 
contract  not  pertaining  to  court  pro-  title  of  the  proceeding,  etc.,  consult 
ceedings  proper,  are  not  within  the  the  title  Ordkrs. 
scope  of  this  article.  t.  Or  **  whose  parents  have  not  the 

S.  For  the  formal    commencement  means  to  provide  for  and  support  him," 
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county,  a  watchmaker  by  trade ;  and  it  appearing  to  the  court  that 
the  said  Oliver  Orphan  is  desirous  of  being  bound  and  apprenticed 
to  the  said  Samuel  Master  until  he,  the  said  Oliver  Orphan^  shall 
attain  the  full  age  of  twenty-one  ^  years,  for  the  purpose  of  learning 
the  said  trade ;  and  the  said  Samuel  Master  in  open  court  consent- 
ing that  the  said  Oliver  Orphan  shall  be  so  bound  and  apprenticed 
to  him,  and  acknowledging  himself,  by  the  record  of  this  court,  as 
agreeing  and  being  bound  to  furnish  ^  the  said  minor  with  a  suffi- 
ciency of  wholesome  meat  and  drink,  and  of  good  clothing;  to  treat 
him  humanely,  furnishing  him  with  suitable  medicine  and  medical 
attendance  in  case  of  his  sickness ;  to  teach  him  or  to  have  him  taught 
the  elements  of  reading,  writing,  and  arithmetic ;  and  to  use  all 
suitable  means  to  instruct  him  in  the  said  art  and  trade  of  watch'- 
making;  and  the  said  agreement  appearing  to  the  court  to  be  in 
accordance  with  law,  and  the  said  Samuel  Master  appearing  to  be 
a  proper  and  suitable  person  to  have  the  care  and  education  of  the 
said  Oliver  Orphan:  It  is  ordered,  that  the  said  agreement  be  and 
hereby  is  ratified  and  confirmed,  and  by  the  authority  of  this  court 
made  of  full  force  and  effect  between  the  ^id  Samuel  Master  and 
Oliver  Orphan;  and,  accordingly,  the  said  Oliver  Orphan  is  hereby 
bound  and  apprenticed  unto  him,  the  said  Samuel  Master ^  upon  the 
conditions  aforesaid,  until  he,  the  said  Oliver  Orphan^  shall  have 
attained  the  age  of  twenty-one  '  years.* 

IL  PROCEEDINGS  AGAINST  THE  MASTER. 

1.  Complaint  by  an  Apprentice. 

a.  Generally. 

Form  No.  ioi8. 

To  the  Honorable  the  Superior  Court  of  the  County  of  San  Mateo^ 
State  of  California:^ 
•  I,  Oliver  Orphan^  apprentice  to  Samuel  Master^  watchmaker^ 

or  **  whose  parents  refuse  to  proyide  prescribed  by  statute.    The  officer  or 

for  and  support  him."    As  the  juris-  court  may,  how€ver,  insert  any  condi- 

diction  of  the  courts  over  orphans  and  tions  for  the  benefit  of  the  apprentice 

poor  children  is  limited  and  special,  wtych  in  his  or  its  discretion  may  be 

every  order  for  binding  a  child  as  an  deemed  proper. 

apprentice  should  exhibit  the  facts  re-  8.  If  a  girl,  "  eighteen  years/*  Or 

quired  by  law  for  giving  jurisdiction.  '*  eighteen  years,  or  to  the  time  of  her 

Freeman  v.  Strong,  6  Dana  (Ky.)  283.  marriage  within  that  age,"  according 

I.  If  a  g^rl,  *'  until  she  shall  attain  to  the  statutory  provision  of  the  par^ 
the  full  age  of  eighteen  years,"  or  ticular  jurisdiction. 
*'  until  she  shall  attain  the  full  age  of  4.  For  the  formal  commencement 
eighteen  years,  or  to  the  time  of  her  and  conclusion  of  orders  in  any  par- 
marriage  within  that  age,"  according  ticularjurisdiction,  including  the  state- 
to  the  statutory  provision  of  the  par-  ment  of  venue,  term  of  court,  and  the 
ticular  jurisdiction.  title  of  the  proceeding,   etc.,   consult 

S.  Where  a  public  officer  or  court  the  title  Orders. 

has  authority  to  bind  out  apprentices,  B.  For  the  formal  commencement  of 

the  conditions  to  be  inserted  in  the  in-  the  petition  in  any  particular  jurisdic- 

denture  in  favor  of  the  apprentice  are  tion,  including  the  statement  of  venue, 
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of  Redwood  City  in  said  county ,  hereby  make  complaint  to  you 
that  the  said  Samuel  Master^  to  whom  I  am  legally  bound  by  in- 
dentures of  apprenticeship,  the  term  of  service  in  which  has  not 
yet  expired, 1  has  cruelly  beat,^  bruised,  and  wounded  me  the  said 
Oliver  Orphan^  being  his  apprentice  as  aforesaid,  to  wit,  at  Red- 
wood  City  aforesaid,  on  the  tenth  day  of  ^une,  iS95. 

Oliver  Orphan, 
(  Verijication  as  in  Form  No,  2019. ) 

b.  VeFlfieatlon.1^ 

Form  No.  1019. 

State  of  California^      \ 
County  of  San  Mateo,  \ 

Oliver  Orphan^  the  person  named  in  the  foregoing  complaint. 


the  term  of  court,  and  the.title  of  the 
proceeding,  consult  the  title  Pbti- 
Tions. 

1.  Where  money  has  been  paid,  or 
agreed  to  be  paid,  as  a  compensation 
for  the  instruction  of  the  apprentice, 
the  following  words  should  be  inserted 
in  the  complaint  at  this  point :  **And 
who  has  received  the  sum  oi  fifty  dol- 
lars as  compensation  for  my  instruc- 
tion," or  ''And  who  is  entitled  to  re- 
ceive the  sum  of  fifty  dollars  on  the 
first  day  of  yanuary^  iSPfi,  as  a  com- 
pensation for  my  instruction." 

S.  Here  should  be  given  a  detailed 
statement  of  the  particular  misusage 
or  cruelty  complained  of,  as,  for  ex- 
ample, **  has  misused  and  ill-treated 
me  the  said  Oliver  Orphan^  being  his 
apprentice  as  aforesaid,  by  refusing  to 
furnish  me  with  necessary  provisions 
and  clothing,"  or  '*  has  not  made  use 
of  the  best  means  he  ^ould  to  teach  me 
or  have  me  taught  the  said  trade  of 
watchmaker,  but  instead  thereof  |ias 
employed  me  in  other  work  contrary 
to  the  covenants  of  the  indenture." 

The  removal  of  an  apprentice  from 
the  state  is  always  ground  for  com- 
plaint. In  some  jurisdictions,  on  com- 
plaint under  oath  to  a  justice  of  the 
peace,  or  to  a  judgre,  that  the  master  is 
about  to  remove  his  apprentice  from 
the  state,  the  justice  of  the  peace  or 
judge,  on  finding  reasonable  ground  to 
believe  that  the  master  is  alK>ut  so  to 
remove  the  apprentice,  may  require  the 
master  to  enter  into  a  recognizance 
with  sufficient  security.  The  recog- 
nizance is  as  follows : 


ss. 


State  of  Illinois,  ) 
Greene  County.  ) 

We,  Samuel  Master,  Samuel  Short, 
and  William  West,  of  Carrollton,  in 
said  county,  acknowledge  ourselves 
to  be  indebted  to  the  people  of  the 
state  of  Illinois  in  the  sum  of  one 
thousand  dollars,  to  be  well  and  truly 
paid,  if  default  shall  be  made,  in  con- 
dition following :  Information  on  oath 
having  been  made  to  the  undersigned, 
Abraham  Kent,  justice  of  the  peace 
{or  judge  of  the  Circuit)  {or  judge  of 
the  County  Court)  of  said  county,  that 
the  said  Samuel  Master  is  about  to 
remove  from  this  state  one  Oliver 
Orphan,  his  indentured  apprentice, 
contrary  to  the  statute  in  such  case 
made  and  provided ;  and  after  due  ex- 
amination into  the  premises,  there  be- 
ing reasonable  ground  to  believe  such 
to  be  the  case : 

Now,  therefore,  the  condition  of  this 
recognizance  is  such  that  if  the  said 
Samuel  Master  shall  not  remove  from 
the  state  the  said  Oliver  Orphan,  his 
apprentice  as  aforesaid,  then  this  re- 
cognizance shall  be  void,  otherwise  of 
full  force  and  effect. 

Samuel  Master,  (sbal) 
Samuel  Short,     (seal) 
William  West,    (seal) 
Taken,  subscribed,  and  acknowl- 
edged, this  10th  day  of  yam- 
uary,  iS9S,  before  me. 

Abraham  Kent, 
Justice  of  the  Peace  (or  yudge), 
8.  For  the  form  of  verification  in  a 
particular  jurisdiction,  consult  the  title 
Verifications. 
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being  duly  sworn,  deposes  and  says  that  the  facts  and  circumstances 
stated  and  set  forth  by  him  in  said  complaint  are  true. 

Oliver  Orphan, 
Subscribed  and  sworn  to  before  me, 
this  10th  day  of  June,  i895. 
y  V  yohn  Hancock ^'^  Clerk  of  the 

^  '  Superior  Court  of  San  Mateo  County. 

2.  Complaint  by  Third  Person. 

Form  No.  aoao. 

(Commencing as  in  Porm  No,  2018^  and  continuing  down  to*.) 
Comes  William  West^  overseer  of  the  poor  (or  selectman)  of  the 
town  of  Haddam^  and  in  his  capacity  aforesaid  complaint  makes, 
and  gives  said  justice  to  understand  that  on  the  10th  day  of  yanu- 
ary^  iSQO^  Oliver  Orphan ,  a  poor  boy  of  said  town  of  Haddam^ 
then  aged  twelve  years,  was  by  the  then  overseers  of  the  poor  of 
said  town,  by  indenture  in  writing,  bound  as  an  apprentice  to  (or. 
Comes  yohn  Orphan^  the  father  of  or  Samuel  Shorty  the  guardian 
ofy  Oliver  Orphan^  and  cofnplaint  makes ^  and  gives  said  justice  to 
understand  that  on  the  10th  day  of  yanuary^  1890^  Oliver  Orphan  ^ 
Ttnth  the  consent  of  his  said  father^  or  guardian^  bound  himself  by 
indenture  in  writing  as  an  apprentice  to)  Samuel  Master,  a  watch" 
maker,  of  Haddam,  with  him  the  said  Samuel  Master  to  dwell 
and  serve  from  the  day  of  the  date  of  the  said  indenture  of  appren- 
ticeship until  the  said  Oliver  Orphan  should  attain  the  full  age  of 
tiiventy-one  *  years,  according  to  the  statute  in  such  case  made  and 
provided.  And  that  the  said  Samuel  Master,  in  and  by  the  terms 
and  conditions  of  said  indenture,  covenanted  and  agreed  among 
other  things,  that  he  would,  during  all  the  term  aforesaid,  Bnd, 
provide,  and  allow  unto  said  apprentice  a  sufficiency  of  good  meat, 
drink,  apparel,  and  all  other  things  necessary  and  proper  for  an 
apprentice ;  and  that  the  said  Samuel  Master,  in  violation  of  said 
terms  of  indenture,  wholly  refuses  to  provide  the  said  apprentice 
with  necessary  provisions  and  clothing  {or  allege  any  other  acts  of 
cruelty  or  misuse  on  the  part  of  the  said  master). 

Wherefore  the  said  William  West,  overseer  (or  selectman)  as 
aforesaid  (or  yohn  Orphan,  the  father,  or  Samuel  Short,  the  guard- 
ian, as  aforesaid),  prays  that  process  may  issue  against  the  said 
Samuel  master  to  cite  him  to  appear  before  you  to  answer  to  this 
complaint,  according  to  the  statute  .in  such  case  made  and  provided. 

Dated  the  10th  day  of  yanuary,  iS93. 

William    West, 
Overseer  of  the  Poor  (or  Selectman)  of 
the  town  of  Haddam. 

(  Verification  as  in  Form  No,  2019,) 

1.  If  the  complaint  were  sworn  to    Kent,  Justice  of  the  Peace,"  no  seal 
before  a  justice  of  the  peace  the  jurat    being  used. 
would   be  signed  simply  "  Abraham        3.  See  sufra,  note  3,  p.  3. 
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8.  Summons  to  Master.^ 

Form  No.  aoii. 

State  of  Connecticut^  ) 
Middlesex  County.      \ 

To  any  constable  of  said  county,  Greeting : 

Complaint  has  been  made  to  me,  the  undersigned,  justice  of  the 
peace  in  and  for  the  said  county,  upoii  the  oath  of  Oliver  Orphan^ 
apprentice  of  Samuel  Master^  of  Haddam^  in  said  county,  watch- 
maker^ that  said  Samuel  Master  to  whom  the  said  Oliver  Orphan 
(or  upon  the  oath  of  William  West,  or  person  signing  the  com- 
plaint, that  Samuel  Master  in  said  county,  watchmaker,  to  whom  one 
Oliver  Orphan)  is  lawfully  bound  by  indentures  of  apprenticeships 
the  term  of  service  in  which  has  not  yet  expired,  has  cruelly 
beat,  bruised,  and  wounded  him  the  said  Oliver  Orphan  {or  state 
the  other  cruelty  or  misusage  alleged  in  the  complaint), 
'  Now,  therefore,  you  are  hereby  commanded  to  summon  the  said 
Samuel  Master  to  appear  before  me  at  my  office  in  the  town  of 
Haddam,  on  the  tenth  day  of  July,  iS9S,  at  /€«  o'clock  in  the^r^- 
noon  of  that  day,  that  I  may  hear,  examine  into,  and  determine  the 
said  complaint. 

Given  under  my  hand  this  third  day  of  J^uly,  i895,  at  Haddam, 
aforesaid.  Abraham  Kent, 

Justice  of  the  Peace. 

4.  Recosrnizance  of  Master.^ 

Form  No.  loia. 
State  of  Connecticut,  )  ^ 
Middlesex  County'.      \ 

We,  Samuel  Master  and  Samuel  Short,  of  Haddam,  in  said 
county,  acknowledge  ourselves  to  be  indebted  to  the  State  of  Con- 
necticut in  the  sum  of  two  hundred  and  fifty  dollars,  to  be  well  and 
truly  paid,  if  default  shall  be  made,  in  the  condition  following: 
Complaint  having  been  made  to  the  undersigned,  Abraham  Kent, 
a  justice  of  the  peace  of  said  county,  by  Oliver  Orphan  (or  person 
signing  the  complaint),  against  the  said  Samuel  Master  for  the  mis- 
usage  of  Oliver  Orphan,  his  apprentice,  the  said  parties  were  sum- 
moned to  appear  before  the  said  justice,  and  after  due  examination 
into  the  premises  the  difficulty  between  the  said  parties  could  not 
be  reconciled  or  compounded  :  Now,  therefore,  the  condition  of  this 
recognizance  is  such  that  if  the  said  Samuel  Master  shall  personally 
appear  at  the  next  term  of  the  Court  of  Common  Pleas  (or  District 
Court,  or  Superior  Court,  as  the  case  may  be)  to  be  held  in  and  for 
the  said  county,  then  and  there  to  answer  to  the  complaint  afore- 
said, and  to  do  and  receive  what  shall  by  the  court  be  then  and 

1.  For  forms  of  citations  and  sum-  8.  For  the  form  of  recognizance  in 
mons  in  the  various  jurisdictions,  con-  any  particular  jurisdiction,  consult 
suit  the  titles  Citations  and   Sum-    the  title  Bail  and  Rbcognizancb. 

MONS. 
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there  enjpined  upon  him,  and  shall  not  depart  the  court  without 
leave,  then  this  recognizance  shall  be  void,  otherwise  of  full  force 
and  e£Fect.  Samuel  Master,  ^sbal) 

Samuel  Short,      (seal) 
Taken,  subscribed,  and  acknowledged,  ~ 
the  10th  day  of  January,  iS93,  be- 
fore me,  Abraham  Kent, 

Justice  of  the  Peace. 

5.  Order  Dischargflng^  Apprentioe. 

Form  No.  2023. 

(  Title  and  venue  as  in  Form  No.  2017.)'^ 

Complaint  on  oath  was  made  to  this  court  by  Oliver  Orphan,  ap- 
prentice to  Samuel  Master,  of  Redwood  City,  in  said  county,  watch- 
maker,  that  the  said  Samuel  Master ,  to  whom  the  said  Oliver  Orphan 
was  lawfully  bound  by  indenture  of  apprenticeship  (or,  Complaint  on 
oath  was  made  to  this  court  by  William  West  against  Samuel  Master, 
of  Redwood  City,  in  said  county,  watchmaker,  that  the  said  Samuel 
master,  to  whom  one  Oliver  Orphan  was  lawfully  bound  by  inden- 
ture oy  apprenticeship),'^  the  term  of  service  in  which  was  still  un- 
expired, had  cruelly  beat,  bruised,  and  wounded  him  the  said  Oliver 
Orphan^  being  his  apprentice  as  aforesaid  {or  state  the  other  cruelty 
or  misusage  mentioned  in  the  complaint),  and  the  ^id  Samuel  Mas* 
ier  and  Oliver  Orphan  (or  Samuel  Master,  Oliver  Orphan,  and 
William  West),  by  virtue  of  our  citation  thereupon  issued,  have 
appeared  before  us,  and  upon  due  examination  of  proofs  and  alle- 
gations of  the  parties  *  it  satisfactorily  appears  to  us  that  the  said 
Samuel  Master  is  guilty  of  the  premises  so  charged  against  him  : 
Now,  therefore,  it  is  ordered  that  the  said  Oliver  Orphan  be  and 
hereby  is  discharged  from  the  service  of  the  said  Samuel  Master, 
anything  in  his  indentures  of  apprenticeship  as  aforesaid  to  the 
contrary  notwithstanding.' 

And  it  is  further  considered  by  this  court  that  the  said  Oliver 
Orphan  should  recover  from  the  said  Samuel  Master  the  costs  and 
disbursements  incurred  in  this  complaint,  amounting  to  the  sum  of 
thirty  dollars,  and  for  the  recovery  of  this  sum  it  is  ordered  that 
execution  issue.     (  Concluding  in  the  usual  manner.)"^ 

1.  For  the  formal  parts  of    orders  to  Samuel  Short,  the  guardian)  oi  the 

generally,  consult  the  title  Orders,  said  Oliver  Orphan,  the  sum  of  fifty 

S.  See  supra,  note  i*  p.  4.  dollars  (or  the  sum  of  thirty  dollars^ 

%.  Where  money  has  been  paid,  or  being  a  fart  of  the  aforesaid  sum  of 

agreed  to  be  paid,  as  a  compensation  f^fty  dollars)  paid  by  the  said  John 

for  the  instruction  of  the  apprentice,  Orphan  to  said  Samuel  Master  as  a 

these  words  should  be  inserted  in  the  compensation  for  the  instruction   of 

order  at  this  point :  the    said  Oliver  Orphan;'*  ovy   '*and 

"  And  it  is  further  ordered  that  the  it  is  further  ordered  that  yohn  Or- 

■aid  Samuel  Master  refund  to  yohn  phan  (or  the  personal  representatives 

Orphan  (or  to  the  personal  represen-  of  yohn  Orphan),  the  father  (or  Mary 

tatix'es  of  yohn   Orphan),  the  father  Orphan^     the     mother)     (or     Samuel 

(or  to  Atary    Orphan,  the  mother)  (or  Short,  the  guardian)  oi  the  said  Oliver 
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Form  No.  2014. 

(Title  and  venue  as  in  Form  No,  2017. ) 

Complaint  on  oath  having  been  made  to  Abraham  Kent^  a  justice 
of  the  peace  of  said  county,  by  Oliver  Orphan^  an  apprentice,  against 
Samuel  Master ^  his  master,  that  the  said  Samuel  Master  had  cruelly 
beat,  bruised,  and  wounded  him  the  said  Oliver  Orphan^  being  his 
apprentice  as  aforesaid  (or,  Complaint  on  oath  having  been  made  to 
Abraham,  Kent^  Esq, ,  a  justice  of  the  peace  for  said  county^  by  WiU 
Ham  West^  or  the  person  signing  the  complaint,  against  Samuel 
Master^  of  Haddam^  in  said  county^  watchmaker^  that  the  said  Sam^ 
uel  Master^  to  whom  one  Oliver  Orphan  was  lawfully  bound  by  in^ 
denture  of  apprenticeships  had  cruelly  beat^  bruised,  and  wounded 
him  the  said  Oliver  Orphan,  being  his  apprentice  as  aforesaid),  the 
said  parties  were  summoned  and  appeared  before  the  said  justice,  and 
after  due  examination  into  the  premises  the  difficulty  between  the  two 
parties  could  not  be  compounded  or  reconciled,  whereupon  the  said 
Samuel  Master  was  recognized  personally  to  appear  at  this  term  of 
the  Court  of  Common  Pleas  of  the  said  county  to  answer  the  complaint 
aforesaid,  and  to  do  and  receive  what  should  by  the  court  be  then 
and  there  enjoined  upon  him:  And  now,  the  said  parties  having 
been  heard  by  their  respective  counsel,  it  is  ordered  and  decreed 
by  this  court  that  the  indentures  of  apprenticeship  of  the  said  Oliver 
Orphan  be  and  the  same  are  hereby  canceled  and  declared  of  no 
effect,  and  that  the  said  Oliver  Orphan  be  and  is  forever  discharged 
from  the  same.^ 

And  it  is  further  considered  {continuing  and  concluding  as  in 
Form  No.  202S). 

6.  Order  Remandlngr  Apprentice  to  Senrlee. 

Form  No.  aoas. 

(  Commencing  as  in  Form  No,  202S,  and  continuing  down  to  *) 
it  satisfactorily'  appears  to  us  that  the  said  Samuel  Master  is  not 
guilty  of  the  premises  so  charged  against  him :  Now,  therefore,  the 
said  Oliver  Orphan  is  hereby  commanded  to  return  unto  his  said 
master,  and  to  serve  him,  the  said  Samuel  Master,  the  remainder 
of  the  time  expressed  in  his  indentures,  according  to  the  terms  and 
conditions  thereof.  And  it  is  further  considered  by  this  court  that 
the  said  Samuel  Master  should  recover  from  the  said  Oliver  Or- 
phan (or  from  the  person  ^  signing  the  complaint)  the  costs  and 
disbursements  incurred  in  this  complaint,  amounting  to  the  sum  of 

Orphan,  be  and  he  (or  she)  is  hereby  be  forthwith  delivered  up  or  can- 
forever  discharged  of  and  from  his  (or  celed.*' 
her)  agreement  to  pay  to  the  said  1.  See  j«/ra,  notes,  p.  7. 
Samuel  Master  the  aforesaid  sum  of  2.  If  the  complaint  were  made  by 
fifty  dollars  on  the  first  day  of  yan-  an  overseer  of  the  poor,  or  other  pub- 
wary,  1895,  as  a  compensation  for  the  lie  official,  he  would  not  be  liable  for 
instruction  of  the  said  Oliver  Qrfhan,  the  costs  unless  the  complaint  was 
and  that  the  securities  given  therefor  made  without  probable  cause. 
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thirty  dollars,  and  for  the  recovery  of  this  sum  it  is  ordered  that 
execution  issue.     (  Concluding  in  the  usual  manner,  y^ 

Form  No.  ao2  6. 

(  Commencing  as  in  I^orm  No,  2028^  and  continuing  down  to  *) 
the  said  Oliver  Orphan  is  hereby  commanded  to  return  unto  his 
said  master,  and  to  serve  him,  the  said  Samuel  Master ^  the  re- 
mainder of  the  time  expressed  in  the  indentures,  according  to  the 
terms  and  conditions  thereof.  And  it  is  further  considered  {con^ 
tinning  and  concluding  as  in  Form  No.  2025). 

IIL  PROCEEDINGS  AGAINST  THE  APPRENTICE. 

1.  Complaint  by  Master. 

Form  No.  1027. 

• 

(  Commencing  as  in  Form  No.  2018^  and  continuing  down  to  *) 
I,  Samuel  Master^  of  Redwood  City^  in  said  county,  watchmaker^ 
hereby  complain  to  you  that  Oliver  Orphan^  an  apprentice  law- 
fully bound  to  serve  me,  the  said  Samuel  Master^  whose  term  of 
service  is  still  unexpired,  refuses  to  serve  me  (or  state  any  other 
misconduct)  as  by  law  and  the  terms  of  his  indenture  of  appren- 
ticeship he  is  required. 

Dated  the  10th  day  of  June,  iS96, 

Samuel  Master. 

(  Verification  as  in  Form  No.  2019,) 

2.  Warrant.* 

Form  No.  aoa8. 
(a  Rev.  Swift's  Dig.  805.) 
To  the  Sheriff  of  Middlesex  County,  or  his  deputy,  or  to  either 
of  the  constables  of  Haddam  in  said  Middlesex  county,  greeting : 
By  authority  of  the  State  of  Connecticut  you  are  nereby  com- 
manded forthwith  to  arrest  the  body  of  the  above  named  Oliver 
Orphan^  and  him  bring  before  the  subscriber,  a  justice  of  the  peace 
for  said  county,  at  Haddam^  to  answer  to  the  matters  contained  in 
the  foregoing  complaint,  and  be  thereon  dealt  with  according  to 
law. 

Hereof  fail  not,  and  make  lawful  service  and  return. 
Dated  at  Haddam^  January  20,  iS96. 

Abraham  Kent,  Justice  of  the  Peace. 

8.  Order  Remanding  Apprentice  to  Service. 

Form  No.  aoag. 

(  7¥//c  and  venue  as  in  Form  No.  2017, ) 

On  examination  of  Oliver  Orphan,  charged  with  the  offense  of 

X.  For  the  formal  conclusion  of  or-  3.  For  the  form  of  warrant  in  any 
ders  generally,  consult  the  title  Or-  particular  jurisdiction,  consult  the  title 
i>SRS.  Warrant  of  Arrbst. 
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having  absented  himself,  an  apprentice,  without  leave,  from  the 
service  of  his  master,  Samuel  Master^  'watchmaker^  of  this  county, 
it  appearing  that  the  said  Oliver  Orphan  was  on  February  i,  i8P^, 
lawfully  bound  and  apprenticed  by  the  Probate  Court  of  said 
county  to  the  said  Samuel  Master  for  a  term  of  ten  years,  which 
term  had  not  yet  expired,  the  said  Oliver  Orphan  is  hereby  com- 
manded to  return  unto  his  said  master  and  to  serve  him  the  said 
Samuel  Master  the  remainder  of  the  time  expressed  in  his  inden- 
tures, according  to  the  terms  and  conditions  thereof.^  (  Concluding 
in  the  usual  manner.)^ 

4.  Order  Punishing  Apprentice. 

Form  No.  2030. 

(Title  and  venue  as  in  Form  No.  2017.) 

Complaint  on  oath  was  made  to  this  court  by  Samuel  Master^  of 
Redwood  City^  in  said  county,  watchmaker^  that  Oliver  Orphan^  his 
lawfully  indented  apprentice,  did  wilfully  and  contemptuously  dis- 
obey the  commands  and  resist  the  authority  of  the  complainant  {or 
state  the  misconduct  charged  in  the  complaint)^  and  the  said  Oliver 
Orphan  and  Samuel  Master^  by  virtue  of  our  citation  thereupon 
issued,  have  appeared  before  us,  and  upon  due  examination  of  proofs 
and  the  allegations  of  the  parties  it  appears  that  the  said  Oliver 
Orphan  is  guilty  in  the  manner  and  form  alleged  in  the  complaint : 
Now,  therefore,  it  is  considered  and  ordered  by  us  that  the  said 
Oliver  Orphan  be  committed  to  the  House  of  Correction  in  said 
town  (or  to  the  common  jail  in  said  county),  there  to  be  confined 
at  hard  labor  for  the  term  of  thirty  days,  unless  sooner  released  by 
our  order.     (  Concluding  in  the  usual  manner,)^ 

5.  Mittimus.' 

Form  No.  2031. 

(2  Rev.  Swift's  Dig.  806.) 

To  the  Sheriff,  of  Middlesex  county,  or  his  deputy,  or  to  either  of 

the  constables  oi Haddam,  in  said  Middlesex  county,  greeting: 

Whereas  Oliver  Orphan,  of  Haddam,  an  indented  apprentice  to 

Samuel  Master,  of  Haddam,  was  on  the  25th  day  of  yanuary,  ii96, 

found  guilty  by  me,  the  subscriber,  of  disobeying  the  commands 

1.  In  some  jurisdictions  the   court  tioned  In  the  said  indenture,  the  said 

may  order  an  absconding  apprentice  to  ten  months  to  begin  immediately  upon 

serve  a  certain  leng:th  of  time  in  ad-  the  expiration  of  the  term  mentioned 

dition  to  the  term  of  service  mentioned  in  the  indenture." 

in  the  indenture.     In  such  cases  the  3.  For  the  formal    parts  of  orders 

following  clause  should  be  added   at  generally,   including  the   conclusion, 

this  point:  *' It  is  further  ordered  that  consult  the  title  Orders. 

the  said  Oliver  Orphan  serve  the  said  8.  For  forms  of  mittimus  in  various 

Samuel  Master  for  the  space  of  ten  jurisdictions,  consult  the  title  Commit- 

mcnths  in  addition  to  the  term  men-  mbnt. 
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and  resisting  the  authority  of  his  said  master  Samuel  Master^  and 
sentenced  to  be  committed  to  the  common  jail,  in  said  county,  as  a 
house  of  correction,  and  there  to  be  confined  to  hard  labor  for  the 
term  of  thirty  days,  unless  sooner  discharged  by  our  order :  These 
are,  therefore, 'by  authority  of  the  State  of  Connecticut^  to  command 
you  to  take  the  said  Oliver  Orphan^  and  him  commit  to  the  keeper 
of  said  house  of  correction  (or  of  said  jail)  ^  and  leave  with  him  this 
mittimus ;  and  the  said  keeper  is  hereby  commanded  to  receive  the 
said  Oliver  Orphan^  and  him  safely  keep  and  confine  to  hard  labor 
within  said  jail  during  said  term  of  thirty  days  from  the  date  here- 
of, unless  sooner  discharged  by  our  order. 

Dated  at  Haddam,  this  26th  day  of  January,  iS96. 

Abraham  Kent,  Justice  of  the  Peace. 

6.  Order  for  the  Discharge  of  Master  from  His  Contract. 

Form  No.  3032. 

(Title  and  venue  as  in  Form  No.  2017. ) 

Complaint  on  oath  was  made  to  this  court  by  Samuel  Master, 
watchmaker^  of  Redwood  City,  in  said  county,  to  whom  the  said 
Oliver  Orphan  was  lawfully  bound  by  indentures  of  apprentice- 
ship, the  time  of  service  in  which  was  still  unexpired,  that  the  said 
Oliver  Orphan  had  refused  to  serve  him  the  said  Samuel  Master 
{on  state  the  misconduct  alleged  in  the  master^ s  complaint)  as  by 
law  and  the  terms  of  his  indenture  he  was  required  to  do ;  and  the 
said  Oliver  Orphan,'  together  with  his  father  John  Orphan  (or 
his  mother  Mary  Orphan)  (or  Samuel  Short,  his  guardian),  a 
party  to  the  said  indenture,  by  virtue  of  our  citation  thereupon 
issued  has  appeared  before  this  court ;  and  upon  due  examination 
of  proofs  and  allegation  of  the  parties,  it  satisfactorily  appears 
to  us  that  the  said  Oliver  Orphan  is  guilty  of  the  premises  so 
charged  against  him  :  Now,  therefore,  it  is  ordered  that  the  said 
Samuel  Master  be  and  hereby  is  discharged  from  his  contract  of 
apprenticeship  with  the  said  Oliver  Orphan,  anything  in  the  in- 
dentures of  apprenticeship  as  aforesaid  to  the  contrary  notwith- 
standing. And  it  is  further  considered  by  this  court  that  the  said 
Samuel  Master  should  recover  from  the  said  John  Orphan,  the 
father  (or  Mary  Orphan,  the  mother,  or  Samuel  Short, ^  the  guard- 
ian) of  the  said  Oliver  Orphan  (or  from  the  said  Oliver  Orphan,'^ 
if  no  one  signed  the  indenture  with  him)  the  costs  and  disburse- 
ments incurred  in  this  complaint,  amounting  to  the  sum  of  thirty 
dollars,  and  for  the  recovery  of  this  sum  it  is  ordered  that  execution 
issue.'     (  Concluding  in  the  usual  manner,)^ 

1.  If  the  guardian  were  an  overseer  property,  an  action  may  be  maintained 

of  the  poor,  or  other  public  officer,  he  against  him  for  the  amount  of  costs 

would  not  be  liable  for  the  costs  in-  when  he  attains  his  majority, 

•curred  in  this  complaint.  8.  For  the   formal   parts  of  orders 

%.  If   no  one  signed  the  indentures  generally,   including  the  conclusion, 

with  the  minor,  and  the  minor  has  no  consult  the  title  Orders. 
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7.  Order  Dlsehai^ng  Apprentice  firom  i^prenticeshlp. 

Form  No.  2033. 

(  Title  and  venue  as  in  Form  No,  2017.) 

Whereas  it  was  decreed  by  said  court  on  the  ^rst  day  of  Ee5' 
ruary^  i8P^,  that  the  said  Oliver  Orphan  be  bound  and  apprenticed 
to  one  Samuel  Master^  a  watchmaker^  of  said  county,  upon  condi- 
tion that  {insert  condition) .  And  whereas  the  said  Oliver  Orfhan 
departed  from  his  said  master's  service  without  the  said  master's 
permission,  it  appears  to  this  court  that  the  said  Samuel  Master 
had  not  fulfilled  his  covenants  with  the  said  Oliver  Orphan^  but 
had  wholly  failed  to  provide  him  with  suitable  meat  and  drink  (or 
other  breach)  :  and  the  court  therefore  deems  it  proper  to  dis- 
charge the  said  Oliver  Orphan  from  his  apprenticeship,  and  he  is 
hereby  discharged  accordingly.  ^  (  Concluding"  in  the  usual  manner,  )> 

IV.  PROCEEDINGS  ON  AN  INDENTURE  OF  APPRENTICESHIP. 

1.  At  Common  Law. 
a.  Declaration  in  Covenant. 

(1)  Against   Father   for  the   Apprentice   Absenting 

Himself. 

Form  No.  2034. 

(Precedent  in  2  Chit.  PI.  282;  Tillingh.  Forms  407;  Humph.  Prac.  708.)  3 

Markham  and  Le  Blanc, 

Trinity  Term,  15  Geo,  III. 
Middlesex^  to  wit.  yohn  Doe  complains  of  Richard  Roe^  being 
in  the  custody  of  the  Marshal  of  the  Marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a  plea  of  breach  of  covenant ;  ♦  ♦ 
for  that  whereas  heretofore,  to  wit,  on  the  jifth  day  of  May^  one 
thousand  seven  hundred  and  seventy-two^  at  Westminster  in  said 
county,  by  a  certain  Indenture  of  apprenticeship  then  and  there 
made  —  one  part  of  which  said  indenture,  sealed  with  the  seal  of 
the  said  Richard  Roe^  the  said   yohn  Doe  now  brings  here  into 

1.  When  the  master's  charge  is  not  this  sum  it  is  ordered  that  execution 

sustained,  the  court  may  in  its  discre-  issue." 

tion  give  judgment  that  the  apprentice  I.  For  the    formal    parts  of  orders 

shall  recover  a  certain  sum  as  a  pen-  generally,   including  the  conclusion, 

alty.  In  such  case  the  following  clause  consult  the  title  Orders. 

should  be  added  at  this  point:  **It  is  8.  See  also  precedents  in  3  Wentw. 

further  considered  by  this  court  that  PI.  417;  2  Rev.  Swift's  Dig.  1^61. 

the  said  Oliver  Orphan  should  recover  4.  For  the  formal  parts  of  declara- 

from  the  said  Samuel  Master  the  sum  tions     generally,     consult    the     title 

oi  fifty  dollars,  and  for  the  recovery  of  Declarations. 
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Courts  the  date  whereof  is  the  same  day  and  year  aforesaid — one 
yames  Roe  did  put  himself  apprentice  to  the  said  yohn  Doe,  to 
learn  his  art,  trade,  and  mystery  of  a  soapboiler^  and  with  him, 
after  the  manner  of  an  apprentice,  to  serve  from  the  date  thereof 
unto  the  full  end  and  term  of  seven  years  from  thence  next  follow- 
ing, to  be  fully  complete  and  ended,  during  which  term  it  was 
thereby  covenanted  and  agreed,  that  the  said  apprentice  f  his  said 
master  faithfully  should  serve,  his  secrets  keep,  his  lawful  com- 
mands everywhere  gladly  do,  and  that  he  should  not  haunt  taverns 
or  play-houses,  nor  absent  himself  from  his  said  master's  service 
day  or  night  unlawfully,  but  in  all  things  as  a  faithful  apprentice 
should  behave  himself  towards  his  said  master,  and  all  his,  during 
the  said  term.f  f  And  for  the  true  performance  by  the  uiid  yames 
Roe^  of  all  and  every  the  covenants  and  agreements  tcerein  con- 
tained on  the  part  and  behalf  of  the  said  yames  Roc^  to  be  per- 
formed and  fulfilled,  the  said  Richard  Roe  thereby  bound  himself 
unto  the  said  yohn  Doe  as  by  the  said  indenture,  reference  being 
thereunto  had,  will,  amongst  other  things,  more  fullv  and  at  largre 
appear.  By  virtue  of  which  said  indenture  the  said  yames  Roe 
afterwards,  to  wit,  on  the  said  fifth  day  of  May^  at  Westminster 
aforesaid,  entered,  and  was  then  and  there  received  into  the  service 
of  the  said  yohn  Doe  as  such  apprentice  as  aforesaid,  and  remained 
and  continued  in  such  service  under,  and  by  virtue  of  the  said  in- 
denture, for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
last  aforesaid,  until  and  upon  the  thirteenth  day  of  yanuary,  A.D. 
1775^  to  wit,  at  Westminster  aforesaid.  And  although  he  the  said 
yohn  Doe  hath  always,  from  the  time  of  the  making  of  the  said 
indenture,  hitherto  well  and  truly  performed,  fulfilled,  and  kept  all 
things  therein  mentioned  and  contained,  on  his  part  and  behalf  to 
be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof,  the  said  yohn  Doe  in  fact  saith 
that  the  said  yames  Roe  did  not,  nor  would,  faithfully  serve  the 
said  yohn  Doe  according  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  said  indenture ;  but  on  the  contrary  thereof,  he  the 
said  yames  Roe^  during  the  said  term,  to  wit,  on  the  thirteenth  day 
of  yanuary  last  named,  at  Westminster  aforesaid,  did  unlawfully 
absent  himself,  and  hath,  from  thence,  hitherto  remained  and  con- 
tinued absent  from  the  service  of  the  said  yohn  Doe,  contrary  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of 
the  said  Richard  Roe  in  that  behalf  made  as  aforesaid.  And  so 
the  said  yohn  Doe  in  fact  saith  that  the  said  Richard  Roe  though 
often  requested  so  to  do  has  not  kept  said  covenant  so  by  him  made 
as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same  with 
the  said  yohn  Doe  has  hitherto  wholly  neglected  and  refused,  and 
still  does  neglect  and  refuse,  to  the  damage  of  the  said  yohn  Doe  of 
£100^  and  therefore  he  brings  his  suit,  etc. 

!     Samuel  Short 
and 
William  WesU 
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(2)  Against  the  Apprentice. 

(tf )  Por  Not  Serving  His  Time, 

Form  No.  2035. 

(Precedent  in  3  Wentw.  PI.  433.)^ 

(  Commencing  as  in  Form  No.  2084^  and  continuing  dawn  to*)  for 
that  whereas  by  a  certain  indenture  made  the  eleventh  day  of  October^ 
A.D.  1772^  at  London^  in  the  parish  of  St,  Mary-le-Bow  in  the  ward 
of  Cheap,  between  the  said  defendant  by  the  name  of  Richard  Roe, 
son  of  Roger  Roe,  of  the  one  part,  and  the  said  plaintiff  by  the  name 
of  yohn  Doe,  of  the  other  part,  which  said  indenture,  sealed  with  the 
seal  of  said  defendant,  and  bearing  date  the  day  and  year  aforesaid, 
the  said  plaintiff  now  brings  into  court  here,*  said  defendant  did 
put  himself  apprentice  to  the  said  plaintiff  to  learn  his  art,  and  with 
him  after  the  manner  of  an  apprentice  serve  from  the  day  of  the 
date  of  said  indenture  until  the  full  end  and  term  of  seven  years 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended;  dur- 
ing which  said  term  said  apprentice  {here  were  set  out  the  conditions 
in  the  indenture)  ;^  and  for  the  true  performance  of  all  and  singular 
the  covenants  and  agreements  in  said  indenture  contained,  either  of 
the  said  parties  bound  himself  to  the  other  firmly  by  the  said  in- 
denture, as  in  and  by  the  said  indenture,  relation  being  'thereto 
had,  will  more  fully  appear:  And  said  plaintiff  avers,  that  said 
defendant  on  the  eleventh  day  of  October,  A.D.  1772,  in  the  parish 
aforesaid,  at  London  aforesaid,  in  pursuance  of  said  indenture, 
entered  and  was  received  into  the  service  of  said  plaintiff ;  and  said 
plaintiff  further  saith,  that  afterwards,  and  during  the  continuance 
of  said  term  of  seven  years  in  said  indenture  mentioned,  and  before 
the  end  and  expiration  thereof,  that  is  to  say,  on  the  first  day  of 
September,  A*D.  1776,  he  said  defendant  without  the  leave,  license, 
and  consent,  and  against  the  will  of  said  plaintiff,  departed,  ab- 
sented, and  withdrew  himself  from  and  out  of  the  service  of  said 
plaintiff,  and  stayed  and  continued  from  and  out  of  the  service  of 
said  plaintiff  for  and  during  a  long  space  of  time,  to  wit,  from 
thence  until  the  end,  expiration,  and  determination  of  said  term 
of  seven  years  in  said  indenture  mentioned,  contrary  to  the  tenor 
and  effect,  true  intent,  and  meaning  of  said  indenture,  and  of  said 
covenant  of  him  said  defendant  so  by  him  made  in  this  *  behalf  as 
aforesaid ;  whereby  and  by  means  whereof  he  said  plaintiff,  during 
all  that  time,  wholly  lost  and  was  deprived  of  all  the  profit, 
benefit,  and  advantage  that  might  and  would  have  arisen  and 
accrued  to  him  from  the  service  of  said  defendant  during  all  that 
time  at  London  aforesaid;  and  so  {concluding  as  in  Form  No, 
20S4). 

1.  See  also  a  precedent  in  Lawyer's       S.  See  the  clause  between  f  and  ft  In 
Guide  455.  Form  No.  ^034,  supra, 
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(^)  For  Revealing  Secrets. 
Form  No.  2036. 

(Precedent  in  3  Wentw.  PI.  436.) 

(  Commencing  as  in  Form  No.  2080^  and  continuing  do^n  to*)  he 
the  said  yohn^lor  the  considerations  therein  mentioned,  did  (recite 
the  indenture)^  as  by  the  said  indenture,  reference  being  thereto  had, 
will  amongst  other  things  more  fully  and  at  large  appear  :*  And  the 
said  Roger  and  yoscph  in  fact  say,  that  although  the  said  Roger  and 
yoseph  from  the  time  of  the  making  of  the  said  indenture,  hitherto 
have  exercised  and  carried  on,  and  still  do  exercise  and  carry  on 
the  said  business  of  a  printer  and  embosser  in  the  said  indenture 
mentioned,  by  divers  ways,  means,  and  methods,  which,  until  the 
discovering  thereof  by  the  said  yohn  as  hereafter  mentioned,  were 
unknown  to  others ;  and  although  the  said  yohn^  upon  the  making 
of  the  said  indenture,  entered  and  was  received  into  the  service  of 
them  the  said  Roger  and  yoseph^  in  their  said  business,  upon  and 
under  the  terms  in  the  said  indenture,  and  continued  in  such  service 
from  thence  for  a  long  time,  to  wit,  until  the  thirteenth  day  of 
yune^  A.D.  1787 ;  and  although  they  the  said  Roger  and  yoseph 
have  always,  from  the  time  of  the  making  of  the  said  indenture, 
performed  and  fulfilled  all  things  in  the  said  indenture  contained 
on  their  part  and  behalf  of  them  the  said  Roger  and  yoseph  to  be 
performed  and  fulfilled,  to  wit,  at  Marlhridge  aforesaid :  Yet  pro- 
testing that  the  said  yohn  did  not,  whilst  he  was  so  in  the  service 
of  the  said  Roger  and  yoseph  as  aforesaid,  perform  or  fulfil  any- 
thing in  the  said  indenture  contained  on  the  part  and  behalf  of  him 
the  said  yohn  to  be  performed  and  fulfilled ;  they  the  said  Roger  and 
yoseph  in  fact  say  that  the  said  yohn  hath  not  faithfully  and  inviola- 
bly kept  the  discoveries,  inventions,  improvements,  and  other  secrets 
in  trade  of  the  said  i?o^r  and  yoseph^  but  on  the  contrary,  after  the 
making  of  the  said  indenture,  and  whilst  he  the  said  yohn  was  so  in 
the  service  of  the  said  Roger  and  yoseph  as  aforesaid,  to  wit,  on  the 
tenth  day  of  yune^  A.D.  1787^  and  before  and  since,  to  wit,  at  Marl- 
bridge  aforesaid,  he  the  said  yohn  did  discover,  disclose,  reveal,  and 
make  known  and  cause  to  be  discovered,  disclosed,  revealed,  and 
made  known  unto  one  yohn  Hart  and  one  Henry  Ackerley 
and  divers  other  persons  who  now  are  at  present  unknown  to  the 
said  Roger  and  yoseph^  divers  and  very  many  of  the  said  discoveries, 
inventions,  improvements,  and  other  secrets  in  trade  of  them  the 
said  Roger  and  yoseph^  to  w^it,  the  machines,  engines,  compositions, 
process,  and  method  then  and  there  used  by  them  the  said  Roger 
and  yoseph^  in  embossing  goods  in  their  aforesaid  business,  and 
divers  other  of  the  secrets  in  trade  of  them  the  said  Roger  and  yo- 
seph^  contrary  to  the  tenor  and  effect  of  the  said  indenture,  and  of 
the  aforesaid  covenant  of  the  said  yohn  in  that  behalf  made  as  afore- 
said :  And  the  said  Roger  and  yoseph  further  say,  that  the  said 
yohn  afterwards,  and  during  the  said  term  of  seven  years  in  the 
said  indenture  in  that  behalf  mentioned,  and  before  the  full  end  and 
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expiration  thereof,  to  wit,  on  the  last  mentioned  10th  day  of  June^ 
A.D.  1787 ^  at  Marlbridge  aforesaid,  did  enter  into,  carry  on,  and 
was  concerned  in  the  printing  and  embossing  business  for  other  and 
different  persons  than  the  said  Roger  and  yoseph^  to  wit,  for  and 
with  the  said  yohn  Hart  and  Henry  Acker  ley  ^  contrary  to  the  tenor 
and  effect  of  the  said  indenture,  and  of  the  aforesaid  covenant  of 
the  said  yohn  in  tiiat  behalf  made  as  aforesaid;  whereby,  and  by 
reason  of  which  said  several  premises,  the  said  machinery,  engines, 
etc.,  used  by  them  the  sdAd  Roger  and  yoseph  in  their  said  business, 
hath  been  and  is  divulged,  and  made  known  to  the  said  yohn  Hart 
and  to  many  others,  and  in  consequence  thereof  their  said  secrets 
and  inventions  in  trade,  in  their  said  trade  and  business,  are  very 
much  reduced  in  value,  and  are  in  danger  of  becoming  wholly  use- 
less and  unprofttable  to  them  in  future ;  and  by  means  of  the  same 
having  been  so  revealed  and  disclosed  to  the  said  yohn  Hart  as 
aforesaid,  they  the  said  Roger  and  yoseph  to  prevent  his  making 
use  of  them  to  their  prejudice,  or  any  further  disclosing  them,  were 
forced  and  obliged  to  take  him  into,  and  to  engage  him  in  their 
service  in  their  said  business  for  a  certain  long  term  of  years,  where- 
of six  and  more  are  still  to  come  and  unexpired,  at  and  upon  cer- 
tain very  high  and  disadvantageous  terms  and  wages,  to  wit,  at  the 
wages  of  two  pounds  two  shillings  per  week,  and  have  been  obliged 
to  pay,  and  must  hereafter  pay  him  such  wages  during  the  remain- 
der of  his  said  contract  or  employment,  which  they  otherwise  could 
not  nor  would  have  done,  to  wit,  at  Marlbridge  aforesaid,  and  so 
{concluding  as  in  Form  No,  2034)- 

(c)  For  Exercising  Trade  within  a  Certain  Distance  of  Master\ 

Place  of  Business. 

Form  No.  2037. 
(Precedent  in  3  Wentw.  PI.  302;  Lawyer's  Guide  453.) 

(  Commencing  as  in  Form  No.  2034  •,  o.'^d  continuing  down  to*)  for 
that  whereas  by  certain  articles  of  agreement,  indented,  made,  and 
agreed  upon  the  eighteenth  of  October,  A.  D.  i77-i,  at  Worcester^  in 
the  said  county  of  Worcester  *  between  one  Thomas  Doughty  and  the 
said  Richard  of  the  first  part,  and  the  said  William  of  the  other 
part  —  the  counterpart  of  which  said  articles,  sealed  with  the  seal  of 
the  said  Richard,  the  said  William  now  brings  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid — the  said  William ,  in 
consideration  of  the  sum  of  one  hundred  guineas  to  be  paid  as 
thereinafter  was  mentioned,  covenanted  and  agreed  with  the  said 
Thomas  D,  his  executors,  administrators,  and  assigns,  that  he  the  said 
William  should  and  would,  as  far  as  in  him  lay,  within  the  time 
and  space  of  two  years  from  the  date  of  the  said  articles,  if  the  said 
Richard  should  so  long  live,  or  continue  with  the  said  William, 
teach  and  instruct,  or  cause  the  said  Richard  to  be  taught  and  in- 
structed by  the  best  ways  and  means  he  could  in  the  science  and 
business  or  occupation  of  a  cutter  or  sow-gelder,  in  all  things  be- 
longing to  the  same  business  which  the  said  William  then  used : 
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And  the  said  TTiomas  D.  did,  by  the  said  articles  of  agreement, 
covenant,  promise,  and  agree,  to  and  with  the  said  William^  that 

he  the  said  Richard  should  and  would  dwell  with,  and  faithfully 
and  truly  serve  the  said  Richard  in  his  said  business  during  the 
said  time  of  two  years,  which  he  the  said  Richard  did  thereby  con- 
sent and  agree  to  do  accordingly,  and  that  the  said   William  should 

have  all  the  benefit  of  the  said  service  during  the  said  term;  and 
the  said  Richard  did,  in  and  by  the  said  articles,  for  himself,  his 
executors,  administrators,'  and  assigns,  covenant,  promise,  and 
agree,  to  and  with  .the  said  William^  his  executors  and  administra- 
tors, that  the  said  Richard  should  not  nor  would,  after  his  leaving 
or  quitting  the  service  of  his  said  master —  without  first  having  ob- 
tained his  consent  and  approbation  for  so  doing  —  follow  or  exer- 
cise the  said  science,  business,  or  occupation  of  a  cutter  or  sow- 
gelder  within  the  space  of  ten  miles  from  the  city  of  Worcester 
during  the  life  of  the  said  William^  or  so  long  as  he  should 
continue  in  and  follow  the  business  of  a  cutter  or  sow-gelder 
as  aforesaid,  as  by  the  said  articles,  amongst  other  things,  more 
fully  appears :  And  the  said  William  in  fact  says  that  the  said 
Richard^  on  the  day  of  the  date  of  the  said  articles,  at  Worcester 
aforesaid,  entered  and  'was  received  into  the  service  of  the  said 

William  under  the  said  articles,  and  so  remained  and  continued 
from  thence  until  the  end  and  expiration  of  the  said  term  of  two 
years  therein  mentioned,  when  his  said  servitude  or  apprenticeship 
under  the  said  articles,  ceased,  ended,  and  determined,  and  he  the 
said  Richard  left  and  quitted  the  service  of  his  said  master  the  said 

William^  to  wit,  at  Worcester  aforesaid :  And  the  said  William 
in  fact  saith  that  although  he  the  said  William  hath  always,  since 
the  said  Richard  so  left  and  quitted -his  service  as  aforesaid,  hither- 
to continued  in  and  followed  his  said  business  of  a  cutter  or  sow- 
gelder  as  aforesaid ;  yet  the  said  Richard^  after  he  so  left  and 
quitted  the  siervice  of  the  said  William  as  aforesaid,  and  whilst  the 
said  William  continued  in  and  followed  the  said  business  of  a  cut- 
ter or  sow-gelder  as  aforesaid,  to  wit,  on  \\m^  first  of  yanuary^  1780^ 
did  follow  and  exercise,  and  always  from  thence  hitherto  hath  fol- 
lowed and  exercised,  and  still  doth  follow  and  exercise,  the  said 
science,  business,  or  occupation  of  a  cutter  or  sow-gelder  within 
ten  miles  from  the  city  of  Worcester^  that  is  to  say,  at,  and  in  the 
said  city  of  Worcester^  and  in  divers  other  places  within  ten  miles 
of  the  said  city,  without  first  having  obtained  the  consent  or  appro- 
bation of  the  said  William  for  so  doing,  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  said  articles  of  agreement, 
and  the  said  covenant  of  him  the  said  Richard  in  that  respect  made 
as  aforesaid,  whereby  the  said  William  hath  lost  and  been  deprived 
of  great  profit,  benefit,  and  advantage  that  would  have  arisen  and 
accrued  to  him  from  the  exercise  of  his  said  trade  and  business  of  a 
cutter  and  sow-gelder  within  the  limits  aforesaid,  if  the  said  Rich- 
ard had  not  followed  and  exercised  the  same  within  such  limits, 
and  in  manner  aforesaid,  to  wit,  at  Worcester  aforesaid;  and  so 
{concluding  as  in  Form  No.  203^), 
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(8)  Against  the  Master. 
{a)  By  the  Eat  her  of  Apprentice  for  Discharging  Him, 

Form  No.  2038. 
(Precedent  in  3  Wentw.  PI.  419.)^ 

(  Commencing  as  in  Form  No.  2037^  and  continuing  down  to*)  be- 
tween the  said  Barton  Shuttleworth  the  now  plaintiff,  and  Barton 
Shuttleworth  his  son,  of  the  one  part,  and  the  said  yames  Hargreavcs 
of  the  other  part,  and  sealed  with  the  respective  seals  of  the  said  Bar^ 
ton  Shuttleworth  the  now  plaintiff,  and  Barton  Shuttleworth  the  son, 
and  the  said  James^  and  bearing  date  the  same  day  and  year  afore- 
said—  which  said  articles  of  agreement  now  remain  in  the  custody 
and  possession  of  the  said  James^  and  therefore  the  said  Barton 
Shuttleworth  the  now  plaintiff,  cannot  bring  the  same  here  into 
court  —  the  said  Barton  Shuttleworth  the  son,  of  his  own  free  will, 
and  with  the  consent  of  the  said  Barton  Shuttleworth  his  father, 
the  now  plaintiff,  did  put,  place,  and  bind  himself  apprentice  to  the 
said  yames  Hargreaves  to  serve  him  in  his  art,  mystery,  or  busi- 
ness of  a  surgeon^  apothecary^  and  midwife^  from  the  day  of  the 
date  of  the  said  articles,  for  and  during  tne  full  end  and  term  of 
four  years  from  thence  next  ensuing,  and  that  he  the  said  Barton 
Shuttleworth  the  son,  should  and  would,  during  the  said  term, 
keep  the  secrets  of  his  said  master,  and  should  not,  nor  would  not, 
during  the  said  term,  embezzle  or  misspend  any  of  his  said  master's 
money  or  goods,  nor  absent  himself  from  his  service  at  any  time 
without  his  consent,  but  in  all  respects  behave  himself  as  a  good 
and  faithful  apprentice  ought  to  do;  and  the  said  yames  Har^ 
greaves  in  consideration  of  such  apprenticeship,  and  also  in  con- 
sideration of  ffty'two  pounds  ten  shillings  of  lawful  money  of 
Great  Britain  to  him  in  hand  paid,  by  the  said  Barton  Shuttleworth 
the  father,  on  or  before  the  sealing  and  delivery  of  the  said  articles, 
the  receipt  whereof  he  did  thereby  acknowledge,  did  covenant  and 
agree  for  himself,  his  heirs,  executors,  and  administrators,  that  he  the 
said  yames  Hargreaves  should  and  would,  at  all  times  during  the  term 
aforesaid,  teach  and  instruct,  or  cause  and  procure  to  be  taught  and 
instructed  in  the  art,  mystery,  or  business  of  a  surgeon^  apothecary^ 
and  midwife^  and  in  all  things  incident  and  belonging  thereto,  in 
such  manner  as  he  the  said  yames  Hargreaves  then,  or  at  any 
time  during  the  said  term,  should  use,  practice,  or  deal  in  the  same ; 
and  also  that  he  the  said  yames  Hargreaves  should  and  would, 
during  the  said  term,  find  and  provide  for  the  said  Barton  Shuttle- 
worth  the  son,  good  and  sufficient  meat,  drink,  and  lodging,  fit  for 
such  an  apprentice,  as  by  the  said  articles  of  agreement,  relation 
being  thereunto  had,  may  more  fully  appear :  And  the  said  Barton 
Shuttleworth  the  father,  in  fact  says  that  the  said  Barton  Shuttle- 
worth  the  son,  by  virtue  of  the  said  articles,  afterwards,  to  wit,  on 

1.  See  also  a  precedent  in  Pleader's  Assistant  3x6. 
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the  seventeenth  day  of  October ^  in  the  year  aforesaid,  at  Rochdale 
aforesaid,  in  the  county  aforesaid,  entered  and  was  received  into 
the  service  of  the  said  James ^  to  serve  him  the  said  James  as  such 
apprentice  as  aforesaid,  during  the  said  term  oifour  years,  in  the 
said  articles  mentioned,  and  staid  and  continued  in  the  said  service 
of  the  said  James^  as  such  apprentice  as  aforesaid,  for  and  during 
part  of  the  said  term  in  the  said  indenture  mentioned,  to  wit,  until 
and  upon  the  Jirst  day  of  April,  in  the  year  of  our  Lord  1790,  to 
wit,  at  Rochdale  aforesaid  :  Yet  the  said  James  did  not,  during  the 
said  time  that  the  said  Barton  Shuttleworth  the  son,  so  was  and 
continued  in  his  said  service  as  such  apprentice  as  aforesaid,  teach 
or  instruct  the  said  Barton  Shuttleworth  the  son,  or  cause  or 
procure  him  to  be  taught  or  instructed  in  the  art,  mystery,  or  busi- 
ness of  a  surgeon^  apothecary,  and  midwife,  or  either  of  them,  or  in 
all  or  any  of  the  things  incident  or  belonging  thereto,  in  such  man- 
ner as  he  the  said  James  did,  during  that  time  use,  practice,  and 
deal  in  the  same,  or  in  any  other  manner  whatsoever ;  but  wholly 
omitted  and  refused  to  do  so,  and  therein  wholly  failed  and  made 
default,  contrary  to  the  form  and  effect  of  the  said  articles  of  agree- 
ment so  made  and  concluded  as  aforesaid,  of  the  said  covenant  of 
the  said  James,  so  by  him  made  in  that  behalf  as  aforesaid,  and  in 
manifest  breach  thereof:  And  the  said  Barton  Shuttleworth  the 
father,  further  in  fact  says  that  although  the  said  Barton  Shuttle^ 
worth  the  son,  hath  always,  during  the  said  term,  been  desirous  of 
remaining  and  continuing  in  the  said  service  of  the  said  James,  as 
such  apprentice  as  aforesaid,  for  and  during,  and  until  the  end  and 
expiration  of,  the  said  term  oifour  years  in  the  said  articles  men- 
tioned, to  wit,  at  Rochdale  aforesaid :  Yet  the  said  James  after- 
wards, and  long  before  the  expiration  of  the  said  term  oifour  years 
in  the  said  articles  mentioned,  to  wit,  on  the  said^rj/  day  of  April, 
in  the  year  last  aforesaid,  at  Rochdale  aforesaid,  without  the  license 
or  consent,  and  against  the  will  of  the  said  Barton  Shuttleworth 
the  son,  discharged  and  dismissed  the  said  Barton  Shuttleworth  the 
son,  from  and  out  of  the  service  of  him  the  said  James,  and  kept 
and  continued  him  so  dismissed  and  discharged  out  of  his  said 
service  from  thence  hitherto,  and  during  all  that  time  wholly  re- 
fused to  permit  or  suffer  the  said  Barton  Shuttleworth  the  son,  to 
remain,  continue,  or  be  in  his  service  as  such  apprentice  as  afore- 
said, and  hath  not,  during  any  part  of  the  said  last-mentioned  time, 
taught  or  instructed  the  said  Barton  Shuttleworth  the  son,  or 
caused  and  procured  him  to  be  taught  and  instructed  in  the  said 
art,  mystery,  and  business  of  a  surgeon,  apothecary,  and  midwife,  or 
any  |>art  thereof,  or  in  all  or  any  of  the  things  incident  or  belong- 
ing thereto,  in  manner  as  he  the  said  James  uses,  practices,  and 
deals  in  the  same,  or  in  any  other  manner ;  neither  hath  the  said 
James ^  during  any  part  of  the  said  last-mentioned  time,  found  or 
provided  for  the  said  Barton  Shuttleworth  the  son,  good  and  suf- 
ficient meat,  drink  and  lodging,  fit  for  such  an  apprentice,  or  any 
other  meat,  drink,  or  lodging,  or  any  part  thereof,  but  hath  alto- 
gether omitted  and  refused  so  to  do,  and  hath  therein  wholly  failed 
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and  made  default,  contrary  to  the  form  and  effect  of  the  said 
articles  of  the  said  James  so  by  him  made  in  that  behalf  as  afore- 
said, and  in  manifest  breach  thereof;  and  so  (concluding  as  in 
Form  No,  2034)  A 

(6)  By  the  Apprentice, 

aa.  For  Not  Instructing  Him. 

Form  No.  2039. 

(Precedent  in  3  Wentw.  PI.  425.)  2 

(  Commencing  as  in  Form  No.  2036,  and  continuing  down  io  *•)  : 
And  the  said  John  Bay  ley  says  that  after  making  the  said  indenture, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  city  of  Bristol  aforesaid, 
he  the  said  John  Bayley  entered  into  the  service  of  the  said  William 
and  Ann^  to  serve  after  the  manner  of  an  apprentice,  according  to  the 
form  and  effect  of  the  said  indenture ;  and  although  the  said  John 
Bayley  always,  from  the  time  of  making  the  said  indenture,  hither- 
to hath  kept,  performed,  and  done  all  things  in  the  said  indenture 
contained  on  his  part  and  behalf  to  be  done,  performed,  and  kept ; 
yet,  protesting  that  the  said  William  hath  not  done  anything  in 
the  said  indenture  contained  on  his  part  and  behalf  to  be  done  and 
performed  :  In  fact  the  said  John  Bayley  saith  that  the  said  Wil- 
liam hath  not,  since  the  day  of  the  date  of  the  said  indenture,  dili- 
gently taught,  instructed,  and  informed  the  said  John  Bayley  or 
caused  him  to  be  informed  by  others  in  the  aforesaid  art  of  Sifish' 
monger,  and  the  aforesaid  art  of  a  cork-cutter^  or  either  of  them, 
but  hath  wholly  neglected  and  refused  so  to  do,  contrary  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  covenant  of  the 
said  William  in  that  behalf  made  as  aforesaid  :  And  the  said  John 
Bayley  further  «aith  that  the  said  William  hath  not,  since  the 
time  of  making  the  said  indenture,  found  him  the  said  Jolkn  Bayley 
good  and  sufficient  meat,  drink,  lodging,  and  other  necessaries  — 
apparel  and  washing  excepted  —  or  any  of  them,  but  hath  wholly 
neglected  and  refused  so  to  do,  contrary  to  the  form  and  effect  of 
the  said  indenture,  and  of  the  covenant  of  the  said  William  in  that 
behalf  made  as  aforesaid ;  and  so  {concluding as  in  Form  No,  2034)-^ 

bb.  For  Dismissing  Him. 
Form  No.  2040. 

(Precedent  in  3  Wentw.  PI.  415.) 

(  Commencing  as  in  Form  No.  2035,  and  continuing  down  to*)  it 
was  witnessed  that  the  said  Bernard  Banger,  at  his  own  free  and  vol- 
untary will,  and  by  and  with  the  consent  of  his  father,  placed  and 
bound  himself  apprentice  ioxfour  years,  as  by  the  said  indenture  now 
brought  here  into  court  more  fully  and  at  large  appears;  and  the  said 

1.  For  the  plea  to  this  declaration,     Guide  455 ;  2  Rev.  Swift's  Dig.  559. 
see  Form  No.  2047,  infra.  8.  For  the  plea  to  this  declaration, 

2.  See  also  »a  precedent  in  Lawyer's    see  Form  No.  2043,  infra. 

20  Volume  H. 


2041.  APPRENTJCES,  2041. 

Bernard  avers,  that  the  said  Bernard  by  virtue  of  and  under  the  said 
indenture,  did,  after  the  making  the  said  indenture  of  the  twenty-sixth 
day  of  May^  A.D.  1152  aforesaid,  enter  and  was  received  by  the 
said  defendant  into  the  service  of  the  said  defendant,  ais  such  his 
apprentice  in  form  aforesaid,  and  into  the  house  of  the  said  defend- 
ant, and  did  stay  and  continue  in  the  service  of  the  said  defendant, 
as  such  his  apprentice  in  manner  aforesaid,  from  thence  for  part  of 
the  aforesaid  term  of /b«r  years,  to  wit,  until  and  upon  the  twenty- 
seventh  ^^y  o{  March ^  A.D.  1756:  And  the  said  plaintiff  further 
saith  that  although  he  the  said  plaintiff  hath  always,  from  the  time 
of  the  making  of  the  said  indenture  hitherto  well  and  faithfully 
done,  performed,  and  fulfilled  everything  in  the  said  indenture  con- 
tained on  his  part  and  behalf  to  be  performed  and  fulfilled;  yet  pro- 
testing that  the  said  Richard  hath  not  done,  performed,  or  fulfilled 
all  things  in  the  said  indenture  on  his  part  and  behalf  to  be  done 
and  performed:  in  fact  the  said  plaintiff  saith,  that  the  said  Richard^ 
during  the  said  term  oifour  years  in  the  said  indenture  mentioned, 
to  wit,  on  the  twenty-seventh  day  of  March ^  A.D.  1756  aforesaid, 
at  Lancaster  aforesaid,  without  the  license;  and  against  the  will  of 
the  said  plaintiff,  dismissed  and  put  away  the  said  plaintiff  from 
and  out  of  the  said  service  of  the  said  defendant,  and  froiti 
thence  until  the  end  of  the  said  term  of  four  years,  wholly  re- 
fused to  permit  him  to  be  in  the  said  service  of  the  said  defend- 
ant, against  the  form  and  effect  of  the  said  indenture,  and  of  the 
aforesaid  covenant  of  the  said  Richard  made  in  that  behalf  as  afore- 
said: And  the  said  plaintiff  further  says,  that  the  said  Richard^ 
during  all  or  any  part  of  the  said  term  of  four  years,  did  not  teach 
and  instruct,  or  cause  to  be  well  and  sufficiently  taught  and  in- 
structed, the  said  plaintiff  in  the  said  trade  and  business  of  a  soaf' 
boiler  and  tallow-chandler^  after  the  best  way  and  manner  that  he 
could,  according  to  the  form  and  effect  of  the  said  indenture,  but 
therein  wholly  failed  and  made  default,  contrary  to  the  form  and 
effect  of  the  afore$aid  indenture  of  the  aforesaid  covenant  of  the 
aforesaid  defendant,  so  made  in  that  behalf  a^  aforesaid  :  And  the 
said  plaintiff  further  says  that  the  said  Richard  did  not,  during 
great  part  of  the  said  /our  years,  from  and  continually  after  the 
said  twenty-seventh  day  of  March ^  in  the  A.D.  1756  aforesaid, 
until  the  end  of  the  said  term  of  four  years,  or  during  any  part  of 
that  time,  find  or  provide  for  the  said  plaintiff  sufficient,  or  any 
meat,  drink,  washing,  or  lodging,  but  during  all  that  time  refused 
so  to  do,  contrary  to  the  form  and  effect  of  the  said  indenture  of 
his  said  covenant  so  made  in  that  behalf  as  aforesaid;  and  so  {coH' 
eluding  as  in  Form  No.  2034).^ 

cc.  For  Not  Paying  Wages. 

Form  No.  204 1. 
(Precedent  in  3  Wentw.  PI.  427.) 
(  Commencing' as  in  Form  No.  2085^  and  continuing  down  to*)  \  It 

1.  For  the  plea  to  this  declaration,  see  Form  No.  2046,  infra. 
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is  witnessed  that  the  said  plaintiff,  by  the  name  and  description  of 
yohn  Wood,  of  Enshaniy  in  Oxfordshire^  with  the  consent  of  his 
father  William  IVood,  put  himself  apprentice  to  the  said  defendant 
bythe  name  and  description  of  Captain  John  Bell^  of  Wapping^  to 
learn  his  art  with  him  after  the  manner  of  an  apprentice,  to  serve  from 
the  date  of  the  said  indenture  unto  the  full  end  and  term  oi  four  years 
from  thence  next  following,  to  be  fully  complete  and  ended;  dur- 
ing which  term  the  said  apprentice  (here  were  recited  the  condi^ 
tions  in  the  indenture),'^  And  the  said  Captain  John  Bell^  his 
said  apprentice  in  the  same  art  of  a  mariner^  which  he  used  by  the 
best  means  that  he  could,  should  teach  and  instruct,  or  cause  to  be 
taught  and  instructed,  finding  unto  his  said  apprentice  sufficient 
meat,  drink,  and  lodging,  during  the  said  term,  and  also  pay  him 
five  pounds  for  the  first  year,  six  pounds  for  the  second  year,  seven 
pounds  for  the  third  year,  and  ten  pounds  for  the  fourth  year,  and 
for  the  true  performance  of  all  and  every  the  said  agreements, 
either  of  the  said  parties  did  bind  himself  unto  the  other  by  the 
said  indenture,  as  by  the  said  indenture,  relation  being  thereunto 
had,  may  more  fully  and  at  large  appear :  And  the  said  plaintiff  in 
fact  says,  that  the  said  plaintiff,  by  virtue  of  the  said  indenture 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  entered  and  was  re- 
ceived into  the  service  of  the  said  defendant,  to  serve  the  said  de- 
fendant as  such  apprentice  in  the  art  aforesaid,  during  the  said 
term  in  the  said  indenture  mentioned,  and  that  he  the  said  plaintiff 
staid  and  continued  in  the  said  service  of  the  said  defendant  from 
thence  for  and  during  part  of  the  said  term  of  four  years  in  the 
said  indenture  mentioned,  to  wit,  until  the^rj/  day  of  Aprils  A.D. 
1782^  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, and  was  then  and  there  ready  and  willing,  and  offered  to  be 
and  continue  in  the  said  defendant's  service,  and  to  serve  him  as 
an  apprentice  in  the  art  aforesaid  from  thence  until  the  end  and 
expiration  of  the  said  term  of  four  years  in  the  said  indenture 
mentioned,  and  to  perform  and  fulfil  every  thing  in  the  said  in- 
denture contained  on  his  part  and  behalf  as  such  apprentice  to  be 
done,  performed,  and  fulfilled:  Yet  the  said  plaintiff  in  fact  says, 
that  the  said  defendant  afterwards,  and  during  the  continuance  of 
the  said  term,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
London^  in  the  parish  and  ward  aforesaid,  without  the  license,  and 
against  the  will  of  the  said  plaintiff,  discharged  the  said  plaintiff 
from  and  out  of  the  service  of  him  the  said  defendant,  and  kept 
and  continued  the  said  plaintiff  so  as  aforesaid  discharged  from  and 
out  of  the  service  of  him  the  said  defendant  from  thence  until  the 
end  and  expiration  of  the  said  term  in  the  said  indenture  mentioned, 
and  during  all  that  time  refused  to  p>ermit  and  suffer  the  said  plain- 
tiff to  be  and  continue  in  the  service  of  him  the  said  defendant, 
and  to  teach  and  instruct,  or  cause  to  be  taught  and  instructed,  the 
said  plaintiff  in  the  art  of  a  mariner^  by  the  best  means  that  he  the 

1.  Sec  the  claupc  between  +  and  ft  in  Form  No.  3o^,  supra, 
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said  defendant  could,  contrary  to  the  form  and  effect  of  the  said 
indenture,  and  of  the  said  covenant  of  thp  said  defendant  by  him 
made  as  aforesaid :  And  the  said  John  Wood  further  in  fact  says, 
that  the  said  defendant  did  not  find  for  the  said  plaintiff,  his  said 
apprentice,  sufficient  meat,  drink,  or  lodging,  during  the  said  term 
olfour  years  in  the  said  indenture  mentioned,  as  he  ought  to  have 
done  according  to  the  indenture,  but  during  a  great  part  of  the  said 
term,  to  wit,  from  the  ^\^  first  day  of  Aprils  A.D.  1782^  aforesaid, 
until  the  end  and  expiration  of  the  said  term  wholly  neglected  and 
refused  so  to  do,  and  therein  wholly  failed  and  made  default,  con- 
trary to  the  form  and  effect  of  the  said  indenture,  and  of  the  said 
covenant  of  the  said  defendant  so  by  him  made  in  this  behalf  as 
aforesaid :  And  the  said  plaintiff  further  in  fact  says,  that  the  said 
defendant  hath  not  at  £lny  time  from  the  making  of  the  said  inden- 
ture, hitherto  |>aid,  or  caused  to  be  paid  to  the  said  plaintiff  the  said 
five  pounds  for  the  first  year,  six  pounds  for  the  second  year,  seven 
pounds  for  the  third  year,  and  ten  pounds  for  the  fourth  year  of  the 
said  term  of  four  years  in  the  said  indenture  mentioned,  or  any  or 
either  of  those  sums  of  money,  or  any  part  thereof ;  but  the  said 
several  and  respective  sums  of  money  above  mentioned  are  and  each 
of  them  is  still  in  arrear  and  unpaid  from  the  said  defendant  to  the 
said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  indenture, 
and  of  the  covenant  of  the  said  defendant  so  by  him  made  in  this 
behalf  as  aforesaid;  and  so  (concluding cls  in  Form  No,  20SJ^. 

dd.  For  Not  FuRNiSHnvo  Him  with  Suitable  Food. 

Form  No.  2042. 

(Precedent  in  3  Wentw.  PI.  433.)! 

(  Commencing  as  in  Form  No,  2035,  and  continuing  down  to*)  the 
said  Joseph  did  put  himself  apprentice  to  the  said  John,  by  the  name 
of  John  Colgate  Cripps,  citizen  and  vintner  oi  London,  to  learn  his 
art,  and  with  him  after  the  manner  of  an  apprentice  to  serve  from  the 
day  of  thb  date  of  the  said  indenture,  until  the  full  end  and  term  of 
seven  years  from  thence  next  following  to  be  fully  complete  and 
ended;  during  which  term  the  said  apprentice  {here  were  set  out 
the  conditions  of  the  indenture)  ;*  and  the  said  master,  that  is  to 
say,  the  said  John  Colgate  Cripps,  in  consideration  of  the  service 
of  his  said  apprentice  in  the  same  art  and  mystery  which  he  used, 
by  the  best  means  that  he  could  should  teach  and  instruct,  or  cause 
to  be  taught  and  instructed,  finding  unto  his  said  apprentice  meat, 
drink,  lodging,  and  all  other  necessaries,  during  the  same  term, 
performance  of  all  and  every  the  said  covenants  and  agreements, 
either  of  the  said  parties  bound  themselves  unto  the  other  by  the 
said  indenture,  as  by  the  said  indenture,  relation  being  thereto 
had,  will  more  fully  appear :  And  the  said  Joseph  in  fact  further 

1.  See  also  the  precedents  in  3  Chit.        2.  See  the  clause  between  f  and  ft 
PI.  311,  and  Humph.  Prec.  709,  711.        in  Form  No.  3034,  9^pra. 
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says,  that  although  he  the  said  yoseph  on  the  said  seventh  day 
of  October^  A.D.  1772^  entered  and  was  received  into  the  service 
of  the  said  yohn  Colgate  Cripps^  and  continued  to  serve  the  said 
yohn  Colgate  Cripps  as  such  apprentice  as  aforesaid,  for  and 
during  the  said  term  of  seven  years,  in  the  said  indenture  men- 
tioned, according  to  the  tenor  and  effect  of  the  said  indenture ; 
yet  the  said  yoseph  in  fact  further  says  that  the  said  yohn  Colgate 
Cripps  did  not  find  unto  him  the  said  yoseph  meat,  drink,  lodging, 
and  all  other  necessaries,  during  the  said  term,  according  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  the  covenant  of  the 
said  yohn  Colgate  Cripps  in  that  behalf  made  as  aforesaid,  but  on 
the  contrary,  he  the  said  yoseph  says  that  although  he  the  said 
yoseph  during  the  said  term,  to  wit,  on  the  Jifteenth  day  of  Novem- 
ber, A.D.  1775^  at  London  aforesaid,  became  and  was  sick,  ill,  and 
indisposed,  and  so  for  a  long  time  during  the  aforesaid  term  did  con- 
tinue, whereof  the  said  yohn  Colgate  Cripps  had  notice,  to  wit,  at 
London  aforesaid ;  and  although  according  to  the  tenor  and  effect 
of  the  aforesaid  indenture,  the  said  yohn  Colgate  Cripps  ought  to 
have  found  unto  the  said  yoseph  for  and  during  such  sickness  and 
indisposition,  certain  necessary  medicines  and  medical  assistance; 
yet  the  said  yoseph  avers  that  the  said  yohn  Colgate  Cripps  did 
not  nor  would  find  unto  him  the  said  yoseph  such  necessary  medi- 
cine and  medical  assistance  for  and  during  his  aforesaid  sickness 
and  indisposition,  but  refused  and  neglected  so  to  do,  and  therein 
wholly  failed  and  made  default,  contrary  to  the  tenor  and  effect  of 
the  aforesaid  indenture,  and  of  the  aforesaid  covenant  of  the  said 
yohn  Colgate  Cripps  in  that  behalf,  to  wit,  at  London  aforesaid, 
whereby  he  the  said  yoseph  was  forced  and  obliged  to  find  and  pay 
for  such  medicines  and  medical  assistance  himself,  and  on  that 
occasion  to  lay  out  and  expend  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  thirty  pounds 
of  lawful  money  of  Great  Britain,  to  wit,  at  London  aforesaid.  And 
80  (concluding  as  in  Form  No.  2034) » 

b.  Pleas. 

(1)  That  Master  did  Instruct. 

Form  No.  2043. 

(Precedent  in  3  Went w.  PI.  4^5.) 

In  the  King's  Bench, 

Trinity  Term,  27  Geo.  I  11.^ 
William  Organ 

ats. 
yohn  Bayley. 

And  the  defendant,  by  Andrew  Bacon  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.;^  and  as  to  the  said 

1.  For  the  formal  parts  of  a  plea  in        S.  See  vol.  i,  p.  184,  note  3. 
a  particular  jurisdiction,  consult  the 

title  PLBA8. 
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breach  of  covenant  first  above  assigned,  says,  that  the  said  yohn 
Bayhy^  the  plaintiff,  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him;*  but  he  saith,  that  the  said  William 
hath,  since  the  day  of  the  date  of  the  said  indenture,  diligently 
taught,  instructed,  and  informed  the  said  yoJui  Bayley,  the  plain- 
tiff, in  the  aforesaid  art  of  9i  fishmonger ^  and  in  the  aforesaid  art  of 
a  cork-cutter^  according  to  the  form  and  effect  of  the  said  inden- 
ture, and  of  the  covenant  of  the  said  William  in  that  behalf  made 
as  aforesaid ;  and  of  this  he  the  said  William  Organ  puts  himself 
upon  the  country.  And  defendant,  for  further  pica  in  bar  as  to 
the  said  breach  of  covenant  first  above  assigned,  by  leave  of  the 
court  here,  for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  says,  that  the 
said  John  Bayley  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him;  but  he  says,  that  after  the  making  of  the  afore- 
said indenture,  to  wit,  on  the  seventh  of  October^  1775,  the  said 
yohn  Bayley^  the  plaintiff,  entered  into  the  service  and  employ- 
ment of  the  said  William  in  the  aforesaid  arts  of  2l  fishmonger  and 
cork-cutter^  and  attended  the  said  William  for  instruction  therein 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  year  then  follow- 
ing; and  that  afterwards,  on  the  seventh  day  of  October^  A*D.  1776^ 
and  from  thenceforth  until  the  day  of  suing  out  the  original  writ 
of  the  said  yohn  Bayley^  the  plaintiff,  at  Bristol  aforesaid,  he  the 
said  yohn  Bayley^  the  plaintiff;  absented  himself  from  the  service 
and  employment  aforesaid  of  the  aforesaid  William^  and  neglected 
to  attend  the  said    William  in  the  arts  aforesaid  :  And  the  said 

William  further  says,  that  from  the  time  when  the  said  yohn 
Bayley^  the  plaintiff,  first  entered  into  the  service  and  employment 
of  the  said  William  in  the  arts  above  mentioned,  until  the  time  of 
his  absenting  himself  therefrom,  and  neglecting  to  attend  the  said 

William  therein  as  aforesaid,  he  the  said  William  did  teach,  in- 
struct, and  inform  the  said  yohn  Bayley^  the  plaintiff,  in  the  afore- 
said art  of  2i  fishmonger^  and  in  the  aforesaid  art  of  a  cork-cutter^ 
according  to  the  form  and  effect  of  the  said  indenture  of  the  cove- 
nant of  the  said  William  in  that  behalf  made  as  aforesaid  ;  and  this 
the  said  William  Organ  is  ready  to  verify :  wherefore  he  prays 
judgment  if  the  said  yohn  Bayley  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  etc.^ 

(2)  That  Master  did  Provide  Board. 

Form  No.  2044. 

(Precedent  in  3  Chit.  PI.  498.) 

(  Commencing  as  in  Form  No,  2043 ^  and  continuing  down  to  *) 
because  he  says,  that  he  the  said  yohn  continually  after  the  making 
of  the  said  articles,  until  the  said  supposed  dismissal  and  discharge 
of  the  said  Richard  by  the  said  yohn  from  his  service  at  Bristol 

1.  This  plea  was    in  answer    to  a  declaration  to  be  found   in  Form  No. 
ao39,  smfra, 

25  Volume  II. 


2045.  APPRENTICES.  2046. 

aforesaid,  did  find  and  provide  for  the  said  Richard  good  and  suffi- 
cient meat,  drink,  and  lodging,  suitable  to  his  situation,  according 
to  the  form  and  effect  of  the  said  articles  of  agreement,  and  of  the 
said  covenant  of  him  the  said  yohn  in  that  behalf  made  as  aforesaid, 
and  of  this  he  puts  himself  upon  the  country,  etc. 

(8)  That  Master  did  Not  Discfiargb  Apprentice. 

Form  No.  2045. 

(Precedent  in  3  Chit.  PI.  500.) 

(  Commencing  as  in  Form  No.  2043y  and  continuing  down  to  *) 
because  he  says,  that  the  said  yohn  after  the  making  of  the  said  articles 
of  agreement,  and  before  the  time  of  the  said  supposed  dismissal  and 
discharge  of  the  said  yohn  in  the  said  declaration  mentioned,  to  wit, 
on  the  jifth  day  of  October ^  in  the  year  aforesaid,  at  Westminster 
aforesaid,  did  voluntarily  leave,  quit,  and  depart  from  the  said  service 
of  the  said  Richard^  without  the  license,  leave,  permission,  or  consent, 
and  against  the  will  of  the  said  Richard^  and  hath  remained,  and  con- 
tinued so  absent  from  thence  hitherto,  to  wit,  at  Westminster  afore- 
said, without  this,  that  the  said  Richard  dismissed  and  discharged 
the  said  yohn  from  his  said  service,  and  refused  to  employ  him  in 
his  said  business  of  a  soapboiler^  or  to  instruct,  or  cause  him  to  be 
instructed  therein,  in  manner  and  form  as  the  said  yohn  has  in  the 
said  breach  of  covenant  first  above  assig^ned  alleged,  and  this  he  is 
ready  to  verify :  wherefore  he  prays  judgment  if  the  said  yohn 
ought  to  have  or  maintain  his  aforesaid  action  against  him,  etc. 

(4)  That  Apprentice  Voluntarily  Absented  Himself. 

Form  No.  2046. 
(Precedent  in  3  Wentw.  PI.  416.)  l 

(  Commencing  as  in  Form  No,  S04S,  and  continuing  down  to  *)  be- 
cause he  says,  that  the  said  Bernard  on  tlie  said  twenty-seventh  day  of 
Marchy  A.D.  1766  aforesaid,  in  the  aforesaid  breach  above  assigned 
mentioned,  at  Lillington  aforesaid,  voluntarily  and  of  his  own  free 
will  did  depart  and  absent  himself  from  the  service  of  the  said  defend- 
ant, and  voluntarily  of  his  like  own  freewill  continued  absent  from 
the  service  of  the  said  defendant,  from  thence  until  the  end  and 
term  oi  four  years,  without  this,  that  the  said  Richard^  without  the 
license  and  against  the  will  of  the  said  plaintiff,  dismissed  and  put 
away  the  said  plaintiff  from  and  out  of  the  said  service  of  the  said 
defendant,  as  the  said  plaintiff  hath  above  in  his  said  deed  in  that 
behalf  alleged ;  and  this  he  is  ready  to  verify :  wherefore  he  prays 
judgment  if  the  said  Bernard  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  etc. :  And  the  said  Richard ^  as  to 
the  said  breach  of  covenant  secondly  above  assigned,  says,  that  the 

1.  See  also  precedents  in  3  Wentw.  PI.  431,  429;  3  Chit.  PI.  499,  5oi« 
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said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him;  because  he  says  that  the  said  defendant  did, 
from  the  time  of  the  making  of  the  said  indenture,  until  the  twenty' 
seventh  day  of  March ^  1756^  at  Lillington  aforesaid,  teach  and  in- 
struct, and  cause  to  be  well  and  sufficiently  taught  and  instructed, 
the  said  plaintiff  in  the  said  trade  and  business  of  a  soapboiler  and 
tallow-chandler^  after  the  best  way  and  manner  that  he  could,  and 
that  he  the  said  plaintiff,  on  the  twenty* seventh  day  of  March^ 
A.D.  IIM  aforesaid,  of  his  own  free  will  and  accord,  at  Lillington 
aforesaid,  went  away,  departed,  and  absented  himself  from  the 
house  and  service  of  him  the  said  defendant,  and  voluntarily,  of  his 
own  free  will,  kept  and  continued  to  absent  himself  from  the  service 
of  the  said  defendant,  from  thence  until  the  end  of  the  said  term  of 
fo9ir  years ;  and  this  he  is  also  ready  to  verify :  wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  etc.  :  And  as  to  the  said  breach  of 
covenant  thirdly  above  assigned,  the  said  Richard  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him ;  because  he  says,  that  the  said  plaintiff,  on  the  said 
twenty-seventh  day  of  March^  A.D.  1756  aforesaid,  did  voluntarily, 
and  of  his  own  free  will,  depart  and  absent  himself  from  the  service 
of  the  said  defendant,  and  did  freely  and  voluntarily  continue  to 
absent  himself  from  the  service  of  the  said  defendant  for  the  residue 
of  the  said  term  oi  four  years,  and  therefore  the  said  defendant 
Could  not  at  any  time  after  the  said  twenty* seventh  day  of  March  ^ 
A.D.  1756  aforesaid,  during  the  said  term  oi  four  years,  find  or 
provide  for  the  said  plaintiff  any  meat,  drink,  washing,  or  lodging; 
and  this  (concluding as  in  Form  No,  2043),^ 

(6)  That  It  was  Agrbbd  that  Master  should  Procurs  a 

Substitute. 

Form  No.  2047. 

(Precedent  in  3  Wentw.  PI.  42a.) 

(  Commencing  as  in  Form  No,  20JiS^  and  continuing  down  to*)  be- 
cause he  says,  that  after  the  making  of  the  said  articles,  and  before  the 
dismissing  and  discharging  of  the  said  Barton  Shuttleworth  the  son, 
from  and  out  of  the  service  of  him  the  said  yames^  to  wit,  on  the  first 
day  of  Aprils  in  the  year  of  Our  Lord  1790^  at  Rochdale  aforesaid,  in 
the  said  county,  it  was  agreed  by  and  between  the  said  Barton  Shut* 
tleworth  the  father,  and  the  said  James  amongst  other  things  in 
manner  following,  that  is  to  say,  that  the  said  James  should,  with 
all  convenient  speed,  procure  another  person  to  serve  him  in  his. 
said  art,  mystery,  and  business,  and  that  when  the  said  James 
should  have  procured  such  person,  the  said  Barton  Shuttleworth 
the  son,  should  leave  the  service  of  him  the  said  James^  and  be 
discharged  from  his  said  apprenticeship;  and  that  he  the  said  James 

1.  This  plea  was  to  the  declaration  to  be  found  in  Form  No.  2040,  supra, 

27  Volume  II. 


2048.  APPRENTICES.  2048. 

should  not,  after  the  procuring  of  such  person,  be  obliged  to  teach 
or  instruct  the  said  Barton  Shuttleworth  the  son,  or  cause  and  pro- 
cure him  to  be  taught  and  instructed  in  the  said  art,  mystery,  and 
business  of  a  surgeon^  apothecary^  and  midix:ife^  or  any  part  thereof, 
or  in  any  thing  incident  or  belonging  thereto,  or  to  find  or  provide 
for  the  said  Barton  Shuttleworth  the  son,  any  meat,  drink,  or  lodg- 
ing, and  that  the  said  Barton  Shuttle-worth  the  father,  should  not 
nor  would  bring  any  action  against  the  said  y antes  for  omitting 
and  refusing  so  to  do ;  and  the  said  y antes  avers,  that  the  said  agree- 
ment being  so  made  as  aforesaid,  he  the  said  yames  in  considera- 
tion and  pursuance  thereof  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Rochdale  aforesaid,  in  the  said  county,  did  pro- 
cure another  person  to  serve  him  in  his  said  art,  mystery,  and  busi- 
nes?;  wherefore  the  said  yames  tbon  and  there  dismissed  and 
discharged  the  said  Barton  Shuttleworth  the  son,  from  and  out  of 
the  service  of  him  the  said  yames  and  kept  and  continued  him  so 
dismissed  and  discharged  out  of  his  said  service,  from  thence 
hitherto,  and  during  all  that  time  wholly  refused  to  piermit  the  said 
Barton  Shuttleworth  the  son,  to  remain,  continue,  or  be  in  his 
service,  as  such  apprentice  as  aforesaid,  and  did  not,  during  any 
part  of  the  said  last-mentioned  time,  instruct  the  said  Barton 
Shuttleworth  the  son,  or  cause  or  procure  him  to  be  taught  or  in- 
structed in  the  said  art,  mystery,  or  business  of  a  surgeon^  apothe- 
cary^ and  midwife^  or  any  part  thereof,  or  in  all  or  any  of  the 
things  incident  or  belonging  thereto,  nor  find  nor  provide  for  the 
said  Barton  Shuttleworth  the  son,  any  meat,  drink,  or  lodging,  or 
any  part  thereof,  but  wholly  omitted  and  refused  so  to  do,  as  it  was 
lawful  for  him  to  do  on  that  occasion  ;  and  this  he  is  ready  to  verify 
(concluding as  in  Form  No.  201^8),'^ 

2.  Under  the  Codes  and  Practice  Acts, 
a.  Ck>inplaint  or  Petition  on  Indentures  of  Apprentioeship. 

Form  No.  2048. 

J 

yohn  Doe^  plaintiff. 


State  of  Colorado s    )  In  the  District  Court  within 

County  of  Dolores,  \     '  and  for  said  county. 


against  f  Complaint  (or  Petition), 

Richard  Roe,  defendant. 

The  above  named  plaintiff  complains  of  the  above  named  defend- 
ant, and  for  cause  of  action  alleges  :*  ♦ 

I.  On  October  /,  i89J,  the  plaintiff,  the  defendant,  and  yoseph 
Hunt^  signed  and  sealed  an  indenture  a  copy  of  which  is  hereunto 
annexed  and  marked  *•  Exhibit  A." 

II.  On  February  11^    i8P^,  Richard  Roe  voluntarily  absented 

1.  This  plea  was  to  the  declara-  %.  For  the  formal  parts  of  a  com- 
tion  to  be  found  in  Form  No.  2038,  plaint  or  petition,  generally,  consult 
supra,  the  title  Complaints. 
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himself  from  the  service  of  the  plaintiff  (or,  //.  The  defendant 
has  not  instructed  the  plaintiff  in  said  trade;  or  state  any  other 
breach). 

Wherefore  the  plaintiff  demands  judgment  in  the  sum  oP  %100 
and  for  costs  of  suit,  and  that  said  indenture  may  be  declared  null 
and  void.  yeremiah  Mason  ^ 

Attorney  for  Plain tifl*. 
State  of  Colorado^    )  ^ 
County  of  Dolores.  \ 

yohn  Doe^  being  first  duly  sworn,  on  oath  says  that  he  is  the 
plaintiff  in  the  above  entitled  action,  that  he  has  read  the  foregoing 
complaint  and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge.  yohn  Doe, 

Subscribed  and  sworn  to  before  me, 

this  10th  day  of  May,  iS96. 

Abraham  Kent, 

Justice  of  the  Peace. 

b.  Under  the  Ck>nneetieut  Praetlee  Act. 

<1)  Complaint  against  the  Father  of  an  Apprentice  by  the 

Master. 

Form  No.  2049. 

(Conn.  Prac.  Act  31.) 

To  the  Sheriff  of  the  County  of  Hartford,  his  deputy,  or  either 
constable   of   the   town   of    Hartford,  in  said  county.  Greet- 
ing: 
By  authority  of  the  State  of  Connecticut,  you  are  hereby  com- 
manded to  attach,  to  the  value  oifour  hundred  dollars,  the  goods  or 
<^tate  of  Richard  Roe,  of  Windsor,  in  said  county,  and  him  sum- 
mon to  appear  before  the  Court  of  Common  Pleas  to  be  held  at 
Hartford^  in  and  for  the  County  of  Hartford,  on  th^  first  Monday 
of  Pehruary,  i^O,  then  and  there  to  answer  unto  yohn  Doe,  of 
said   Hartford,  in  a  civil  action,  wherein  the  plaintiff  complains 
and  says:* 

1.  On  yune  1,  \%78,  Roger  Roe,  the  plaintiff,  and  the  defend- 
ant, signed  and  sealed  an  indenture,  of  which  Exhibit  A,  hereto 
annexed,  is  a  copy  (or  state  the  tenor  of  these  covenants), 

2.  On  April  1,  i87P,  Roger  Roe  wilfully  absented  himself  from 
the  service  of  the  plaintiff,  and  continues  so  to  do. 

The  plaintiff  claims  two  hundred  dollars  damages. 

Joseph  Hunt,  of  said  Hartford,  is  recognized  in  five  hundred 
dollars  to  prosecute,  etc.  Of  this  writ  with  your  doings  thereon 
make  due  return. 

Dated  at  Hartford  this  1st  day  of  yanuary,  1S8O. 

Abraham  Kenty  Justice  of  the  Peace. 

1.   For  the  form  of  a  verification,  generally,  consult  the  title  Verification. 
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(2)  Complaint  by  an  Apprbnticb  against  His  Master. 

Form  No.  2050. 

(Conn.  Prac.  Act  32.) 

(  Commencing  as  in  Form  No,  2049^  and  continuing  down  to*,) 

1.  On  June  i,  i87^,  the  defendant,  the  plaintiff,  and.  Richard 
Roe  signed  and  sealed  an  indenture,  of  which  Exhibit  A,  hereto 
annexed,  is  a  copy. 

2.  That  the  defendant  has  not  instructed  the  plaintiff  in  said 
business  {or  state  any  other  breach). 

The  plaintiff  claims ^v^  hundred  dollars  damages. 
(  Concluding  as  in  Porm  No.  2049. ) 

y.  ASSUMPSIT  FOR  NOT  PAYING  PART  OF  THE  HONEY  AGREED  TO 

BE  PAID  WITH  AN  APPRENTICE. 

Form  No.  2051. 

(Precedent  in  Pleader*?  Awt.  118.) 

(  Commencing  as  in  Form  No.  2034 ,  ctf^d  continuing  down  to  *. )  For 
that  whereas  on  the  twenty-ninth  day  of  October^  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  ihirty-seven^  at  Westminster^ 
in  the  county  of  Middlesex  aforesaid,  in  consideration  that  the  said 
John  at  the  special  instance  and  request  of  the  said  Richard  would 
accept  and  take  one  Oliver  Orphan^  son  of  yohn  Orphan^  then  late 
of  Shrewsbury^  in  the  county  of  Salop  aforesaid,  brewer^  deceased,  to 
be  his  apprentice  to  learn  the  art  of  a  goldsmith y  which  the  said 
yohn  Doe  then  used  and  exercised,  and  to  serve  him  the  said  yohn 
DoCy  after  the  manner  of  an  at)prentice,  the  full  term  of  jive  years, 
to  be  accounted  from  \}[i<t  first  day  of  September^  then  last  past,  and 
fully  to  be  complete  and  ended,  he,  the  said  Richard  Roc  the  now 
defendant,  undertook  and  then  and  there  faithfully  promised  the 
said  yohn  Doe  to  pay  to  the  said  yohn  Doe  the  sum  of  twenty  pounds 
immediately  upon  the  said  yohn  Doe  his  taking  the  said  Oliver  to 
be  his  apprentice  as  aforesaid,  and  ten  pounds  more  when  and  so 
soon  as  one  half  of  the  said  term  oi  five  years  of  the  servitude  of  the 
said  Oliver  should  be  expired,  and  five  pounds  more  at  the  end  of 
the  expiration  of  the  said  term  oi  five  years ;  and  the  said  yohn  Doe 
in  fact  saith  that  he,  confiding  in  the  aforesaid  promise  and  under- 
taking of  the  said  Richard  Roe^  the  now  defendant,  did  take  the 
said  Oliver  to  be  his  apprentice  to  learn  the  said  art  of  a  goldsmith^ 
and  to  serve  him,  the  said  yohn  Doe^  after  the  manner  of  an  appren- 
tice from  the  said  first  day  of  September ^  then  last  past,  until  the 
full  end  and  term  of  five  years  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended,  whereof  the  said  Richard  Roe^  the  now 
defendant,  afterwards,  to  wit,  on  the  said  twenty-ninth  day  of  Octo- 
ber^  in  the  year  aforesaid,  at  Westminster  aforesaid,  had  notice, 
yet  the  said  Richard  Roe^  the  now  defendant,  not  regarding  his 
promise  and  undertaking  aforesaid,  but  contriving  and  fraudulently 
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intending  craftily  and  subtly  to  deceive  and  defraud  the  said 
yohn  Doe  in  this  particular,  hath  not  yet  paid  the  said  twenty 
pounds,  or  any  part  thereof  to  the  said  John  Doe^  although  to  do 
this  he,  the  said  Richard  Roe^  afterwards,  to  wit,  on  the  said 
iv^enty-ninth  day  of  October ^  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  thirty-seven  aforesaid,  and  often  afterwards,  at 
Westminster  aforesaid,  by  the  said  John  Doe  was  requested,  but 
he  to  pay  the  same  hath  hitherto  altogether  refused,  and  still  doth 
refuse,  to  the  said  yohn  Doe  his  damage  of  thirty  pounds,  and  there- 
fore he  brings  his  suit,  etc.  (      Samuel  Short 

Pledges  to  prosecute  <  and 

(   William   West. 

VI.  PROCEEDINGS  FOR  ENTICING  AN  APPRENTICE  FROM  SERVICE. 

1.  Deelaration  in  Case,  at  Common  Law. 

Form  No.  2052. 
(Precedent  in  8  Wentw.  PI.  438;  Lawyer's  Guide  391.)! 

y/arkham  and  Le  Blanc. 

Trinity  Term,  m  Geo.  III. 
Devonshire^  to  wit.  John  Doe  complains  of  Richard  Roe  being 
in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case; 
for  that  whereas  one  other  Joseph  Hunt  on  the ^rst  of  June,  ^7^8^ 
at  Barnstable  in  the  said  county  of  Devonshire  was,  and  from 
thenceforth  hitherto  hath  been,  and  still  is  the  apprentice  and  ser- 
vant of  the  said  plaintiff,  and  as  such  apprentice  and  servant  then 
and  there,  to  wit,  on  the  said  Jirst  day  of  June,  lived  and  resided 
w^ith  the  said  plaintiff  his  master;  yet  the  said  Richard  Roe  the 
now  defendant,  well  knowing  the  premises  aforesaid,  but  contriv- 
ing and  fraudulently  and  maliciously  intending  wrong^fully  to  injure 
and  damnify  the  said  John  in  this  respect,  and  craftily  and  subtly 
to  deceive  and  defraud  the  said  John  in  the  service  of  his  said  ap- 
prentice and  servant,  and  of  great  part  of  the  profits  and  advantages 
which  he  might  and  ought  to  have  had  by  reason  of  the  apprentice- 
ship and  servitude  of  the  said  apprentice  and  servant,  on  the  said 
^rsi  day  of  June,  1788,  at  Barnstable  wrongfully,  injuriously,  and 
unjustly,  and  without  the  license  and  consent,  and  against  the  will 
of  the  said  John,  persuaded,  procured,  and  enticed  the  said  Joseph 
80  then  and  still  being  the  apprentice  and  servant  of  the  said  John, 
to  absent  himself  and  depart  from  the  service  of  the  said  John,  to 
w^it,  at  Barnstable;  on  pretext  and  by  means  of  which  said  persua- 
sion, procuration,  and  enticement,  he  the  said  Joseph,  the  appren- 
tice and  servant  of  the  said  John,  afterwards,  to  wit,  on  the  day  and 
date  last  aforesaid,  at  Barnstable  aforesaid,  without  the  license, 
and  against  the  will  and  consent  of  the  said  plaintiff,  wrongfully 

1.  See  also  a  precedent  in  a  Chit  PL  317 ;  2  Rev.  Swift's  Dig.  533. 
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and  injuriously  departed  and  absented  himself  from  the  said  service 
of  the  said  yokn  and  continued  absent  and  apart  from  his  said  serv- 
ice for  a  long  time,  to  wit,  from  thence  hitherto,  whereby  the  said 
yohn  hath,  during  all  that  time,  wholly  lost  the  benefit,  profit,  and 
advantage,  which  by  reason  of  the  service  of  his  said  apprentice  he 
might  and  ought  to  have  had  and  received,  and  otherwise  should  and 
would  have  received:  And  whereas,  afterwards,  to  wit,  on  \\i^ first 
day  of  yunCy  A.D.  1788^  dXBarnstablc^  in  said  Devonshire^  one  other 
yoseph  Hunt  then,  and  from  thence  hitherto  and  still  being  a  cer- 
tain other  apprentice  and  servant  of  the  said  plaintiff,  unlawfully, 
and  without  the  leave,  and  against  the  will  of  the  said  plaintiff, 
departed  and  went  away  from  the  service  of  the  said  plaintiff,  and 
then  and  there  went  and  came  to  the  said  defendant ;  yet  the  said 
defendant,  well  knowing  the  said  yoseph ^  the  last-mentioned  ap- 
prentice, to  be  the  servant  and  apprentice  of  the  said  plaintiff  as 
aforesaid,  then  and  there  received  the  said  yoseph  the  said  last- 
mentioned  apprentice,  and  wholly  refused  to  deliver  him  to  the 
said  yohn  his  master,  although  so  to  do,  to  wit,  on  the  2d  day  of 
yune^  A.D.  1788^  and  oft^n  times  since,  at  Barnstable  aforesaid, 
was  requested  by  the  said  yohn^  but  he  the  said  defendant  unlaw- 
fully detained  and  entertained  and  kept  the  said  yoseph  the  said 
last-mentioned  apprentice,  so  being  the  apprentice  of  the  said  yohn 
from  his  said  service  from  the  first  oi  yune,  1788^  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  whereby  the  said  yohn  wholly 
lost  the  profit,  benefit,  and  advantage  which  he,  by  reason  of  the 
service  of  the  said  yoseph  flunt^  the  said  last-mentioned  apprentice, 
during  all  that  time  ought  to  have  had  and  received,  and  otherwise 
should  and  would  have  had  a;hd  received,  at  Barnstable  aforesaid, 
to  the  damage  of  the  said  yohn  Doe  £200 ^  and  therefore  he  brings 
his  suit,  etc. 

S    Samuel  Short 

(  William  West. 

2.  Complaint  or  Petition  under  the  Codes. 

Form  No.  2053. 

(  Commencing  as  in  Porm  No,  2048,  and  continuing  down  to  *.) 

1.  On  February  i,  i8P^,  Oliver  Orphan  was,  and  for  a  long 
time  had  been,  the  lawfully  indented  apprentice  of  the  plaintiff,  as 
was  well  known  to  the  defendant. 

2.  On  February  7,  i856,  the  said  defendant  enticed  the  said 
Oliver  Orphan  to  leave,  and  the  said  Oliver  Orphan  left  the  employ 
of  the  plaintiff  without  his  permission  or  consent. 

Wherefore  said  plaintiff  (concluding  as  in  Form  No,  2048). 
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By  Howard  P.  Nash. 
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(4)  Hearings  to  Commence  When,  45. 
g.   Costs,  45. 
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s  E.  of  F.  P.—^  33  Volume  V 


ARBITRA  TION  AND  A  WARD. 

k.  Powers  of  Arbitrators,  46. 

(i)  To  Call  for  Documents,  46. 

(2)  To  Cause  Maps  and  Plans  to  be  Made,  46. 
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(5)  Submission  to  be  Made  a  Rule  of  Court,  5 1 . 

(6)  Provision  for  Filing  Award  in  Court,  in  New  Hamp^ 

shire,  51. 

(7)  Court  to  Enter  Judgment  on  the  Award,  51. 

(8)  Power  to  Court  to  Refer  Back,  5 1 . 

(9)  Provision  for  Reserving  Law,  52. 

(10)  Parties  to  Pay  Arbitrator  s  Charges,  52. 

(11)  Parties  to  Forward,  Not  Prevent,  Award,  52. 

(12)  Parties  to  Abide  by  the  Award,  52. 
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(i)   Of  a  Submission  by  Simple  Agreement,  53. 

(2)  Of  a  Submission  by  Bond,  53. 

(3)  Of  ^  Submission  by  Deed,  53. 
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b.  Of  Submission  by  Bond,  56. 

c.  Of  Submission  by  Deed,  57. 

4.  Compulsory  Reference  in  Pennsylvania,  59. 

a.  Rule  to  Refer,  59. 

b.  Agreement  of  Counsel  upon  Legal  Arbitrator,  59. 

c.  (h'der  to  Arbitrators  on  Compulsory  Rule,  60. 

5.  Statutory  Forms,  60. 

a.  In  Kentucky,  60. 

b.  In  Maine,  60. 

c.  In  Massachusetts,  61. 

d.  In  Minnesota,  61. 
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II.  Proceedings  during  the  reference,  62. 

1.  Rule  of  Reference,  Suit  Not  Pending,  62. 

a.  Rule  of  Reference,  Suit  Pending,  63. 

8.  Extension  of  Time  by  Order  of  Court,  63. 

4.  Notice  to  Arbitrators  of  Their  Appointment,  64. 

6.  Revocation,  64. 

a.  By  Both  Parties,  64. 

b.  By  One  Party,  64. 

c.  Notice  of  Revocation  by  One  Party  to  the  Other,  65. 

d.  Notice  of  Revocation  to  Arbitrator,  65. 
«.  Meetings,  65. 

a.  Appointment  for  a  Meeting,  65. 

b.  Appointment  for  Two  Meetings,  65. 
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Proceed  Ex  Parte,  66. 

d.  Notice  of  Hearing,  in  Mississippi,  66. 

7.  Demand  by  Arbitrators  of  Production  of  Documents,  66. 

a  Request  by  Arbitrators  for  a  Written  Statement  of  the  Matters  itt 
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(2)  Reciting  Submission  by  Bond,  68. 

(3)  Reciting  Submission  by  Deed,  69. 

(4)  Reciting  Submission  by  Rule  of  Court,  69. 

(5)  Recital  of  Umpire,  70. 

b.  Miscellaneous  Awards,  70. 

(i)  Defendant  to  Pay  a  Certain  Sum  in  Full  of  All  De- 
mands, 70. 

(2)  Of  Damages,  Suit  Pending,  70. 

(3)  Between  Partners,  70. 

(4)  Of  Dissolution  of  Partnership,  71. 

(5)  One  Partner  to  Pay  the  Other  a  Sum  of  Money  in  Full 

of  All  Demands,  71. 

(6)  One  Partner  to  Have  Debts  Due  the  Firm,  71, 

(7)  One  Partner  to  Pay  All  Firm  Debts,  71. 

(8)  One  Partner  to  Deliver  Up  AH  Books  of  the  Firm.  72. 
.     {9)  .Of  Costs,  72,  ^  '^ 
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(13)  Of  Assignment  and  Release,  73. 
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(*5)  Against  an  Executor,  74. 

(16)  Award  to  Be  in  Full  Satisfaction,  74. 
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(21)  That  Plaintiff  has  Good  Cause  of  Action  on  Par^  of 
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(22)  Of  Verdict  for  Plaintiff,  75. 

(23)  Of  Entry  of  fudgment,  76. 
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S.   The  Complete  Form,  jy, 

Vr.  PROCEEDINGS  ON  A  COMMON-LAW  AWARD,  79. 

l«   When  Made  by  Arbitrators,  79. 

a.  Declaration  in  Assumpsit  on  an  Award,  79. 

b.  Same  on  a  Parol  Submission,  86. 

c.  Same  by  Executors  against  an  Administratrix  upon  an  Award 

Made  in  Pursuance  of  a  Submission  Entered  into  by  Testa- 
tor and  Intestate  in  Their  Respective  Lifetimes,  86. 

d.  Declaration  in  Debt  on  an  Award,  Submission  by  Simple 

Agreement,  89. 

e.  Same,  Submission  by  Bond,  90. 
t.   When  Made  by  Umpire,  92. 

a.  Declaration  in  Assumpsit  on  an  Award,  92. 

b.  Declaration  in  Debt  on  an  Award,  96. 

c.  Same  against  Defendant  and  Surety,  97. 

5.  Complaint  or  Petition  on  an  Award,  100. 

4.  Complaint  on  an  Award  in  Connecticut,  loi. 

ff.  Complaint  on   Arbitration  Bond  for  Refusal  to    Comply  with 
Award,  in  Connecticut,  102. 

6.  Declaration  on  ah  Award,  in  Massachusetts,  102. 

V.  PROCEEDINGS  ON  A  STATUTORY  AWARD,  103. 

1,  Notice  of  Application  for  Judgment,  1 03 . 

n.  Notice  of  Application  to  Modify  an  Award,  103. 

5.  Notice  of  Application  to  Vacate  an  Award,  104. 
4.  Motion  for  Judgment  on  an  Award,  104. 

ff.  Motion  t<f  Correct  and  Modify  an  Award,  104. 

6.  Motion  to  Vacate  an  Award,  104. 

7.  Proof  of  Submission  to  Arbitration  by  Subscribing  Witness,  105. 

8.  Proof  of  Award  by  Arbitrators,  105. 

9.  Proof  of  Award  by  Subscribing  Witness,  105. 

10.  Order  for  Rule  to  Show  Cause  why  Judgment  should  Not  be  En- 

tered on  the  Award,  106. 

11.  Order  Confirming  an  Award  and  Judgment  on  the  Same,  106. 
m.  Judgment  on  an  Award,  107. 

13.  Judgment  Modifying  an  Award,  107. 
1  A,  Judgment  Vacating  an  Award,  107. 

VL  PROCEEDINGS  AGAINST   PARTY   REVOKING  SUBMISSION,  108. 

1.  Declaration  in  Assumpsit  against  the  Party  Revoking,  108. 

•.  Complaint  or  Petition  against  the  Party  Revoking,  108. 

8.  Complaint  for  Revoking  the  Arbitrator  s  Powers,  in  Connecticut,  1 09. 

711.  PLEADINGS  SUBSEQUENT  TO  DECLARATION  OR  COMPLAINT,  109. 

1.  Plea  of  Arbitrament  and  Award,  109. 
8.  Answer  of  Same,  in. 
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3.  Answer  of  Same  t  in  Connecticut^  in. 

4.  Plea  of  No  Award  to  Declaration  in  Debt  on  an  Arbitration  Bond, 

112. 

6.  Plea  to  Declaration  in  pebton  an  Arbitration  Bond  Stating  Award 
and  Plaintiff"  s  Nonperformance  of  a  Condition  Precedent ,  113, 

6.  Same,  Stating  Award  and  Averring  Performance,  1 14. 

7.  Replication  Stating  Award  and  Breaches,  115. 

8.  Replication  Denying  the  Award,  116. 

9.  Rejoinder  Denying  the  Award,  116. 

CROSS-REFERENCBS. 

For  Farms  relating  to  proceedings  more  or  less  akin  to  Arbitration  and  Award, 
consult  the  titles  APPRAISEMENT,  vol.  i,  p.  1117  ;  AUDITORS; 
MASTER  IN  CHANCER  Y;  REFEREES;  and  SUBMITTED 
CASE. 

Far  Farms  relating  to  Debt  on  an  Arbitration  Bond,  consult  the  title  DEB  T 

Far  Farms  relating  to  Bribery  of  Arbitrators,  consult  the  title  BRIBER  Y. 

For  Farms  relating  to  Disorderly  Proceedings  before  Arbitrators,  consult  the  title 
CONTEMPT. 

For  other  Forms  relating  more  or  less  intimately  to  proceedings  in  Arbitration 
and  Award,  consult  the  titles  EXECUTION;  OA  THS  AND  AF- 
FIRMA  TIONS;  SPECIFIC  PERFORMANCE;  and  SUBPCENA. 

L  THE  SUBMISSION. 

1.  In  General. 

The  form  of  the  submission  to  arbitration,^  whether  under  the 
common  law  or  under  statutes,  is  largely  in  the  option  of  the  parties 
making  the  same.  In  the  following  forms,  Nos.  2054  to  2123,  will 
be  found  most,  if  not  all,  the  provisions  in  common  use  in  submis- 
sions. By  properly  combining  these  forms  it  will  be  possible  to 
make  a  complete  submission  suitable  for  any  set  of  facts. ^ 

2.  Its  Parts. 

a.  The  Commeneement. 

(1)  Of  a  Submission  by  Simple  Agreement. 

(a)   In  General. 

Form  No.  2054. 

Memorandum  of  agreement  made  this  first  day  of  yune^  A.D. 
\S96^  between  yohn  Doe  of  the  city  of  Nashua^  in  the  county  of 
Hillsborough^  and  Richard  Roe  of  Mi  If  or  d^  in  said  county.' 

1.  For  matters   of  substantive   law  and  2126,  for  illustrations  of  such  com- 

relating  to  the  subject  of  arbitration  binations. 

and    award,  consult    the    title  Arbi-  8.  In  Arizona,  the  parties  to  a  sub- 

TRATION  AND   AwARD  in  the  Amsr-  mission  must  "sign  an  agreement  in 

icAN  AND   English  Encyclopaedia  writing,  as  plaintiff  and  defendant  to 

OF  Law  (2d  ed.)»  vol.  2,  p.  533.  arbitrate  their  diflTerences  or  matters 

S.  See  infray  Forms  Nop.  2124,  2125,  in  dispute."     Rev.  Stat.  Ariz.,  §  8. 
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Form  No.  2055. 

Whereas  certain  matters  of  difference  have  arisen  and  are  now 
existing  between  John  Doe  of  Carrollton^  in  the  county  of  Greene^ 
and  Richard  Roe  1  of  Marseilles^  in'  the  county  of  La  Salle,  con- 
cerning the  following  matters  {here  give  a  concise  statement  of  the 
matter  in  dispute) :«  Now,  therefore,  we,  the  said  John  Doe  and 
Richard  Roe,  being  desirous  and  agreeing  to  leave  the  settlement 
thereof  to  certain  persons,  do  hereby  submit  said  controversy  (or 
all  controversies,  etc.,  as  the  case  may  be). 

{J>)   Pending  Suit. 

Form  No.  2056. 

(Precedent  in  Healy  xk  Isaacs,  73  Ind.  330.) 

Albert    C.   Isaacs,  Plaintiff,  ix^t-T-^f        1.  r^-       -^  ry 

'  f  In  the   Vanderburgh  Circuit  Court, 

John  Heafy,  Defendant.  )  ^'^*""^'"'  '^''"^\  '^^^- 
Whereas,  in  the  above  entitled  suit,  a  controversy  exists  concerning 
what  amount,  if  any,  said  Isaacs  is  entitled  to  from  said  Healy,  on 
a  full  and  correct  settlement  of  the  business,  books  and  accounts  of 
the  late  firm  of  Healy,  Isaacs  d:  Co. :  Now,  therefore,  said  partners 
hereby  mutually  agree  to  submit  all  said  matters  of  controversy. 

(2)  Of  a  Submission  by  Bond. 
Form  No.  2057. 

Know  all  men  by  these  presents  that  I,  Richard  Roe,  of  Carroll- 
ton,  in  the  county  of  Greene,  am  held  and  firmly  bound  to  John 
Doe,  of  Marseilles,  in  the  county  of  La  Salle,  in  the  sum  of  Jive 
thousand  dollars,  lawful  money  of  the  United  States,  to  be  paid  to 
the  said  John  Doe,  or  his  executors,  administrators,  or  assigns ;  for 
which  payment  well  and  truly  to  be  made  I  bind  myself,  my  heirs, 
executors,  and  administrators  firmly  by  these  presents. 

Sealed  with  my  seal ;  dated  tYi^Jirst  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six, 

• 

(8)  Op  a  Submission  by  Dbbd. 

Form  No.  2058. 

This  indenture  made  between  John  Doe,  of  Carrollton,  in  the 
county  of  Greene,  of  the  first  part,  and  Richard  Roe,^  of  Mar- 
seilles, in  the  county  of  La  Salle,  of  the  second  part. 

1.  See  supra,  note  3,  p.  37.  of  land  in  said  county"  was  too  indefi- 
a.  The  matter  to  be  settled  by  arbi-  nite.  The  only  exception  to  this  rule 
tration  should  be  set  forth  in  a  concise  is  when  the  submission  is  of  **  all  mat- 
but  perfectly  definite  form;  thus  in  ters  in  controversy"  between  the  par- 
Woodward  V.  Atwater,  3  Iowa  61,  it  ties,  which  would,  of  course,  embrace 
was  held  that  the  clause  **  a  matter  of  each  particular, 
controversy  relating  to  a  certain  piece 
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b.  The  Reeltal  of  Dlfferenees. 

(1)  Of  Dipfbrbncbs  in  General. 

Form  No.  2059. 

Whereas  disputes  and  differences  have  arisen  and  are  still  sub- 
sisting between  the  above  named  parties,  it  is  hereby  agreed  by  and 
between  them  to  refer  all  disputes  and  matters  in  difference  what- 
ever between  them. 

(2)  Of    Special  Dipfbrbncbs. 

Form  No.  a 060. 

Whereas  certain  differences  and  disputes  have  arisen  and  are  still 
pending  between,  the  said  parties  as  to  whether  the  said  yohn  Doe 
IS  indebted  to  the  said  Richard  Roe  in  any  and  what  sum  of  money, 
and  as  to  the  price  the  said  Richard  Roe  ought  to  pay  for  the  stock 
in  trade  taken  by  him  off  the  hands  of  the  said  yohn  Doe  [or  a  sim- 
ilar concise  statement  of  the  matter  in  dispute)  ^^  it  is  agreed  by  and 
betw^een  them  that  the  same  shall  be  referred. 

(8)  Op  Action  Pending. 
Form  No.  ao6z. 

Whereas  an  action  is  now  depending  in  the  Morgan  Circuit 
Court  wherein  the  said  yohn  Doe  is  plaintiff  and  the  said  Richard 
Roe  is  defendant,  it  is  agreed  ^  that  the  same  ^  shall  be  referred. 

(4)  Of  Pending  Action  to  be  Dismissed. 

Form  No.  ao6a. 

•  Whereas  the  said  yohn  Doc^  on  or  about  the  first  day  of  March ^ 
A.D.  1 895,  commenced  an  action  in  the  Morgan  Circuit  Court 
against  the  said  Richard  Roe^  praying  [here  state  the  substance  of 
the  action)^  and  whereas  the  said  parties  have  agreed  that  the  said 
action  shall  be  dismissed  without  costs,  and  that  the  several  matters, 
questions,  and  differences  hereunder  specified  [here  enumerate  the 
points  to  be  decided)^  shall  be  referred. 

(6)  Between  Partners. 

Form  No.  2063. 

Whereas  yohn  Doe  and  Richard  Roe  have  carried  on  the  busi- 
ness of  clothiers  in  partnership,  and  the  accounts  between  them 
have   become  involved,  and  differences  have  arisen  between  them 

1.  See  supra,,  note  2,  p.  38.  ascertain,   settle,   and    adjust  all   ac- 

S.  If  it  is  not  intended  to  refer  the  counts,  claims,  and  demands  in  dispute 

action,  but  only  the  subject  of  the  ac-  in  said  action." 

tion,  these   words   may  be  inserted :  8.  If  the  reference  is  to  be  .a:eneral, 

"that   all    proceedings   in  the  action  insert  "and  all  matters  in  difference 

shall  be  stayed,  but  that  in  order  to  between  the  parties." 
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relating  thereto,  it  is  hereby  agreed  that  the  copartnership  accounts 
and  all  matters  in  difference  between  the  parties  shall  be  referred. 

(6)  By  an  Executor. 

Form  No.  2064. 

Whereas  the  said  John  Doe  is  executor  of  the  last  will  and  testa- 
ment of  Henry  Smithy  late  of  Lima^  in  the  county  of  Allen^  de- 
ceased ;  and  whereas  certain  differences  have  arisen  between  the 
said  John  Doe  as  such  executor  and  the  said  Richard  Roe  in  regard 
to  claims  by  the  said  John  Doe  as  such  executor  against  the  said 
Richard  Roe^  and  by  the  said  Richard  Roe  against  the  said  John 
Doe  in  respect  of  the  said  testator's  estate,  it  is  hereby  agreed  by 
and  between  the  said  parties  to  refer  all  matters  in  difference  re- 
specting the  said  testator's  estate. 

(7)  By  a  Guardian. 

Form  No.  2065. 

(Precedent  In  Ovcrby  v.  Thrasher,  47  Ga.  11.) 

Whereas,  there  are  matters  of  controversy  between  Early  IV, 
Tlirasher^  guardian,  of  the  county  of  Morgan^  and  Barton  H.  Over  by  ^ 
and  Nicholas  Overby^  both  wards  of  the  said  Early  IV.  Thrasher ^ 
and  both  of  the  county  of  Clarke,  embracing  all  matters  between 
them  as  guardian  and  wards.  It  is  therefore  agreed  between  the 
parties  that  all  matters  and  things  growing  out  of  and  connected 
with  said  guardianship  be  submitted. 

c.  The  Appointment  of  Arbitrators. 

(1)  One  Arbitrator. 

Form  No.  2066. 

To  the  award,  order,  and  final  determination  of  yeremiah 
Mason,  Esq.,  of  River  head,  in  the  county  of  Suffolk^  Attorney  at 
Law. 

(2)  Two  Arbitrators  Who  are  to  Appoint  a  Third. 

Form  No.  2067. 

To  the  award,  order,  arbitrament,  final  end,  and  determination 
of  Samuel  Short,  of  Riverhead,  in  the  county  of  Suffolk,  and  Wil- 
Ham  West,  of  Northport^  in  said  county,  and  of  such  third  arbi- 
trator *  as  the  said  Samiiel  Short  and  William,  West  shall  by  writing 
under  their  hands,  to  be  indorsed  on  these  presents,  before  they 
proceed  in  this  arbitration,  nominate  and  appoint  to  act  with  them,l 
or  any  two  of  them. 2 

1.  In  Alabama,  if  any  of  the  arbitra-  appoint  others  in  their  stead,  of  which 

tors  fail   to  attend   at   the  time   and  they  must  make  a  memorandum  on 

place  designated    for  arbitration   the  their  submission.     Ala.  Code,  §  3225. 

parties  may  substitute  others  in  their  2.  In  common-law  arbitrations,  un- 

places ;  or  if  the  parties  cannot  agree,  less  the  agreement  to  submit  a  cause 

the  arbitrators  present  may  themselves  to  arbitration  provides  for  an  award 
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(8)  Indorsement  of  Arbitrators  Appointing  Third 

Arbitrator. 

Form  No.  2068. 

We,  the  within  named  Samuel  Short  and  William  West,  do  by 
this  memorandum  under  our  hands, ^  nominate  and  appoint  Mr. 
yoseph  Hunt^  of  Riverhead^  in  the  county  of  Suffolk^  the  third 
person  or  arbitrator,  to  whom,  together  with  ourselves,  all  matters 
in  difference  between  the  said  parties  within  mentioned  shall  be 
referred,  according  to  the  tenor  and  effect  of  the  within  deed.^ 

Witness  our  hands  t\n%Jirst  day  of  yune^  iS96. 

Samuel  Short, 
Signed  in  the  presence  of  William  West.^ 

yoseph  yones, 

(4)  Two  Arbitrator^  and  a  Third  to  be  Appointed  by  the 

Court. 

Fonn  No.  2069. 

(  Commencing'  as  in  Porm  No.  2068 ,  and  continuing'  down  to  *) 
as  shall  be  appointed  by  the  court  in  accordance  with  the  statute  in 
such  case  made  and  provided. 

(6)  Two  Arbitrators  and  an  Umpire. 

Form  No.  2070. 

To  the  award,  order,  final  end,  and  determination  of  William 
West  and  Samuel  Shorty  arbitrators,  nominated  by  the  said  yohn 
Doe  and  the  said  Richard  Roe  respectively,  and,  in  case  they  shall 
not  agree,  to  the  umpirage  of  yoseph  Hunt  A 

(6)  Two  Arbitrators  Who  are  to  Appoint  an  Umpire  from 

Time  to  Time. 

Form  No.  2071. 

To  the  award,  order,  final  end,  and  determination  of  Samuel 
Shorty  of  Riverheady  in  the  county  of  Suffolk^  and   William  Wcst^ 

by  less  than   the  whole   number,   or  of  a  third  arbitrator  by  the  two  arbi- 

consent  to  a  majority  award  is  shown  trators  appointed   in   the  submission 

in  some  proper  manner,  all  must  con-  need  not  be  under  seal,  although  the 

cur  or  the  award  will  not  be  binding  agreement  to  submit  was  itself  under 

opon  the  parties;  but  in  nearly  all  the  seal. 

statutes  provision  is  now  made  for  a        4.  In  Price  v,  Kyle,  9  Gratt.  (Va.) 

niajoritj  award.  247,  the  following  indorsement  on  a 

1.  If  made   before  entering  on  the  bond  of  submission  to  arbitration  was 

arbitration  these   words   may   be   in-  held  to  be  a  part  of  the  bond  itself : 

serted  :  "  made  before  we  enter  or  pro-  **  I,  the  within  bound  yohn  M.  Price, 

ceed  on  the  arbitration  within  men-  having    understood    that    the   within 

tioned."  named  arbitrators,  Thomas  y.  Michie 

%.  Or  "agreement"  or  "bond,"  as  and  yamesL,  Wood  vi  He,  csinnot  Agree 

the  case  may  be.  upon  an  award  in  the  within  casf*  re- 

S.  In  Bryan  v.  Jeffreys,  104  N.  Car.  ferred    to  them,  I  am  willing,  and  do 

242,  it  was  held  that  the  appointment  hereby  authorize  the  said  arbitrators 
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of  Northport^  in  said  county,  and  in  case  the  said  arbitrators  shall 
not  agree  ^  in  determining  any  matter  or  thing,  or  matters  or  things, 
hereby  referred  to  them,  the  matter  or  thing,  or  matters  or  things, 
on  which  they  shall  not  agree,  shall  from  time  to  time  be  referred  to 
and  determined  by  such  person  as  they,  the  said  arbitrators,  shall 
appoint  2  in  writing  [before  they  enter  upon  the  consideration  of 
the  matters  referred].* 

(7)  Indorsement  of  Arbitrators  Appointing  an  Umpire. 

Form  No.  a 07 a. 

We,  the  within  named  Samuel  Short  and  William  West^  do 
hereby  nominate  and  appoint  Joseph  Hunt^  of  Riverhead^  in  the 
county  of  Suffolk^  to  be  umpire  between  us  in  and  concerning  the 
matters  in  difference  within  referred.* 

Witness  our  hands  \}[i\%  first  day  of  yune^  A.D.  \W6. 

Samuel  Short. 

Witness,  Joseph  Jones.  William  West.^ 

(8)  Provision  for  Appointing  New  Arbitrators.* 

Form  No.  2073. 

And  it  is  further  agreed  that  in  case  the  said  Samuel  Short  shall 
die,  or  refuse  or  become  incapable  to  act  as  arbitrator  before  the 
whole  of  the  premises  hereby  referred  shall  be  determined  by  the 
said  arbitrators  or  their  umpire,  then  the  said  John  Doe^  his  heirs, 
executors,  or  administrators,  shall  forthwith  thereafter  nominate 
and  appoint  some  other  fit  and  indifferent  person  to  be  arbitrator  in 


to  choose  an  umpire,  whose  award  I 
hereby  bind  myself,  my  heirs,  etc.,  to 
submit  to  and  abide  and  forever  be 
governed  by,  in  the  premises.  As 
witness  my  liand  and  seal  this  8ih 
day  of  Aprils  1847.  yohn  Af.  Price 
(seal).'* 

1.  Where  a  submission  authorizes 
and  directs  the  arbitrators  to  select  an 
umpire,  it  means  that  if  there  should  be 
a  disagreement  the  umpire  shall  settle 
it,  but  if,  under  such  submission,  there 
is  no  disagreement,  and  no  umpire  is 
chosen,  the  award  will  not  be  bad  be- 
cause the  arbitrators  did  not  choose 
an  umpire.  Rogers  v.  Corrothers,  26 
W.  Va.  245. 

2.  In  MuUins  v.  Arnold,  4  Sneed 
(Tenn.)  262,  the  instrument  of  sub- 
mission contained  the  following  pro- 
vision: *^  In  case  said  Bomar  and 
Stokes  cannot  agree  they  shall  select  a 
third  disinterested  person  as  umpire, 
and  in  that  case  the  determination  of 
the  majority  shall  be  the  award."  It 
was  held  that  the  terms  of  the  sub- 


mission required  the  three,  in  case  of 
a  disagreement  between  the  first  two, 
to  deliberate  conjointly  upon  the  mat- 
ters in  dispute;  if  the  one,  however, 
upon  being  notified,  refused  to  attend, 
it  seems  that  the  other  two,  upon  agree- 
ment, might  proceed  to  make  a  valid 
award. 

8.  Or  if  desired,  the  following  clause 
may  be  substituted  for  the  words  en- 
closed in  [  ]  in  the  form :  **  and  such 
appointment  of  an  umpire  shall  from 
time  to  time  be  made,  as  soon  as  con- 
veniently may  be  after  such  difference 
of  opinion  shall  from  time  to  time 
arise." 

4.  If  it  is  desired  the  following 
clause  may  be  inserted  :  '*  on  condition 
that  he  do,  within  five  days  from  the 
date  hereof,  by  some  writing  under 
his  hand,  accept  the  umpirage." 

6.  See  supra y  note  3,  p.  41. 

6.  This  form  may  be  used  advan- 
tageously when  each  of  the  parties  to 
the  submission  nominates  one  arbi- 
trator. 
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the  stead  and  place  of  the  said  Samuel  Shorty  and  so  in  like  manner 
upon  the  decease,  or  neglect  or  refusal  to  act  of  any  arbitrator  suc- 
ceeding to  the  place  of  the  said  Samuel  Short;  ( here  a  similar  clause 
should  be  inserted  as  to  the  arbitrator  appointed  by  the  other  party ^ 
then  conclude:)  and  that  every  arbitrator  so  to  be  appointed  as  a 
substitute  for  the  said  Samuel  Shorty  or  William  Westy  or  any  suc- 
ceeding arbitrator,  shalUhave  the  same  powers  and  authorities  as  the 
arbitrator  for  whom  the  substitution  is  made  would  have  had  if  he 
had  continued  to  act. 

(9)  LiqjuiDATED  Damages  for  Refusing  to  Appoint  New 

Arbitrator. 1 

Form  No.  2074. 

And  that  if  the  said  ^ohn  Doe^  or  Richard  Roe^  or  their  heirs, 
executors,  or  administrators,  or  any  of  them,  respectively,  when 
bound  to  appoint  a  new  arbitrator  pursuant  to  the  above  provisions 
in  lieu  of  any  arbitrator  who  may  die,  refuse  to  act,  or  become 
incapable,  shall  neglect  or  refuse  so  to  do  for  twenty-one  days  after 
a  notice  in  writing  on  the  part  of  the  party,  or  parties,  entitled  to 
require  such  appointment  shall  have  been  served  on  the  party, 
or  parties,  bound  to  make  such  appointment,  then  the  latter  party,  or 
parties,  shall  pay  to  the  former  party,  or  parties,  the  sum  of  Jive 
hundred  dollars  by  way  of  liquidated  damages  for  such  neglect  or 
refusal. 

d.  Formal  Requisites  of  the  Award. 

Form  No.  3075. 

• 

So  as  the  above  mentioned  arbitrator  (or  arbitrators)  make  aiid 
publish  his  (or  their)  award  in  writing  and  signed  by  him  (or 
them)  of  and  concerning  the  matters  referred,  ready  to  be  delivered 
to  the  parties  or  to  either  of  them. 

Form  No.  2076. 

So  as  the  said  arbitrators  (or  the  said  arbitrators  or  any  two  of 
tkem^  or  the  said  arbitrators  or  umpire)  make  and  publish  their 
(or  his)  award  (or  umpirage)  in  writing  under  their  (or  his)  hands 
(or  under  their  hands  and  seals)  of  and  concerning  the  matters  re- 
terred,  ready  to  be  delivered  to  the  parties,  or  any  of  them. 

e.  Provision  in  Relation  to  the  Death  of  Either  Party.  3 

Form  No.  2077. 

Or  if  they,  or  either  of  them,  shall  be  dead  before  the  making  of 
the  award,  to  their  resp)ective  personal  representatives,  who  shall 
require  the  same. 

1.  This  form  should  be  used  only  vision  to  the  contrary,  the  death  of 
when  the  precedin.^  one  has  been,  in  either  party  to  a  submission  has  the 
which  case  it  should  follow  it  immedi-  effect  of  a  revocation,  unless  the  sub* 
ately  in  the  submission.  mission  be  a  statutory  one. 

2.  In  the  absence  of  an  express  pro- 
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Form  No.  1078, 

That  the  submission  hereby  made  shall  not  be  defeated  or  affected 
by  the  death  of  the  said  parties  or  any  of  them  pending  the  same, 
but  shall  or  may  be  proceeded  in,  and  the  matters  in  difference  de- 
termined in  the  same  manner,  as  if  the  award  of  said  arbitrators  had 
been  made  or  determined  in  the  lifetime  of  the  party,  or  parties,  so 
dying,  and  the  executor  or  administrator,  ebcecutors  or  administra- 
tors, of  the  party,  or  parties,  so  dying  shall  be  deemed  and  consid- 
ered to  be  a  party,  or  parties,  to  the  reference  or  submission  hereby 
made,  any  rule  of  law  or  equity  to  the  contrary  notwithstanding.^ 

f.  Duration. 

(1)  Provision  for  Enlarging  Time. 

Form  No.  2079. 

On  or  before  the^rj/  day  of  June  next,  or  on  or  before  any  other 
day  to  which  the  arbitrator  (or  arbitrators)  shall,  by  any  writing 
signed  by  him  (or  them)  indorsed  on  this  submission  from  time  to 
time  enlarge  the  time  for  making  his  (or  their)  award.* 

(2)  Indorsement  by  Parties  Enlarging  Time. 

Form  No.  2080. 

We,  the  within  named  yohn  Doe  and  Richard  Roe^  for  ourselves 
severally  and  respectively,  and  for  our  several  and  respective  heirs, 
executors,  and  administrators,  do  hereby  give,  grant,  and  allow  unto 
the  within  named  arbitrators  further  time  for  making  their  award 
of  and  concerning  the  several  matters  within  referred  to  them,  until 
\}[Mt  first  day  of  July  next. 

In  witness  whereof  we  have  hereunto  set  our  hands  (or  our  hands 
and  seals)  the  thirtieth  day  of  Jlfay^  A.D.  iS96. 

John  Doe, 

Witness,  John  Jones,  Richard  Roe. 

(8)  Indorsement  by  Arbitrators  Enlarging  Time. 

Form  No.  2081. 

We,  the  within  named  arbitrators,  by  virtue  of  the  power  to  us 
given  for  this  purpose,  do  hereby  appoint,  extend,  and  enlarge  (or 
and  further  enlarge)  the  time  for  making  our  award  until  Xh^  first 
day  of  July  next,  on  or  before  which  said  day  our  award  in  writing 
of  and  concerning  the  matters  in  difference  within  mentioned  and 
referred  to  us  shall  be  made  and  published. 

1.  This  form  may  be  added  immedi-  words  should  be  used  :  **  on  or  before 
dteH-  after  Form  No.  2077,  supra y  if  it  the  first  day  of  ^uncy  i896^,  or  on  or 
is  deemed  desirable.  before  any  other  clay  not  later  than  the 

2.  W  hen  the  arbitrator  is  to  have  a  first  day  of  December^  i85tf.** 
limited   power  of  enlargement   these 
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In  witness  whereof  we  have  hereunto  set  our  hands  (or  our  hands 
and  seals)  the  thirtieth  day  of  May^  A.D.  i&96. 

Samuel  Short. 
Witness,  yohn  Jones.  William  West. 

(4)  Hearings  to  Commence  When. 

Form  No.  2082. 

And  said  arbitrators  are  to  commence  their  hearing  on  the  eight- 
eenth day  of  yune^  jS96,  with  power  of  adjournment  from  time  to 
time,  provided  they  shall  make  and  publish  their  award  in  writing  on 
or  before  the  s&id jfirst  day  of  July,  A.D.  iS96, 

g.  Costs. 
(1)  To  Be  in  the  Discretion  of  the  Arbitrators. 

Form  No.  2083. 

And  it  is  further  agreed  that  the  costs  of  preparing  and  executing 
these  presents  and  a  duplicate  hereof,  and  the  costs  of  reference  and 
award,  shall  be  in  the  discretion  of  the  arbitrator  (or  arbitrators) 
who  may  direct  to,  and  by  whom,  and  in  what  manner  the  same,  or 
any  part  thereof,  shall  be  paid. 

(2)  To  Abide  the  Event. 

Form  No.  2084. 

And  it  is  further  agreed  that  the  costs  of  the  reference  and  award 
shall  abide  the  event  of  the  award. 

(8)  Of  Cause  to  Abide  the  Event.  1 

Form  No.  2085. 

And  it  is  further  agreed  that  the  costs  of  the  CLUse  *  (or  of  the 
cause  and  of  the  special  Jury)  shall  abide  the  event  of  the  award  as 
to  the  cause,  and  the  costs  of  the  reference  and  award  shall  be  in  the 
discretion  of  the  arbitrator  who  may  direct  to,  and  by  whom,  and  in 
ipvhat  manner  the  same,  or  any  part  thereof,  shall  be  paid.^ 

1.  This  clause  may  be  used  when  a  taxed  t>y  the  court  independently  of 

pending  suit  has  been  referred.  the  arbitrators. 

8.  In    Averill    v,   Buckingham,    36  8.  When  the  costs  of  the  cause  abide 

Conn.  360,  it  was  held  that  the  clause  the  event  this  clause  may  often  use- 

**  the  costs  on  said  suit  in  the  Superior  fully   be  added  :    "  that   the   said    ar- 

Court  are  to  be  taxed  according  to  law  bitrator    shall,    unless    requested     in 

in  favor  of  the  successful  party,  and  argument  to  find  on  any  specific  issues 

the  costs  of  this  arbitration  are  to  fol-  joined  in  the  said  action,  be  at  liberty 

low  the  award,  "  meant  that  the  arbi-  to  find  generally  for  the  plaintiff  or  for 

trators  were  to  be  governed  by  legal  the  defendant ;  and  that  the  costs  of 

rules  in  estimating  the  amount  of  the  any  specific  issues,  if  found,  sh'\11  abide 

costs,  and  not  that  the  costs  were  to  be  the  event  of  the  award  on  each.*' 
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(4)  Party  Preventing  Arbitration  to  Pay  Costs. ^ 

Form  No.  2086. 

And  that  if  either  party  shall  by  affected  delay,  or  otherwise,* 
wilfully  prevent  the  arbitrator  from  proceeding  in  the  reference,  or 
from  making  his  award,  he.  shall  pay  such  costs  to  the  other  as  the 
arbitrator  shall  think  reasonable. 

h.  Powers  of  Arbitrators. 

(1)  To  Call  for  Documents. 

Form  No.  2087. 

And  it  is  further  agreed  that  the  parties  respectively  shall  pro- 
duce before  the  arbitrator  (or  arbitrators)  all  books,  deeds,  papers, 
accounts,  vouchers,  writings,  and  documents  within  their  possession 
or  control,  which  the  arbitrator  (or  arbitrators)  may  require  and 
call  for  as  in  his  (or  their)  judgment  relating  to  the  matters 
referred. 

(2)  To  Cause  Maps  and  Plans  to  be  Made. 

Form  No.  2088. 

And  it  is  further  agreed  that  it  shall  be  lawful  for  the  said  arbi- 
trator (or  said  arbitrators  or  their  umpire)  to  admeasure,  or  cause 
the  said  lands  to  be  admeasured,  and  to  make,  or  cause  to  be  made, 
a  plan  or  map,  or  plans  or  maps,  of  the  said  lands,  and  to  do  and 
execute  all  such  further  and  other  acts,  matters,  and  things  with 
respect  to  the  same  as  he  (or  they)  shall  think  necessary  and  proper 
for  the  purpose  of  this  reiference,  and  that  the  costs,  charges,  and 
expenses  of  preparing  and  executing  such  admeasurement,  plans, 
and  maps  as  aforesaid  shall  be  borne  and  paid  by  and  between  the 
said  yohn  Doe  and  Richard  Roc  in  equal  shares  and  proportions 
(or  shall  be  in  the  discretion  of  the  said  arbitrator^  arbitrators^  or 
umpire), 

(8)  To  Employ  an  Accountant. 

Form  No.  2089. 

And  it  is  further  agreed  that  the  arbitrator  (or  arbitrators)  if  he 
(or  they)  shall  think  it  necessary  shall  be  at  liberty,  and  is  (or  are) 
hereby  authorized  to  appoint  an  accountant  to  assist  him  (or  them) 
at  the  expense  of  the  said  parties,  who  shall  be^  liable  to  such  ac- 
countant for  his  reasonable  remuneration,  and  that  as  between  the 
said  parties  the  expense  of  such  accountant  shall  be  borne  and 
paid  in  equal  moieties  by  the  said  parties  (or  shall  be  in  the  discre^ 
tion  of  the  arbitrator  or  arbitrators). 

(4)  To  Proceed  Ex  Parte. 
Form  No.  2090. 
And  that  the  arbitrator  (or  arbitrators)  shall  be  at  liberty  to 

1.  This  clause  may   be    added   imnrediately  after  any  of  the   preceding 
clauses  relating  to  copts. 
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proceed  ex  parte  in  case*  either  party,  after  reasonable  notice, 
shall  at  any  time  neglect  or  refuse  to  attend  on  the  reference  with- 
out having  previously  shown  to  the  said  arbitrator  (or  arbitrators^ 
what  the  latter  shall  consider  good  and  sufficient  cause  for  omitting 
to  attend. 

Form  No.  2091. 
(  Commencing  as  in  Porm  No.  2000^  and  continuing"  down  to  *) 
of  the  non-attendance  of  either  of  the  said  parties,  or  of  their 
witnesses,  after  ten  clear  days'  previous  notice  in  writing,  under  the 
hand  of  the  said  arbitrator,  given  to  the  said  parties  respectively, 
or  left  at  his  or  their  respective  offices,  or  of  their  attorneys  or 
agents,  notifying  them  of  the  time  and  place  of  meeting  to  proceed 
with  the  said  reference. 

(6)  To  State  a  Case. 

Form  No.  a 09 a. 

And  it  is  further  agreed  that  the  said  arbitrator  (or  arbitrators)^ 
at  the  request  of  either  party,  shall  [or  shall  be  at  liberty  Z^]^  raise, 
by  a  sufficient  statement  of  facts,  any  point  of  law  on  the  face  of 
his  (or  their)  award  for  the  opinion  of  the  court. 

(6)  To  Make  a  Preliminary  Award  Raising  a  Point 

OF  Law. 

Form  No.  a 09 3. 

And  it  is  further  agreed  that  the  arbitrator  (or  arbitrators)  shall 
enter  .upon  the  reference  and  make  a  preliminary  award  stating  the 
facts  necessary  to  raise  the  question  whether  at  law  the  defendants 
are  concluded  by  the  certificates  given  by  Mr.  Henry  Smithy  the 
fesident  engineer  of  the  defendants,  and  produced  in  court,  upon 
the  trial  of  this  cause  (or  state  any  other  question)  and  that  the 
opinion  of  the  court  be  taken  on  that  point  before  the  said  arbi- 
trator (or  arbitrators)  proceeds  (or  proceed)  with  the  rest  of  the 
reference. 

(7)  To  Award  a  Discontinuance. 

Form  No.  2094. 

And  it  is  further  agreed  that  the  said  arbitrator  (or  arbitrators) 
shall  be  at  liberty  to  direct  the  said  action  to  be  discontinued. 

(8)  To  Award  Entry  of  Judgment. 

Form  No.  2095. 

And  it  is  further  agreed  that  the  said  arbitrator  (or  arbitrators) 
shall  be  at  liberty  to  direct  judgment  to  be  entered  for  the  plaintiff, 
or  the  defendant,  in  the  said  action  (or  to  direct  judgment  by  default 
to  be  entered  against  the  defendants  in  the  said  action,  or  to  order 

1.  The  words  enclosed  in  [     ]  In  the    that  it  shall  not  be  obli^torv  on  the 
form  are  to  be  used  ivhen  it  is  intended    arbitrator  to  state  a  case. 
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such  judgments  and  proceedings  to  he  had  and  taken  in  or  about  the 
said  action  and  the  matters  in  difference  as  to  the  said  arbitrator 
(or  arbitrators)  shall  seem  Jit) . 

(P^  To  Direct  Entry  of  Verdict. 
Form  No.  2096. 

And  it  is  further  agreed  that  the  said  arbitrator  (or  arbitrators) 
shall  be  at  liberty  to  direct  a  verdict  to  be  entered  in  said  cause  for 
the  plaintiff,  or  the  defendant,  as  he  (or  they)  shall  think  proper. 

(10)  To  Order  What  shall  be  Done. 

Form  No.  2097. 

And  it  is  further  agreed  that  the  arbitrator  (or  arbitrators)  shall 
be  at  liberty  to  order  and  determine  what  he  (or  they)  shall  think 
fit  to  be  done  by  either  of  the  parties  respecting  the  matters  referred. 

(11)  To  Fix  Fees  for  Witnesses. 
Form  No.  2098. 

And  said  arbitrator  (or  arbitrators)  is  (or  are)  hereby  authorized 
to  fix  the  amount  of  fees  which  shall  be  allowed  or  taxed  in  favor  of 
witnesses  that  may  come  before  him  (or  them)  and  he  (or  they)  shall 
be  allowed  for  his  (or  their)  own  services  at  the  rate  of  three  dollars 
per  day,  being  the  time  he  (or  they)  is  (or  are)  actually  employed 
in  said  arbitration,  which  costs  and  fees  shall  be  allowed  by  him  (or 
them)  in  said  award. 

i.  Evidenoe. 

(1)  Parties  and  Witnesses  to  be  Sworn. 1 

Form  No.  2099. 

And  it  is  further  agreed  that  the  witnesses  on  the  reference  and 
the  parties,  if  examined,  shall  be  examined  on  oath. 

(2)  Making  Admissions  in  Lieu  op  Evidence. 

Form  No.  2x00. 

And  because  the  parties  hereto  on  both  sides  are  willing  to  make 
the  admissions  hereinafter  mentioned,  so  as  to  save  the  expense  of 
proving  the  several  matters  so  admitted,  therefore  it  is  agreed  (or 
by  the  like  consent  it  is  further  ordered)^  that  the  following  ad- 
missions be  made,  that  is  to  say  (here  specify  the  admissions), 

1.  If  a  common- law  submission  con-  quiring^  them  to  be  first  sworn.     San- 
tain  no    provision   in   relation  to  the  born  v.  Paul,  60  Me.  325. 
rules  of  evidence  that  shall  govern  the        2.  The  words   enclosed  in  (      )  are 
referees,  they  are  not  restricted  to  the  to  be  used   when   the  submissic  n   is 
rules  of  commoh  law,  but  may  receive  made  by  an  order  of  court. 
the  statements  of  parties  without  re- 
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(8)  Dispensing  with  Rbgular  Evidence. 

Form  No.  a  x  o  x . 

And  it  is  further  agreed  that  it  shall  be  lawful  for  the  arbitrator 
(or  arbitrators^  or  the  umpire)  to  obtain  information  upon,  or  in 
respect  of  the  premises  hereby  referred,  or  any  of  them,  either  by 
the  statements  of  the  parties  hereto,  or  of  any  of  them,  made  either 
in  private  or  in  the  presence  of  the  other  party,  or  parties,  or  by 
parol  or  written  evidence,  or  by  such  other  ways  or  means  as  he 
(or  they)  shall  in  his  (or  their)  judgment  think  most  advisable,  and 
deem  most  applicable  to  the  nature  and  circumstances  of  the  case. 

(4)  Power  to  Act  on  Evidence  Taken  by  One  Arbitrator. 

Form  No.  axoa. 

And  it  is  further  agreed  that  the  said  Samuel  Short  shall  be  at 
liberty  forthwith  and  alone  to  take  evidence  as  he  may  think  fit 
relating  to  the  said  causes,  suits,  and  matters  in  difference,  and  that 
the  said  arbitrators  and  the  umpire  shall  respectively  be  at  liberty  to 
proceed  upon  the  evidence  which  shall  be  taken  before  the  said 
arbitrators  or  before  the  said  Samuel  Short  alone. 

(5)  Umpire  Not  to  Hear  Evidence  unless  Rec^uested. 

Form  No.  2103. 

And  it  is  further  agreed  that  the  said  umpire  shall  be  at  liberty  to 
act  upon  the  evidence  taken  before  the  arbitrators,  and,  unless  re- 
quested to  hear  evidence,  to  make  his  award  without  hearing  any 
witnesses  or  receiving  any  fresh  evidence :  provided  nevertheless 
that  if  either  party  request  him  to  rehear  the  witnesses,  or  any  of 
them,  or  tender  any  fresh  evidence  relative  to  the  matters  in  differ- 
ence, the  said  umpire  shall  rehear  such  witnesses  and  receive  such 
evidence. 

J.  Mlsoellaneous  Provisions. 

(1)  Reference  by  Executor  Not  to  Be  an  Admission  of 

Assets.  1 

Form  No.  ax 04. 

And  it  is  further  agreed  that  this  submission  to  arbitration  shall 
not  be  deemed  or  taken  to  be  an  admission  by  the  said  yohn  Doe 
that  he  has  assets  of  the  said  testator,  *  but  that  the  said  John  Doe 
shall  be  at  liberty  to  deny  before  the  said  arbitrator  that  at  the  date 
of  this  submission  he  had  any  assets  in  his  hands  lawfully  liable  to 
the  demands  of  the  said  Richard  Roe  (or  at  any  time  before  the  case 

1.  The  strict  and  technical  rule,  that  has  assets,   cannot    prevail  over  the 

a  submission  by  an  administrator  to  clear  intention  of  the  parties  as  found 

arbitration  is  not  only  a  reference  of  upon    the    face  of  their  submission. 

the  matter  in  dispute  but  also  an  ad-  McKeen    f.   Oliphant,    18  N.    J.   L. 

mission  by  the  administrator  that  he  442. 
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is  closed^  that  he  has,,  at  the  time  of  such  denial^  assets  in  his  hands 
lawfully  liable  to  the  demands  of  the  said  Richard  Roe) ;  and  if  the 
said  yohn  Doe  shall  make  such  denial  as  aforesaid,  that  the  said  ar- 
bitrator, if  requested  by  the  said  Richard  Roe,,  shall  inquire  whether 
at  the  date  of  this  submission  the  said  yohn  Doe  had  (or  whether  at 
the  time  of  such  inquiry  the  said  yohn  Doe  has)  assets  of  the  said 
testator,  lawfully  liable  to  pay  the  whole  or  any  part  of  the  sums 
claimed  by  the  said  Richard  Roe. 

(2)  Refkrenck  . BY  Executor  as  to  Liability,  but  Not  as  to 

Assets. 

Form  No.  2x05. 

(  Commencing  as  in  Form  No,  2104,  and  continuing  down  to  *) 
and  that  the  said  arbitrator  shall  not  consider  or  inquire  whether 
the  said  yohn  Doe  had,  or  has,  any  assets  of  the  said  testator,  nor 
shall  his  award  conclude  or  be  construed  to  conclude  any  questions 
as  to  assets,  but  shall  leave  the  same  entirely  open.  And  it  is  fur- 
ther agreed  that  if  the  said  arbitrator  shall  find  any  balance  of 
money  due  to  the  said  yohn  Doe  as  such  executor  he  shall  direct 
the  said  Richard  Roe  to  pay  the  same  to  the  said  yohn  Doe,,  but  if 
he  shall  find  a  balance  in  favor  of  the  said  Richard  Roe  he  shall 
add  a  direction  that  the  said  yohn  Doe  shall  pay  the  same  to  the 
said  Richard  Roe  out  of  the  assets,  if  any,  which  may  be  in  his 
hands,  or  which  may  hereafter  come  to  them,  and  that  it  shall  not 
be  lawful  for  the  said  arbitrator  to  direct  the  said  yohn  Doe  to  pay 
in  any  other  manner. 

(8)  Direction  to  Arbitrator  Finding  Assets. 

Form  No.  2x06. 

And  if  the  said  arbitrator  shall  on  the  balance  find  any  money  to 
be  due  to  the  said  Richard  Roe  he  shall,  if  he  shall  find  that  the 
said  yohn  Doe  had,  at  the  time  to  which  the  said  inquiry  referred, 
assets  liable  to  the  demands  of  the  said  Richard  Roe,,  direct  the  said 
yohn  Doe  to  pay  to  the  said  Richard  Roe  the  balance,  or  so  much 
thereof  as  the  assets  so  found  to  be  liable  shall  be  sufficient  to  satisfy. 

(4)  Direction  to  Arbitrator  Finding  No  Assets. 

Form  No.  2x07. 

And  if  the  said  arbitrator  shall  find  that  the  said  yohn  Doe  had 
no  such  assets,  or  not  enough  of  such  assets  to  pay  the  whole  amount 
so  found  due  to  the  said  Richard  Roe,,  he  shall  be  at  liberty  to  award 
that  the  said  yohn  Doe  shall  pay  to  the  said  Richard  Roc  the  said 
amount  (or  as  much  thereof  as  the  assets  in  hand  do  not  avail  to 
satisfy  as  aforesaid)  out  of  any  assets  which  may  have  come  into 
the  hands  of  the  said  yohn  Doe  since  the  time  to  which  the  said  in- 
quiry respecting  the  assets  refers,  or  which  may  hereafter  come  into 
them. 
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(6)  Submission  to  bk  Made  a  Rulb  of  Court. ^ 

Form  No.  2108. 

And  it  is  further  agreed  that  the  submission  may  be  made  a  rule 
of  the  Morgan  Circuit  Court  at  the  instance  of  either  the  said  yohn 
Doe  or  Richard  RoCy  his  executors,  or  administrators,  without  any 
notice  to  the  other  of  them. 

(6)  Provision  for  Filing  Award  in  Court,  in  New 

Hampshire. 

Form  No.  2x09. 

(Pub.  Stat.  N.  H.,  c.  247,  ^  2.) 

And  the  parties  agree  that  the  award  of  said  referees  or  the  major 
part  of  them,  in  writing,  may  be  filed,  with  a  motion  for  judgment 
thereon,  in  the  supreme  court  for  the  county  of  Stafford ^  and,  upon 
notice  thereof  to  the  adverse  party,  the  said  court  may  render  final 
judgment  thereon. ^ 

(7)  Court  to  Enter  Judgment  on  the  Award. 

Form  No.  21x0. 

And  it  is  further  agreed  that  the  Circuit  Court  of  the  state  of 
/nva,  in  and  for  Clarke  county,  shall  be  authorized  and  empowered 
to  render  judgment  upon  the  award  or  finding  of  the  arbitrators, 
and  for  costs  and  all  expenses  of  arbitration,  etc.,  as  fully  and  com- 
pletely and  with  the  same  force  and  effect  as  if  upon  the  verdict  of 
a  jury.l 

Form  No.  2 1  x  x . 

And  we  do  further  agree  that  a  judgment  of  any  court  of  record 
competent  to  have  jurisdiction  of  the  subject-matter  of  said  contro- 
versy may  be  rendered  upon  the  award  made  pursuant  to  the 
submission,  in  pursuance  of  the  statute  in  such  case  made  and 
provided.  1 

(8)  Power  to  Court  to  Refer  Back. 

Form  No.  21x2. 
And  it  is  further  agreed  that  in  the  event  of  any  application  to 

1.  This  provision  is  important,  for  in  District  of  the  state  of  California,  in 

several  states  it  is  necessary  to  render  and  for  the  County  of  Siskiyou,  may 

the  submission  a  statutory  submission,  be  rendered  upon  the  award  to  be  made 

The  California  Code  requires  such  a  pursuant  to  this  submission." 

stipulation  in  the  submission  for  en-  2.  In  Campbell  v,  Upton,  113  Mass. 

tering    the    submission    as  a  rule  of  68,  a  submission  to  arbitration  under 

court.     It   was    accordingly    held    in  Gen.  Stat.,  c.  147,  ^  2,  provided  that  the 

Fairchild  v,  Doten,  42  Cal.   126,  th^  award   being   made   to   the    Superior 

the  following   provision   in   the   sub-  Court  ** the  judgment  shall  be  final" 

mission  was  not  a  compliance  with  the  instead  of  pursuing  the  statutory  form 

provision  in  the  code:**  and  it  is  hereby  of  "the  judgment  thereon    shall    be 

further  mutually  agreed  between  the  final."    It  was  held  that  the  omission  of 

parties  hereto,  that  judgment  in  the  the  word  "thereon"  did  not  invalidate 

District  Court  of  the  Ninth  Judicial  the  submission. 
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the  said  court  upon  the  subject  of  this  order  to  the  reference  or  the 
award  the  court  may,  if  it  think  fit,  refer  back  to  the  said  arbitrator 
(or  to  any  other  person  whom  the  court  shall  appoint)  the  whole,  or 
any  part,  of  the  matter  of  this  order,  upon  such  terms  as  the  said 
court  shall  think  proper. 

Form  No.  21x3. 

And  it  is  further  agreed  that  in  the  event  of  either  of  the  parties, 
their  executors,  or  administrators,  being  dissatisfied  with  the  award, 
or  disputing  its  validity  and  moving  the  court  to  set  the  same,  or 
any  part  thereof,  aside,  or  on  any  motion  being  made  respecting  the 
said  award,  the  said  court,  whether  the  award  be  insufficient  in  law 
or  not,  shall  have  power,  if  it  shall  think  fit,  to  remit  the  award,  or 
the  matters  hereby  referred,  or  any  of  them,  from  time  to  time,  to 
the  reconsideration  and  determination  of  the  said  arbitrator. 

(9)  Provision  for  Reserving  Law. 

Form  No.  21x4. 

And  it  18  further  agreed  that  all  matters  of  law  arising  thereupon 
shall  be  reserved  for  the  decision  of  the  said  court,  and  that  the 
report  of  the  said  arbitrators  setting  forth  the  facts  found  by  them 
shall  have  the  same  effect  as  a  special  verdict. 

(10)  Parties  to  Pay  Arbitrator's  Charges. 

Form  No.  2XX5. 

And  the  said  parties  jointly  and  severally  agree  to  and  with  the 
said  arbitrator,  in  consideration  of  his  taking  upon  himself  the  burden 
of  the  reference,  to  pay  to  the  said  arbitrator  his  reasonable  charges  1 
for  the  arbitration  and  award. 

(11)  Parties  to  Forward,  Not  Prevent,  Award. 

Form  No.  21x6. 

And  that  the  parties  respectively  shall  do  all  other  acts  necessary  to 
enable  the  arbitrator  to  make  a  just  award,  and  that  neither  of  them 
shall  wilfully  and  wrongly  do  or  cause  to  be  done  any  act  to  delay 
or  prevent  the  arbitrator  from  making  his  award. 

(12)  Parties  to  Abide  by  the  Award. 

Form  No.  21x7. 

And  it  is  further  agreed  that  the  said  parties,  their  executors  and 
administrators,  shall  on  their  respective  parts  in  all  things  stand  to, 
obey,  abide  by,  perform,  fulfil,  and  keep  the  award  so  to  be  made 
and  published  as  aforesaid. 

1.  In  many  states  these  charges  are  regulated  bj  statute. 
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(18)  Penalty  for  Breach  of  Agreement. 

Form  No.  aix8. 

And  for  the  due  execution  and  observance  of  the  agreement 
hereinbefore  contained  on  the  part  of  the  said  John  Doe^  the  said 
yohn  Doe  doth  hereby  bind  himself,  his  heirs,  executors,  and  ad- 
ministrators in  the  sum  ol  jive  hundred  dollars  (add  a  similar  agree" 
ment  for  the  other  party). 

k.  The  Goneliision. 

(1)  Of  a  Submission  by  Simple  Agreement. 

Form  No.  ax  zg. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands 
the  day  and  year  first  above  written.  John  Doe. 

Richard  Roe. 
Witness,  John  Jones. 

(2)  Of  a  Submission  by  Bond. 

Form  No.  aiao. 

Now  the  condition  of  this  obligation  is  such  that  if  the  above 

bounden  Richard  Roe^  his  heirs,  executors,  and  administrators,  do 

and  shall  on  his  and  their  part  and  behalf  in  all  things  well  and 

truly  stand  to,  obey,  abide  by,  and  observe,  perform,  fulfil,  and  keep 

the  award,  order,  arbitrament,  iinal  end,  and  determination  of  the 

said   arbitrators   respecting   the   matters   referred   (here   state   the 

formal  requisites  of  award  in  the  words  to  be  found  in  the  proper 

formy  supra)  y  then  this  obligation  to  be  void,  otherwise  to  remain 

in  full  force. 

Sicfned,  sealed,  and  delivered  in  )  ry  l     j  d         /  v 

r,       '  r  cy  i     cy  \  Rtchord  Roe.     (seal) 

the  presence  of  John  Jones.    \  ^  ' 

(8)  Of  a  Submission  by  Deed. 
Form  No.  a  x  a  i . 

Now  this  indenture  witnesses  that  they,  the  said  John  Doe  and 
Richard  Roe^  do,  and  each  of  them  doth,  each  for  himself,  and  for 
his  several  and  respective  heirs,  executors,  *  and  administrators, 
covenant  and  agree  with  and  for  his  heirs,  executors,  and  adminis- 
trators, respectively,  to  stand  to,  abide  by,  observe,  and  perform  the 
award  and  determination  of  the  said  arbitrators  of  and  concerning 
the  premises  aforesaid,  i 

In  witness  whereof  the  said  parties  hereto  set  their  hands  and  seals 

1.  The  conditions  of  the  submission    either  at  this  point  or  else  made  to 
as    to    the    formal    requisites  of  the    precede  this  entire  clause, 
award,  costs,  etc.,    may  be   inserted 
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\ki^  first  day  of  yune^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety -six,  John  Doe.  (seal) 

Richard  Roe.     (seal) 
Signed,  sealed,  and  delivered  in  the  presence  of : 

John  Jones. 

John  Smith. 

(4)  Justice's  Certificate  of  Acknowledgment  of  Execution.* 

Form  No.  aiaat 
State  of  lowa^      ) 
County  oi  Linn.\      ' 

On  t\i\^  first  day  of  July^  in  the  year  i8P^,  before  me  personally 
appeared  John  Doe  and  Richard  Roe^  known  to  me  (or  proved  to 
me  on  the  oath  of  John  Jones)  to  be  the  persons  who  are  described 
in  and  who  executed  the  within  instrument,  and  acknowledged  to 
me  that  they  executed  the  same. 

Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  2123. 
(Precedent  in  Callahan  v.  McAlexander,  i  Ala.  367.) 

State  of  Alabama.,  ) 
Morgan  County.     \     " 

This  day  the  above  named  Edmond  T.  Mc Alexander ^  and  William 
Callahan^  agent  of  Patrick  O^ Neal^  appeared  personally  before  me, 
and  acknowledged  the  above  instrument  to  be  their  free  act. 

Given  under  my  hand,  this  30th  January^  iS39. 

William  Morrow,  Justice  of  the  Peace. 

8.  The  Complete  Form, 
a.  Of  Submission  by  Simple  Agreement.  2 

Form  No.  2124. 

Memorandum  of  an  agreement  mad^  this  first  day  of  May,  A.D. 
iS96,  between  John  Doe,  of  Carrollton,  in  the  county  of  Greene, 
and  Richard  Roe,  of  Marseilles,  in  the  county  of  La  Salle. 

1.  In  some  states  the  parties  to  a  In  California. — Blair  f.  Wallace,  21 

submission  are  required  by  statute  to  Cal.  319;  Jacob  v.  Ketcham,  37  Cal. 

acknowledge    its    execution   before  a  199;   Fulmore  x\  McGeorge,  91  Cal. 

justice  of  the  peace.     In  such  cases  the  614;   Talmadge  v.  Arrowhead  Reser- 

form  given  in  the  text  would  be  in-  voir  Co.,  loi  Cal.  368. 

dorsed    on    the    instrument    of    sub-  In    Connecticut. — Gaylord   v.   Gaj- 

mission.  lord,   4  Day   (Conn.)  422;  Brown  v. 

3.  Preoedents  of  Snbmisilon  by  Simple  Green,  7  Conn.  536;  Ranney  v.  Ed- 
i^sreement — In  Alabama. — Callahan  7;.  wards,  17  Conn.  310;  Bennett  v. 
McAlexander,  i  Ala.  366;  Hubbert  v.  Bennett,  25  Conn.  67;  Wallers.  Shan- 
Collier,  6  Ala.  269;  Tones  v.  Blalock,  non,  44  Conn.  481. 
31  Ala.  181;  Tuskaloosa  Bridge  Co.  In  the  District  of  Columbia. — Sang- 
V.  Jemison,  33  Ala.  476;  King  v.  Jemi-  ster  v.  Quantrill,  "i  D.  C.  18;  Swann 
son,  33  Ala.  500;  Yeatmant;.  Mattison,  v.  Alexandria  Canal  Co.,  i  D.  C. 
59  Ala.  383.  163. 
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Whereas  disputes  and  differences  have  arisen,  and  are  still  sub- 
sisting, between  the  above  mentioned  parties,  it  is  hereby  agreed 
by  and  between  them  to  refer  all  disputes  and  matters  in  difference 
whatsoever  between  them  to  the  award,  order,  and  final  deter- 
mination of  yeremiah  Mason^  Esq.,  of  Carrollton^  attorney  at  law, 
so  as  the  above  mentioned  arbitrator  make  and  publish  his  award 
in  writing,  and  signed  by  him,  of  and  concerning  the  matters 
referred,  ready  to  be  delivered  to  the  parties  or  to  either  of  them ; 
or  if  they  or  either  of  them  shall  be  dead  befor^  the  making  of  the 
award,  to  their  respective  personal  representatives  who  shall  require 
the  same,  on  or  before  the  first  day  of  June  next,  or  on  or  before 
any  other  day  to  which  the  arbitrator  shall  by  any  writing  signed 
by  him,  indorsed  on  this  submission,  from  time  to  time  enlarge  the 
time  for  making  his  aw^ard.  And  it  is  further  agreed  that  the  arbi- 
trator, if  he  shall  think  it  necessary,  shall  be  at  liberty,  and  is 
hereby  authorized  to  appoint  an  accountant  to  assist  him,  at  the 
expense  of  the  said  parties,  who  shall  be  liable  to  such  accountant 
for  his  reasonable  remuneration;  and  that  as  between  the  said  par- 
ties the  expense  of  such  accountant  shall  be  borne  and  paid  in  equal 
moieties  by  the  said  parties. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands 
the  day  and  year  first  above  written.  yohn  Doe, 

Witness,  yohn  Jones,  Richard  Roe, 

In   Georgia.  —  Merchants*  Bank  v.  Frye,  43  Me.  579;  Hersey  v.  Packard, 

Taylor,     31    Ga.    335;    Wellborn    v.  56  Me.  397;  Bradbury  v.  Cony,  59  Me. 

Rogers,  24  Ga.  564;  Walker  v.  Walker,  495;   Sanborn  v.   Paul,   60  Me.  326; 

38  Ga.  140;  Wade  v.  Powell,  31  Ga.  4;  Hearne  v.  Brown,  67  Me.  157;  Call  v. 

Crane  V.  Barry,  47  Ga.  476;  Cherry  v.  Hagar,    69    Me.    521;    Littlefield    v. 

Smith,  51  Ga.  558.  Smith,  74  Me.  387 ;  Counce  v.  Studley, 

In  Illinois, — Duncan  v,  Fletcher,  i  81  Me.  431. 
111.  323;  McDonald  v.  Bacon,  4  111.  In  Maryland. — Maryland,  etc.,  R. 
429;  McDonald  v.  Arnout.  14  111.  58;  Co.  v.  Porter,  19  Md.  459. 
Low  V.  Nolte,  15  111.  369;  Farr  v.  In  Massachusetts. — Woods  v.  Rice, 
Johnson,  25  111.  522;  Hubbard  v.  Fir-  4  Met.  (Mass.)  482;  Houston  t;.  Pollard, 
man,  29  III.  91 ;  Cook  v.  Schroeder,  55  9  Met.  (Mass.)  164;  Carpenter  v,  Ed- 
Ill.  532;  Hubbard  v,  Hubbard,  61  111.  wards,  10  Met.  (Mass.)  200;  Penniman 
229;  Darst  V.  Collier,  86  111.  99;  Alex-  v.  Rodman,  13  Met.  (Mass.)  382 ;  Page 
ander  v.  Cunningham,  iii  111.  514.  v.   Ranstead,    10  Allen  (Mass.)    296; 

In  Indiana. — Carson  v.  Earlywine,  Haven  v.  Winnisimmet  Co.,  11  Allen 

14  Ind.  256;^Hendrick  v.  Judy,  23  Ind.  (Mass.)  378;  Campbell  v.  Upton,   113 

549;    Rice  T'.  Loomis,   28   Ind.   400;  Mass.  68;    Rollins  v.  Townsend,   118 

Healy  v.  Isaacs,  73  Ind.  230;  Bird  v.  Mass.  224. 

Routh,  88  Ind.  48.  In  Michigan. — Detroit  v.  Jackson,  i 

In  Iowa. — Sullivan  v.  Frink,  3  Iowa  Dougl.  (Mich.)  107. 

66:    Zook    V.   Spray,    38    Iowa    274;  In  Missouri, — Cochran  f.  Bartle,  91 

Richards  r.  Holt,  61  Iowa  530;  Foust  Mo.  642;  State  v.  Lesueur,  103  Mc 

V.  Hastings,  66  Iowa  523 ;  Thornton  v.  256. 

McCormick,  75  Iowa  286.  In   Nebraska. — Murry   r.    Mills,    i 

In  Kansas, — Weir  v.  West,  27  Kan.  Neb.  456. 

651.  In   New  Hampshire.  —  Varney   r, 

'  In  Maine. — Smith  f.  Thorndike,  8  Brewster,    14  N.    H.    50;   Goodall  t*. 

Me.  119;  Norton  f.  Savage,  10  Me.  455;  Cooley,  29  N.  H.  49;  Prescott  v.  Fel- 

Chesley  v,  Welch,  21  Me.  50;  Chap-  lows,  41  N.  H.  9;  Weare  v.  Putriam,  56 

man  r.  Seccomb,  36  Me.  102;   Hanson  N.  H.  50. 

V.  Webber,  40  Me.  194;  Redington  v.  In  New  Jersey. — Knaus  v,  Jenkins, 
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b.  Of  Submission  by  Bond,  i 
Form  No.  2125. 

Know  all  men  by  these  presents  that  I,  yohn  Doe^  of  Carroll- 
ton^  in  the  county  of  Greene^  am  held  and  firmly  bound  to  Richard 
Roe^  of  Marseilles^  in  the  county  of  La  Salle ^  in  the  sum  of  $5,000, 
lawful  money  of  the  United  States,  to  be  paid  to  the  said  Richard 
RoCy  or  his  certain  attorney,  executors,  administrators,  or  assigns ; 

40  N.  J.  L.  289;  Williams  v.  Winans,  21  III.  541;  Kanouse   v,  Kanouse,   36 

22  N.  J.  Eq.  574.  111.  440. 

In  New  Tork. — Locke  v,  Filley,  14  In  Indiana. — Buxton  v.  Howard,  38 

Hun  (N.  Y.)  140;  Merritt  r.  Thomp-  Ind.  no. 

son,  27  N.  Y.  225;  Cobb  r.  Dolphin  In  Kentucky, — Shackelford  v.  Pur- 

Mfg.  Co.,  108  N.  Y.  463  ket,  2  A.  K.  Marsh  (Ky.)  435. 

In  North  Carolina. — Long  v,  Fite-  In    Maine. — Clement  v.  Durgin,  i 

gerald,  97  N.  Car.  40 ;  Smith  r.  Kron,  Me.  300 ;  Gordon  xk  Tucker,  6  Me.  2^7 ; 

109  N.  Car.  103.  Bixby  v.  Whitney,  11  Me.  62;  Tyler 

In  Ohio. — Hunt  v.  Guilford,  4  Ohio  v.  Dyer,  13  Me.  41  \  Brown  v.  Leavitt, 

311;  Springfield  v.  Walker,  42  Ohio  26  Me.  251;   Sawyer  v.  Freeman,  35 

St.  543.  Me.  542. 

In  Oregon. — Garrow  v.  Nicolai,  24  In     Massachusetts.  —  Cutter     v, 

Oregon  79.  Whittemore,   10  i^ass.  442;  Caldwell 

In  Pennsylvania.  —  Bayard  v.  Gil-  v.  Dickinson,    13   Gray   (Mass.)   366; 

lasspv,    I    Miles    (Pa.)   256;   Otis  v.  Rundell  v.  La  Fleur,  6  Allen  (Mass.) 

Northrop,  2  Miles  (Pa.)  350;  Gratz  v.  480. 

Philips,  I  P.  &  W.  (Pa.)  333;  Baving-  In  Michigan.  —  Clement  v.  Corn- 
ton  r.  Clark,  2  P.  &  W.  (Pa.)  118;  stock,  2  Mich.  360. 
Wightman  v.  Pettis,  29  Pa.  St.  283;  In  New  Hampshire.  —  Eaines  v. 
McCracken  v.  Clarke,  31  Pa.  St.  Carlisle,  4  N.  H.  201 ;  Carey  r.  Wilcox, 
498;  Quay  T'.  Westcott,  60  Pa.  St.  164;  6  N.  H.  177 ;  Aldrich  v.  Jessiman,  8  N. 
Boschert  f.  Brown,  72  Pa.  St.  373;  H.  516;  Richardson  t^  Huggins,  23  N. 
Paist  V.  Caldwell,  75  Pa.  St.  163;  Sar-  H.  106;  Tracy  v.  Herrick,  25  N.  H. 
geant  r.  Clark,  108  Pa.  St.  588;  James  386;  Qiiimby  t*.  Melvin,  28  N.H.  250; 
f.  Sterrett,  137  Pa.  St.  235;  State  Re-  Furber  v.  Chamberlain,  29  N.  H.  412; 
porter's  Case,  150  Pa.  St.  551;  Mc-  Straw  r.  Truesdale,  59  N.  IT.  T09. 
Kenna  v.  Lyle,  155  Pa  St.  600;  In  Nrzv  2'ork. — Matter  of  Williams, 
Woelfel  V.  Hammer,  159  Pa.  St.  448.  4  Den.  (N.  Y.)  195;  Owen  v.  Botrumr 

In   South    Carolina.  —  McCrady  v.  23  Barb.  (N.  Y.)  190. 

Jones,  36  S.  Car.  145.  In    North    Carolina.  —  Walker  v. 

In    Texas. — Forshey  v.   Galveston,  Walker,  Winst.  (N.  Car.)  259;  Brown 

etc.,  R.  Co.,  16  Tex.  518;  Dockery  v.  v.    Brown,   4    Jones    (N.   Car.)    124; 

Randolph,  (Tex.  Civ.  App.    1895)  3^  Noble  v.  Wiggins,  7  Jones  (N.   Car.) 

S.  W.  Rep.  271.  536;  Mac  Key  v.  Neill,   8  Jones  (N. 

In    Vermont. — Bachelder    t^     Han-  Car. )  214;  Osborne  r.  Calvert,  83  N. 

.son,    2  Aik.    (Vt.)    323;    Preston   v.  Car.  366;  Bryan  r.  JeflPreys,  104  N.  Car. 

Whitcomb,  ^i  Vt.  47;   Dajr  v.  Essex  243. 

County  Bank,  13  Vt.  97;  Giddings  v.  In    Tennessee.  —  Cooley   v.    Dill,    i 

Hadaway,   28  Vt.    342;     Hartland  v.  Swan  (Tenn.)  314;    McDaniel  v.  Bell, 

Henry,  44  Vt.  593 ;  Bowman  v.  Downer,  3  Hayw.  (Tenn.)  260. 

28  Vt.  533.  In  Vermont. — Aspinwall  I'.Tousey, 

In     West    Virginia.  —  Despard    v.  2  Tyler  (Vt.)  335;  Patrick  v.  Adam's, 

Pleasants  County,  23  W.  Va.  320.  29  Vt.  377. 

In  the  United  States   Courts — Car-  In  Virginia. — Richards  f.  Brocken- 

nochan  v.  Christie,  11  Wheat.  (U.  S.)  brough,  i  Rand.  (Va. )  449. 

449;  U.  S.  V.  Farragut,  22  Wall  (U.  In     Wisconsin. — Pettibone   f.    Per- 

S.)  413:  Hamilton  v.  Home  Ins.  Co.,  kins,  6  Wis.  624. 

137  U.  S.  377.  In    the     United    States    Courts.  — 

1.  Precedent!  of  SntailBeion  by  Bond  Karthaus  v,  Ferrer,   i   Pet.    (U.  S.) 

— In  Illinois. — Williams  v.  Warren,  222. 
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for  which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  and  administrators,  firmly  by  these  presents,  sealed 
with  my  seal.  Dated  the  tenth  day  of  May^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six. 

Whereas  certain  differences  and  disputes  have  arisen  and  are  still 
pending  betw^een  the  said  parties  as  to  whether  the  said  yohn  Doe 
is  indebted  to  the  said  Richard  Roe  in  any  and  what  sum  of  money, 
and  as  to  the  price  the  said  Richard  Roe  ought  to  pay  for  the  stock 
in  trade  taken  by  him  off  the  hands  of  the  said  John  Doe^  it  is 
agreed  by  and  between  them  that  the  same  shall  be  referred  to  the 
award,  order,  arbitrament,  final  end,  and  determination  of  Samuel 
Shorty  of  Carrollton^  and  William  West,  of  Marseilles,  and  of  such 
third  arbitrator  as  the  said  Samuel  Short  and  William  West  shall, 
by  writing  under  their  hands,  to  be  indorsed  on  these  presents, 
before  they  proceed  in  this  arbitration,  nominate  and  appoint  to 
act  with  them.  Now  the  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  yohn  Doe,  his  heirs,  executors,  and  adminis- 
trators, do  and  shall  on  his  and  their  part  and  behalf  in  all  things 
well  and  truly  stand  to,  obey,  abide  by,  observe,  perform,  fulfil, 
and  keep  the  award,  order,  arbitrament,  final  end,  and  determina- 
tion of  the  said  arbitrators  respecting  the  matters  referred,  so  as 
the  said  arbitrators  make  and  publish  their  award  in  writing  of  and 
concerning  the  same,  ready  to  be  delivered  to  the  parties,  or  if  they 
or  either  of  them  shall  be  dead  before  the  making  of  the  award, 
to  their  respective  personal  representatives  who  shall  require  the 
same,  on  or  before  the  tenth  day  of  yunc.  or  on  or  before  any  other 
day  not  later  than  the  tenth  day  of  July  to  which  the  said  arbitra- 
tors shall  by  any  writing  signed  by  them,  indorsed  on  these  presents, 
enlarge  the  time  for  making  their  said  award,  then  this  obli<jation 
to  be  void,  otherwise  to  remain  in  full  force. 
Signed,  sealed,  and  delivered  in  ^  yohn  Doe.     (scai.) 

the  presence  of  yohn  yones.     \ 

e.  Of  Submission  by  Deed.  ^ 

Form  No.  2xa6. 

This  indenture  made  between  yohn  Doe,  of  Carrollton,  in  the 
county  of  Greene,  of  the  first  part,  and  Richard  Roe,  of  Marseilles, 
in  the  county  of  JLa  Salle,  of  the  second  part.  Whereas  yohn  Doe 
and  Richard  Roe  have  carried  on  the  business  of  clothiers  in  part- 
nership, and  the  accounts  between  them  have  become  involved,  and 
differences  have  arisen  among  them  relating  thereto,  it  is  herf^by 
agreed  that  the  copartnership  accounts  and  all  matters  in  difTcn^nce 

1.  PreewleiiU  of  SubmisBloii  by  Dead  In  California. — Muldrow  v.  Xorris, 

— In  Alabama. — Mackay  v.  Dodge,  5  12  Cal.  331 ;    Carsley   t-.  Lindsay,    14 

Ala.  38?;   McCargo   v.  Criitcher,    23  Cal.  390;  Fairchild  v.  Doten,  42  Cal. 

Ala.  575 ;  Crook  t*.  Chambers,  40  Ala.  125. 

239;  Horton  r.  Pool,  40  Ala.  630.  In  Connecticut. — Gates  v.  Treat,  25 

In  Arkansas, — Walworth  v.  Miles,  Conn.    73;  Bushnell  v.  Ore   Bed,    31 

23  Ark.  672.  Conn.    151 ;    Averill   v.  Buckingham, 

57  Volume  II. 


2126.  ARBITRA  TION  AND  A  WARD,  2126. 

between  the  parties  shall  be  referred  to  the  award,  order,  final  end, 
and  determination  of  Samuel  Shorty  of  Carrollton,  and  William 
West,  of  Marseilles,  and  in  case  the  said  arbitrators  shall  not  agree 
in  the  determining  any  matter  or  thing,  or  matters  or  things,  hereby 
referred  to  them,  the  matter  or  thing,  or  matters  or  things,  on 
which  they  shall  not  agree,  shall  from  time  to  time  be  referred  to 
and  determined  by  such  person  as  they,  the  said  arbitrators,  shall 
appoint  in  writing.  Now  this  indenture  witnesses  that  they,  the 
said  yohn  Doe  and  Richard  Roe,  do,  and  each  of  them  doth,  each 
for  himself  severally  and  respectively,  and  for  his  several  and  re- 
spective heirs,  executors,  and  administrators,  covenant  and  agree 
with  each  other,  his  heirs,  executors,  and  administrators  respectively, 
to  stand  to,  abide  by,  observe,  and  perform  the  award  and  deter- 
mination of  the  said  Samuel  Short  and  William  West,  or  of  the 
umpire  appointed  by  the  said  arbitrators  in  writing,  of  and  concern- 
ing the  premises  aforesaid,  so  as  the  said  arbitrators  or  umpire 
make  and  publish  their  award  (or  umpirage)  in  writing;  under  their 
hands  (or  under  their  hands  and  seals),  of  and  concerning  the 
matters  referred,  ready  to  be  delivered  to  the  parties  or  any  of  them 
on  or  before  the  Jirst  day  of  ^une  next,  or  on  or  before  any  other 
day  not  later  than  the  ^rst  day  of  yf*ly  to  which  the  arbitrators 
shall  by  any  writing  signed  by  them  indorsed  on  this  submission 
from  time  to  time  enlarge  the  time  for  making  their  award.  And 
it  is  further  agreed  that  this  submission  may  be  made  a  rule  of  the 
Circuit  Court  of  Greene  county,  at  the  instance  of  either  the  said 

36  Conn.  360;  In  re  Curtis-Castle  Ar-  In  New  Jersey, — Imlaj  v,  Wikoff, 

bitration,  64  Conn.  502.  4  N.  J.  L.  149. 

In  Georgia, — Richardson  v.  Harts-  In  * Ne-w  Tork. — Halstead  x\  Sea- 
field,  27  Ga.  529;  Stephens  v.  Hopper,  man,  82  N.  Y.  28;  Maddock  v.  Steel, 
31  Ga.  589;  South  Carolina  R.  Co.  v.  81  Hun  (N.  Y.)  509,  31  N.  Y.  Supp. 
Moore,  28  Ga.  405;  Tison  v.  Sellars,  221 ;  Allen  v.  Galpin,  9  Barb.  (N.  Y.) 
40  Ga.  710;   Overby  v.  Thrasher,  47  247. 

Ga.  II ;  Mulligan  f.  Perry,  64  Ga.  568;  In  North  Carolina. — Henderson  t/. 

Hardin  v,  Almand,  64  Ga.  583.  Cansler,  65  N.  Car.   542 ;    Knight   v. 

In  Illinois. — Whetstone  v,  Thomas,  Holden,    104    N.     Car.     107 ;    Patton 

35  111.  361.  V.  Garrett,  116  N.  Car.  848. 

In   Indiana. — Saunders  v.  Heaton,  In   Ohio. — Rice  v,  Hassenpfiug,  45 

12  Ind.  21.  Ohio  St.  381. 

In  Iowa.  —  McKinney   v.    Western  In  Pennsylvania. — Erie  v.  Tracy,  2 

Stage  Co.,  4  Iowa  421.  Grant's  Cas.  (Pa.)  20;  Wynn  v.  Bellas, 

In  Kentucky. — Cardwell  v.  Strother,  34  Pa.  St.  160;  Wall  v.  Fife,  37  Pa.  St. 

Litt.  Sel.  Cas.  (Ky.)  430.  395 ;   Jones   v.  Pennsylvania  R.   Co., 

In  Maine. — Day  v.  Hooper,  51  Me.  143  Pa.  St.  375. 

178;  Duren  v.  Getchell,  55  Me.  243.  In  Rhode  Island. — Sprague  r.  Hull, 

In     Massachusetts.  —  Eastman     v.  6  R.  I.  27;  Wood  v.  Helnie,  14  R.  I. 

Wright,  6  Pick.  (Mass.)  316;  Mickles  326. 

V.  Thayer,  14  Allen  (Mass.)  115.  In  South   Carolina. — Betsill  v.  Bet- 

In  Mississippi, — Santacruz  r.  Santa-  sill,  30  S.  Car.  509. 

cruz,  44  Miss.  718.  In  Tennessee. — Gooch  v.  McKnight, 

In  Missouri, — ^Scudderr.  Johnson,  5  10  Humph.  (Tenn.)  230. 

Mo.  552 ;  Frissell  v.  Fickes,  27  Mo.  557.  In  Virginia. — Pollock  v.  Sutherlin, 

In   New  Hampshire.  —  Atwood  v.  25  Gratt.  ( Va.)  82;  White  r.  Gouldin, 

York,  4  N.  H.  51 ;  Steere  v.  Tenney,  27  Gratt.  ( Va.)  492. 

50  N.  H.  463;  Davis  v.  Dyer,  54  N.  H.  In     West     Virginia.  —  Rogers     v, 

146.  Corrothers,  26  W.  Va.  239. 
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yohn  Doe  or  Richard  Roe ^  his  executors  or  administrators,  without 
any  notice  to  the  other  of  them. 

In  witness  whereof  the  said  parties  hereto  set  their  hands  and 
seals,  the  first  day  of  May^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six.  yohn  Doe.       (seal) 

Richard  Roe.  (seal) 
Signed,  sealed,  and  delivered  in  the  presence  of 

yohn  yones. 
yohn  Smith, 

4.  Compulsory  Reference  In  Pennsylvania. 

a.  Rule  to  Refer. 

Form  No.  2127. 
(Precedent  in  Cutler  v.  Richley,  151  Pa.  St.  195.) 

( Cutler  and Hinds ^  copart- 
ners under  the  fi  rm  of  C«//^r  <^ /T/w^jf^,         In  the    Common  Pleas 

against  >    oi  JSrie  county^ April 

Frederick  Richley^  trustee  of  Term,     \^8.     No. 

Sarah  Spires  et  aL  J      104-^^ 

And  now,  to  wit :  April  11^  1S88,  agreeably  to  the  acts  of  as- 
sembly in  such  case  made  and  provided  the  plaintiffs,  by  their 
attorney,  enter  a  rule  of  reference,  and  state  their  determination  to 
have  a  legal  arbitrator  chosen  on  the  27th  day  of  April,  1S88,  at 
nine  o'clock  A.^Vf.  of  that  day,  at  the  office  of  the  prothonotary  of 
said  court  for  the  trial  of  all  matters  in  variance  in  the  above  suit 
between  the  parties. 

[R.  L.    Whittelsey,  Attorney  for  Plaintiffs. 

I,  yohn  Hancock,  Prothonotary  of  the  Court  of  Common  Pleas 
within  and  for  the  county  of  Erie,  do  hereby  certify  that  the  above 
is  a  true  copy  of  a  rule  of  reference  entered  of  record  in  the  above 
named  court,  the  dav  and  date  above  named. 

In  witness  w^hereof  I  have  hereunto  set  my  hand  and  the  seal  of 
said  court  this  11th  day  of  April,  A.D.  \%88. 

(seal)  yohn  Hancock,  Prothonotary. ]i 

b.  Agreement  of  Counsel  upon  Legal  Arbitrator. 

Form  No.  2128. 

(Precedent  in  Cutler  v.  Richley,  151  Pa.  St.  195.) 

[(  Caption  as  in  Form  No.  2127.)]^ 

We  agree  upon  Gen.  D.  B.  McCreary,  Esq.,  as  legal  arbitrator 
in  above  case,  and  appoint  May  10,  1S88,  at  10  o'clock  A.M.  as 

1.  TTie  words  enclosed  in  [    ]  will        2.  The  words  to  be  supplied  within 
not  be  found  in  the  reported  case,  but    the  [     ]  will  not  be  found  in   the  re- 
ha-ve  been  added  to  render  the  form    ported  case. 
complete. 
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the  time  of  heiiring  at  the  office  of  the  arbitrator  in  the  city  of  EriCy 
Fa.     Notice  of  time  and  place  of  hearing  is  hereby  waived. 

[E.  Z.    Whittelscy,  Attorney  for  Plaintiffs. 

E,  A.   Walling^  Attorney  for  Defendant. ]l 

c.  Order  to  Arbitrators  on  Compulsory  Rule. 

Form  No.  a  129. 

(  Caption  as  in  Form  No.  2127,) 

And  now,  to  wit,  May  1,  iSSS,  agreeably  to  an  Act  of  Assembly 
entitled  **  An  Act  Relating  to  Reference  and  Arbitration,"  passed 
June  16,  1836,  and  in  pursuance  of  a  rule  entered  by  the  plaintiff  in 
the  above  entitled  action  in  the  office  of  the  prothonotary  in  said 
county,  all  matters  in  controversy  between  the  said  parties  in  the 
action  aforesaid  are  referred  to  the  arbitrament  and  award  of  Samuel 
Shorty  William  West^  and  yoscph  Hunt^  who  are  to  meet  at  the 
office  of  Samuel  Shorty  in  the  city  of  Eric^  in  said  county,  on  June 
7,  i8^<^,  at  nine  o'clock  in  the  forenoon^  and  there,  in  accordance 
with  the  aforesaid  act,  proceed  to  hear  and  determine  said  cause 
and  to  make  their  award  thereon,  and  transmit  the  same  to  the 
prothonotary. 

(sbal)  John  Hancock y  Prothonotary. 

5.  Statutory  Forms, 
a.  In  Kentucky. 

Form  No.  2130. 

(Barb.  &  Carr.  (Ky.)  Stat'.,  c.  6,  §  70.) 

We,  John  Doe  and  Richard  Roc^  having  a  controversy  respecting 
{here  insert  the  matter  in  controversy)  ^  for  the  purpose  of  settling 
the  same,  have  mutually  chosen  Samuel  Short  and  William  West 
arbitrators,  who  shall  choose  an  umpire  in  case  of  disagreement, 
w^hose  aw^ard  we  do  hereby  bind  ourselves  to  perform,  provided  it  is 
in  writing.  In  witness  whereof,  we  have  hereunto  set  our  hands 
^\% first  day  of  June,  A.D.  \9>96.  John  Doe. 

Richard  Roe. 
b.  In  Maine. 

Form  No.  2x31. 
(Rev.  Stat.  Me.  1883,  c.  108,  }  i.) 
Know  all  men  by  these  presents,  that  John  Doe^  of  Addison^  in 
the  county  of  Washington ^  and  Richard  Roe ^  of  Bethel,  in  the  county 
of  Oxford^  have  agreed  to  submit  the  demand  made  by  said  John 
Doe,  against  said  Richard  Roe^  which  is  hereunto  annexed  {and 
all  other  demands  betiveen  the  parties,  as  the  case  may  be),  to  the 
determination  of  Samuel  Short,  William  West,  and  Joseph  Hunt; 
and  judgment  rendered  on  their  report,  or  that  of  a  majority  of 
them,  made  to  the  supreme  judicial  (or  superior)  court  for  the  said 
county  of   Oxford,  within  one  year  from  this  day,  shall   be  final. 

1.  The  ^ipnatiires  of  counsel  do  not  appear  in  the  agreement  as  it  is  set  out 
in  the  reported  case. 
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And  if  either  party  neglects  to  appear  before  the  referees,  after 
proper  notice  given  to  him  of  the  time  and  place  appointed  for  hear- 
ing the  parties,  they  may  proceed  in  his  absence,      ^nhn  i)np 

Dated  t\A^  first  day  of  July,  A.D.  iSdC.  ^Richard  Roe. 

(Acknowledgment  as  in  Form  No.  £122,) 

c.  In  Massaehusetts- 

Form  No.  2132. 

(Pub.  Stat.  Mass.,  c.  1S8,  §  3.) 

Know  all  men  that  ^oAn  Doe,  of  Chelsea,  and  Richard  Roe,  of 
Roston^  hereby  agree  to  submit  the  demand,  a  statement  whereof  is 
hereto  annexed,  (and  all  other  demands  between  them,  as  the  case 
may  be, )  to  the  determination  of  Samuel  Short,  William  West,  and 
yoseph  Hunt,  tlvj  award  of  whom,  or  of  the  greater  part  of  whom, 
being  made  and  reported  within  one  year  from  this  day  to  the 
superior  court  for  the  county  of  Suffolk,  the  judgment  thereon 
shall  be  final ;  and  if  cither  of  the  parties  neglects  to  appear  before 
the  arbitrators,  after  due  notice  given  him  of  the  time  and  place 
ap[x>inted  for  hearing  the  parties,  the  arbitrators  may  proceed  in  his 
absence. 

Dated  XS\\%  first  day  of  yuly,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-six,  John  Doe, 

Richard  Roe. 
Suffolk,  ss.   July  i,  i8P^. 

Then  the  above  named  John  Doc  and  Richard  Roe  personally 
appeared  (or  the  above  named  John  Doe  personally,  and  said  Richard 
Roe  by  Joseph  Story,  his  attorney,  appeared,  as  the  case  may  be) 
and  acknowledged  the  above  instrument  by  them  signed  to  be  their 
free  act;  before  me,  Abraham  Kent,  Justice  of  the  Peace. 

d.  In  Minnesota. 

Form  No.  2x33. 

(Minn.  Stat.,  ^  6212.) 

Know  all  men,  that  John  Doc,  of  Red  Wing,  and  Richard  Roe, 
of  Zumbrota,  have  agreed  to  submit  the  demand  a  statement 
w^hereof  is  hereto  annexed,  (and  all  other  demands  between  them^ 
as  the  case  may  be)  to  the  determination  of  Samuel  Shorty  William 
West,  and  Joseph  Hunt^  the  award  of  whom  or  the  greater  part  of 
w^hom,  being  made  and  reported  within  six  months  from  tliis  day, 
to  the  district  court  for  the  county  of  Goodhue,  the  judgtnent 
thereon  shall  l>e  final ;  and  if  either  of  the  parties  shall  neglect  to 
appear  before  the  arbitrators,  after  due  notice  given  him  of  the 
time  and  place  appointed  for  hearing  the  parties,  the  arbitrators 
may  proceed  in  his  absence. 

Dated  \\i\%jirst  day  of  July,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-six.  y^j^^^  ^^,. 

(Acknowledgment  as  in  Form  No,  iiUf^.)  Richard  Roe, 
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e.  In  New  Mexico. 

Form  No.  2134. 
(Comp.  Laws  of  N.  Mex.,  §  2071.) 

We,  John  Doe  and  Richard  Roe^  having  a  suit  pending  in  {here 
name  the  court)  ^  on  a  demand  which  the  said  yohn  Doc  commenced 
against  Richard  Roe  (here  state  the  cause  of  demand),  taking  into 
consideration  the  doubtfulness  of  its  termination,  and  that  great 
costs  may  accrue,  with  delays  and  vexations ;  to  avoid  these,  we 
have  determined  to  compromise,  by  these  presents,  our  claims  and 
demands  in  Samuel  Short  and  William  West,  whom  we  appoint 
as  arbitrators  and  amicable  adjusters,  conferring  upon  them  as  full 
power  and  jurisdiction  as  they  may  require,  within  six  months,  to 
examine  into,  determine,  and  adjust  finally  our  said  suit,  in  view  of 
truth  and  good  faith,  taking  into  consideration,  not  only  the  princi- 
pal matter  submitted,  but  also  all  things  incidental  to  the  same, 
until  the  whole  cause  shall  be  completely  adjusted.  And  in  case 
the  said  arbitrators,  or  amicable  auditors,  shall  not  agree  in  their 
decision,  that  they  select  an  umpire,  who  shall  vote  in  favor  of  the 
opinion  that  he  may  think  most  just  and  right  for  the  said  arbitra- 
tors, to  which  decision  or  amicable  settlement  we  obligate  ourselves 
to  abide,  and  that  for  no  reason  whatever,  although  it  might  other- 
wise be  admissible,  shall  we  ask  for  reduction,  exception,  or  appeal, 
nor  make  other  claim  for  the  whole  or  any  part  thereof ;  therefore, 
by  these  presents  we  do  now  approve  in  all  its  parts,  renouncing 
the  aid  of  the  laws ;  and  we  desire,  and  it  is  our  will,  that  it  be 
executed  without  any  delay. 

In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals, 
in  the  precinct  of  JLas  Veg-as,  county  of  San  Miguel,  X}[i\%  first  day 
of  yuly,  of  the  year  one  thousand  eight  hundred  and  ninety-six. 

John  Doe,  ^skal^ 

Richard  Roe,     (seal) 
Made  and  executed  in  my  presence,       )  ^ 

Abraham  Kent,  Justice  of  the  Peace.  \ 

II.  PROCEEDINGS  DURING  THE  REFERENCE. 

1.  Rule  of  Reference,  Suit  Not  Pending. 

Form  No.  2135. 

In  the  Posey  Circuit  Court  of  the  State  of  Indiana. 
In  the  matter  of  the  arbitration 

between 
John  Doe  and  Richard  Roe,^ 

It  appears  this  10th  day  of  Afay,  A.D.  iS96,  to  the  satisfaction 

1.  This  agreement  should  be  signed        2.  For  the  formal  parts  of  an  order 
in   the   presence   of  some  competent  "  in  a  particular  jurisdiction,  consult  the 
magistrate,  who  shall  sign  the  same  as    title  Orders. 
made  and  executed   in  his   presence. 
Comp.  Laws  N.  Mex.,  ^  2072. 
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of  the  court, ^  that  John  Doe  and  Richard  Roe  have  mutually  agreed 
to  submit  to  the  final  arbitrament  of  Samuel  Shorty  William  West, 
and  Joseph  Hunt  all  matters  in  difference  between  them  (or  certain 
matters  in  difference  between  them^  setting  forth  the  same  briefly)^ 
and  have  further  agreed  that  the  award  of  the  said  arbitrators,  or 
any  two  of  them,  thereupon,  shall  be  made  the  judgment  of  this 
court ;  and  the  same  is  ordered  accordingly. 

John  Marshall y  Judge. 

2.  Rule  of  Reference,  Suit  Pending. 

Form  No.  2136. 
(Precedent  in  Crabtree  v.  Green,  8  Ga.  9.) 

Ck  Ik        C        f  '    V  ^^  Superior  Court,  May  Term,  \%J^8, 

John  Doe  ex  dem.  Thomas  Green  vs.  Richard  Roe^  i.e.  William 
Crabtree^  tenant  in  possession. — Ejectment.' 
Upon  hearing  the  attorneys  for  plaintiff  and  defendant  in  the 
above  entitled  cause,  and  by  their  mutual  consent,  it  is  ordered  by 
this  Court,  that  all  matters  in  difference  between  the  said  parties  to 
the  above  entitled  cause,  in  relation  thereto,  be  referred  inhere  follow 
the  nafnes  of  the  arbitrators  and  the  conditions  of  the  reference)  .* 

Form  No.  2137. 
(Precedent  in  South  Carolina  R.  Co.  v.  Moore,  28  Ga.  404.) 

John  A.  Moore  and  Thomas  N.  Philpot^ 

vs.  \  Case  on  Appeal. 

The  South  Carolina  Railroad  Company, 
The  Union  Steamship    Co. 
vs. 
The  Same, 

The  parties  having  agreed  to  refer  the  above  cases  to  arbitration, 
it  is  on  motion  ordered,  that  the  matters  in  issue  in  the  same,  be  re- 
ferred (here  follow  the  names  of  the  arbitrators  and  the  condition  of 
the  reference).^ 

3.  Extension  of  Time  by  Order  of  Court. 

Form  No.  2138. 

(  Caption  as  in  Form  No.  2135.) 

And  now  this  15th  day  of  June,  upon  reading  the  rule  made  on 


1.  It  may  sometimes  be  desirable  to 
insert  at  this  point  the  clause  "  from 
the  agreement  of  the  parties  on  file  in 
this  court,  together  with  their  affi- 
davits thereon." 

3.  Where  matters  are  submitted  by 
rule  of  court,  the  matters  submitted 
must  appear  from  the  rule,  so  that  the 
award  shall  be  a  bar  to  any  further 
controversy  on  the  same  matters.  The 
matters  need  not,  however,  be  stated 


with  particular  formality.  Barnett  v. 
Peck,  6  Vt.  456. 

8.  See  sufra,  note  2,  p.  62. 

4.  The  conditions  of  the  reference 
may  be  set  out  in  accordance  with 
Forms  Nos.  2059  to  21 18,  substituting 
the  words  "and  it  is  further  ordered," 
or  **  by  the  like  consent  it  is  further 
ordered,"  for  the  words  "and  it  is 
further  agreed." 
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May  10s  iS96,  and  upon  hearing  counsel  for  the  plaintiff  and  defend- 
ant, and  by  their  consent,  it  is  ordered  that  the  time  limited  for  the 
arbitrator  making  his  award  between  the  parties  be  enlarged  until 
the  Isl  day  of  ^uly  next.  By  the  court. 

yo/in  MarsHall;^  Judge. 

4.  Notice  to  Arbitrators  of  Their  Appointment. 

Form  No.  2x39. 

To  Samuel  Shorty   William  Wcst^  and  Joseph  Hunt^  Esquires : 

You  are  hereby  notified  that  you  have  been  chosen  arbitrators,  as 
well  on  behalf  of  the  undersigned  yohn  Doe^  of  Carrollton^  as  of 
the  undersigned  Richard  Roe^  of  Marseilles ^  to  arbitrate  and  award 
on  the  following  matters  :  (Here  state  the  matters  submitted.)  And 
you  are  requested  to  meet  the  said  parties  at  the  office  of  Joseph 
Hunt  in  the  town  of  Marseilles  aforesaid,  on  thejirsi  day  of  June 
next,  at  o?jc  o'clock  /\  M.,  for  the  purpose  of  fixing  upon  a  time 
and  place  for  hearing  the  evidence  in  the  aforesaid  controversy. 

Yours,  etc.,  John  Doe. 

Marseilles^  May  Ist^  iS96.  Richard  Roe. 

5.  Revocation. 

a.  By  Both  Parties. 
Form  No.  2140. 

To  Samuel  Short,   William   Westy  and  Joseph  Hunt^  Esquires : 

You  will  please  take  notice  that  we  hereby  revoke  your  powers 
as  arbitrators  under  a  submission  made  by  us  to  you  in  writing,  and 
entered  as  an  order  of  the  Posey  Circuit  Court,  on  the  tenth  day  of 
May,  i896.  John  Doe. 

Marseilles  J  May  15th,  iS96.  Richard  Roe. ^ 

b.  By  One  Party. 
Form  No.  2x41. 

Know  all  men  by  these  presents,  that  I,  John  Doe,  of  Chelsea, 
have  revoked,  annulled,  and  made  void,  and  by  these  presents  do 
revoke,  annul,  and  make  void,  all  the  power  and  authority  which  by 
a  certain  agreement  of  reference  in  writing,  made  the  10th  day  of 
May.  A.D.  iS96,  bet\veen  me,  the  said  John  Doe,  and  Richard  Roe, 
of  Boston,'  -were  conferred  upon  Joseph  Hunt  of  Cambridge,  the 
arbitrator  thereby  appointed  to  award  and  determine  on  certain  mat- 
ters in  difference  between  me  and  the  said  Richard  Roc;  and  I  do 
hereby  discharge  and  prohibit  the  said  Joseph  Hunt  from  making 
any  award,  or  from  any  further  proceeding  in  the  said  arbitration. 

1.  At  common  law  either  party  may  v.  Tyrrell,  10  Vt.  91.  Under  most 
revoke  a  submission,  Erie  v.  Tracy,  statutes,  however,  when  the  parties 
2  Grant's  Cas.  (Pa.)  20;  and  if  it  be  a  have  entered  into  a  statutory  sub- 
written  submission  that  is  revoked  the  mission  there  can  be  no  revocation 
revocation  must  be  in  writing.   Sutton  unless  both  parties  concur. 
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As  witness  my  hand  (or  hand  and  seal)  this  20th  day  of  May^ 
A.D.  i8P^.  John  Doe.^ 

Witness,  yohn  Jones, 

e.  Notiee  of  Revoeation  by  One  Party  to  the  Other. 

Form  No.  a  x  4  a . 

To  John  Doe^  Esq.  : 

1  hereby  notify  you  that  I  have  this  day  revoked  the  powers  of 
Samuel  Shorty  William  West,  and  Joseph  Hunt,  the  arbitrators 
chosen  by  us  to  settle  the  matters  in  controversy  between  us.  The 
following  is  a  copy  of  the  revocation  i-^Here  insert  the  revocation  in 
Jull.y^  Yours,  etc., 

Marseilles,  May  15th,  iS96.  Richard  Roe. 

(L  Notiee  of  Revoeation  to  Arbitrator.  2 
Form  No.  2143. 

Sir:  I  hereby  give  you  notice  that  by  a  writing  under  my  hand 
and  seal,  made  on  the  20th  day  of  Afay,  A.D.  iS96,  I  have  revoked, 
annulled,  and  made  void  your  authority  as  arbitrator;  and  I  hereby 
discharge  and  prohibit  you  from  further  proceeding  in  the  matters 
of  the  arbitration  between  me  and  Richard  Roe. 

Dated  the  21st  day  of  May,  A.D.  iS96.  John  Doe. 

To  Joseph  Hunt,  Esq. 

6.  Meetings. 

a.  Appointment  for  a  Meeting. 
Form  No.  2x44. 

In  the  matter  of  the  arbitration  between  John  Doe  and  Richard  Roe, 
We  appoint  Tuesday,  the  third*  day  of  May  next,*   for   pro- 
ceeding in  this  reference,  at  the  hour  of  eleven  o'clock  in  the^bre?- 
noon,  at  the  office  of  Samuel  Short,  88  Ames  Building,\ 

Samuel  Short, 
William  West, 
Boston,  April 24,iS96.  Joseph  Hunt, 

To  Messrs.  John  Doe  and  Richard  Roe.  Arbitrators. 

b.  Appointment  for  Two  Meetings. 
Form  No.  2145. 

(  Commencing  as  in  Form  No,  2m.,  and  continuing  down  to*) 
and  Thursday,  thejifth  day  of  May  next,  for  proceeding  in  this 
reference,  at  the  office  of  Samuel  Short,  88  Ames  Building,  at  the 
hour  of  eleven  0^  clock  in  the  forenoon  on  the  Tuesday,  and  of  seven 
o^ clock  in  the  evening  on  the  Thursday,  (  Conclude  with  date,  sig- 
natures, and  address,  as  in  Form  No.  21JfJ/., ) 


1.  If  bj  deed  add  seal. 

1.  See  supra,  notej,  p.  64. 

2  E.  of  F.  P.— 5 


8.  If  it  is  desired   the   word  **  per- 
emptorily "  may  be  inserted  here. 
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e.  Appointment  for  Meeting  witli  Notice  that  Arbitrator  will  Proceed 

Ex  Parte. 

Form  No.  2x46. 

(Commencing  as  in  Form  No.  2144,  ^^^  continuing  down  to  \) 
and  we  give  notice  that  in  case  either  party  fail  to  attend  without 
having  previously  shown  to  us  good  and  sufficient  cause  for  his  ab- 
senting himself,  we  shall  at  the  request  of  the  other  party,  if 
present,  go  on  with  the  reference  ex  parte.  (  Conclude  with  date, 
signatures,  and  address,  as  in  Form  No,  2144,.) 

(L  Notice  of  Hearing,  in  Mississippi. 

Form  No.  2x47. 

(Anno.  Code  Miss.,  ^  98.) 

To  yohfi  Doe  and  Richard  Roe  and  Edward  Low  (naming  all 
the  parties)  : 
You  are  notified  that  the  undersigned  arbitrators,  agreed  upon  by 
you  to  determine  the  controversy  mentioned  in  your  articles  of  sub- 
mission, of  date  the  Jirst  day  of  July,  A.D.  \^96,  have  fixed  upon 
and  will  hear  and  consider  your  said  controversy  on  the  twentieth 
day  of  July,  A.D.  i8P^,  at  the  office  of  Joseph  Hunt,  in  Oxford. 

Samuel  Short, 
William  West, 
Joseph  Hunt, 
( Indorsement. )  ^  Arbitrators. 

7.  Demand  by  Arbitrators  *  of  Produetion  of  Documents. 

Form  No.  2x48. 

In  the  matter  of  the  arbitration  between  John  Doc  and  Richard  Roe. 

Sir :  In  pursuance  of  the  power  given  to  us  by  the  order  of  ref- 
erence (or  other  submission,  as  the  case  may  be),  we  require  you  to 
produce  before  us,  on  Monday,  the  third  day  of  January  next,  at 
the  hour  of  eleven  o'clock  in  the  forenoon,  at  the  office  of  Samuel 
Short,  88  Ames  Building,  the  following  documents  relating  to  the 
matters  in  this  reference,  that  is  to  say  (here  enumerate  the  books, 
deeds,  papers,  and  writings  demanded,  specifying  and  describing 
each  with  a  reasonable  degree  of  particularity  as  far  as  is  practi- 
cable).^ Samuel  Short, 

William  West, 

Boston,  December  26,  i895.  Joseph  Hunt, 

To  John  Doe,  Esq.  Arbitrators. 

1.  This  notice  must  be  served  by  S.  If  deemed  desirable  the  following 

one  of  the  arbitrators,  who  shall  in-  may  be  added :   '*  and  also  all  other 

dorse  on  said  notice  that  he  has  served  books,    deeds,    papers,   and   writings 

the  same  bj  giving  the  party  or  par-  concerning  the  matters  in  difference 

ties  a  true  copy  thereof.     Anno.  Code  referred  to  us." 
Misft.,  $98. 
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8.  Beqaest  by  Arbitrators  for  a  Written  Statement  of  the 

Matters  In  Difference. 

Form  No.  21 49* 

Gentlemen :  In  order  that  in  forming  our  award  we  may  not 
omit  duly  to  estimate  every  matter  which  is  deemed  of  importance, 
we  request  you  respectively  to  furnish  us  with  a  statement  in  writ- 
ing of  the  particular  matters  —  other  than  those  included  in  the  cause 
referred — which  you  desire  us  to  take  into  our  consideration  as  mat- 
ters in  difference  in  this  reference  (concluding  with  date,  signa- 
tures^ and  address  as  in  Form  No,  2H8) . 

9.  Notice  by  Arbitrators  to  Umpire  of  Final  Dlsagrreement. 

Form  No.  2x50. 

Sir :  We  hereby  give  you  notice  that  we  cannot  and  shall  not  be 
able  to  agree  in  making  an  award,  but  have  finally  disagreed  about 
the  same,  and  that  you  are  at  liberty  to  proceed  as  umpire  to  con- 
sider and  award  upon  the  matters  referred. 

Samuel  Shorty 

The  10th  day  of  May,  A.D.  1^6.  William  West, 

To  Joseph  Hunt,  Esq.  Arbitrators. 

10.  Notice  to  Parties  of  Award  Made. 

Form  No.  2x51. 

Gentlemen :  We  hereby  give  you  notice  that  we  have  made  and 
published  our  award  in  writing  respecting  the  matters  in  difference 
between  Mr.  John  Doe  and  Mr,  Richard  Roe,  referred  to  us,  and 
that  it  lies  at  the  office  of  Samuel  Short,  88  Ames  Building,  ready 
to  be  delivered.  Yours  truly,  Samuel  Short, 

William  West, 

The  10th  day  of  June,  A.D.  18^.  Joseph  Hunt, 

To  Mr.  John  Doe  and  Mr,  Richard  Roe,  Arbitrators. 

III.  THE  AWARD.  * 

1.  In  General. 

The  award,  1  like  the  submission,  may  be  in  almost  any  form,  ac- 
cording to  the  fancy  of  the  arbitrators.  In  the  following  forms, 
Nos.  2153  to  2186,  have  been  included  all  the  clauses  in  common 
use  in  awards,  by  properly  combining  which  an  award  adapted  to 
any  set  of  facts  may  be  drawn. ^ 

1.  For  matters  of  substantive  law  the  subject  of  arbitration  and  award, 
relating  to  the  subject  of  arbitration  consult  the  title  Awards  in  the  En- 
and  award,  consult  the  title  Arbitra-  cyclopedia  of  Pleading  and  Frac- 
tion AND  Award  in  the  American  tice,  vol.  3,  p.  126. 
and  English  Encyclopaedia  of  S.  For  an  illustration  of  such  a 
Law  (2d  ed.),  vol.  2,  p.  533.  combination,   see    infra,    Form    No. 

For  matters  of  procedure  relating  to  2187. 
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2.  Its  Parts. 

a.  The  Commenoement. 

(1)  Reciting  Submission  by  Simple  Agreement. 

Form  No.  2x52. 

Whereas,  by  a  certain  agreement  in  writing  bearing  date  the 
first  day  of  Alay^  A.D.  18^^,  made  between  yoh7i  Doe^  of  Carroll- 
ton^  in  the  county  of  Grecf/e^  and  Richard  Roe^  of  Marseilles^  in 
the  county  of  Z<z  Salle ^  reciting  that  {here  recite  so  much  of  the 
matters  i?i  difference  as  will  explain  the  subsequent  transactions)'^ 
it  was  agreed  that  the  same  (or  that  all  matters  in  difference)^ 
should  be  referred  to  the  award  and  final  determination  of  me, 
Samuel  Short,  of  Marseilles  (or  to  us,  Samuel  Short,  William 
West,  etc.,  as  the  case  may  be).*  And  whereas  it  was  further 
agreed  that  {here  set  forth  such  of  the  powers  and  provisions  in  the 
submission  as  warrant  the  following  directions),  now  I,  the  said 
arbitrator  (or  we,  the  said  arbitrators),^  do  make  and  publish  this 
my  (or  our)  award  as  follows  : 

(2)  Reciting  SCbmission  by  Bond. 
Form  No.  2x53. 

To  all  to  whom  these  presents  shall  come,  we,  Samuel  Short,  of 
Carrollton,  in  the  county  of  Greene,  and  William  West,  of  Mar- 
seilles, in  the  county  of  La  Salle,  send  greeting : 

Whereas  yohn  Doe,  of  Carrollton,  in  the  county  of  Greene,  did 
by  his  bond  bearing  date  the  first  day  of  May,  A.D.  18P6,  become 
bound  to  Richard  Roe,  of  Marseilles,  in  the  county  of  La  Salle, 
in  the  penal  sum  of  five  thousand  dollars,  and  the  said  Richard 
Roe,  by  his  bond  also  bearing  date  the  day  and  year  aforesaid 
become  bound  to  the  said  yohn  Doe  in  the  like  penal  sum  of  five 


1.  The  power  of  an  arbitrator  is  de- 
rived entirely  from  the  agreement  of 
the  parties  as  expressed  in  the  sub- 
mission, and  their  award  must  be 
made  in  strict  accordance  with  it,  and 
must  neither  go  beyond  nor  omit  any- 
thing expressed  in  it.  Cullifer  xk 
Gilliam,  9  Ired.  (N.  Car.)  126.  In 
tliis  case  the  submission  was  to  abide 
the  damages  awarded  to  Charles 
Cullifer,  etc.,  "for  the  overflowing  of 
a  certain  tract  of  land,  by  our  mill- 
pond,  this  4th  of  July,  1847."  The 
award,  however,  was  for  damages  for 
tlu"  vears  1847,  i8d8,  1849,  1850  and 
18^1,  and  it  was  held  that  this  was  in 
excess  of  the  authority  conferred  hy 
the  submission, AVhich  was  intended  to 
cover  the  damages  for  the  year  1847 
onlv. 


2.  An  award  on  a  claim  not  sub- 
mitted and  between  persons  not  par- 
ties to  the  submission  is  bad,  and  €he 
recital  in  an  award  of  the  submission 
is  not  proof  of  the  submission  nor  of 
its  terms.  Collins  v.  Freas,  77  Pa. 
St.  493. 

8.  It  may  be  well  to  insert  at  this 
point  the  following  clause:  "haWng 
been  first  duly  sworn  according  to 
law,  and  having  given  notice  to  said 
parties  of  the  time  and  place  of  hear- 
ing." It  is  not  essential,  however,  that 
the  award  should  state  either  of  these 
things.  Both  may  be  proved  by  parol 
on  motion  to  enter  judgment  on  the 
award.  Crook  t'.  Chambers,  40  Ala. 
239;  Rigden  ?'.  Martin,  6  Har.  &  }. 
(Md.)  403. 
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thousand  dollars,*  which  bonds  respectively  recite  that  {Jierc  set 
out  so  much  of  the  recital  as  shows  what  is  referred) ^^  under 
which  bonds  conditions  were  respectively  written  for  making  the 
same  void  if  the  said  yohn  Doe  and  Richard  Roe  respectively,  and 
their  respective  heirs,  executors,  and  administrators  should  observe, 
perform,  and  keep  the  award  which  we,  the  said  arbitrators,  should 
make  of  and  concerning  the  said  matters  referred  to,  so  as  we,  the 
said  arbitrators,  should  make  and  publish  our  award  in  writing  {here 
set  out  the  other  formal  requisites  of  award) .  Now  we  the  said 
arbitrators,  do  make  and  publish  this  our  award  : 

ANOTHER  FORM. 

Form  No.  2154. 

(  Commencing'  as  in  F'orm  No.  2153,  and  continuing  down  to  *) 
under  which  bond  conditions  were  respectively  written  that  the 
said  yohn  Doe  and  Richard  Roe  respectively,  and  their  respective 
heirs,  executors,  and  administrators,  should  in  all  things  well  and 
truly  stand  to,  obey,  abide  by  (continue  as  in  the  submission  to  the 
end  of  the  recital  of  the  matters  referred  /<?),  so  as  I,  the  said  arbi- 
trator, should  make  and  publish  my  award  (here  set  forth  the  formal 
requisites  of  the  award).  Now  I,  the  said  arbitrator,  do  make 
and  publish  this  my  aw^ard  : 

(8)  Reciting  Submission  by  Deed. 
Form  No.  2155. 

Whereas  by  a  certain  indenture  bearing  date  the  frst  day  of 
May,  A.D.  iq96,  made  between  John  Doe,  of  Carrollton^  in  the 
county  of  Greene,  of  the  first  part,  and  Richard  Roe,  of  Marseilles, 
in  the  county  of  La  Salle,  of  the  second  part,  reciting  that  {con- 
tinuing as  in  Form  No.  2153) . 

(4)  Reciting  Submission  by  Rule  of  Court. 

Form  No.  2x56. 

Whereas  by  a  rule  of  the  Circuit  Court  of  Morgan  county,  made 
the  frst  day  of  May,  A.D.  iS96,  in  an  action  where  yohn  Doc  was 
plaintiff  and  Richard  Roe  defendant,^  it  w^as  by  consent  ordered 
that  all  matters  in  dispute  between  the  said  parties  should  be  referred 
to  the  award  of  me,  Samuel  Short,  of  River  head. 

1.  See  supra,  notes  i  and  2,  p.  68.  etc.   (the   other   lessors   of   the  plain- 

2.  In  Den  ex  dcm.  Oneal  x\  Butler,  3  tiff),  and  John  E.  Butler,  do  award.'* 
l>ev.  (N.  Car.)  94,  the  award  was  in  It  was  held  that  this  recital,  stating" 
these  words  :**  We,  the  undersigned,  to  the  cause  to  be  pending  between 
whom  was  referred  the  several  matters  the  lessor  of  the  plaintiff  and  the 
of  controversy,  now  pending  in  the  tenant  in  possession  without  intro- 
court  of  law  and  court  of  equity,  for  ducing  the  fictitious  parties,  was  suffi- 
Burke,    between   James  McK.  Oneal,  cient. 
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(5)  Rkcital  of  Umpire. 

Form  No.  2157. 

(  Commencing  as  in  Form  No.  2152^  and  continuing  down  to*.) 
And  whereas  the  said  Samuel  Short  and  William  West  did  by  a 
writing  under  their  hands,  bearing  date  the  Jirst  day  of  May^  in- 
dorsed on  the  said  order  of  reference  {or  as  the  case  may  be)  ^  appoint 
me,  Joseph  Hunt^  of  Marseilles^  to  be  umpire,  pursuant  to  the  said 
order;  and  whereas  the  said  Samuel  Short  and  William  West  did 
not  make  any  award  of  and  concerning  the  premises  before  X}m^  first 
day  of  June  (or,  and  whereas^  the  said  Samuel  Short  and  William 
West  have  not  made  any  award  concerning  the  matters  referred  to^ 
and  have  finally  and  altogether  disagreed  respecting  the  same),  now 
I,  the  said  Joseph  /funt,  having  taken  upon  myself  the  charge  of  this 
reference  and  having  heard,  examined,  and  considered  the  allega- 
tions, witnesses,  and  evidence  of  both  the  said  parties  concerning 
the  premises,  do  make  this  my  umpirage  in  writing,  and  concerning 
the  premises  in  the  manner  following,  that  is  to  say,  I  award  and 
adjudge. 

b.  Miscellaneous  Awards. 

(1)  Defendant  to  Pay  a  Certain  Sum  in  Full  of  All 

Demands. 

Form  No.  2158. 

1  award  that  the  defendant  shall  pay  to  the  plaintiff^i;^  hundred 
dollars  in  full  of  all  demands  in  the  above  mentioned  action. 

(2)  Of  Damages,  Suit  Pending. 
Form  No.  2159. 

I  find  that  the  plaintiffs  have  sustained  damages  from  the  defend- 
ants occasioned  by  the  causes  of  action  for  which  the  said  action  wap 
brought  to  the  amount  of  five  hundred  dollars,  and  I  assess  the 
plaintiffs'  damages  at  the  said  sum  of  five  hundred  dollars,  and 
award  and  direct  the  defendants  to  pay  the  same  to  the  plaintiffs. 

(8)  Between  Partners. 

Form  No.  2160. 

And  whereas  it  cannot  be  ascertained  what  sums  of  money  are 
due  and  owing  to  the  said  firm,  I  further  award  and  direct  that  the 
said  John  Doc  shall  use  his  utmost  endeavors  to  ascertain,  collect, 
and  receive  the  debts  due  the  said  firm  as  aforesaid,  and  that  the 
said  Richard  Roe  shall  permit  and  suffer  the  said  John  Doe  to  col- 
lect and  receive  the  same.  And  I  further  award  and  direct  that  the 
said  John  Doe  shall  from  time  to  time  give  to  the  said  Richard  Roe 
an  account  in  writing  of  his  proceedings  in  the  ascertainment  and 
recovery  of  the  said  debts  within  six  weeks  after  a  request  in  writ- 
ing so  to  do  shall  have  been  served  upon  the  said  John  Doe  on  the 
part  of  the  said  Richard  Roe^  and  shall  also  from  time  to  time, 
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as  the  said  debts  shall  be  respectively  received,  pay  to  the  said  Rich- 
ard Roe  one  moiety  thereof  after  having  first  deducted  all  necessary 
expenses  incurred  touching  the  ascertaining,  collecting,  and  recov- 
ering of  the  same. 

(4)  Of  Dissolution  of  Partnership. 

Form  No.  2 1 6 1 . 

I  do  award,  order,  and  adjudge  that  the  said  partnership  shall  be 
deemed  and  taken  to  have  ended  and  been  determined  on  and  from 
the ^rsi  day  of  yanuary,  i896, 

(6)  One  Partner  to  Pay  the  Other  a  Sum  of  Money  in  Full 

OF  All  Demands. 

Form  No.  2  1 6  a . 

And  1  do  further  award,  order,  and  direct  that  the  said  ^okn 
Dae  shall  and  do  on  \}^<t  first  day  of  October  next,  at  the  house  of  the 
said  Richard  Roe^  as  aforesaid,  pay  unto  the  said  Richard  Roe^  his 
executors  or  administrators,  the  sum  of  two  thousand  dollars;  and 
that  the  said  Richard  Roe  shall  and  do  accept  and  receive  the  same 
sum  in  full  satisfaction  and  discharge  of  all  demands  against  the  said 
yohn  Doe  until  the  day  of  the  date  of  the  said  submission. 

(6)  One  Partner  to  Have  Debts  Due  the  Firm. 

Form  No.  2163. 

And  I  do  further  award,  order,  and  direct  that  the  said  yohn  Doe, 
his  executors  or  administrators,  shall  and  may  have,  demand,  and 
receive  to  his,  her,  or  their  own  use,  without  interference  to  the  said 
Richard  Roe^  all  the  debts  due  and  owing  to  the  said  partnership 
from  any  person  whomsoever,  and  shall  and  may  use  the  name  of 
the  said  Richard  RoCy  either  alone  or  jointly,  in  any  action  or  suit 
to  be  commenced  for  the  recovery  of  any  such  debt  or  demand. 

(7)  One  Partner  to  Pay  All  Firm  Debts. 

Form  No.  2164. 

And  I  do  further  award,  order,  and  direct  that  the  said  yohn 
Doe^  his  executors  or  administrators,  shall  and  do  bear,  pay,  and 
discharge  all  debts,  demands,  damages,  and  claims  whatsoever  due 
or  owing  by  the  said  partnership,  or  which  any  person  hath  or 
can  make  against  the  said  copartnership,  or  the  said  Richard  Roe 
in  respect  thereof,  and  shall  and  do  indemnify  and  keep  harmless 
the  said  Richard  Roe  from  and  against  all  such  debts,  damages, 
demands,  and  claims,  and  from  and  against  any  loss  and  damages 
that  may  be  incurred  or  sustained  by  the  said  Richard  Roe^  by 
reason  of  his  name  being  used  in  any  such  action  or  suit  so  to  be 
commenced  as  aforesaid,  in  pursuance  of  the  authority  hereby  given 
to  the  said  yohn  Doe^  his  executors  and  administrators ;  and  that 
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the  said  John  Doe  shall  seal,  execute,  and  deliver  his  bond  to  the 
said  Richard  Roe  in  the  penal  sum  of  Jive  thousand  dollars  condi- 
tioned to  indemnify  and  keep  harmless  the  said  Richard  Roe  from 
and  against  the  above  mentioned  debts,  demands,  damages,  claims* 
and  losses. 

(8)  One  Partner  to  Deliver  Up  All  Books  of  the  Firm. 

Form  No.  2165. 

And  I  do  further  award,  order,  and  direct  that  the  said  Richard 
Roe  shall  and  do  at  any  time,  or  times,  upon  the  request  of  the  said 
John  Doe^  his  executors  or  administrators,  deliver  up  to  the  said 
John  Doe^  his  executors  or  administrators,  all  and  every  the  books, 
papers,  and  writings  which  may  be  in  the  custody,  power,  or  pos- 
session of  him,  the  said  Richard  Roe^  in  any  wise  relating  to  or  con- 
cerning the  said  business  of  the  said  copartnership. 

(9)  Of  Costs. 

Form  No.  ax 66. 

I  award  that  the  costs  of  the  action  be  paid  by  the  defendant  to 
the  plaintiff  (or  that  each  party  bear  his  own  costs  oj  the  action), 

(10)  Each  Party  to  Pay  Half  the  Costs. 

Form  No.  2167. 

I  award  and  direct  that  one  moiety  of  the  costs  of  the  reference 
and  award  be  borne  and  paid  by  John  Doe^  and  the  other  moiety 
by  Richard  Roe, 

(11)  Each  Party  to  Bear   Own  Costs  of  Reference   and 

Half  the  Costs  of  Award. 

Form  No.  a  168. 

And  I  further  award  and  direct  that  the  plaintiff  and  defendant 
do  each  bear  his  own  costs  of  the  reference  and  pay  one  half  the 
costs  of  the  award,  and  that  if  either  party  shall  in  the  first  instance 
pay  the  whole  or  more  than  half  of  the  costs  of  the  award,  the  other 
party  shall  repay  him  so  much  of  the  amount  as  shall  exceed  the 
half  of  the  said  cost. 

.  (12)  Defendant  TO  Pay  Costs  OF  Reference  AND  Award. 

Form  No.  a  169. 

I  award  and  direct  that  the  defendant  do  pay  to  the  plaintiff  the 
costs  incurred  by  the  plaintiff  of  and  incidental  to  the  reference  and 
award.  1 

1.  When  the  arbitrator  is  to  ascer-  amount  of  the  said  costs  of  the  plain- 
tain  the  amount  of  costs,  add  the  fol-  tiflf  at  fifty  dollars,  and  the  costs  of  my 
lowing    clause  :     **  and   I   assess    the    award  at  twenty-Jive  dollars." 

72     *  Volume  II. 


2170.  ARBITRA  TION  AND  A  WARD,  2171. 

(18)  Of  Assignment  and  Release. 

Form  No.  2170. 

I  award  and  direct  the  said  Richard  Roe  at  the  costs  and  charges 
of  th3  said  yohn  DoCy  to  execute  to  the  said  yohn  Doe^  his  executors 
and  administrators,  a  good  and  valid  assignment  ^  o^  all  that  inhere 
describe  the  leasehold  premises  to  he  assigned).  And  I  further 
award  and  direct  the  said  Richard  Roe  at  the  like  costs  and  charges 
of  the  said  yohn  Doe  to  execute  to  the  said  yohn  Doe^  his  heirs, 
executors,  administrators,  and  assigns,  a  release  of  all  the  right,  title, 
and  interest  of  him,  the  said  Richard  Roe^  or  his  heirs,  executors, 
or  administrators  unto  and  in  (here  describe  the  premises) , 

(14)  In  Action  to  Recover  Land. 
Form  No.  a  x  7 1 . 

I  award  and  adjudge  that  the  plaintiff  in  this  action  is  entitled  to 
the  possession  of  a  certain  parcel  of  the  lands  sought  to  be  recovered 
in  this  action,  that  is  to  say  (here  set  out  the  part  by  boundaries  or 
other  description)  y  which  said  parcel  is  marked  out  and  colored  blue 
in  the  map  annexed  to  this  my  award.  And  I  award  and  assess 
the  plaintiff's  damages  and  his  matters  stated  in  the^r.v/  paragraph, 
the  statement  of  claim,  at  one  dollar. 

And  I  further  award  and  adjudge  as  to  the  land  mentioned  in  the 
second  paragraph  of  the  statement  of  claim  that  the  plaintiff  is  en- 
titled to  the  possession  of  a  certain  other  parcel  of  the  land  sought 
to  be  recovered  in  this  action,  that  is  to  say  (here  set  out  the  part 
by  boundaries  or  other  description) ^  which  said  last  mentioned  par- 
cel is  marked  out  and  colored  red  on  the  above  mentioned  map; 
and  I  award  and  assess  the  plaintiff's  damages  as  to  the  matters 
stated  in  the  second  paragraph  of  his  claim  at  one  dollar. 

And  I  further  award  and  adjudge  that  the  residue  of  the  lands 
sought  to  be  recovered  in  this  action  consists  of  (here  set  out  the 
residue  by  boundaries  or  other  description) ^  which  said  residue  is 
marked  out  and  colored  yellow  on  the  above  mentioned  map.  And 
I  further  award  and  adjudge  that  the  plaintiff  is  not  entitled  to  th^ 
possession  of  the  said  residue  of  the  said  lands,  but  that  the  defend- 
ant is  entitled  to  the  possession  of  the  same. 

And  I  direct  that  the  map  above  referred  to  be  taken  and  con- 
sidered as  part  of  this  my  award. 

1.  In  Preston  v,  Whitcomb,   11  Vt.  premises,  on  or  before  the  first  day  of 

47,  the  award  contained  the  following  April    next."     It  was   held   that    the 

expressions,    •*and  do  hereby  award,  words   **  p^ood  and   authentic  deed  of 

that   the  said    Erastus  F.  Whitcomb  conveyance''  referred   merely  to  the 

shall  make  and  well  execute  a  good  validity  and  sufficiency  of  the'deed   in 

and   authentic  deed  of  conveyance  of  point  of  law,  and  not  to  the  title  to  be 

all  the  lands  that  the  said  Erastus  F.  thereby  conveyed,  and  that  the  award 

holds    by    deed    of  conveyance  from  was  satisfied  by  the  execution  of  such 

Samuel  Martin,  being   a   part  of  the  a  deed  as  was  effectual   to  convey  all 

old  Cox  farm.     Said  deed  to  be  made  the  right  and  title  which   Whitcomb 

out  and  delivered  to  the  said  N.  Pres-  had  in  the  premises  at  the  date  of  the 

ton,  and  possession  given  him  of  the  award. 
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(16)  Against  an  Executor. 

Form  No.  2172. 

I  award  and  adjudge  that  the  said  Henry  Smith,  deceased,  on  his 
death  was  indebted  to  the  said  yohn  Doe  in  the  sum  oijivc  hundred 
dollars,  and  that  the  said  Richard  Roe,  the  executor  of  the  said 
Henry  Smithy  at  the  date  of  this  submission  to  arbitration  had  in 
his  hands  goods  and  chattels  which  were  of  the  said  Henry  Smith 
to  be  administered,  of  the  value  of  four  hundred  dollars ;  and  I 
direct  the  said  Richard  Roe  to  pay  to  the  said  yohn  Doe  the  sum  of 
four  hundred  dollars  in  part  satisfaction  of  the  said  sum  of  Jive 
hundred  dollars  found  due  to  the  said  yohn  Doe. 

(16)  Award  to  bk  in  Full  Satisfaction. 

Form  No.  2173. 

And  I  award,  order,  and  determine  that  the  said  damages  and  the 
said  several  sums  of  money  awarded  to  be  paid,  and  the  several 
matters  and  things  awarded  and  directed  to  be  done  by  or  with 
regard  to  the  parties  to  this  reference  respectively  as  aforesaid,  shall 
respectively  be  paid,  received,  done,  accepted,  and  taken  as  and 
for  full  satisfaction  and  discharge,  and  as  a  final  end  and  determina- 
tion of  the  several  matters  aforesaid  and  in  difference  between  the 
parties  referred  to  me  (or  of  all  matters  in  difference  between  the 
parties  up  to  the  time  of  the  submission  to  arbitration), 

(17)  For  Defendant,  Balance  of  Set-off. 

Form  No.  2174. 

I  award  and  adjudge  that  the  plaintiff  has  good  cause  of  action 
against  the  defendant  for  the  matter  in  the  statement  of  claim 
alleged,  and  I  assess  the  damages  sustained  by  the  plaintiff  in  respect 
of  the  causes  of  action  alleged  in  the  statement  of  claim  at  the  sum 
oi  fifty  dollars ;  and  I  further  award  and  adjudge  that  the  plaintiff 
was  and  is  indebted  to  the  defendant  in  manner  and  form  as  the 
defendant  has  in  his  second  paragraph  on  his  statement  of  defense 
alleged ;  and  I  further  award  and  adjudge  that  the  plaintiff  was  and 
is  indebted  to  the  defendant  in  respect  to  the  causes  in  paid  state- 
ment of  defendant  alleged,  in  the  sum  of  eighty  dollars;  and  I 
further  award  and  direct  that  the  sum  oi fifty  dollars  assessed  for 
the  plaintiff  be  allowed  out  of  and  deducted  from  the  sum  of  eighty 
dollars  found  due  to  the  defendant,  and  that  the  plaintiff  pay  to  the 
defendant  the  sum  of  thirty  dollars  balance. 

(18)  For  Defendant,  Suit  Pending. 

Form  No.  2 1 7  5  • 

I  award  that  the  plaintiff  had  not  at  the  time  of  the  commence- 
ment of  the  said  action,  nor  at  any  time  since,  any  cause  of  action 
against  the  defendant,  and  that  the  plaintiff  is  not  entitled  to  recover 
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anything  in  the  said  action ;  and  I  further  award  that  the  plaintiff 
was  at  the  time  of  the  commencement  of  the  said  action,  and  still  is, 
indebted  to  the  defendant  in  the  sum  oijifty  dollars,  which  sum  I 
direct  the  plaintiff  to  pay  to  the  defendant  forthwith. 

(19)  For  Plaintiff  on  All  Issues. 

Form  No.  2x76. 

I  award  that  the  plaintiff  has  a  good  cause  of  action  against  the 
defendant  in  the  said  action  and  is  entitled  to  a  verdict  on  each  and 
every  of  the  issues  joined  in  the  said  action,  and  I  award  and  direct 
the  verdict  so  found  as  aforesaid  to  stand. 

(20)  For  Plaintiff  on  Some  Issues,  for  Defendant  on 

Others. 

Form  No.  3177. 

And  as  to  the  issues ^r 5^//)/,  secondly^  ^.nd,  fourthly  joined  in  this 
action,  I  award  and  find  for  the  plaintiff;  and  as  to  the  issues 
thirdly  0x16.  fifthly  joined  in  the  action,  I  award  and  find  for  the 
defendant. 

another  form. 

Form  No.  2178. 

I  award  that  the  verdict  so  entered  as  aforesaid  be  vacated,  and 
that  instead  thereof  a  verdict  be  entered  for  the  plaintiff  on  the 
issues  joined  in  said  action  on  the  first  and  second  paragraphs  of 
the  defendant's  statement  of  defense,  and  that  a  verdict  be  entered 
for  the  defendant  on  the  issues  to  be  joined  to  the  said  action 
on  the  third  and  fourth  paragraphs  of  the  said  statement  of 
defendant. 

(21)  That  Plaintiff  Has  Good  Cause  of  Action  on  Part 

OF  Claim. 

Form  No. '2179. 

I  award  that  the  plaintiff  has  good  cause  of  action  against  the 
defendant  on  the  frst  and  second  paragraphs  in  his  statement  of 
claim  for  the  sum  oi  five  hundred  dollars,  which  sum  I  direct  the 
defendant  to  pay  to  the  plaintiff,  and  I  further  award  that  the 
plaintiff  has  no  cause  of  action  against  the  defendant  on  the  other 
paragraphs  in  the  statement  of  claim. 

(22)  Of  Verdict  for  Plaintiff. 

Form  No.  ax 80. 

I  award  that  the  verdict  entered  for  the  plaintiff  do  stand,  but 
that  the  damages  be  reduced  ^'O  fifty  dollars. 
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(28)  Of  Extry  of  Judgment. 
Form  No.  a  1 8  z . 

And  I  further  award  and  direct  that  judgment  be  entered  for  the 
plaintiff  (or  defendant)  in  said  action. 

(24)  Of  Judgment  by  Default. 
Form  No.  a  1 8  a . 

Whereas  it  is  agreed  (or  ordered)  that  I  should  be  at  liberty  to 
direct  judgment  by  default  to  be  entered  against  the  defendants,  I 
award,  order,  and  direct  that  judgment  by  default  be  entered  against 
the  defendants  in  the  said  action. 

(25)  On  a  Demurrer. 

Form  No.  3x83. 

I  award  and  adjudge  that  the  complaint  {or  other  pleading)  is  (or 
is  not)  sufficient  in  law  (if  for  the  plaintiff  add:  and  that  the 
plaintiff  is  entitled  to  recover  from  the  defendant  fifty  dollars  in 
respect  of  his  claims  in  the  said  action), 

(28)  Of  Stet  Processus. 
Form  No.  2184. 
I  award  that  the  action  shall  cease  and  be  no  further  prosecuted. 

(27)  Of  Nonsuit,  or  Verdict  for  Defendant. 

Form  No.  2185. 

I  award  that  the  verdict  which  has  been  entered  for  the  plaintiff 
be  set  aside,  and  instead  thereof  that  a  nonsuit  be  entered  (or  that 
a  verdict  be  entered  for  the  defendant  on  all  the  issues). 

e.  The  Conclusion. 
Form  No.  a  186. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  first  day  of 
yune^  A.D.  \%96.  Samuel  Short. ^        (seal)* 

Signed  and  published  th^  first  day  of  yune^ 

A.D.  189^,  in  the  presence  of 

yohn  yones. 

1.  Where  a    matter   is    referred    to  N.   J.   L.    175;   Buxton?'.   Howard,  38 

three  arbitrators,  it  must  be  shown  in  Ind.  109. 

the  pleading;  and  by  proof  upon  the  2.  The  award  need  not  be  under  seal 
trial  that  all  the  arbitrators  acted,  but  unless  the  submission  requires  it  to 
it  is  not  necessary  that  the  fact  be  so;  the  mere  fact  that  the  sub- 
should  appear  on  the  face  of  the  mission  is  under  seal  does  not  make  it 
award.  It  may  be  shown  by  parol  necessary  to  affix  seals  to  the  award, 
evidence.     Hoffman   v,    Hoffman,   26  Owen  r*.  Boerum,  23  Barb.  (N.Y.)  187. 
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3.  The  Complete  Form.i 

Form  No.  2187. 

Whereas  by  a  certain  agreement  in  writing  bearing  date  the  tenth 
day  of  May^  A.D.  i8£^6',  made  between  John  Doe  of  Carrollton^ 
in  the  county  of  Greene^  and  Richard  Roc  of  Marseilles^  in  the 
county  of  La  Salle ^  reciting  that  (here  recite  so  much  of  the  matters 
in  difference  as  will  explain  and  justify  the  subsequent  directions 
of  the  award)  ^  it  was  agreed  that  the  same  should  be  referred  to  the 
award  and  final  determination  of  me,  feremiah  Mason,  oi  said  Car- 
rollton.  And  whereas  it  was  further  agreed  that  inhere  set  forth 
such  of  the  several  powers  and  provisions  in  the  submission  as 
warrant  the  following  directions  of  the  award).  Now  I,  the  said 
arbitrator,  award  that  the  plaintiff  had  not  at  the  time  of  the  com- 
mencement of  the  said  action,  nor  at  any  time  since,  any  cause  of 
action  against  the  defendant,  and  that  the  plaintiff  is  not  entitled 
to  recover  anything  in  the  said  action.  And  I  further  award  that  the 
plaintiff  was  at  the  time  of  the  commencement  of  the  said  action  and 
still  is  indebted  to  the  defendant  in  the  sum  oi  five  hundred  dollars, 
which  sum  I  direct  the  plaintiff  to  pay  to  the  defendant  forthwith. 
And  I  further  award  and  direct  that  the  plaintiff  and  defendant  do 
each  bear  his  own  costs  of  the  reference,  and  pay  one  half  the  costs 
of  the  award;  and  that  if  either  party  shall  in  the  first  instance  pay 

1.  Precedents  of  Awards.  —  In  Ala-  532;  Walker  v.  Walker,  28  Ga.   143; 

hnma. — McCargo  r.  Cruicher,  23  Ala.  South    Carolina  R.  Co.  xk  Moore,  28 

577;  Young  r,  Leaird,  30  Ala.  372;.  Ga.  407 ;  Overby  r.  Thrasher,  47  Ga. 

Jones  :••  Blalock,  31  Ala.  181 ;  Tuska-  12,  etc. ;  Cobb  v.  Dortch,  52  Ga.  551 ; 

loosa  Bridge  Co.  v.  Jemison,  33  Ala.  Hardin  v.  Almand,  64  Ga.  584;  Tomp- 

476;   King  T'.  Jemison,   33   Ala.  500;  kins  r.  Phipps,  68  Ga.  156. 

McCrary    :•.    Harrison,  36   Ala.   578;  /»  Illinois. — McDonald  r.  Arnout, 

Crook  V.  Chambers,  40  Ala.  239;  Hor-  14  111.  60;  Low  r.  Nolte,    15  111.  371 ; 

ton  r.  Pool,  40  Ala.  630;  Yeatman  v.  Reeves  v.    Eldridg,  20  111.  385;  Wil- 

MatUson,  59  Ala.  384.  Hams  r*.  Warren,  21    111.  542 ;  Whet- 

In  Arkansas. — Kirten  r.  Spears,  44  stone  v.  Thomas,  25   111.  361;   Farr  v. 

Ark.  171.  Johnson,     25     111.      522;     Hinrichsen 

/«  Ctf///i>r«m.^Pierson  T'.  Norman,  v.   Reinback.    27    IH.   295;    Stone   v. 

2  Cal.  600;  Carsley  v.  Lindsay,  14  Cal.  Atwood,  28  111.  39;  Smith  v.  Smith,  28 

391;   Blair  f.   Wallace,  21   Cal.   320;  111.   56;   Kanouse  v.  Kanouse,  36  III. 

Jacob  7'.  Ketcham,  37  Cal.  199.  442;  Marvin   t>.  Collins,   48   111.    158; 

In   Connecticut. — Gaylord    v.  Gay-  Burrows  v.  Guthrie,  61  111.  76;  Noyes 

lord,  4  Day   (Conn.)  ^2\   Brown    r.  r.  McLaflin,  62   111.   475;   Tucker   v. 

Green,   7  Conn.  536;   Ranney  v.  Ed-  Page,  69  111.  180;  Darst  r.  Collier,  86 

wards,  17  Conn.  311 ;  Gates  z\  Treat,  111.  97 ;  Steerer.  Brownell,  113  111.  418; 

35  Conn.  76;  Bushneli  r.  Ore  Bed,  31  Schmidt  v.  Glade,  126  111.  488;  Leiter 

Conn.  152;  Averill  7'.  Buckingham,  36  7'.  Pike,  127  111.  299. 

Conn.    361 ;    Waller   7*.   Shannon,   44  In    Indiana. — Jacobs  7-.   Moffatt,  3 

Conn.  481;  In  re  Curtis-Castle  Arbi-  Blackf.    (Ind.)   396;    McCullough    7'. 

tration,  64  Conn.  504.  McCullough,  12  Ind.  488;  Carson  7'. 

fn  the  District  of  Columbia. — Sang-  Earlywine,    14    Ind.     257;     Rice     7*. 

ster  7'.  Quantrill,   i  D.  C.   18;   Swann  Loomis,  28  Ind.  402;  Buxton  7*.  How- 

r.  Alexandria  Carnal  Co.,  1  D.  C.  165.  ard,  38  Ind.  no;   Healy  v.  Isaacs,  73 

In  Georgia. — Lockwood  7-.  SafiFold,  Ind.  228;  Bird  r.  Routh,  88  Ind.  49. 

I  Ga.  72;  Saifold    v.  Keenan,   2   Ga.  In  lotva. — Zook  7'.  Spray,  38  Iowa 

343;   Crabtree   v.   Green,   8   Ga.    11;  274;  Foust  7*.  Hastings,  66  Iowa   52c. 

Merchants'   Bank   v.  Taylor,   21    Ga.  In  ICansas. — Weir  7-.  West,  27  Kan. 

336;  Richardson  7*.  Hartsfield,  27  Ga.  652. 
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the  whole  or  more  than  half  of  the  costs  of  the  award,  the  other 
party  shall  repay  him  so  much  of  the  amount  as  shall  exceed  the 
half  of  the  said  costs. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  tenth  day  of 
yune^  A.D.  i8P^.  yeremiah  Mason. 

Signed  and  published  the  tenth  day  of  yune^ 

A.D.  i8P^,  in  the  presence  of  yohn  yones. 


In  Kentucky. — Shackelford  z\  Pur- 
ket,  2  A.  K.  Marsh.  (Ky.)  435;  Adams 
V.  Rinpro,  79  Ky.  212. 

In  Maine. — Sawyer  v.  Freeman,  35 
Me.  543;  Ireland  v.  Todd,  36  Me.  150; 
Portland  v.  Brown,  43  Me.  223 ;  Duren 
V.  Getchell,  55  Me.  247;  Hersey  v. 
Packard,  56  Me.  396;  Littlefield  v. 
Waterhouse,  83  Me.  308. 

In  Maryland. — Roloson  v.  Carson, 
8  Md.  219;  Maryland,  etc.,  R.  Co.  v. 
Porter,  19  Md.  461 ;  Bushey  v.  Culler, 
36  Md.  538;  Drane  v.  Hodges,  i  Har. 
&  M.  (Md.)  262 ;  The  State  v.  Stewart, 
12  Gill  &  J.  (Md.)  457. 

In  Massachusetts. — Peters  v.  Peirce, 
8  Mass.  398;  Barrows  r.  Capen,  11 
Cush.  (Mass.)  37 ;  Rundell  v.  La  Fleur, 
6  Allen  (Mass.)  480;  Haven  tk  Win- 
nisimmet  Co.,  11  Allen  (Mass.)  379; 
Mickles  v.  Thayer,  14  Allen  (Mass.) 
116;  Gleason  v.  Assabet  Mfg.  Co.,  101 
Mass.  72. 

In  Mickiean. — Davidson  v,  Gun- 
solly,  1  Mich.  390;  Clement  v.  Corn- 
stock,  2  Mich.  360;  Russell  xk  Klink, 

53  Mich.  162 ;  McArthur  v.  Oliver,  53 
Mich.  300. 

In  Mississippi. — Hand  v.  Colum- 
bus, 4  Smed.  &  M.  (Miss.)  203;  Up- 
shaw  V.  Hargrove,  6  Smed.  &  M. 
(Miss.)  287;  Williams  v.  Williams,  11 
Smed.  &  M.  (Miss.)  394;  Hill  v.  Hill, 
II  Smed.  &  M.  (Miss.)  618. 

In  Nebraska. — Murry  t'.  Mills,  i 
Neb.  ^57 ;  Nelson  v.  Hiatt,  38  Neb.  479. 

In  New  Hampskire. — Richardson  v, 
Huggins,  23  N.  H.  108;  Steere  r. 
Tenney,  50  N.  H.  463;  Davis  t'.  Dyer, 

54  N.  H.  146;  Straw  r.  Truesdale,  59 
N.  H.  no. 

In  New  Jersey. — Craig  v.  Craig,  9 
N.  J.  L.  199;  Bell  V.  Price,  22  N.  T.  L. 
579:  Hoffman  v.  Hoffman,  26  N.  J.  L. 
175?  Vunk  V.  Raritan  River  R.  Co., 
56  N.  J.  L.  397;  Leslie  v.  Leslie,  50 
N.  J.  Eq.  106. 

In  New  /Vr;^.— Metropolitan  El.  R. 
Co.  XK  Manhattan  El.  R.  Co.,  11  Daly 
(N.  Y.)  396;  Birkbeck  v.  Burrows,  2 
Hall  (N.'Y.)  53;  Ott  T'.  Schroeppel, 
7 Barb.  (N.  Y.)436;  Owen  v.  Boerum, 


23  Barb.  (N.  Y.)  191 ;  Doke  v.  James, 

4  N.  Y.  570;  Flannery  v.  Sahagian, 
134  N.  Y.  86. 

In  North  Carolina.  —  Moore  v. 
Gherkin,  Busb.  (N.  Car.)  74;  M'Crae 
V.  Robeson,  2  Murph.  (N.  Car.)  128; 
Jones  T'.  Frazier,  i  Hawks  (N.  Car.) 
380;  Patton  V.  Baird,  7  Ired.  Eq.  (N. 
Car.)  257;  Gibbs  v.  Berry,  13  Ired. 
(N.  Car.)  389;  Brown  v.  Brown,  4 
Jones  (N.  (iar.)  124;  Noble  v.  Wig- 
gins, 7  Jones  (N.  Car.)  536;  Ballard 
V.  Mitchell,  8  Jones  (N.  Car.)  154; 
Henderson  v.  Cansler,  65  N.  Car.  543; 
Osborne  xk  Calvert,  83  N.  Car.  307; 
Clanton  x\  Price,  90  N.  Car.  97 ;  Long  v, 
Fitzgerald,  97  N.  Car.  41 ;  Knight  r. 
Holden,  104  N.  Car.  108;  Reizenstein 
r.  Hahn,  107  N.  Car.  157;  Field  r. 
Moody,  III  N.  Car.  354;  Patton  v. 
Garrett,  116  N.  Car.  850. 

In  Okie. — Prouse  t*.  Painter,  Tap- 
pan  (Ohio)  52;  Hunt  v.  Guilford,  4 
Ohio  312 ;  Jenifer  v.  Hamilton  County, 
2  Disney  (Ohio)  191;  Rice  v.  Has- 
senpfiug,  45  Ohio  St.  381. 

In  Pennsylx^ania.  —  Bavington  v. 
Clark,  2  P.  "&  W.  (Pa.)  118;  Bayard 
V,  Gillasspy,  i  Miles  (Pa.)  257 ;  Wight- 
man  V.  Pettis,  29  Pa.  St.  2H4 ;  Brock 
V.  Savage,  31  Pa.  St.  414;  McCracken 
XK  Clarke,  31  Pa.  St.  499;  Wynn  v. 
Bellas,  34  Pa.  St.  161 ;  Boschert  v. 
Brown,  72  Pa.  St.  373;  Jones  v.  Penn- 
sylvania R.  Co.,  143  Pa.  St.  376. 

In  South  Carolina. — Betsill  v.  Bet- 
sill,  30  S.  Car.  511,  512;  McCrady  v. 
Jones,  36  S.  Car.  148. 

In  Tennessee, — Cooley  v.  Dill,  i 
Swan  (Tenn.)  315;  Smith  v.  Cross- 
white,  5  Humph.  (Tenn.)  60;  Dough- 
erty V,  Mc  Whorter,7  Yerg.  (Tenn,)  243. 

In  Texas. — Hooper  v.  Brinson,  2 
Tex.  185 ;  Dockery  v.  Randolph,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  271. 

I  ft  Vermont. — Webber  v.  Ives,  i 
Tyler  ( Vt. )  441 ;  Bachelder  v.  Hanson, 
2  Aik.  ( Vt.)  323 ;  Penniman  v.  Patchin, 

5  Vt.  346;  Judd  V.  Wilson,  6  Vt.  185; 
Wellman  v.  Bulkley,  6  Vt.  300; 
Bamett  v.  Peck,  6  Vt.  457 ;  Preston  v. 
Whitcomb,   11   Vt.  48;    Emerson  m. 
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IV.  PROCEEDINGS  ON  A  COMlfON-LAW  AWARD. 

1 .  When  Made  by  Arbitrators, 
a.  Deelaratton  In  Assumpsit  on  an  Award. 

Form  No.  2188. 
(Precedent  in  i  Wentw.  PI.  92.) 

\Markkafn  and  LeBlanc. 

Trinity  Term,  19  Geo.  111.^ 
Salop ^  88.  Robert  Hale  complains  of  John  Charlton  Kinchant^ 
Esq,^  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our 
lord  the  now  king,  before  the  king  himself,  of  a  plea  of  trespass  on 
the  case  upon  promises,  for*  that  whereas  before  the  making  of  the 
promise  and  undertaking  of  the  said  defendant,  hereafter  next 
mentioned,  f  to  wit,  on  the  eighth  day  of  May^  A.D.  1118^  at 
Whitchurch  in  said  county,  divers  disputes  and  difl'erences  had  arisen 
and  were  then  subsisting  betwa^a  the  said  Robert  2ind  theeaid  yohn 
Charlton^  and  an  action  had  been  thereupon  brought,  and  was  de- 
pending in  his  majesty's  court  of  the  King's  Bench  at  Westminster^ 
in  the  county  of  Middlesex^  by  and  at  the  suit  of  the  said  Robert 
against  the  said  yohn  Charlton^  touching  and  concerning  {here  was 
set  out  the  cause  of  the  depending  action^  ;  and  whereas  for  the 
putting  an  end  to  the  said  disputes  and  differences,  the  said  Robert 
and  the  said  John  Charlton^  before  the  making  of  the  promise  and 
undertaking  of  the  said  yohn  Charlton  hereafter  next  mentioned, 
to  wit,  on  the  day  and  year  aforesaid,  at  Whitchurch  aforesaid,  sub- 
mitted themselves  to  the  award,  order,  arbitrament,  final  end,  and 
determination  of  one  yoshua  Leonard ^  gentleman,  an  arbitrator  in- 
differently named,  elected,  and  chosen,  as  well  on  the  part  and  behalf 
of  the  said  Robert  dL^  of  the  said  yohn  Charlton,^  to  arbitrate,  award, 
order,  judge,  and  determine  of  and  concerning  the  said  disputes  and 
differences ;  and  whereas  afterwards,  to  wit,  on  the  fifteenth  day 
of  MaVy  A.D.  1178.,  at  Whitchurch  aforesaid,  the  said  yoshua 
Leonard^  the  arbitrator  aforesaid,  having  taken  upon  himself  the 
burthen  of  the  said  arbitration,  in  due  manner  made  his  award  and 
determination    in    writing,*    of  and  concerning  the    premises    so 

• 

Udall,  13  Vt.  477;  Giddings  v,  Hada-  Co.,  108  U.  S.  368;  Gregory  v.  Stetson, 

way,  38  Vt.  343;  Bowman  v.  Downer,  133  U.  S.  580. 

28  Vt.  533;  Lamphire  v.  Cowan,  39  1.  The  formal  parts  of  the  declara- 

Vt.  421 ;  Sabin  r.  Angell,  44  Vt.  523 ;  tion  will  not  be  found  in  the  precedent, 

Hartiand  t».  Henry,  44  Vt.  554 ;  Jewett  but  have  been  added  in  order  to  ren- 

V.  Deiter,  59  Vt.  638.  der    the    form    complete.     For    the 

In  West  Virginia. — Wheeling  Gas  formal  parts  in  a  particular  jurisdic- 

Co.  V.  Wheeling,  8  W.  Va.  332;  State  tion  consult  the  title  Declarations. 

V.  Rawson,  25  W.  Va.  25 ;  Mathews  v.  2.  In    assumpsit   or  debt   upon   an 

Miller,   25   W.   Va.   820;    Rogers   v.  award  it  is  necessary  to  state  in  the 

Corrothers,  26  W.  Va.  240.  declaration  a  mutual  submission.     See 

In    the    United    States    Courts,  —  2  Saund.  61  A,  note  2,  and  cases  cited. 

Thornton  v.  Carson,  7  Cranch  (U.  S.)  8.  If  the  award  is  required  to  be  un- 

597 ;  Karthaus   v.  Ferrer,    i   Pet.  (U.  der  seal  the  averment  in  the  declara- 

S.)  223;  Lutz  V.  Linthicum,  8  Pet.  (U.  tion  must  be  accordingly.    2  Chit.  PI. 

S.)  167;  Scruggs  V.  Memphis,  etc.,  R.  89,  note  g, 
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referred  to  him  as  aforesaid,  bearing  date  the  day  and  year  last 
aforesaid,  and  thereby  then  and  there  awarded  and  declared  that 
{here  was  set  forth  the  substance  of  the  award), "^  so  that  the  said 
Robert's  then  present  demand  would  stand  as  underneath  (that  is  to 
say,  as  the  same  was  and  is  stated  underneath  the  said  award),  the 
balance  amounting  to  thirty-one  pounds  nine  shillings  and  three 
pence,  as  by  the  said  award  more  fully  appears,  of  which  said  award 
the  said  yohn  Charlton  afterwards,  to  wit,  on  the  fifteenth  day  of 
May  aforesaid,  at  Whitchurch  aforesaid,  had  notice,^  by  reason  of 
which  said  several  premises  the  said  yohn  Charlton  became  liable  to 
pay  to  the  said  Robert  the  said  sum  of  thirty-one  pounds  nine  shillings 
and  three  pence  so  awarded  to  him  as  aforesaid,  when  he,the  said  yohn 
Charlton^  should  be  thereto  afterwards  requested ;  and  being  so  liable, 
he, the  said  yohn  C!^^ar//t7;t, undertook, and  then  and  there  promised  the 
said  plaintiff,  to  pay  him  the  said  last  mentioned  sum  of  money  when 
he,  the  said  defendant,  should  be  thereunto  afterwards  requested;  yet 
the  said  defendant,  not  regarding  his  said  promise  and  undertaking, 
but  contriving  and  fraudulently  intending  craftily  and  subtilely  to 
deceive  and  defraud  the  said  Robert  in  this  behalf,  did  not,  nor 
would  when  he  was  so  requested  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  thirty-one  pounds  nine  shillings  and 
three  pence,  or  any  part  thereof,  to  the  said  Robert^  but  hath  hitherto 
wholly  neglected  and  refused  and  still  neglects  and  refuses  so  to  do, 
to  wit,  at  Whitchurch  SL^oressLid:  [Whereupon  the  said /?c)3^r/ says 
that  he  is  injured  and  hath  sustained  damage  to  the  amount  of  sixty 
pounds,  and  therefore  he  brings  his  suit,  etc. 

!yohn  Doe 
and 
Richard  /?(W?.]* 

Form  No.  2189. 
(Precedent  in  i  Wentw.  Pi.  94;  i  Am.  PI.  &Lawj.  Guide  56. )4 

[/«  the  Common  Pleas, 

Hilary  Term ,  1  Geo.  III.  ]  * 
Cumberland,  to  wit.      George  Atkinson,  late,  etc.,  gentleman, 

1.  It  is  sufficient  to  show  so  much  of  fatally  bad.     But  in  Denman  x\  Bay- 

the  award  only  as  to  entitle  the  plain-  less,  22  111.  302,  the  court  expressed 

tiff  to  his  action.     Perry  f.  Nicholson,  the  opinion  that  in  the  Massachusetts 

I   Burr.  280;  see  also  2  Saund.  62  h^  case  just  cited  it  was  provided  in  the 

note  5.  submission  that  the  parties  should  be 

3.  it  is  said  that  this  averment  is  notified  of  the  award, 
unnecessary ;  the  one  party  is  as  much        8.  The  formal  parts  of  the  declara- 
bound  to  take  notice  of  t^e  award  as  tion  will  not  be  found  in  the  precedent, 
the  other  unless  the  stipulation  be  that  but  have  been  added  in  order  to  ren- 
the  award  should  be  notified  to  the  der  the  form  complete.    For  the  formal 
parties,  in  which  ca.se  notice  must  be  parts  in  a  particular  jurisdiction  con- 
averred.     2  Saund.  62  a,  note  4;  but  suit  the  title  Declarations. 
in    Kingsley  v.  Bill,  9  Mass.  200,  a        4.  See  other  precedents  in  2  Chit, 
declaration   containing   no  allegation  PI.  119;  Tillingh.  Forms,  305;  Humph, 
that  the  award  was  published  or  made  Prec.  598;  2  Rev.  Swift's  Dig.  480, 481 : 
known  to  the  defendant  except  by  the  Oliver's  Prec.  (ist  ed.)  133,  134,  135. 
bringing  of  the  action  was  held  to  be 
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was  attached  to  answer  Thomas  Whitcfield  of  a  plea  of  trespass  on 
the  case  upon  promises;  and  thereupon  the  said  Thomas  by  Andrew 
Bacon^  his  attorney,  complains*  that  whereas  on  the  10th  of 
November^  1760^  at  Penrith  in  the  said  county,  f  divers  differences 
of  accounts  and  disputes  had  arisen,  and  were  then  and  there 
depending  between  the  said  plaintiff  and  the  said  defendant,  and 
thereupon,  for  putting  an  end  to  the  said  differences  and  disputes, 
they,  the  said  Thomas  and  George^  on  the  same  day  and  year  afore- 
said, at  Penrith  aforesaid,  submitted  themselves  1  to  stand  to  the 
award,  arbitrament,  and  final  determination  of  Edward  Osborn 
and  yohn  Sargent ^  provided  they  should  give  in  their  award  in 
writing  of  and  concerning  the  premises  in  the  course  of  one  calendar 
month  then  next  ensuing ;  and  if  the  said  arbitrators  should  not  end 
the  disputes  amicably  between  themselves,  then  to  stand  to  the 
award  and  final  decision  of  an  umpire  by  the  said  arbitrators  to  be 
indifferently  chosen,  provided  the  said  umpire  should  give  in  his 
said  award  and  final  determination  in  writing  in  the  space  of  two 
calendar  months  then  next  following ;  and  thereupon  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Penrith  aforesaid,  in 
consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  George ^  had  undertaken  and  faithfully  promised 
to  perform  and  fulfil  the  before  mentioned  agreement  in  all  things 
on  his  part  and  behalf  to  be  performed  and  fulfilled,  he,  the  said 
George^  undertook  and  then  and  there  faithfully  promised  the  said 
Thomas  that  he,  the  said  George^  would  perform  and  fulfil  the  said 
agreement  in  all  things  therein  contained  on  his  part  and  behalf  to 
be  performed  and  fulfilled.  And  the  said  plaintiff,  in  fact,  says 
that  afterwards,  and  before  the  expiration  of  one  calendar  month 
from  the  time  of  making  the  said  submission,  to  wit,  on  the  said 
Sth  of  December^  in  the  year  aforesaid,  at  Penrith  aforesaid,  they, 
the  said  Edward  and  yohn^  took  upon  themselves  the  burthen  of 
the  said  award,  and  then  and  there  in  due  manner  made  and  gave 
in  their  award  and  final  determination  in  writing*  of  and  concern- 
ing the  premises  so  submitted  to  them  as  aforesaid,  and  by  the  said 
award  did  then  and  there  award  and  order  that  all  suits  and  con- 
troversies whatsoever  had,  moved,  or  depending  between  the  said 
parties  touching  the  difference  of  accounts  to  the  day  of  the  date  of 
the  said  award  should  cease  and  be  no  further  prosecuted ;  and 
they  did  thereby  further  award  that  the  said  defendant  should  pay, 
or  cause  to  be  paid,  the  sum  of  seventy  pounds  to  the  said  plaintiff, 
on  or  before  the  Jirst  of  yanuary  then  next  following ;  and  they 
did  further  award  that  the  said  plaintiff  should  pay  and  bear  all 
expenses  anywise  relating  to  the  said  differences ;  and  lastly  they 
did  thereby  award  that  the  said  parties  should  give  each  to  the 
other  general  releases  from  the  beginning  of  the  world  to  the  day 
of  making  the  said  award ;  of  all  which  premises  the  defendant  on 
the  8th  of  December^  in  the  year  aforesaid,  at  Penrith  aforesaid, 
had  notice ;  and  although  all  suits  and  controversies   whatsoever 

I.  See  supra,  note  a,  p.  79.  2.  See  supra^  note  3,  p.  79. 
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had,  moved,  or  depending  between  the  said  parties  touching  the 
said  difference  of  accounts  to  the  said  8th  of  December  did  then 
and  there,  on  the  part  and  behalf  of  the  said  plaintiff,  cease  and 
were  not  further  prosecuted,  yet  {^concluding  as  in  Form  No,  2188 ^ 
omitting  the  fledges  to  prosecute^. 

Form  No.  ax 90. 
(Precedent  in  2  Chit.  PI.  82 ;  Tillingh.  Forms  291 ;  Humph.  Prec.  575.) 

(  Commencing  as  in  Form  No,  2188  or  Form  No.  2189^  and  con- 
tinuing down  /<?  *.  )^  That  whereas  the  said  Richard  Roe  heretofore, 
to  wit,  on  the /fr^/ day  of  May^  in  the  year  of  our  Ijotdonc  thousand 
seven  hundred  and  eighty^  at  Lambourne,  in  the  county  oi  Berkshire^ 
was  indebted  to  the  said  yohn  Doe  in  the  sum  of  £100  of  lawful 
money  of  Great  Britain  *  upon  and  by  virtue  of  a  certain  award  made 
by  Samuel  Short  upon  and  by  virtue  of  a  certain  submission  before 
that  time  made  by  the  said  John  Doe  and  the  said  Richard  Roe  *  to 
the  award,  order,  and  determination  of  the  said  Samuel  Shorty  of 
and  concerning  all  matters  in  difference  then  depending. between 
the  said  yohn  Doe  and  Richard  Roe^  and  upon  and  by  virtue  of 
which  said  reference  the  said  Samuel  Short  had  then  and  there 
awarded  that  the  said  Richard  Roe  should  pay  the  said  last  men- 
tioned sum  of  money  to  the  said  yohn  Doe^  and  being  so  indebted, 
he,  the  said  Richard  Roe^  in  consideration  thereof  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  Lambourne  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  yohn  Doe^  to 
pay  him  the  said  last  mentioned  sum  of  money  when  he,  the  said 
Richard  Roe^  should  be  thereunto  afterwards  requested,  yet  the  said 
defendant,  not  regarding  (concluding  as  in  Form  No.  2188  or 
Form  No.  2189).^ 

Form  No.  a  191. 

(Precedent  in  Whitcomb  v.  Preston,  13  Vt.  53.) 

[State  of  Vermont^  )  To  the  sheriff  of  Chittenden  County,  his 

Chittenden  county.  \  ^^'  deputy,  or  either  of  the  constables  of 

Richmond^  in  said  county.  Greeting : 

By  the  authority  of  the  state  of  \  ^ermont  you  are  hereby  com- 
manded to  summon  Noah  Preston^  of  Richmond^  to  appear  before 
the  County  Court  next  to  be  holden  at  Burlington^  within  and  for 
said  county  of  Chittenden^  on  the  third  Tuesday  in  September^ 
i8-4(?,  then  and  there  in  said  court  to  answer  to  Erastus  F,  Whit- 
comb., of  said  Richmond^  ,*  in  a  plea  of  the  case  *  for  that  whereas, 

1.  If  the  action  were  in  the  King's  the    King's    Bench    or  the  Common 

Bench    the  declaration    would     com-  Pleas. 

mence  as  in  Form  No.  2188;  if  in  the  4.  The  words  enclosed  in  [     ]  will 

Common  Pleas,  as  in  Form  No.  2189.  not  be  found  in  the  reported  case,  but 

8.  See  supra,  note  2,  p.  79.  have  been   added  to  render  the  form 

3.  According  as  the  action  was  in  complete. 
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before  the  making  of  the  promise  of  the  defendant  hereinafter  next 
mentioned,  certain  differences  had  arisen  and  were  then  depending 
between  the  said  plaintiff  and  the  said  defendant,  touching  and  con- 
cerning a  quantity  of  hay  and  a  certain  piece  of  land,  a  part  of  the 
old  Cox  farm,  in  Richmond^  in  the  county  of  Chittenden^  and  divers 
suits  having  then  been  commenced  and  were  then  pending,  relative 
to  said  hay,  by  this  defendant  against  this  plaintiff,  which  said  hay 
the  said  plaintiff  had,  before  that  time,  received  of  and  from  the 
said  defendant,  and  converted  to  his  own  use.  And  therefore  for 
the  putting  an  end  to  the  said  differences  the  said  plaintiff,  and  the 
said  defendant,  heretofore,  to  wit,  on  the  ISth  day  of  March ^  A.D. 
i8J7,  at  said  Richmond^  by  their  writing,  signed  by  them  respect- 
ively, submitted  themselves  i  to  the  award  of  Edward  yones  and 
Nathan  Fay^  5^r.,  giving  the  said  yones  and  Fay  full  power  to 
award  the  transfer  of  the  title  to  said  land,  by  deed,  or  other- 
wise, and  the  price  and  quantity  of  said  hay,  and  also  to  award  as 
to  the  bills  of  cost  which  had  arisen  in  said  suits  above-mentioned, 
and  all  other  things  as  to  law  and  equity  should  appertain,  and  then 
and  there  mutually  bound  themselves,  in  the  said  submission,  that, 
in  case  either  the  said  plaintiff  or  the  said  defendant  should  revoke 
the  said  submission,  or  neglect  and  refuse  to  perform  the  award 
made  in  the  premises,  the  party  so  revoking  or  neglecting  and  re- 
fusing to  perform  the  award  so  made,  as  aforesaid,  should  pay  to 
the  other  party  the  sum  of  five  hundred  dollars,  in  lieu  of  all  other 
damages;  and,  in  consideration  thereof,  and  that  the  said  plaintiff, 
at  the  special  instance  and  request  of  the  said  defendant,  had  then 
and  there  undertaken  and  faithfully  promised  the  said  defendant  to 
perform,  abide,  and  fulfil  the  award  of  the  said  Edward  yones  and 
Nathan  Fay^  5^r.,  to  be  so  made  as  soon  as  might  be  between  the 
said  plaintiff  and  defendant,  of  and  concerning  the  said  differences, 
in  all  things  therein  contained,  on  the  said  plaintiff's  part  and  behalf 
to  be  performed  and  fulfilled,  or  else  to  pay  the  defendant  the  said 
sum  of  five  hundred  dollars,  he,  the  said  defendant,  then  and  there 
faithfully  promised  the  said  plaintiff  to  perform  and  fulfil  the  said 
award  in  all  things  therein  contained  on  the  said  defendant's  part 
and  behalf  to  be  performed  and  fulfilled,  or  else  to  pay  the  said 
plaintiff  the  said  sum  oi  five  hundred  dollars.  And  the  said  plain- 
tiff in  fact  saith  that  the  said  Edward  yones  and  Nathan  Fay.,  5^r., 
having  taken  upon  themselves  the  burthen  of  said  arbitrament,  aft- 
erwards, to  wit,  on  the  thirteenth  day  of  Marchy  A.D.  i8,?7,  at  said 
Richmond .,  made  their  certain  award,  in  writing,*  between  the  said 
plaintiff  and  the  said  defendant,  of  and  concerning  the  said  differ- 
ences, and  did  thereby  award,  among  other  things,  that  the  said 
plaintiff  should,  on  or  before  the  first  day  of  April  then  next,  make 
out,  'well  execute,  and  deliver  to  the  said  defendant,  a  good,  authen- 
tic deed  of  conveyance  of  all  the  land  which  the  said  plaintiff  then 
held  by  deed  of  conveyance  from  one  Samuel  Martin.,  being  a  part 
of  the  old  Cox  farm,  and  give  to  the  said   defendant  the  possession 

1.  See  supra^  note  2,  p.  79.  2.  See  supra^  note  3,  p.  79. 
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of  the  said  premises  on  or  before  the  day  last  aforesaid,  and  that, 
upon  the  delivery  of  the  said  deed  of  said  land  by  the  said  plaintiff 
to  the  said  defendant,  the  defendant  should  pay  to  the  said  plaintiff 
the  sum  of  $277.36,  in  full  satisfaction  and  discharge  of  said  differ- 
ence, of  which  said  award  the  said  defendant  afterwards,  to  wit, 
on  the  said  thirteenth  day  of  March ^  A.D.  i8t>7,  at  %^\6.  Richmond ^ 
had  notice.  1  And,  although  the  said  plaintiff  afterwards,  to  wit,  on 
the  said  first  day  of  Aprils  and  at  all  times  before  and  since,  hath 
been  willing  and  ready  to  perform,  and  did  then  and  there  perform, 
all  things  on  his  part  in  the  said  award  by  him  to  be  performed  and 
fulRlled,  and  although  the  said  defendant  was,  after  the  making  of 
said  award,  to  wit,  on  the  said^V^/  day  of  Aprils  at  said  Richmond^ 
and  before  and  since  that  time,  requested  by  the  said  plaintiff  to  pay 
the  said  sum  of  two  hundred  and  seventy -seven  dollars  and  thirty-six 
cents,  and  to  take  of  and  from  the  plaintiff  a  good  and  authentic 
deed  of  conveyance  of  all  the  land  which  the  plaintiff,  at  the  time 
of  making  of  said  award,  held  by  virtue  of  said  deed  from  Samuel 
Martin,  being  a  part  of  the  old  Cox  farm,  so  called,  in  Richmond 
aforesaid  (which  deed  plaintiff  then  and  there  executed  to  defendant, 
with  covenant  of  warranty,  and  offered  to  defendant,  with  possession 
of  the  premises,  agreeably  to  said  award,  all  which  plaintiff  was  then 
and  there  ready  and  willing  to  do)  or  otherwise  to  pay  to  the  said 
plaintiff  the  said  sum  of  ^t^^  ^««(/r^(/ dollars,  according  to  the  tenor 
and  effect  of  the  said  submission  and  award,  and  according  to  the 
promises  and  undertakings  of  him  the  said  defendant.  Yet  the  said 
defendant  did  not  nor  would  on  or  before  the  %2L\d  first  day  of  Aprils 
A.D.  i8<57,  pay  to  the  plaintiff  the  said  sum  of  two  hundred  and 
seventy-seven  dollars  and  thirty-six  cents,  nor  the  said  sum  of  five 
hundred  dollars,  nor  any  part  thereof,  nor  accept  said  deed  so  exe- 
cuted and  offered,  but  then  and  there  wholly  neglected  and  refused 
so  to  do,  whereby  and  by  reason  whereof  the  said  defendant  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  five  hundred  dol- 
lars agreeably  to  his  said  promise  and  undertaking  in  the  said  sub- 
mission contained  and  expressed  [yet  the  defendant  did  not  when 
requested  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum 
of  five  hundred  dollars  or  any  part  thereof  to  the  plaintiff,  but  to 
pay  the  same  has  neglected  and  refused,  and  still  does  neglect  and 
refuse,  to  the  damage  of  the  said  Erastus  P,  Whitcomb^  as  he  says, 
the  sum  of  six  hundred  dollars,  for  the  recovery  of  which,  with  just 
costs,  the  said  Erastus  F,  Whitcomb  brings  suit.  Hereof  fail  not, 
but  of  this  writ,  with  your  doings  thereon,  make  due  return  accord- 
ing to  law. 

Dated  at  Burlington^  in  the  county  of  Chittenden ^  the  first  day 
of  September^  in  the  year  of  our  Lord  one  thousand  eight  hundred 
diii^  forty. 

John  Hancock^  Clerk.]* 

1.  See  supra ^  note  2,  p.  8o.  but   have  been  added  to   render   the 

2.  The  words  enclosed  in  [     ]  will     form  complete, 
not  be   found    in    the    reported    case 
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Form  No.  2  x9a. 

(Precedent  in  Gibson  f.  Powell,  5  Smed.  &  M.  (Miss.)  713.) 

[State  of  Mississippi^  )  In   the   Circuit  Court,  May  Term,  A.D. 
County  of  Simpson,      \      18-^.] l 

Lewis  C.  Gibson  complains  of  Harmon  Powell ^  being  in  custody, 
etc.,*  of  a  plea  of  trespass  on  the  case.     For  that  whereas  hereto- 
fore, to  wit,  on  Xh't  first  day  of  September^  in  the  county  aforesaid, 
a  controversy  having  arisen  between  the  said  plaintiff  and  Henry 
Powell^  said  Harmon  Powell  and  Henry  C.  Bennett^  touching  two 
several   promissory  notes  made  by  said  Henry  P owelty  Harmon 
Powell^  and  Henry  C.  Bennett^  the  one  due  the  1st  day  of  yan- 
uary^  iS^^,  for  the  sum  of  $3^595;  and  the  other  for  the  like  sum 
of  $S,59o.   due   1st  day  of   January ^  184^/  and  both  payable  to 
the  said  plaintiff,  subject  to  credits  amounting  to  the  sum  of  %108,Ji^; 
^ind  the  parties  being  desirous  to  settle  and  adjust  the  residue  of  the 
said  matters  of  dispute,  then  and  there  agreed  to  submit  the  same 
to  the  arbitration  and  award  of  yohn  Mcintosh^  yames  Dear^  and 
John  Bishops  persons  indifferently  chosen  by  and  between  the  said 
parties  *  for  that  purpose ;  and  the  plaintiff  avers  that  the  arbitra- 
tors chosen  and  constituted  as  aforesaid,  afterwards,  to  wit,  on  the 
19th  day    of   October^    184^,    in   the   county   aforesaid,    did  make 
and  deliver  to  the  parties  aforesaid  their  award  in  writing,  in  sub- 
stance and  effect  as  follows,  to  wit  (here  was  set  out  the  substance 
of  the  award)  ;*  of  all  which  the  said  defendant,  at  the  county  afore- 
said, had  notice.     By  means  whereof  [the  said  defendant  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  %ly895^  so  awarded 
to  him  as  aforesaid,  when  he,  the  said  defendant,  should  be  thereto 
afterwards  requested,  and  being  so  liable  he,  the  said  defendant,  un- 
dertook, and  then  and  there  promised  the  said  plaintiff,  to  pay  him  the 
said  last  mentioned  sum  of  money  when  he  the  said  defendant  should 
be  thereunto  afterwards  requested ;  yet  the  said  defendant,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  fraudu- 
lently intending  craftily   and  subtly  to   deceive   and  defraud  the 
said  plaintiff  in  this  behalf,  did  not,  nor  would,  when  he  was  so  re- 
quested as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum 
of  $l,S96j  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto 
wholly  neglected  and  refused,  and  still  neglects  and  refuses,  so  to 
do.     Whereupon  the  said  plaintiff  says  that  he  is  injured  and  hath 
sustained  damage  to  the  amount  of  %2^000y  and  therefore  he  brings 
his  suit,  etc.  yeremiah  Mason^  Attorney  for  Plaintiff. ]* 

1.  The  formal  parts  of  the  declara-  2.  The     old    English     common-law 

tion  as  well  as  the  words  enclosed  in  form  was  **  bein^  in  the  custody  of  the 

[    ]  will  not  be  found  in  the  precedent,  marshal  of  the  Marshalsea  of  our  lord 

but  have  been  added  to  render  the  the   now  king,  before  the  king  him- 

form  complete.  self."     2  Chit.  PI.  12, 

A  second  count  in  the  declaration  not  3.  See  supra^  note  2,  p.  79. 

relating  to  the  subject  of  Arbitration  4.  See  supra^  note  i,  p.  80. 
tnd  Award  has  been  omitted  from  the 
form. 

85  Volume  II. 


2193. 


ARBITRATION  AND  A  WARD, 


2193. 


b.  Same  on  a  Parol  Submission. 

Form  No.  2x93. 
(Precedent  in  i  Saund.  PI.  1S3.) 

(  Commencing  as  in  Form  No,  2188  or  Form  No,  2189,  and  con- 
tinuing down  to\)'^  certain  differences  had  arisen  and  were  then  de- 
pending between  the  said  plaintiff  and  the  said  defendant  concern- 
ing (here  were  set  forth  the  matters  in  dispute),  to  wit,  at  Andover^ 
in  the  county  aforesaid ;  and  thereupon  for  the  putting  an  end  to 
the  said  differences  the  said  plaintiff  and  the  said  defendant  hereto- 
fore, to  wit,  on  Xh^Jirst  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  end  one.  at  Andover  aforesaid,  each  of  them 
respectively  and  mutually  *  submitted  themselves  to  the  award  of 
one  Joseph  Hunt,  to  be  made  between  the  paid  plaintiff  and  the 
said  defendant  of  and  concerning  the  said  differences,  and  in  con- 
sideration thereof  and  also  in  consideration  that  the  said  plaintiff  at 
the  special  instance  and  request  of  the  said  defendant  had  then  and 
there  undertaken  and  faithfully  promised  the  said  defendant  to  per- 
form and  fulfil  the  award  of  the  said  Joseph  Hunt,  to  be  so  made 
between  the  said  plaintiff  and  the  said  defendant  of  and  concerning 
the  said  differences  and  all  things  therein  contained  on  his,  the  said 
plaintiff's,  part  and  behalf  to  be  performed  and  fulfilled,  he,  the  said 
defendant,  undertook  and  faithfully  promised  the  said  plaintiff  to 
perform  and  fulfil  the  said  award  in  all  things  therein  contained  on 
his,  the  said  defendant's,  part  and  behalf  to  be  performed  and  ful- 
filled. And  the  said  plaintiff  in  fact  says  that  the  said  Joseph  Hunt^ 
having  taken  upon  himself  the  burden  of  the  said  arbitrament,  after- 
wards, to  wit,  on  the  second  day  of  April  in  the  year  aforesaid,  at 
Andover  aforesaid,  made  his  certain  award  ^  between  the  said 
plaintiff  and  the  said  defendant  of  and  concerning  the  said  differ- 
ences, and  did  thereby  then  and  there  declare  an  award  that  the 
said  defendant  should  pay  to  the  said  plaintiff  the  sum  of  one  hhn- 
dred  pounds,  for  and  in  respect  and  full  satisfaction  and  discharge 
of  the  said  differences,  of  which  said  award  the  said  defendant  after- 
wards, to  wit,  on  the  second  day  of  April  in  the  year  aforesaid  had 
notice,  and  was  then  and  there  requested  by  the  said  plaintiff  to 
pay  him  the  said  sum  of  one  hundred  pounds,  all  of  which  said  sum 
of  one  hundred  pounds  he,  the  said  defendant,  then  and  there  ought 
to  have  paid  to  the  said  plaintiff  according  to  the  tenor  and  effect 
of  the  said  award  and  his  promise  and  undertaking  aforesaid ;  yet 
the  said  defendant  not  regarding  his  said  promise  (concluding  as  in 
Form  No,  2188  or  Form  No.  2189).^ 

c.  Same  by  Executors  a^rainst  an  Administratrix  upon  an  Award  Made 
in  Pursuance  of  a  Submission  Entered  into  by  Testator  and  Intes- 
tate in  Their  Respeetiye  Lifetimes. 


1.  See  supra,  note  i,  p.  79. 
%.  See  supra,  note  2,  p.  79. 


S.  See  supra,  note  3,  p.  79. 
4.  See  supra,  note  3,  p.  82. 
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Form  No.  2x94. 

(Precedent  In  i  Wentw.  PI.  90;  i  Am.  PI.  &  Lawy.  Guide  56.) 

\Markhafn  and  Le  Blanc, 

Trinity  Term,  26  Geo.  III.}^ 
Middlesex^  to  wit.  yohn  Richards^  clerk,  and  Andrew  Jennings^ 
executors  of  the  last  will  and  testament  of  Mary  Hull^  deceased, 
complain  against  Isabella  Hull,  being  in  the  custody  of  the  marshal 
of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  him- 
self, of  a  plea  of  trespass  on  the  case  upon  promises,  for  that  where- 
as on  the  llih  day  of  June,  A.D.  llSIf.,  at  Westminster,  in  the 
county  aforesaid,  divers  disputes,  differences,  and  controversies  had 
arisen,  and  were  then  and  there  depending  between  the  said  Mary 
H.  in  her  lifetime,  and  one  John  Hughes;  and  thereupon,  for  the 
putting  an  end  to  the  said  disputes,  differences,  and  controversies, 
the  said  Mary  H,  in  her  lifetime  and  the  said  yohn  H,  on  the  same 
day  and  year,  at  Westminster  aforesaid,  submitted  themselves  to 
stand  to  the  award,  order,  arbitrament,  final  end,  and  determination 
of  Francis  Whyte  and  Robert  Goode,  both  of  said  Westminster, 
arbitrators  indifferently  named,  elected,  and  chosen,  as  well  on  the 
part  and  behalf  of  the  said  yohn  H.  as  of  the  said  Mary  H^  to 
arbitrate,  award,  order,  judge,  and  determine  of  and  concerning  the 
-said  disputes,  differences,  and  controversies,  so  as  the  award  should 
be  made  in  writing  ready  to  be  delivered  on  or  before  the  24th  day 
of  September  then  next  ensuing;  and  whereas  afterwards,  and 
within  the  time  in  that  behalf  limited  for  the  said  Francis  W.  and 
Robert  G.  to  make  their  award  concerning  the  premises  as  afore- 
said, to  wit,  on  the  said  twenty -fourth  day  of  September,  A.D. 
1764,  the  said  Francis  W,  and  Robert  G.  in  due  manner  made 
their  award,  order,  and  determination  in  writing'  of  and  concern- 
ing the  premises  so  referred  to  them  as  aforesaid,  then  ready  to  be 
-delivered  to  the  said  Mary  H.  and  yohn  H.  and  bearing  date  the 
day  and  year  last  aforesaid ;  whereby  the  said  Francis  W.  and 
Robert  G.  did  then  and  there  amongst  other  things  award  and  order 
that  the  said  yohn  H.  his  heirs,  executors,  or  administrators,  should, 
on  or  before  the  25th  of  March  next  ensuing  the  date  of  the  said 
award,  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  Mary 
H.  her  executors,  administrators,  or  assigns,  the  sum  of  nine  hun- 
dred and  eighty-three  pounds  and  twopence  halfpenny,  with  interest 
for  the  same  after  the  rate  of  four  pounds  by  the  hundred  by  the 
year  from  the  day  of  the  date  of  the  said  award  ;  and  the  said  Francis 
W.  and  Robert  G.  did  then  and  there  by  their  said  award  farther 
award  and  order  that  the  said  yohn  H.  should  within  the  space  of  one 
month  then  next  ensuing  execute  to  the  said  Mary  H,  a  general 
release  of  all  actions,  suits,  damages,  accounts,  reckonings,  and 
demands  whatsoever,  from  the  beginning  of  the  world  to  the  day 
of  the  date  of  the  therein  recited  bonds  of  arbitration ;  and  that  the 


1.  See  supra,  note  4,  p.  82. 
%.  See  supra,  note  2,  p.  79. 
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said  Mary  U,  should  within  the  same  time  in  like  manner  execute 
to  the  said  yokn  H.  a  like  general  release  of  all  actions,  suits,  dam- 
ages, accounts,  reckonings,  and  demands  whatsoever,  from  the 
beginning  of  the  world  to  the  day  of  the  date  of  the  said  recited 
bonds  of  arbitration ;  of  all.  which  said  premises,  he  the  said  yohn 
H.  afterwards,  to  wit,  on  the  twenty- seventh  day  of  Septepther  in 
the  year  aforesaid,  at  Westminster  aforesaid,  had  notice ;  ^  and  the 
said  yohn  and  Andrew  in  fact  say  that  the  said  yohn  H,  after- 
wards, and  after  the  making  of  the  said  award,  to  wit,  on  the  1st 
day  of  October  A.D.  1765^  at  Westminster  aforesaid,  died  intes- 
tate, possessed  of  and  entitled  unto  divers  goods,  chattels,  and 
effects  of  great  value,  to  wit,  of  the  value  of  three  thousand  pounds; 
and  the  said  yohn  and  Andrew  further  say  that  administration  of 
all  and  singular  the  goods,  chattels,  and  credits,  which  were  the 
goods,  chattels,  and  credits  of  the  said  yohn  H,  at  the  time  of  his 
death,  after  the  death  of  the  said  yohn  Hughes^  to  wit,  on  the  1st 
day  of  November  in  the  year  aforesaid,  at  Westminster  aforesaid, 
by  Frederick  by  divine  Providence  archbishop  of  Canterbury,  pri- 
mate of  all  England  and  metropolitan,  was  in  due  manner  commit- 
ted to  the  said  Isabella^  to  wit,  at  Westminster  aforesaid ;  and  by 
virtue  thereof  she,  the  said  Isabella^  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Westminster  aforesaid,  became  and  was  possessed 
of  divers  goods  and  chattels,  which  were  the  goods  and  chattels  of 
the  said  yohn  //.  at  the  time  of  his  death;  and  the  said  yohn  and 
Andrew  further  say  that  the  said  Mary  H.  afterwards,  to  wit,  on  the 
10th  day  of  November  in  the  year  aforesaid,  at  Westminster  afore- 
said, made  her  last  will  and  testament  in  writing,  and  thereby  con- 
stituted and  appointed  them  the  said  yohn  and  Andrew  executors 
thereof;  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  Westminster  aforesaid,  died ;  and  the  said  yohn  and  Andrew 
further  say  that  the  said  sum  of  nine  hundred  and  eighty-three 
pounds  and  twopence  halfpenny^  in  the  said  award  mentioned,  at 
the  time  of  the  death  of  the  said  Mary  H, ,  was  wholly  due  and 
owing  and  unpaid  to  the  said  Mary  H.;  by  reason  of  which  prem- 
ises the  said  Isabella  as  administratrix  as  aforesaid,  became  liable  to 
pay  to  the  said  yohn  and  Andrew  as  executors  as  aforesaid,  the 
said  sum  of  nine  hundred  and  eighty-three  pounds  and  twopence 
halfpenny^  in  the  said  award  mentioned,  together  with  interest  for 
the  same  from  the  day  of  the  date  of  the  said  award  after  the  rate 
oS.  four  pounds  per  cent,  per  annum;  and  being  so  liable,  she  the 
said  Isabella  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  Westminster  aforesaid,  undertook 
and  faithfully  promised  the  said  yohn  and  Andrew  to  pay  them  the 
said  sum  of  money  in  the  said  award  mentioned,  together  with  in- 
terest for  the  same  as  aforesaid,  when  she  the  said  Isabella  should 
be  thereto  afterwards  requested  {^continuing  and  concluding  as  in 
Form  No,  2188).^ 

1.  See  snpra^  note  2,  p.  8o.  and  received,  have  been  omitted  from 

2.  A  second  count  on  another  award,     the  form  although  found  in  the  prec- 
and    a    third    count    fo;-    money  had     edent. 
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d.  Deeiaratlon  in  Debt  on  an  Award,  Submission  by  Simple  Agreement. 

Form  No.  2x95. 

(Precedent  in  i  Saund.  PI.  184.)^ 
\In  the  King^s  Bench, 

Trinity  Term,  0  Geo,  J  V, 
Southampton,  to  wit :  Samuel  Short  complains  of  Richard  Roe, 
being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord 
the  now  king,  before  the  king  himself,  of  a  plea  that  he  render 
unto  the  said  Samuel  Short  the  sum  oi  fifty  pounds  of  lawful  money 
of  Great  Britain  which  he  owes  to  and  unjustly  detains  from  him.]"  * 
For  that  whereas  heretofore,  to  wit,  on  t\iQ fourth  day  of  January^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  one,  at  An  clover^ 
in  said  county,  f  a  certain  action  of  ejectment  being  then  deporKrmpr 
and  at  issue  in  the  court  of  our  said  lord  the  king,  at  Westckcsir./\ 
wherein  one  fohn  Doe  (on  the  demise  of  the  said  Samuel  Short) 
was  the  plaintiff,  and  the  said  Richard  Roe  was  defendant ;  it  v/as 
then  and  there,  by  a  certain  agreement  in  writing,  bearing  date  the 
day  and  year  aforesaid,  agreed  by  and  between  them,  the  said 
Samuel  Short  and  the  said  Richard  Roe,  that  all  matters  in  differ- 
ence between  them  and  the  title  to  the  premises  in  question,  and  the 
pleadings  in  the  said  cause  mentioned,  should  be  referred  to  the 
award,  arbitrament,  and  determination  of  Joseph  Hunt  as  arbitra- 
tor, indifferently  chosen  between  the  said  parties;  3  that  said  yoscph 
Hunt  should  make  his  award  in  writing,  ready  to  be  delivered  to 
the  said  parties  on  or  before  the^V^/  day  of  March  then  next,  and 
that  he,  the  said  arbitrator,  should  have  full  power  to  order  and 
direct  that  judgment  in  the  said  cause  should  be  entered  for  the 
plaintiff;  that  judgment,  as  in  case  of  nonsuit,  should  be  entered  foi* 
the  defendant  as  the  said  Joseph  Hunt  should  think  proper,  and 
generally  to  make  such  other  orders  therein  as  to  him,  the  said 
Joseph  Hunt,  should  seem  meet,  as  in  and  by  the  said  agreement, 
and  reference  being  thereunto  had,  will  amongst  other  things  more 
fully  and  at  large  appear.  And  the  said  Samuel  Short  in  fact  salth, 
that  after  making  the  said  agreement  and  within  the  time  limited 
for  making  the  said  award,  to  wit,  on  the  twenty-sixth  day  of  Febru- 
ary, in  the  year  aforesaid,  and  at  Andover  nioresaid,  the  Raid  Joseph 
Hunt,  in  pursuance  of  the  agreement  having  accepted  and  taken 
upon  himself  the  said  reference,  did  make  and  publish  his  award 
in  writing*  of  and  concerning  the  premises  so  referred  as  aforesaid, 
and  ready  to  be  delivered  to  the  said  parties,  and  bearing  date  the 
twenty-sixth  day  of  February  last  aforesaid;  and  did  thereby  then 
and  there  award,  amongst  other  things,  that  he,  the  said  Richard 
Roe,  should  within  three  mofiths  of  the  said  award,  pay  to  him,  the 
said  Samuel  Short,  or  his  attorney,  his  taxable  costs,  as  defendant, 

1.  See  also  precedents  in  5  Wentw.     have  been  added  to  render  the  form 

Pi.   33^»  34^  344»  35O1  357;    Oliver's  complete. 

Prec.  nst  ed.)  4^29/  3.  See  supra,  note  2,  p.  79. 

a.  The  words  enclosed  in    [     ]  will  4.  See  supra,  note  3,  p.  79. 
ii6t  be  found   in  the  precedent,   but 
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in  the  said  ejectment,  as  by  the  said  award,  reference  being  there- 
unto had,  will  amongst  other  things  more  fully  and  at  large  appear. 
And  the  said  Samuel  Short  in  fact  further  saith  that  the  costs  of  the 
said  Samuel  Short  in  the  said  cause  were  afterwards,  to  wit,  on  the 
twentieth  day  of  March ^  in  the  year  aforesaid,  duly  taxed  at  a  larg^ 
sum  of  money,  to  wit,  of  £50 y  of  all  which  premises  the  said 
defendant  afterwards,  to  wit,  on  the  twentieth  day  of  March ^  in  the 
year  aforesaid,  at  Andover  aforesaid,  had  notice;  yet  the  said  de- 
fendant hath  not  paid,  or  caused  to  be  paid  unto  the  said  Samuel 
Shorty  or  his  attorney,  the  said  sum  of  £50^  with  the  costs  and 
charges  aforesaid,  but  hath  hitherto  wholly  refused  and  neglected 
so  to  do,  and  therein  wholly  failed  and  made  default,  whereby,  and 
by  reason  of  the  said  sum  of  money  being  and  remaining  wholly  un- 
paid an  action  hath  accrued  to  the  said  plaintiff  to  demand  and 
have  of  and  from  the  said  defendant  the  said  last  mentioned  sum  of 
£50,  Whereupon  the  said  Samuel  Short  saith  that  he  is  injured 
and  hath  sustained  damage  to  the  amount  of  £60^  and  therefore  he 
brings  his  suit,  etc.  (      yohn  Den 

Pledges   to   prosecute   <  and 

(  Richard  Pen. 
e.  Same,  Submlssioii  by  Bond. 

Form  No.  1x96. 

(Precedent  in  2  Chit.  PI.   188;  Tillingh.  Forms  382;  Humph.  Prec.  671; 

Oliver's  Prec.  (i.st  ed.)  427.) 

(  Commencing  as  in  Form  No.  2195^  and  continuing  down  to  ♦.) 
For  that  whereas  certain  differences  having  arisen  and  being  depend- 
ing between  the  said  yohn  Doe  and  the  said  Richard  Roe^  the  said 
yohn  Doe  heretofore,  to  wit,  on  Xh^  fourth  day  of  yanuary^  A.D. 
1780,  at  Andover^  in  said  county,  by  a  certain  bond  of  arbitration, 
bearing  date  the  day  and  year  last  above  named,  became  bound  to 
the  said  Richard  Roe  in  a  certain  penal  sum,  in  the  said  bond  men- 
tioned; and  the  said  Richard  Roe  then  and  there  by  a  certain  other 
bond  of  arbitration,  bearing  date  the  %2X^  fourth  day  of  yanuary^  last 
named,  became  and  was  bound  to  the  said  yohn  Doe  in  a  certain  penal 
sum  in  the  same  bond  mentioned,  which  said  bonds  were  respectively 
conditioned  to  i  abide  the  award  and  determination  *  of  yoseph  Hunty 
of  said  Andover^  an  arbitrator  indifferently  elected  and  named,  as 
well  by  2  and  on  the  part  and  behalf  of  the  said  Richard  Roe  as  by 
and  on  the  behalf  of  the  said  yohn  Doe  to  arbitrate,  award,  order, 
adjudge,  and  determine  of  and  concerning  all,  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels,  controversies, 
trespasses,  damages,  and  demands  whatsoever,  at  any  time  thereto- 
fore had,  made,  moved,  brought,  commenced,  sued,  prosecuted, 
done,  suffered,  committed,  or  depending  by  and  between  the  said 

1.  The  substance  only  of  the  condi-  an  award  it  is  necessary  in  the  declara- 
tion need  beset  forth.  2  Chit.  PI.  188,  tion  to  allege  a  mutual  submission, 
note  X.  Dilley  v,  Polhill,  2  Stra.  923 ;  see  also 

8.  Where  an  action  is  brought  upon  2  Saund.  61  A,  note  2. 
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parties,  or  any  or  either  of  them,  so  as  the  said  award  should  be 
made,  and  ready  to  be  delivered  to  the  said  parties  in  difference,  or 
such  of  them  as  should  desire  the  same  on  or  before  the  first  day  of 
F:hruary^  then  next.  And  the  said  yohn  Doe  further  saith,  that 
the  said  Joseph  Hunt  having  taken  upon  himself  the  burden  of  the 
siLl  arbitration,  did  in  due  manner  and  within*  the  time  for  that 
purpose  appointed,  to  wit,  on  the  first  day  of  February  ^  in  the  year 
aforesaid,  at  AnJover,  aforesaid,  duly  make  and  publish  his  a  war  I 
in  writing,!  of  and  concerning  the  said  matters  in  difference  bet\/j j.i 
tha  said  parties,  ready  to  be  delivered  to  the  said  parties  in  differ- 
ence, or  such  of  them  as  should  desire  the  same,  and  bearing  date 
the  day  and  year  last  above  named,  and  did  thereby  award  and 
direct*  that  the  said  Richard  Roe  should  pay  to  the  said  yohn  Doe 
for,  inhere  was  set  out  the  award  so  far  as  it  related  to  the  payment 
of  the  money  y)  which  when  paid  should  be  in  full  satisfaction  of  all 
claims  and  demands  of  him  the  said  John  Doe  upon  or  against  the  said 
Richard  Roe  for  or  in  respect  of  the  said  matters  in  difference ;  and 
the  said  Joseph  Hunt  did  thereby  further  award  and  direct  that  the 
said  John  Doe  should  ^^y  forty  guineas  as  and  for  the  costs  of  that 
his  award,  and  that  the  said  Richard  Roe  should  upon  demand 
repay  to  the  said  John  Doe  or  to  Andrew  Bacon ^  his  solicitor,  one 
moiety  of  such  sum  oi  forty  guineas,  and  that  in  all  other  respects 
the  said  parties  respectively  should  bear  their  own  costs  of  that  ref- 
erence, as  by  the  said  award,  reference  being  thereunto  had,  will 
more  fully  appear,  of  which  said  award  the  said  Richard  Roe  after- 
wards, to  wit,  on  the^rj/  day  of  February  in  the  year  aforesaid, 
at  /I »^{W<?r  aforesaid,  had  notice.*  And  although  the  said  Richard 
Roe  did  afterwards,  to  wit,  on  the  first  day  of  February  in  the 
year  aforesaid,  pay  to  the  said  John  Doe  the  said  sum  of  £.80^  in 
the  said  award  mentioned ;  yet  the  said  Richard  Roe  did  not,  on 
the  said  day  in  the  said  award  in  that  behalf  mentioned,  pay  to  the 
said  John  Doe  the  said  sum  of  £50^  in  the  said  award  mentioned, 
or  any  part  thereof,  nor  hath  he  since  paid  the  same  or  any  part 
thereof,  although  to  pay  the  said  last-mentioned  sum  of  money  the 
said  Richard  Roe  was  requested  by  the  said  John  Doe^  to  wit,  on 
Xk\i& first  day  of  March ^  in  the  year  aforesaid,  appointed  to  the  pay- 
ment of  the  said  sum  of  £50^  to  wit,  at  ^«</^i^«r  aforesaid,  whereby 
an  action  hath  accrued  to  the  said  John  Doe  to  demand  (conciud- 
ing-as  in  Form  No.  SI 95). 

Form  No.  1x97. 
(Precedent  in  Whetstone  v.  Thomas,  25  111.  361. )4 

[In  the  Adams  Circuit  Court. 
State  of  Illinois,     ) 
County  of  Adams.  ) 

John    Thomas^  by  Jackson   GrimshaWy  his  attorney,  complains 
oiAbijah  Whetstone,  defendant,  of  a  plea  of  debt :  For  that  whereas 


set. 


October  Term,  i%59. 


1.  See  supra,  note  3,  p.  79. 

2.  See  iupra,  note  i,  p.  80. 
8.  See  supra,  note  2,  p.  80. 


4.  See  also  precedents  in  Blin  v. 
Hay,  2  Tyler  (Vt.)  304;  and  Bachelder 
T^  Ffanson,  2  Aik.  (Vt.)  319. 
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(here  followed  a  first  counl)],^  And  also  for  that  whereas,  the  said 
plaintiff  and  the  said  defendant,  heretofore,  to  wit,  on  the  23rd  day 
of  August^  A.D.  i8JP,  to  wit,  at  the  county  of  Adams  and  State 
of  Illinois^  executed  their  certain  other  writing  obligatory,  the  said 
plaintiff  by  the  signature  of  yohn  Thomas^  and  the  said  defendant 
by  the  signature  "of  Ahijah  Whetstone^  sealed  with  their  seals 
respectively,  (and  now  to  the  court  here  shown,)  which  said  writing 
obligatory  is  in  the  words  and  figures  following,  to  wit :  (Here  was 
€et  out  the  submission.) 

And  the  said  plaintiff  avers,  that  the  said  Elihu  Ward^  Wtn, 
J/.  Dexter  imdi  Hiram  Ellistotty  afterwards,  to  wit,  on  the  6th  day 
of  September^  A.D  i85P,  took  upon  themselves  the  burden  of  said 
arbitration ;  and  afterwards,  to  wit,  on  the  6th  day  of  September^ 
A.D.  i85P,  after  having  met  said  plaintiff  and  said  defendant,  and 
aTtei  having  heard  their  several  allegations,  proofs  and  arguments, 
and  duly  considered  the  same,  did,  under  and  in  pursuance  of  said 
writing  obligatory,  then  make  and  publish  their  award  in  writing,* 
the  said  Elihu  Ward  by  his  own  proper  signature  of  Elihu  Ward, 
and  the  said  Wm.  Af,  Dexter  by  the  signature  of  Wm.  Af.  Dexter, 
and  the  said  Hiram  Elliston  by  his  own  proper  signature  of  Hiram 
Elliston,  sealed  with  their  seals  respectively,  (and  now  to  the  court 
here  shown,)  of  and  concerning  the  said  matters  in  dispute  r.r.d 
controversy,  so  referred  to  them  as  aforesaid.  And  afterward?,  to  wit, 
on  the  7th  day  of  September ,  A.D.  i8J9,  delivered  the  panic  to  said 
defendant ;  which  said  last  mentioned  award  of  said  arbitrators  is  in 
the  words  and  figures  following,  to  wit :  {Here  was  set  out  the  award. ) 

And  the  plaintiff  further  avers,  that  from  the  time  of  making  said 
award  until  the  16th  day  of  September,  A.D.  i855,  he  was  ready 
and  willing  to  accept  and  receive  from  said  defendant  said  two 
promissory  notes  in  said  award  mentioned,  in  full  settlement  of  all 
accounts  against  said  defendant,  and  in  full  satisfaction  and  dit^- 
chargeof  said  award.  Yet  the  said  defendant  did  not,  on  said  lOih 
day  of  September,  A.D.  i855,  make  and  execute  said  two  promis- 
sorv  notes  in  said  award  mentioned,  nor  hath  paid  to  said  plaintiff 
said  sum  of  twenty-five  hundred  and  twenty-eight  dollars  and 
eighty -one  cents,  nor  any  part  thereof,  so  awarded  as  aforesaid, 
l^cUt  refuses  so  to  do ;  to  the  damage  of  the  plaintiff  of  three  thou- 
sand dollars,  and  therefore  he  brings  his  suit,  etc. 

yackson  Grimshaw,  Attorney  for  Plaintiff ].l 

2.  When  Hade  by  Umpire, 
a.  Declaration  in  Assumpsit  on  an  Award. 

Form  No.  2198. 
(Precedent  in  i  Wentw.  PI.  95.) 

(  Commencing  as  in  Form  No,  2188,  and  continuing  down  to  *) 

1.  The  words  enclosed  in  [     ]  are    been  added  to  complete  the  form, 
not  found  in  the  reported  case,  but  have        2.  See  supra,  note  3,  p.  79. 
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that  whereas,  on  \h&  first  day  of  February^  1788^  at  LamboUrnc,  in 
the  county  of  Berkshire^  divers  disputes,  differences,  and  contro- 
versies had  before  that  time  arisen,  and  were  then  depending  be- 
tween the  said  Edward  and  the  said  Richard ^  and  thereupon,  for 
putting  an  end  to  the  said  disputes,  differences,  and  controversies,  the 
said  Edward  and  the  said  Richard^  on  the  same  day  and  year  afore- 
said, at  Lambourne^  aforesaid,  submitted  themselves,!  and  then  and 
there  agreed  to  submit  themselves,  to  stand  to,  abide,  observe,  per- 
form, and  fulfil  the  order,  rule,  and  determination  of  Thomas  Spans- 
ivichy  of  the  parish  of  Lambourne  in  the  said  county  of  Berks,  and 
Thomas  Bacon  of  the  parish  of  Ramsbury^  in  the  county  of  Wilts^ 
indifferently  chosen  by  the  said  Edward  and  the  said  Richard^  lO 
settle  all  and  all  manner  of  debts,  differences,  quarrels,  disputes, 
reckonings,  agreements,  and  all  other  dues  and  demands  whatsoever, 
both  at  law  and  in  equity,  or  otherwise,  howsoever  then  subsisting, 
or  which  might  thereafter  occur;  and  it  was  then  and  there  further 
agreed,  that  the  opinion,  award,  and  determination  of  the  said 
Thomas  Spanswich  and  Thomas  Bacon.,  touching  the  matters  in 
question,  should  be  final,  and  delivered  in  writing,  and  signed  by 
them,  by  the  twenty-eighth  day  of  February.,  1788;  but  if  they  the 
said  Thomas  Spanswich  and  Thomas  Bacon.,  the  referees,  should 
not  be  able  to  settle  the  aforesaid  disputes  and  differences,  then  autl 
in  that  case  the  said  Edward  and  the  said  Richard  did  thereby  em- 
po'wer  them  the  said  Thomas  Spanswich  and  Thomas  Bacon  to 
choose  and  fix  upon  some  other  person  whose  determination  should 
be  likewise  final ;  and  the  said  agreement  being  so  made  as  afore- 
said, afterwards,  to  wit,  on  the  same  /7r.v/  day  of  February.,  1788^ 
at  Lambourne  aforesaid,  in  consideration  that  the  said  Edward.,  at 
the  special  instance  and  request  of  the  said  Richard.,  had  then  and 
there  undertaken  and  faithfully  promised  to  perform  and  fulfil  the 
before  mentioned  agreement  in  all  things  on  his  part  and  behalf  to 
be  performed  and  fulfilled,  he  the  said  /?/VAar(/ undertook,  and  then 
and  there  faithfully  promised  the  said  Edward.,  that  he  the  said 
Richard  would  perform  and  fulfil  the  said  agreement  in  all  things 
therein  contained  on  his  part  and  behalf  to  be  performed  and  ful- 
filled; and  the  said  Edward  in  fact  says,  that  the  said  Thomas 
Spanswich  and  Thomas  Bacon  being  such  arbitrators  as  aforesaid, 
could  not  agree  in  opinion  so  as  to  settle  the  said  matters  in  dis- 
pute at  the  time  of  the  making  the  said  agreement  between  the 
said  Edward  and  the  said  Richard^  and  were  not  able  to  settle  the 
aforesaid  disputes  and  differences  between  them ;  and  thereupon 
afterwards,  and  before  the  said  twe?tty-ci/rhth  day  of  February^ 
1788.  to  wit,  on  the  twenty-seventh  day  of  February,  1788,  at  Lam- 
hourne^  aforesaid,  the  said  Thomas  Spanswich  and  Thomas  Bacon 
being  such  arbitrators  as  aforesaid,  by  virtue  of  the  said  power  so 
given  to  them  as  aforesaid,  and  by  and  with  the  approbation  and 
consent  of  the  said  Edward  and  the  said  Richard,  and  by  their 
direction,  did  nominate,  appoint,  choose,  and  fix  on  one  Samuel 

1.  See  supra  J  note  2,  p.  79. 

93  Volume  II. 


2198.  ARBITRATION  AND  AWARD.  2198. 

Ballard^  to  be  an  umpire  or  a  third  person  to  arbitrate,  award, 
order,  and  finally  determine  of,  in  and  concerning  all  matters  in 
difference  between  the  said  Edward  and  the  said  Richard^  as  well 
on  the  part  and  behalf  of  the  said  Edward  as  the  said  Richard^  so 
that  he  the  said  Samuel  Ballard  should  make  and  Fet  down  his  award 
and  umpirage  in  writing,  ready  to  be  delivered  to  the  said  Edward 
and  Richard  on  or  before  the  eleventh  day  of  Afarch  next.  And 
the  said  Edward  further  says  that  the  said  Samuel  Ballard  being 
indifferently  chosen  such  umpire  as  aforesaid,  and  having  taken 
upon  himself  the  charge  and  burthen  of  the  said  award  or  umpirage, 
did  afterwards,  and  within  the  time  in  that  behalf  limited  for  the 
making  of  the  said  award  or  umpirage  as  aforesaid,  to  wit,  on  the 
eleventh  day  of  Afarch^  1788,  at  Lambourne^  aforesaid,  in  due  man- 
ner made  and  set  down  his  award  or  umpirage  in  writing, ^  of  and 
concerning  the  matters  in  difference  at  the  time  of  the  making  of 
the  said  first  mentioned  agreement  so  referred  to  him  as  aforesaid, 
then  ready  to  be  delivered  to  the  said  Edward  and  the  said  Richard^ 
bearing  date  the  same  day  and  year  last  aforesaid ;  and  thereljy  he 
the  said  Samuel  Ballard  6\d^  amongst  other  things,  award,  order, 
decree,  and  determine  of  and  concerning  the  aforesaic  rr alters  in 
difference  at  the  time  of  making  the  said  agreement,  that  the  said 
Richard,  his  executors  or  administrators,  should  and  did,  en  or  be- 
fore the  twentieth  day  of  Afarch  then  instant,  pay  or  cause  to  be 
paid  to  the  said  Edward,  his  executors  or  administrators,  at  or  in 
the  then  dwelling-house  of  him  the  said  Edward,  situate  in  Lam- 
bourne  Woodlands^  in  the  said  county,  the  full  sum  of  one  hundred 
and  eighty  pounds  seven  shillings  and  nine-pence  of  lawful  n.oney 
of  Great  Britain,  in  full  payment,  discharge,  and  satisfaction  of  and 
for  all  rent,  and  all  monies,  debts,  and  demands  whatsoever,  due  or 
owing  unto  the  said  Edward  by  the  said  Richard,  on  any  account 
whatsoever,  at  any  time  before  and  on  the  tenth  day  of  October, 
1787/  and  the  said  Samuel  Ballard  did  thereby,  by  his  said  award 
or  umpirage,  further  award,  order,  decree,  and  determine,  that  all 
actions,  suits,  quarrels,  controversies,  and  disputes  whatsoever  had, 
moved,  brought,  commenced,  or  depending  between  the  said  parties 
in  difference,  which  in  any  manner  related  to  or  concerned  the 
premises  to  him  the  said  Samuel  Ballard  submitted  as  aforesaid, 
should  from  thenceforth  cease,  determine,  and  be  finally  ended,  and 
no  further  prosecuted  or  proceeded  in  by  them  or  any  of  them,  or  by 
their  or  either  of  their  means,  consent,  or  procurement;  and  the 
said  Samuel  Ballard  did  then  and  there,  by  his  said  award  or  um- 
pirage, further  award,  order,  decree,  and  determine,  that  the  said 
Edward  and  Richard  should,  within  the  space  of  one  month  next 
after  the  payment  of  the  aforesaid  sum  of  one  hundred,  and  eighty 
pounds  seven  shillings  and  nine  pence,  at  their  joint  and  equal 
expence,  seal  and  execute  unto  each  other  general  releases  of  all 
actions,  cause  or  causes  of  action,  suits,  disputes,  controversies,  tres- 
passes, debts,  duties,  damages,  accounts,  reckonings,  and  demands 

1.  See  supra ^  note  3,  p.  79. 
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whatsoever,  for  or  by  reason  of  any  matter,  cause,  or  thing  whatso- 
ever, from  the  beginning  of  the  world  until  the  aforesaid  tenth  day 
of  October^  1787^  inclusive ;  of  all  which  premises  the  said  Richard 
afterwards,  to  wit,  on  the  said  eleventh  day  of  March^  1788^  at 
JLamhourne^  aforesaid,  had  notice ;  by  reason  of  which  premises  the 
said  Richard  became  liable  to  pay  to  the  said  Edward  the  said  sum 
of  one  hundred  and  eighty  pounds  seven  shillings  and  nine  pence, 
according  to  the  form  and  effect  of  the  said  award,  and  which  he 
the  said  Richard^  in  consequence  thereof,  ought  to  have  paid  to  the 
said  Edward^  according  to  the  form  and  effect  of  the  said  agree- 
ment, and  the  said  promise  and  undertaking  of  the  said  Richard  so 
made  as  aforesaid :  Yet  the  said  Richard^  not  regarding  the  said 
agreement,  nor  his  said  promise  and  undertaking  so  by  him  in  this 
behalf  made,  but  contriving  and  fraudulently  intending  craftily 
and  subtly  to  deceive  and  defraud  the  said  Edward^  hath  not  yet 
paid  to  the  said  Edward^  at  his  aforesaid  house,  or  in  any  other 
manner,  the  said  sum  of  money,  or  any  part  thereof,  in  the  said 
award  mentioned,  although  the  said  twentieth  day  of  March  1788 
is  long  since  past,  and  although  he  the  said  Richard^  upon  the 
twentieth  day  of  March ^  1788^  and  afterwards,  to  wit,  on  thejirst 
day  of  yune^  1788 y  at /LamBourne  aforesaid^  was  thereunto  requested 
by  the  said  Edward;  but  to  pay  the  same,  or  any  part  thereof,  to 
the  said  Edward ^  he  the  said  Richard  hath  hitherto  wholly  refused, 
and  still  doth  refuse,  contrary  to  the  form  and  effect  of  the  said 
agreement,  and  the  said  promise  and  undertaking  of  the  said 
Richard  so  made  as  aforesaid.  Whereupon  the  said  plaintiff  {con- 
cluding as  in  Form  No,  2188)  A 

Form  No.  2199.  • 

(Precedent  in  2  Chit.  PI.  83;  Tillingh.  Forms  292;  Humph.  Prec.  576. )2 

(  Commencing  as  in  Form  No.  2190^  and  continuing  down  to  *) 
upon  and  by  virtue  of  a  certain  award  or  umpirage  made  by  one 
Joseph  Hunty  upon  and  by  virtue  of  a  certain  submission  before  that 
time  made  and  entered  into  by  the  said  yohn  Doe  and  the  said 
Richard  Roe^  to  the  award,  order,  and  determination  of  Sattmel 
Short  and  William  West  of  and  concerning  all  matters  in  difference 
then  depending  between  the  said  yohn  Doe  and  the  said  Richard 
Roe  and  thereby  empowering  the  said  Samuel  Short  and   William 

West  in  case  they  should  not  agree  in  making  such  award,  to  ap- 
point a  third  person  to  award,  determine,  and  finally  settle  the  said 
matters  in  difference,  and  whereupon  the  said  Samuel  Short  and 

William  West  not  agreeing  in  making  the  said  award,  and  by 
virtue  of  the  aforesaid  power,  by  and  with  the  consent  and  approba- 
tion of  the  said  yohn  Doe  and  Richard  Roe  nominated  and  ap- 
pointed the  said  yoseph  Hunt  as  an  umpire,  to  award,  order,  and 

1.  Some  counts  not  relating  to  Ar-  2.  See  also  a  precedent   in  Humph, 

bitration  and  Award  have  been  omit-  Prec.  574. 

ted  from  the  text,  although  found  in  8.  See  sufra^  note2,  p.  79. 
the  precedent. 
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finally  determine  of  and  concerning  all  matters  in  difference  between 
the  said  yohn  Doe  and  the  said  Richard  Roe;  and  upon  and  by 
virtue  {^concluding  as  in  Form  No.  2190). 

b.  Declaration  in  Debt  on  an  Award. 

Form  No.  a  200. 

(Precedent in  5  Wentw.  PI.  339.)^ 

(  Commencing  as  in  Form  No.  2195^  and  continuing  down  to  \) 
divers  disputes,  differences,  and  controversies  had  arisen  and  were 
then  and  there  depending  between  the  said  plaintiff  and  the  said 
defendant,  and  thereupon,  for  the  putting  an  end  to  the  said  dif- 
ferences and  disputes,  they  the  said  plaintiff  and  defendant  on  the 
same  eighth  day  of  August y  at  Bury^  aforesaid,  submitted  themselves 
to  stand  the  award,  order,  arbitration,  final  end,  and  determination 
of  James  Mason^  of  Sleap^  within  the  parish  of  Bury,  in  the  said 
county  oi  Lancaster y  husbandman,  and  Laurence  Bleasdall^  of  Bury 
aforesaid,  officer  of  excise,  arbitrators,  indifferently  named,  elected 
and  chosen,  as  well  on  the  part  arid  behalf  of  the  said  defendant  as 
of  the  said  plaintiff,*  to  award,  order,  judge,  and  determine  of  and 
concerning  the  said  disputes,  differences,  and  controversies,  so  as 
the  said  award  should  be  made  in  writing  under  the  hands  and  seals 
of  the  said  arbitrators,  and  ready  to  be  delivered  to  the  said  parties 
on  or  before  the  eighth  of  September  then  next  ensuing,  and  if  the 
said  arbitrators  should  not  make  and  draw  up  their  said  award  in 
writing  under  their  hands  and  seals  as  aforesaid,  ready  to  be  de- 
livered to  the  said  parties  on  or  before  the  said  eighth  of  September 
then  next  ensuing,  then  the  said  plaintiff  and  defendant  did  then 
and  there  submit  themselves  to  stand  to,  abide,  perform,  and  keep 
the  award,  umpirage,  judgment,  final  end,  and  determination  of  the 
said  John  Goodrich ^  of  Bury^  aforesaid,  umpire,  indifferently  elected 
and  chosen  between  the  said  parties  for  hearing,  composing,  ending, 
and  finally  determining  the  said  difference,  disputes,  and  contro- 
versies, so  as  the  said  umpire  should  make  and  draw  up  his  said 
award,  umpirage,  and  determination  in  writing  under  his  hand  and 
seal,  and  ready  to  be  delivered  to  the  said  parties  on  or  before  the 
eighth  of  October  then  next  ensuing.  And  the  said  plaintiff  in  fact 
saith,  that  the  said  James  Mason  and  Laurence  Bleasdall^  the 
arbitrators  aforesaid,  did  not  make  their  award  in  writing  concern- 
ing the  premises  under  their  hands  and  seals,  ready  to  be  delivered 
to  the  said  parties  within  the  time  in  that  behalf  limited  as  afore- 
said, but  entirely  omitted  so  to  do  :  And  the  said  plaintiff  further  in 
fact  saith,  that  afterwards,  and  within  the  time  in  that  behalf 
limited  for  the  aforesaid  John  Goodrich  to  make  his  award  and 
umpirage  as  aforesaid  concerning  the  premises,  to  wit,  on  the  ninth 
of  October y  A.D.  llfyl^  at  Bury  aforesaid,  he  the  said  John  Good- 
rich having  taken  upon  himself  the  burthen  of  the  said  aw:ard  and 

1.  See  also  a  precedent  in  5  Wentw.         3.  See  supra^  note  2,  p.  79. 

PI-  354- 

96  Volume  II. 


2201.  ARBITRA  TION  AND  A  WARD,  220t 

umpirage,  in  due  manner  made  his  award,  umpirage,  and  determina- 
tion in  writing  ^  of  and  concerning  the  premises  so  referred  to  him 
as  aforesaid,  and  thereby  he  the  said  yohn  Goodrich  did  then  and 
there  order  and  award  that  {here  was  set  out  the  award)  ^  of  all 
which  premises  he  the  said  defendant  afterwards,  to  wit,  on  the  said 
ninth  of  October^  in  the  year  aforesaid,  at  Bury  aforesaid,  had 
notice  :*  And  the  said  plaintiff  in  fact  further  saith,  that  all  actions, 
suits,  quarrels,  and  controversies  whatsoever,  had,  made,  moved, 
arisen,  or  depending  by  or  between  the  said  parties,  or  either  of 
them,  at  any  time  before  the  said  eighth  day  of  August  in  the  said 
award  or  umpirage  in  that  behalf  mentioned,  did  then  and  there,  on 
the  part  and  behalf  of  the  said  plaintiff,  entirely  cease  and  deter- 
mine, and  have  not  been  any  further  prosecuted  or  proceeded  in  : 
Yet  the  said  defendant  did  not  pay  {concluding  as  in  Form 
No.  2195). 

e.  Same  against  Defendant  and  Surety. 

Form  No.  aaoi. 

(Precedent  in  5  Wentw.  PI.  347.) 

Markham  and  L^  Blanc, 

Trinity  Term,  20  Geo,  III. 
Yorkshire^  to  wit.  yohn  Clayton  complains  of  William  Fox  and 
James  Tofham  being  in  the  custody  of  the  marshal  of  the  Marshal- 
sea  of  our  lord  the  now  king  before  the  king  himself,  of  a  plea 
that  they  render  to  him  the  sum  of  seventy-seven  pounds  Jive  shil- 
lings of  lawful  money  of  Great  Britain,  which  they  owe  to  and  un- 
justly detain  from  him,  for  that  whereas  before  the  time  of  the  sub- 
mission hereafter  next  mentioned,  at  Bradford^  in  the  county  of 
York^  certain  controversies  and  disputes  had  arisen  and  were  de- 
pending between  the  said  yohn  and  the  said  William^  and  there- 
upon the  said  yohn  and  the  said  William  for  themselves  severally, 
and  the  said  yames  as  a  surety  on  behalf  of  the  said  William 
for  the  settling  and  determining  heretofore,  to  wit,  on  the  twenty- 
third  day  of  Marchy  1789,  at  Bradford  aforesaid,  in  writing  sub- 
mitted themselves  to  the  award,  arbitrament  and  determination  of 
one  William  Hudson  and  one  yeremiah  Thornton^  arbitrators  in- 
differently named,  as  well  on  the  part  of  the  said  William  Fox  and 
JameSy  as  of  the  said  yohn,'^  to  arbitrate,  judge,  and  determine  of 
and  concerning  all  controversies  and  demands  whatsoever  between 
the  said  parties,  or  any  of  them,  so  as  the  said  award  were  made  in 
writing  and  ready  to  be  delivered  to  the  parties  requesting  the  same 
on  or  before  the  twenty-third  day  of  April  next  ensuing  the  dates 
of  such  submission ;  but  if  the  said  arbitrators  should  not  make 
such  their  award  by  the  time  aforesaid,  then  to  the  award,  arbit- 
rament,   umpirage,    and    determination    of    such    third    person    as 

1.  It    would   seem   from   note  z,   2  hand  and   seal   of  the  arbitrator?  ot 

Chit.    Pi.    189,     that    this    averment  umpire, 

were    not    sufficient,    the   submission  2.  See  supra^  note  2,  p.  80. 

requiring  the  award  to  be  under  the  8.  See  sufira,  note  2,  p.  79. 
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umpire,  as  they  the  said  arbitrators  should  name,  elect,  and  choose 
between  the  said  parties  of  and  concerning  the  premises,  so  as  the 
said  umpire  should  make  his  award  or  umpirage  of  and  concerning 
the  same  in  writing  on  or  before  Xh^  first  day  of  March  then  next ; 
and  the  said  Johfi  saith,  that  the  said  William  Hudson  and  ycremiah 
Thornton^  the  said  arbitrators,  after  the  said  submission,  to  wit, 
en  the  seventeenth  day  of  Aprils  in  the  year  aforesaid,  at  Bradford 
aforesaid,  duly  named,  elected,  and  chose  one  James  Pearson  um- 
pire between  the  said  parties  of  and  concerning  the  premises,  accord- 
ing to  the  form  and  effect  of  the  said  submission,  and  that  the  said 
arbitrators  did  not  make  any  award  of  or  concerning  the  same  wiliiin 
the  time  to  them  limited  for  the  purpose  :  And  the  said  John  further 
saith,  that  the  said  umpire  so  named,  elected,  and  chosen  as  ;;f<)rc- 
said,  having  taken  upon  himself  the  burthen  of  the  said  umpirage,  did 
afterwards,  and  within  the  time  limited  to  him  for  the  purpose  as 
aforesaid,  to  wit,  on  the  thirtieth  day  of  Aprils  in  the  year  aforesaid, 
at  Bradford  aforesaid,  make  and  publish  his  award  and  umpirage  of 
and  concerning  the  premises  in  writing,  under  bis  hand  and  seal,! 
ready  to  be  delivered  to  the  parties  requesting  the  same,  (and  which  the 
said  John  now  brings  here  into  court),  and  did  thereby  award,  arbi- 
trate, and  determine  that  the  said  William  JF,  and  James ^  or  one  of 
them,  should  pay,  or  cause  to  be  paid  unto  the  said  John,  his  executors, 
or  administrators,  the  sum  of  twenty  five  pounds  fifteen  shillings  of 
lawful  money  of  Great  Britain,  at  the  house  of  U^illiam  Fox,  the 
sign  of  the  Horse  and  Groom^  in  Bradford  aforesaid,  innkeeper, 
upon  the  eighteenth  day  of  May  next  ensuing  the  date  of. the  said 
umpirage,  between  the  hours  oitwo  and  four  of  the  clock  in  the  after- 
noon of  the  same  day,  and  the  further  sum  of  twentyfive  pounds  fif- 
teen shillings  of  like  lawful  money  of  Great  Britain,  at  the  same  hour, 
upon  the  sixteenth  day  of  November  then  next  ensuing,  and  in 
default  of  the  first-mentioned  sum  of  twentyfive  pounds  fifteen  shil- 
lings upon  the  day  and  time  first  mentioned  for  that  purpose,  then 
that  the  said  William  F.  the  defendant  and  James^  or  owo.  of  them, 
should  pay  to  the  said  John^  his  executors,  or  administrators,  the 
whole  sum  oi  fifty-one  pounds  ten  shillings  upon  demand  ;  and  that 
upon  the  payment  of  the  two  several  sums  of  twentyfive  pounds 
fifteen  shillings,  and  twentyfive  pounds  fifteen  shillings,  each 
party  should  execute  to  the  other  general  releases  to  the  day  of  the 
date  of  the  said  submission,  as  by  the  said  umpirage,  relation  being 
thereunto  had,  will  more  fully  appear ;  and  the  said  John  further 
saith,  that  the  said  William  F.  the  defendant  and  James  did  not, 
nor  did  either  of  them  pay,  or  cause  to  be  paid  unto  the  said 
John  the  said  sum  of  twentyfive  pounds  fifteen  shillings  ir.  the 
said  umpirage  first  mentioned,  or  any  part  thereof,  at  the  time 
and  place  thereby  appointed  for  the  payment  thereof,  but  although 
the  said  John  then  and  there  requested  them  to  pay  the  same, 
therein  wholly  made  default ;  and  that  thereupon  the  said  John,  after- 
wards, to  wit,  on  the  seve?iteenth  day  of  May,  in  the  year  aforesaid, 

1.  See  snpr^,  note  3,  p.  79. 
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at  Bradford  aforesaid,  demanded  the  whole  sum  of  fifiy-one 
pounds  ten  shillings  in  the  said  umpirage  trom  the  said  Wiliicm  P. 
I  he  defendant  and  y antes  ^  who  then  and  there  wholly  refused  and 
neglected  to  pay  the  same ;  whereby  an  action  hath  accrued  to  the 
said  John  to  demand  and  have  of  and  from  the  said  William  Fox 
the  defendant  and  yatnes^  the  said  sum  oi  ffty-onc  pounds  ten  shil- 
lings, parcel  of  the  said  sum  of  seventy-seven  pounds  Jive  shillings 
above  demanded:  And  whereas  before  the  time  of  the  submission 
hereafter  mentioned,  at  Bradford  aforesaid,  certain  other  contro- 
versies and  disputes  had  arisen  and  were  depending  between  the 
said  yohn  and  the  said  William^  and  thereupon  the  said  yohn  and 
the  said  William  for  themselves  severally,  and  the  said  yames  as  a 
surety  on  the  behalf  of  the  said  William  for  the  settling  and  deter- 
mining, heretofore,  to  wit,  on  the  said  twenty-third  day  of  Marchy 
in  the  year  aforesaid,  at  Bradford  aforesaid,  in  writing  submitted 
themselves  to  the  award,  arbitrament,  and  determination  of  the  said 
William  Hudson  and  ycremiah  Thornton^  arbitrators  indifferently 
named,  as  well  on  the  part  of  the  said  William  F,  the  defendant 
and  yames^  as  of  the  said  yohn^^  to  arbitrate,  judge,  and  deter- 
mine of  and  concerning  all  controversies  and  demands  whatsoever 
between  the  said  parties,  or  any  of  them,  so  as  the  said  award  were 
made  in  writing  and  ready  to  be  delivered  to  the  parties  requesting; 
the  same  on  or  before  the  twenty-third  day  of  April  next  ensuing- 
the  date  of  such  last-mentioned  submission  ;  but  if  the  said  arbi- 
trators should  not  make  such  their  award  by  the  time  aforesaid, 
then  to  the  award,  arbitrament,  umpirage,  and  determination  of 
such  third  person  as  umpire  as  they  the  said  arbitrators  should 
name,  elect,  and  choose  between  the  said  parties  of  and  concerning 
the  premises  last  aforesaid,  so  as  the  said  umpire  should  make  his 
award  or  umpirage  of  and  concerning  the  same  in  writing  before 
the  first  day  of  Afay  then  next,  and  the  said  yohn  saith,  that  the 
said  William  Hudson  and  yeremiah  T.  the  said  arbitrators,  after 
the  said  last-mentioned  submission,  to  wit,  on  the  said  seventeenth 
of  April  in  the  year  aforesaid,  at  Bradford  aforesaid,  duly  named, 
elected,  and  chose  the  said  yames  Pearson  umpire  between  the 
said  parties,  of  and  concerning  the  premises  last  aforesaid  according 
to  the  form  and  effect  of  the  said  last-mentioned  submission,  and 
that  the  said  arbitrators  did  not  make  any  award  of  and  concerning 
the  same  within  the  time  to  them  limited  for  that  purpose;  and  the 
said  yohn  further  saith,  that  the  said  umpire  so  named,  elected,  and' 
chosen  as  last  aforesaid,  having  taken  upon  himself  the  burden  of 
the  said  last-mentioned  umpirage,  did  afterwards  and  within  the 
time  to  him  limited  for  that  purpose  as  aforesaid,  to  wit,  on  the 
said  thirtieth  day  of  Aprils  in  the  year  aforesaid,  at  Bradford 
aforesaid,  make  and  publish  his  award  or  umpirage  of  and  concern- 
ing the  said  last-mentioned  premises  in  writing,  under  his  hand  and 
seal,*  ready  to  be  delivered  to  the  parties  requesting  (and  which  the 
said  yohn  now  brings  here  into  court),  and  did  thereby,  amongst 

1.  See  sMpra^  note  2,  p.  79.  3.  See  supra^  note  3,  p.  79. 
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other  things,  award,  arbitrate  and  determine  that  the  said  William 
F.  the  defendant  and  yames^  or  one  of  them,  should  pay,  or  cause  to 
be  paid  unto  the  said  yokn^  his  executors,  or  administrators,  the 
sum  of  twenty-jive  pounds  fifteen  shillings  of  lawful  money  of 
Great  Britain  at  the  house  of  William  Pox^  the  sign  of  the  Horse 
and  Groom^  in  Bradford  aforesaid,  innkeeper,  upon  the  sixteenth 
day  of  May  next  ensuing  the  date  of  his  said  last-mentioned  umpir- 
age, between  the  hours  of  two  and  four  of  the  clock  in  the  after- 
noon of  the  same  day,  as  by  the  said  last-mentioned  umpirage,  rela- 
tion being  thereunto  had,  more  fully  appears:  And  the  said  John 
further  says,  that  the  said  William  F,  the  defendant  and  Jamej 
did  not,  nor  did  either  of  them  pay,  or  cause  to  be  paid  unto  the 
said  yohn^  the  said  sum  of  twenty-five  pounds  fifteen  shillings  in 
the  said  last  award  mentioned,  or  any  part  thereof,  a,t  the  time  and 
place  thereby  appointed  for  the  payment,  but  that  they  and  each  of 
them  wholly  refused  and  neglected  to  pay  the  same,  whereby  an 
action  hath  accrued  to  the  said  yohn  to  demand  and  have  of  and 
from  the  said  William  F.  the  defendant  and  the  said  yames^  the 
said  last-mentioned  sum  of  twenty-five  pounds  fifteen  shillings,  resi- 
due of  the  said  sum  of  seventy-five  pounds  five  shillings  above 
demanded;  yet  the  said  William  F.  the  defendant  and  yames, 
although  often  severally  requested  thereto,  have  not,  nor  hath  either 
of  them  paid  the  said  sum  of  seventy-seven  pounds  five  shillings 
above  demanded,  or  any  part  thereof  to  the  said  yokn,  but  have 
and  each  of  them  hath  hitherto  wholly  refused,  and  still  refuses, 
and  each  of  them  refuses  so^to  do,  to  the  damage  of  the  said  yoAn 
of  one  hundred  pounds;  and  therefore  he  brings  suit,  etc. 

(       yohn  Den 
Pledges  to  prosecute  <  and 

(  Richard  Fenn, 

8.  Cromplaint  or  Petition  on  an  Award. 

Form  No.  a  a  02. 
State  of  Colorado,    )  In  the  District  Court  within  and  for  said 

r    SS 

County  of  Dolores.  \      '         county. 

yohn  Doe,  plaintiff,       ) 

against  \  Compleiint  (or  Petition)  A 

Richard  Roe,  defendant.  ) 

The  above  named  plaintiff  by  ycremiah  Mason,  his  attorney, 
complains  of  the  above  named  defendant  and  for  cause  of  action 

alleges : 

I .  That  certain  differences  and  disputes  had  arisen  between  the 
plaintiff  and  defendant  and  were  depending  between  them  on  the 
Mst  day  of  yanuary,  A.D.  i8P6,  on  which  date  they  mutually 
agreed  to  submit  all  matters  in  difference  between  them  to  th;f 
award  of  Samuel  Short,   William  W^.st,  and  yosepn  Hunt* 

1.  For  the  formal  parts  of  a  complaint  or  petition  in  a  particular  iuri.*- 
diction,  consult  the  title  Complaints. 
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2.  That  the  said  arbitrators,  in  pursuance  of  said  submission, 
on  the  21st  day  of  February^  A.D.  i8P^,  awarded  that  defendant 
should  within ^v^  days  pay  to  the  plaintiff  the  sum  of  %50.00^  of  all 
of  which  the  defendant  then  had  notice. 

3.  That  though  t\\QJive  days  within  which  the  said  sum  was  to  be 
paid  according  to  the  terms  of  the  award  is  past,  yet  the  defendant 
has  not  paid  said  sum  or  any  part  of  it. 

Wherefore  the  plaintiff  prays  judgment  for  said  sum  of  $50.00, 
and  with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum 
from  theS6iA  day  oi  February^  A.D.  i896,  and  for  his  costs  incurred 
in  this  action.  yeremiah  Mason, 

Attorney  for  Plaintiff. 
State  of  Colorado^    ) 
County  of  Dolores,  \ 

yohn  Doe^  being  first  duly  sworn,  on  oath  says  that  he  is  the 
plaintiff  in  the  above  entitled  action ;  that  he  has  read  (or  heard 
read)  the  foregoing  complaint  {ox  petition)  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge. 
Subscribed  and  sworn  to  before  me  )  yohn  Doe, 

this  10th  day  of  yune,  A.D.  \Z96.    \ 

Abraham  Kent^  Justice  of  the  Peace. 

4.  Complaint  on  an  Award  in  Connecticut. 

Form  No.  2203. 
(Conn.  Prac.  Act  36.) 

To  the  sheriff  of  the  county  of  Hartford,  his  deputy,  or  either 
constable  of  the  town  of  Hartford  in  said  County — Greeting : 

By  authority  of  the  State  of  Connecticut,  you  are  hereby  commanded 
to  attach,  to  the  value  oi  five  hundred  dollars,  the  goods  or  estate  of 
yohn  Doe  of  Windsor,  in  said  county,  and  him  summon  to  appear 
before  the  Court  of  Common  Pleas  to  be  held  at  Hartford^  in  and 
for  the  county  of  Hartford  on  the  frst  Alonday  of  February,  i8«^^, 
then  and  there  to  answer  unto  Richard  Roc  of  said  Hartford,  in  a 
civil  action,  wherein  the  plaintiff  complains  and  says:* 

1.  On  May  1st,  iS79y  the  plaintiff  and  defendant,  having  a 
controversy  between  them  concerning  a  demand  of  the  plaintiff  for 
the  price  often  barrels  of  oil,  which  the  defendant  refused  to  pay, 
agreed  to  submit  the  same  to  the  award  of  Samuel  Short  and  William 

West  as  arbitrators   (or  entered  into  an  agreement,  a  copy  of  which 
is  hereto  annexed,  marked  Exhibit  ^). 

2.  On  May  15th,  iS79,  said  arbitrators,  pursuant  to  said  sub- 
mission, awarded  that  the  defendant  should  pay  the  plaintiff  $200, 
and  duly  published  said  award. 

3.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims  $250  damages. 

[yoseph  Hunt  of  Hartford,  is  recognized  in  %500  to  prosecute, etc.] 
Of  this  writ,  with  your  doings  thereon,  make  due  return. 
Dated  at  Hartford^  this  15th  day  of  yanuary,  1S8O. 

Abraham  Kent,  Justice  of  the  Peace. 
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5.  Complaint  on  Arbitration  Bond  for  Refusal  to  Comply 

with  Award,  in  Connecticut. 

Form  No.  a  a  04. 

(Conn.  Prac.  Act  49.) 

(  Commencing  as  in  Porm  No,  2208^  and  continuing  down  to  *. ) 

1.  The  defendant  heretofore  made  and  delivered  to  the  plain- 
tiff a  bond,  conditioned  to  abide  the  award  of  John  Stiles  upon 
certain  differences  between  them,  of  which  bond  a  copy  is  hereto 
annexed,  marked  Exhibit  A.  * 

2.  On  July  1st,  i878  (or,  Thereafter,  and  ivithin  the  time 
limited  for  making  the  award),  by  agreement  of  the  plaintiff  and 
the  defendant,  the  time  for  the  making  of  the  award  was  extended 
to  October  1st,  iS7S, 

3.  Said  arbitrator,  having  undertaken  the  arbitration,  on  A?/- 
gust  15th,  iS78,  duly  made  and  published  his  award  in  writing 
upon  the  matter  submitted,  and  thereby  awarded  that  the  defendant 
should  (here  indicate  briefly  the  provision  which  the  defendant  has 
disregarded) ;  of  which  award  a  copy  is  hereto  annexed,  marked 
Exhibit  B. 

4.  The  plaintiff  on  August  20th,  i87^,  gave  notice  of  said 
award  to  the  defendant,  and  tendered  to  him,  etc.,l  and  demanded  of 
him,  etc.i 

5.  The  defendant  has  not  (here  allege  breach\  specifying  the  par- 
ticular act  or  omission). 

The  plaintiff  claims  $1,000  damages. 
(  Conclude  as  in  Form  No.  2203.) 

6.  Declaration  on  an  Award,  in  Massachusetts. 

Form  No.  a 2 05. 
(Pub.  Stat.  Ma5s.  977.) 

yohn  Doe      )  Middlesex,  Sup.  Ct. 

-,.  ,       'j  n       C  Plaintiff's  Declaration. 
Richard  Hoe.   ) 

And  the  plai^itiff  says  the  parties  by  their  agreement  in 
writing,  a  copy  whereof  is  hereto  annexed,  referred  the  mat- 
ters therein  mentioned  to  arbitrators;  and  the  arbitrators  have 
made  an  award  thereon  in  writing,  a  copy  whereof  is  hereto 
annexed. 

(Aver  performance  of  condition  by  plaintiff,  when  necessary 
to  be  proved,  and  the  nonperformance  by  deifendant,  which  is 
relied  oti,  and  if  it  is  for  the  mere  payment  of  money,  aver  as 
follows: 

1.  The  "etc."  in  the   Practice  Act  the    sum   of  $500   mentioned   in    the 

stands  for    word.9   which   would  varv  award  and  demanded  of  him  the  sur- 

with  each  particular  case.  They  might  render  of  the   two  promissory  notes 

he,  for  example,  '*  and  tendered  to  him  also  therein  mentioned." 
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'•  And  the  defendant  owes  the  plaintiff  the  amount  of  said 
award  y) 

yeremiah  Mason  ^  Attorney  for  PlaintifF. 

Y.  PROCEEDINGS  ON  A  STATUTORY  AWARD. 

1.  Notice  of  Application  for* Judgment. 

Form  No.  2206. 

r^        s,      c  r%  7     '    f  ss.     In  the  District  Court  of  said  county. 
County  of  Dolores.  )  ^ 

In  the  matter  of  the  arbitration  between  yohn  Doe  and  Richard 
Roe, 

Sir :  You  will  please  take  notice  that  *  at  the  next  term  of  the 
above  named  court  the  undersigned  will  apply  for  an  order f  con- 
firming the  award  made  in  this  matter  on  the  frst  day  of  May^ 
iS96.  and  for  judgment  thereon  with  costs  in  accordance  with  the 
statute  in  such  case  made  and  provided.  A  copy  of  the  award  is 
hereunto  annexed.         yeremiah  Mason ^  Attorney  for  yohn  Doe. 

May  2,  iS96. 

To  yoseph  Story y  Esq. ,  Attorney  for  Richard  Roc. 

Form  No.  2207. 

State  of  Colorado y    \ 
County  of  Dolores.  \ 

Edward  Warren,  being  first  duly  sworn,  on  oath  says  that  on 
the  second  day  of  May^  i8P^,  he  served  the  within  notice  by  pre- 
senting a  true  copy  thereof  together  with  a  true  copy  of  said  award 
to  the  said  Richard  Roe. 

Edward  Warren. 
Subscribed  and  sworn  to  before  me  ^ 
this  third  day  of  May,  iS96.  S 

yohn  Hancock, 

Clerk  of  the  District  Court  of  Dolores  County. 

Form  No.  2208. 

(  Commencing  as  in  Form  No.  2206,  and  continuing  doivn  /o  *) 
I  have  made  application  to  the  above  named  court  for  an  order  con- 
firming an  award  dated  the  frst  day  of  yuly,  A.D.  iS96,  made  by 
Samuel  Short,  William  West,  and  yoseph  Hunt  in  the  above  en- 
titled matter,  and  fc5r  judgment  thereon,  and  for  costs  ;  and  that  said 
court  has  entered  a  rule  ordering  you  to  show  cause  on  or  before 
the  tenth  day  of  September,  A.D.  i8P^,  why  said  award  shall  not 
be  confirmed  and  judgment  entered  thereon.  (  Coficludi?ig  with 
signature,  date,  and  address,  as  in  Form  No.  2200.) 

2.  Notice  of  Application  to  Modify  an  Award. 

Form  No.  2209. 

(  Commencing  as  in  Form  No.  2206,  and  cojitinuing  down  to  \) 
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modifying  and  correcting  the  award  made  in  this  matter  on  the 
first  day  of  May^  i8P6\  in  this,  viz.:  (Here  state  the  particular 
changes^  and  conclude  with  signature^  date^  and  address  as  in  Form 
No.  2206,) 

8.  Notice  of  Application  to  Vacate  an  Award. 

Form  No.  2210. 

(  Commencing  as  in  Form  No.  2206,  and  continuing  down  to  \) 
vacating  the  award  made  in  this  matter  on  the  first  day  of  May^ 
i8P^,  for  the  following  reasons:  (Here  set  out  the  grounds  for  the 
motion,  and  conclude  with  signature,  date,  and  address  as  in  Form 
No,  2206.) 

4.  Motion  for  Judgrment  on  an  Award. 

Form  No.  a  a  x  i . 

State  of  Colorado,    }  -,     .-      rt-  u   '  u  r^     ^    e-     '^  s, 

r^       ^      f  n  7  ^  ss.      In  tne  iJtstrtct  Court  of  said  county. 

County  of  Dolores  \  ^ 

In  the  mattei  of  the  arbitration  between 

yohn  Doe  and  Richard  Roe. 

And  now,  yune  1,  i%96,  comes  yohn  Doe,  by  yeremiah  Mason, 

his  attorney,  and  moves  the  court  *  for  judgment  upon  the  award 

made  in  this  matter  by  Samuel  Short,   William  West,  and  yoscph 

Hunt,  arbitrators  appointed  herein  by  a  rule  of  court  entered  on  I  he 

first  day  of  Aprils  i896,  returned  into  court  on  the  twentieth  day  of 

May,  iS96,  in  accordance  with  the  statute  in  such  case  made  and 

provided,  and  for  the  amount  found  due  said  Doe  by  said  arbitrators 

as  shown  by  their  said  award,  and  for  his  costs  in  this  behalf. 

yeremiah  Alason,  Attorney  for  yohn  Doc. 

5.  Motion  to  Correct  and  Modify  an  Award. 

Form  No,  aaia. 

{^Commencing as  in  Form  No.  2211,  and  continuing  down  to  *) 
to  modify  and  correct  the  award  made  on  \h^  first  day  of  Septem- 
ber, iS96,  by  Samuel  Short.  Will? am.  West,  and  yoseph  Hunt,  in 
the  above  entitled  matter,  as  follows:  {Here  state  the  particular 
modifications  desired. )  Wherefore  said  yohn  Doe  moves  the  court 
to  correct  and  modify  the  award  in  the  above  mentioned  respects, 
and  that  the  award  so  corrected  and  modified  be  confirmed  and 
judgment  entered  on  the  same. 

yeremiah  Mason,  Attorney  for  yohn  Doe. 

6.  Motion  to  Vacate  an  Award. 

Form  No.  aais. 

{^Commencing  as  in  Form  No,  2211,  and  continuing  down  to  *) 
to  set  aside  and  vacate  the  award  made  in  the  above  entitled  matter 

1.  For  the  formal  parts  of  motions  in  a  particular  jurisdiction  consult  the 
title  Motions. 
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by  Samuel  Short ^   William   West^  and  *yoseph  Hunt^  on  the  first 
d»iy  of  Scfiembcr^  A.D.  \2>96^  for  the  following  reasons,  viz.  :  (Here 
state  the  grounds  for  making  the  motion^  and  conclude  with  signa 
tare  as  in  Form  No   2211.) 

7.  Proof  of  Submission  to  Arbitration  by  Subscribing 

Witness. 

Form  No.  2214. 
State  of  Colorado^    ) 
County  of  Dolores.  \ 

John  yones^  being  first  duly  sworn  according  to  law,  on  oath 
says  that  John  Doe  and  Richard  Roe^  the  parties  to  the  annexed 
agreement  (or  bond^  or  deedy  as  the  case  may  be)  of  submission  to 
arbitration,  are  personally  known  to  him.,  and  that  he  was  present 
and  saw  the  said  John  Doe  and  Richard  Roe  sign  and  execute  the 
same  on  the  first  day  of  yune^  1^96  ^  and  that  the  names  subscribed 
to  the  said  submission  are  the  proper  and  genuine  signatures  of  the 
said  yohn  Doe  and  Richard  Roe^  and  that  this  deponent  set  his 
name  to  the  submission  as  a  subscribing  witness  at  the  time  of  its 
execution  as  aforesaid.  yohn  yones. 

Subscribed  and  sworn  to  before  me 

this  tenth  day  of  yuly,  iS96. 

Abraham  Kent,  Justice  of  the  Peace. 

8.  Proof  of  Award  by  Arbitrators. 

Form  No.  2215. 
State  of  Colorado,    ) 
County  of  Dolores,  ^ 

Samuel  Short,  William  West,  and  yoseph  Hunt,  the  arbitrators 
named  in  the  award  hereunto  annexed,  being  first  duly  sworn  ac* 
cording  to  law,  on  oath  say  that  on  X^'^  first  day  of  yuly,  A.D.  i8P5, 
they  signed,  published,  and  declared  the  annexed  award  as  their  final 
award  in  writing  between  yohn  Doc^  of  Boulder,  and  Richard 
Roe,  of  Denver,  the  parties  named  therein.  Samuel  Short, 

William  West. 

(Jitrat  as  in  Form  No.  2214')  yoseph  Hunt. 

9.  Proof  of  Award  by  Subscribing  Witness. 

Form  No.  2216. 
State  of  Colorado,    ) 
County  of  Dolores,  \  ^^' 

yohn  yones,  being  first  duly  sworn  according  to  law,  on  oath  says 
that  Samuel  Short,  William  West,  and  yoseph  Hunt,  who  made  the 
award  hereunto  annexed,  are  personally  known  to  him  and  that  he 
was  present  and  saw  said  Samuel  Short,  William  West,  and  yoseph 
Hunt  sign,  publish,  and  declare  the  same  as  their  final  award  in 
writing  between  yohn  Doe,  o{  Boulder,  'axid  Richard  Roe,  oi  Denver, 
on  t\it  first  day  of  yuly^  A.D.  i&96,  and  that  the  names  subscribed 
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to  the  said  award  as  arbitrators  are  the  proper  and  genuine  signatures 
of  the  said  Samuel  Shorty  William  Wcsl,  and  Joseph  Hunt;  and  that 
this  deponent  set  his  name  to  the  award  as  a  subscribing  witness  at 
*:he  time  of  its  publication  and  execution  as  aforesaid. 

{Jurat  as  in  Form  No.  22  H.)  John  Jones, 

10.  Order  for  Rule  to  Show  Cause  why  Judgment  should 

Not  be  Entered  on  the  Award. 

Form  No.  2217. 

State  of  Colorado.    )  T4.u7i'^--ir^       ».    c      -a 

^        ^       c  r\  1      '    >  ss.     In  the  District  Court  of  said  county. 

County  of  Dolores.  \  ^ 

In  the  matter  of  the  arbitration  between  John  Doe  and  Richard 
Roe.^ 

'Y\i\^  first  day  of  June^  i896,  come  the  above  named  *  parties  by 
their  attorneys,  and  Samuel  Shorty  William  West^  and  Joseph 
Hunty  to  whose  arbitrament  the  matters  in  difference  between  said 
parties  were,  by  rule  of  this  court,  submitted  on  the  first  day  of 
May^  A.D.  i8Pi?,  returned  their  award  which  is  as  follows,  to  wit: 
{Here  set  out  the  award  in  full. )  And  thereupon,  on  motion  of  John 
Doe  by  Jeremiah  Mason ^  his  attorney,  it  is  ordered  that  the  said 
Richard  Roe  show  cause  on  or  before  the  tenth  day  of  June^  i85^, 
why  judgment  shall  not  be  given  on  said  award. 

John  Marshall^  Judge. 

1 1  •  Order  Conflrmlnff  an  Award  and  Judgment  on  the  Same. 

Form  No.  2218. 

r^       J.      c  rk^j      '    >  S8.     In  the  District  Court  of  said  county. 
County  of  Dolores.  \  ^ 

In  the  matter  of  the  arbitration  between  John  Doe  and  Richard 
Roe.\ 

And  now  this  first  day  of  June,  i8P^,  come  the  above  named 
John  Doe  and  Richard  Roe  by  their  respective  attorneys,  Jeremiah 
Mason  and  Joseph  Story,  *  and  the  said  Richard  Roe^  in  discharge 
of  the  rule  to  show  cause  why  the  award  should  not  be  confirmed 
and  judgment  given  thereon,  files  the  following  objections  :  (Here 
set  out  the  objections ^in  full.)  And  the  evidence  and  arguments  of 
counsel  for  both  sides  having  been  heard,  the  aforesaid  objections 
are  overruled  by  the  court. *  It  is  therefore  adjudged  and  ordered 
that  the  said  award  be  and  hereby  is  confirmed  in  all  respects,  and 
the  court  hereby  renders  judgment  thereon. 

And  it  is  further  adjudged  and  ordered  that  the  said  John  Doe 
recover  of  the  said  Richard  Roe  the  sum  oi  five  hundred  dollars  {or 
whatever  is  awarded  in  the  award). 

John  Marshall,  Judge. 

1.  See  supra  J  note  2,  p.  62.  objections  to  the  confirmation  of  the 

2.  If  either  party  excepted  to  the  award,  the  same  should  be  noted  in  this 
niH'ig  of    ctie  coun   overruling    the    ^atrjr. 
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12.  Judgement  on  an  Award. 

Form  No.  2219. 

(Precedent  in  Callahan  i\  McAlexander,  i  Ala.  368.)! 

Edmond  71  Afc Alexander  ) 
V.  V2 

William   Callahan.         ) 

This  day  came  the  plaintiff,  by  his  attorney,  and  also,  came  the 
defendant,  by  his  attorney,  whereupon  the  plaintiff  produced  to  the 
court  the  award  of  the  referees  in  this  case,  which  is  in  these  words  : 
(Here  was  set  out  the  award.) 

And  it  being  in  proof  to  the  court,  that  they  were  the  referees 
appointed  by  order,  issued  by  William  Morrow^  a  justice  of  the 
peace  for  the  county  of  A/organ,  in  which  county  the  parties  live ; 
and  that  the  parties  appeared  before  the  referees,  confessing  due 
service  of  notice,  and  that  the  referees  were  duly  sworn  by  Wm. 
Morrow^  a  justice  of  the  peace  for  said  county ;  and  the  signature 
of  the  referees  being  also  proved,  it  is  therefore  considered  by  the 
court,  that  Edmond  T.  McAlexander^  do  recover  of  William 
Callahan^  the  said  sum  oi  five  hundred  and  eight  dollars  sixty -six 
cents  damages  as  aforesaid,  together  with  the  costs  of  the  reference, 
about  the  suit  in  this  behalf  expended. 

18.  Judgment  Modifying  an  Award. 

Form  No.  2220. 

(Commencing as  in  Form  No,  £218,  and  continuing  down  to*) 
and  the  said  Richard  Roe  files  his  motion  to  modify  the  award  of 
Samuel  Short,  William  West,  and  Joseph  Hunt,  which  motion  is 
as  follows :  (Here  set  out  the  motion  in  full, )  And  the  court  having 
heard  the  arguments  of  counsel  for  both  sides  sustains  the  motion 
of  the  said  Richard  Roe,  and  the  award  is  hereby  modified  and 
corrected,  as  follows  :   (Here  set  out  the  modified  award  in  full.) 

John  Marshall,  Judge. ' 

14.  Judgment  Vacating  an  Award. 

Form  No.  2221. 

(Commencing  as  in  Form  No.  2218,  and  continuing  down  to  *) 
and  the  said  Richard  Roe  files  his  motion  to  vacate  the  award  of 

1.  At  the  March  term  of  the  Morgan  he    having  submitted   the   matter   to 

(Ala.)  Circuit  Court,  1839,  the  judg-  arbitration  as  the  agent  of  one  O'Neal, 

ment  given   in  the  text  was   entered,  although   signing   the    submission  in 

Upon  a  writ  of  error  to  the  Supreme  his  own  name. 

Courtf    it   was    attacked    on    several  2.  For  the  formal  parts  of  a  judg- 

grounds,    but    was    sustained    on   all  ment    in    Alabama  consult   the    title 

questions  as  to  form.     The  judgment  Judgments. 

was,  however,  reversed,  as  the  award  8.  For  the  formal  parts  of  a  judg- 

did  not  show  whom  it  was  against,  and  ment    in   any    particular  jurisdiction 

the  court  was  held  to  have  erred  in  consult  the  title  Judgments. 
entering  judgment  against  Callahan, 
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Samuel  Shorty  William  West^  and  Joseph  Hunt^  which  motion  is  as 
follows:  (Here  set  out  ike  motion  in  f till,)  And  the  court  having^ 
heard  the  arguments  of  counsel  for  both  sides  find  that  the  said  ob- 
jections are  proved,  and  it  is  therefore  adjudged  and  decreed  that 
the  said  award  be  and  the  same  hereby  is  void  and  of  no  effect,  and 
that  the  same  be  and  hereby  is  vacated  and  set  aside. 

John  Marshall^  Judge. i 

VL  PROCEEDINGS  AGAINST  PARTY  REVOKING  SUBMISSION. 

1.  Declaration  in  Assumpsit  against  the  Party  Revoking^. 

Form  No.  2222. 

(Precedent  in  2  Rev.  Swift's  Dipj.  482.) 2 

(Commencing  as  in  Form  No,  2191^  and  continuing  down  to*) 
whereupon  the  plaintiff  declares  and  says  that,  on  the  21st  day 
of  January,  A.D.  iS76,  there  had  been  sundry  accounts,  trade, 
and  dealings,  between  the  plaintiff  and  defendant  that  then  remained 
open  and  unsettled,  and  sundry  mutual  demands  were  subsisting  be- 
tween them,  and  for  an  amicable  settlement  and  final  determination 
of  the  matters  aforesaid,  the  plaintiff  and  defendant,  on  !he  21st 
day  of  January,  aforesaid,  submitted  the  same,  by  a  submission 
in  writing  of  that  date,  by  them  signed  and  executed,  lo  the  nrbit- 
rament  and  final  determination  of  Samuel  Short  aud  Willi  am  li'rst, 
arbitrators,  by  them  mutually  chosen  and  appointed,  and  the  plaintiff 
and  defendant  mutually  promised  each  other,  in  consideration  of 
said  submission,  to  abide  by  and  perform  such  award  in  all  things 
therein  contained  to  be  by  them  respectively  perfonned,  and  the 
plaintiff  says  that  the  said  arbitrators  took  on  themselves  the  burden 
of  said  award  and  while  they  were  hearing  the  said  parlies,  and  be- 
fore they  had  made  and  published  their  award,  on  the  lOtk  day  of 
February^  A.D.  i876\  the  defendant,  his  said  promise  and  under- 
taking not  regarding,  revoked  his  said  submission,  and  annulled 
and  vacated  the  power  of  said  arbitrators,  and  prevented  them  from 
making  any  award  of  and  concerning  the  matters  so  submitted  to 
them  as  aforesaid,  and  that  he,  the  plaintiff,  has  been  thereby  de- 
prived of  all  the  benefits  of  said  submission,  and  has  lost  all  the 
necessary  expense  incurred  in  the  hearing  of  said  matters  before 
said  arbitrators,  amounting  to  the  sum  of  %60,  to  the  damage  of 
the  plaintiff  %100  {concluding  as  in  Form  No.  2191). 

2.  Complaint  or  Petition  against  the  Party  Revoking. 

Form  No.  2223. 

(  Commencing  as  in  Form  No.  2202^  and  continuing  down  to  *.} 

2.   That    thereafter    on    the   2d   day  of  February,    A.D.    i8^5, 

and  before   the  matters    aforesaid   were  finally  submitted    to  said 

1.  See  supra,  note  3,  p.  107.  2.  See  also  a  precedent  in  Humph. 

Prec.  668. 
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arbitrators,  the  defendant,  Richard  Roe ^  by  writing  delivered  to  said 
arbitrators,  revoked  their  powers. 

By  reason  whereof,  plaintiff  has  sustained  damage  in  the  sum  of 
three  hundred  dollars,  for  which  he  demands  judgment. 

yeremiah  Mason  y  Attorney  for  Plaintiff. 

8.  Complaint  for  Revoking^  the  Arbitrator's  Powers,  in 

Connecticut. 

Form  No.  2224. 
(Conn.  Prac.  Act.  50.) 


I  {Commencing'  as  in  Form  No,  2203 ^  and  continuing  down  to*,) 

3.  Thereafter,  and  before  any  award  was  made,  the  defendant,  by 
writing  under  his  hand  and  seal  delivered  to  said  arbitrator,  re- 
voked the  powers  of  the  arbitrator. 
The  plaintiff  claims  %lyOOO  damages. 
( Concluding  as  in  Form  No.  2203. ) 

VII.  PLEADINWS  SUBSEQUENT  TO  DECLARATION  OR  COMPLAINT. 

1.  Plea  of  Arbitrament  and  Award. 

Form  No.  2225. 

(Pr€cedentin3  Wentw.  PI.  144;  2Chit.  PI.  484;  Til  I  ingh.  Forms  474;  Humph. 
I  Prec.  868;  McCall's  Forms  284.) 

!  In  the  King's  Bench, 

Trinity  Term,  51  Geo.  Ill, 
Richard  Roe^  ^  ^ 
!  ats. 

John  Doe, 

And  the  said  Richard  Roe^  by  Andrew  Bacon ^  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,*  and  says  that 
the  said  yohn  Doe  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him.  Because  he  says,  that  after  the  making  of  the 
said  several  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  before  the  day  of  the  exhibiting  of  the  bill  of  the'  said 


1.  For  the  formal  parts  of  a  plea  in  half  defense  was  to  be  made,  and  after 

a  particular  jurisdiction    consult    the  the   words   *'  comes   and   defends   the 

title  Plras.  force  and  injury  "  the  subject-matter 

1  Defense  at  common  law  was  of.  of    the    plea   should   immediately   be 

two  descriptions,     (i)  Half    defense,  stated.    The  practice,  however,  grew 

which  was  as   follows:  **  comes   and  up  in  all  cases,  whether  of  half  or  full 

defends   the    force  and    injury,    and  defense,  of  stating  it  in  the  form  given 

Mys; "  and  (2)  full  defense,  which  was  in  the  text,  which  was  considered  only 

in  these  words :  "  comes  and  defends  as  half  defense  in  cases  where  such  a 

the   force   and    injury,   when,    etc.,"  defense  should  be  made,  and  as  full 

which  "when,  etc."  meant  **  when  and  defense  when  the  latter  was  necessary, 

where   it    shall    behoove    him.'*      In  i  Chit.  PI.  413;  2  Saund.  209,  r,  note; 

•trictness,   the   words    "when,    etc."  Clapham  f.  Lenthall,  Hard.  ^v'Sf. 
should  not  have  been  added  when  only 
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John  Doe  against  him  the  said  Richard  Roe  in  this  behalf, ^  to  wit, 
on  the  8th  day  of  August^  A.D.  1789s  at  Andover  aforesaid,  the 
said  John  Doe  and  the  said  Richard  Roe  submitted  themselves, 
(that  is  to  say,)  by  two  mutual  bonds  of  arbitration,  bearing  date 
respectively  the  day  and  year  last  aforesaid,  to  the  arbitration  of, 
and  engaged  in  all  things  well  and  truly  to  stand  to,  obey,  abide, 
perfonn,  fulfil,  and  keep  the  award,  order,  arbitrament,  final  end 
and  determination  of  John  King  and  Luther  Myles^  arbitralors, 
indifferently  elected  and  named  as  well  on  the  part  and  behalf  of 
the  said  John  Doe  as  of  the  said  Richard  Roe^  to  arbitrate,  award, 
order,  judge  and  determine  of  and  concerning  all  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels,  controversies, 
trespasses,  damages,  and  demands  wiiatsoever,  at  any  time  theretofore 
had,  made,  moved,  brought,  commenced,  sued,  prosecuted,  done, 
suffered,  committed  or  depending  by  and  between  the  paid  parties, 
or  either  of  them,  so  as  the  said  award  should  be  made  by  ihe  said 
arbitrators,  under  their  hands,  and  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  should  desire  the  same,  on 
or  before  the  8th  day  of  September  next ;  which  time  for  making  the 
said  award  was  afterwards  and  before  the  time  fo^ making  the  same 
expired,  to  wit,  on  the  5th  day  of  September ^  at  Andover  aforesaid, 
by  consent  of  the  said  John  Doe  and  the  said  Richard  Roe^  enlarged 
until  the  8th  day  of  October  then  next,  and  it  was  then  and  there 
agreed  by  and  between  the  said  Johji  Doe  and  the  said  Richard 
Roc^  that  the  award  made  before  that  time  between  them  should  be 
binding  and  conclusive  between  them ;  which  last  mentioned  time 
for  making  the  said  award,  was  afterwards,  and  before  the  said 
enlarged  time  for  making  the  said  award  had  elapsed,  to  wit,  on  the 
6th  day  of  October  at  Andover  aforesaid,  by  consent  of  the  said 
John  Doe  and  the  said  Richard  Roe  further  enlarged  until  the 
8th  day  of  December  then  next,  and  it  was  then  and  there  agreed 
between  the  said  John  Doe  and  the  said  Richard  Roe^  that  the  said 
award  before  that  time  made  between  them,  should  be  binding  and 
conclusive  between  them.  And  the  said  Richard  Roe  further  saith, 
that  the  said  arbitrators,  before  the  expiration  of  the  said  last  men- 
tioned time  limited  for  making  their  award,  to  wit,  on  the  8th  day 
o{  December^  at  Andover  aforesaid,  took  upon  themselves  the  burthen 
of  the  said  arbitration,  and  having  duly  examined  and  considered 
the  subject  matters  in  dispute  between  the  said  John  Doe  and  the 
said  Richard  Roc,  they  the  said  arbitrators  did  make  their  award  in 
writing  under  their  hands,  of  and  concerning  the  premises,  and  of 
and  concerning  the  said  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  ready  to  be  delivered  to  the  said  parties 
in  difference,  and  did  thereby  then  and  there  award  that  {here  set 
out  the  substance  of  the  award)^  as  by  the  said  award  bearing  date 

1.  If  the  suit  is  commenced  by  formance  of  the  award  seem.«  to  have 
original  writ  use  the  words  "before  been  unnecessary.  Kydd  390,  392;  i 
the  commencement  of  this  suit."  Lord  Raym.  122,"^  1039. 

2.  Averment  of  the  defendant's  per- 
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the  Zth  day  of  December  aforesaid,  reference  being  thereunto  had, 
will  more  fully  appear.  And  this  he  the  said  Richard  Roe  \%  ready 
-)  verify,  wherefore  he  prays  judgment  if  the  said  John  Doe  ought 
10  have  or  maintain  his  aforesaid  action  thereof  against  him,  etc. 

2.  Answer  of  Same. 

Form  No.  2226. 

State  of  Colorado.    )  In  the  District  Court  within  and  for  said 

ss 
County  of  Dolores.  \  county. 

John  Doc,  plaintiff,       ^ 

against  >  Answer.^ 

Rickar.l  Roe,  defendant.  ) 

The  above  named  defendant  for  answer -to  the   plaintiff's  com- 
plaint (or  petition)  herein  says  : 

I.  That  after  the   maturity  of  the   note   (or  after  the  accruing 
of  other  cause  0/  action)  mentioned  in  the  complaint,  to  wit,,  on  the 
A?/dayof  March,  iS95,  the  plaintiff  and  this  defendant  mutually 
submitted  the  demand  alleged  in  the  complaint  —  among  other  con- 
troversies—  to  the  arbitration  of  one  Joseph  Hunt,  who,  thereafter 
and  before  this  action,  to  wit,  on  the  1st  day  of  April,  i8.95,  by  his 
award  then  duly  made  and  published,  awarded  that   {here  set  out 
the  substance  of  the  award), 

II.  That  the  defendant,  on  the  2i  day  of  April,  iS95,  and  be- 
fore this  action,  duly  performed  said  award  on  his  part  by  {here 
state  payment  or  tender),^  Jeremiah  Mason, 

Attorney  for  Plaintiff. 

8.  Answer  of  Same,  in  Connecticut. 

Form  No.  2227. 
(Conn.  Prac.  Act  202.) 

John  Doe      )  Court  of  Common  Pleas, 

vs.  >  Fairfield  County, 

Richard  Roe.  )  September  Term,  i%80. 

Answer. 

I.  After  the  maturity  of  the  note  {or  after  the  accruing  of  the 
cause  of  action)  mentioned  in  the  complaint,  on  April  10th,  i87P, 
the  plaintiff  and  defendant  executed  a  written  submission  of  the  de- 
mand alleged  in  the  complaint,  among  other  controversies,  to  the 
arbitration  of  one  John  Stiles  (or  annex  a  copy  of  the  submission  as 
an  exhibit), 

1.  For  the  formal  parts  of  answers  But  it  is  held  that  an  award  which 

in  a  particular    jurisdiction    consult  merely  settles  the  amount  due  cannot 

the  title  Answers  in  Code  Plead-  be  pleaded  in  bar  to  the  action  with- 

iN«,  vol.  I,  p.  799,  r/ j<r^.  out    alleging    performance;    for    the 

1  This  allegation  should  generally  money  until  paid  Is  due  in  respect  of 

|>e  omitted ;  for  in  pleading  an  award  the  original  debt,  though  it  is  other- 

in  tor  it  is  not  in  general  requisite  to  wise  if  the  award  directs  payment  of  a 

aver  performance  of  the  thing  awarded,  debt  to  be  made,  not  in  money,  but  in  a 

\rmstrong  v.  Masten,  11  Johns.   (N.  collateral  way.     Brazill  v,  Isham,  i  E. 

Y.)  189.  D.  Smith  (N.  Y.)  437. 
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2.  Afterwards,  and  before  this  action,  on  May  Ist^  i87P,  by 
his  award  then  duly  made  and  published,  John  Stiles  awarded  that 
{^stating  the  substance  of  the  award). 

yeremiah  Mason ^  Attorney  for  Defendant. 

4.  Plea  of  No  Award  to  Declaration  in  Debt  on  an  Arbitration 

Bond. 

Form  No.  aaaS. 

(Precedent  in  5  Wentw.  PI.  455,459;  2  Chit.  PI.  534;  i  Saund.  PI.  185 ;  Pleader's 
As8t.  352 ;  Tillingh.  Forms  497 ;  Humph.  Prec.  940.) 

In  the  King's  Bench, 

Trinity  Term,  51  Geo,  III, 
Christopher  L,ong^ 
ats. 

Thomas  Knot, 

And  the  said  Christopher ^  by  yeremiah  Mason  his  attorney, 
comes  and  defends  the  force  and  injury,  when,  etc.,^  and  prays  the 
hearing  of  the  said  writing,  and  it  is  read  to  him,  etc.,'  he  prays  also 
the  hearing  of  the  condition  of  the  said  writing,  and  it  is  read  to 
him  in  these  words,  ''The  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  Christopher  Long^  his  heirs,  executors  and  ad- 
ministrators, do  and  shall,  for  his  and  their  parts  and  behalfs,  well 
and  truly  in  all  things  stand  to,  obey,  abide,  fulfil,  p)erform  and  keep 
the  award,  order,  arbitrament,  end  and  final  determination  of  yohn 
Duke  of  Sorson^  in  the  parish  oi  Markson^  in  the  county  aforesaid. 
Esq,;  and  JSdtvard  Oshorn  and  JFrancis  Whyte  both  of  said  Sorson 
or  any  two  of  them,  arbitrators  indifferently  elected  and  named,  as 
well  on  the  part  and  behalf  of  the  above  bounden  Christopher  Long 
as  of  the  above  named  Thomas  Knot^  to  arbitrate,  award,  judge, 
order  and  determine  of  and  concerning  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  quarrels,  controver- 
sies, trespasses,  damages  and  demands  whatsoever,  at  any  time  here- 
tofore had,  moved,  brought,  commenced,  sued,  prosecuted,  done, 
suffered,  committed,  or  depending,  by  and  between  the  said  parties 
or  either  of  them,  so  as  the  said  award  be  made  by  the  said  arbitra- 
tors or  any  two  of  them,  and  ready  to  be  delivered  to  the  parties  in 
difference,  or  such  of  them  as  shall  desire  the  same,  on  or  before  the 
tiventy -first  day  of  this  instant  December^  then  this  obligation  to  be 
void,  otherwise  in  force;  and  it  is  also  agreed  by  and  between  the 
said  Christopher  Long  and  the  said  Thomas  Knot^  that  this  submis- 
sion to  the  said  award  so  to  be  made  as  aforesaid,  shall  be  made  a 
rule   of   his   Majesty's   high    court   of   Chancery   at  Westminster, 

1.  See  supra^  note  i,  p.  109.  entered  at  large  as  well  as  the  condi- 

3.  See  supra,  note  2,  p.  109.  tion ;  but  if  no  use  was  intended  to  be 
8.  It  was  usual  in  practice  not  to  set    made  of  the  bond  in  pleading,  there 

forth  the  bond,  but  to  say  '*  and  it  is  was   no  occasion   to  crave  oyer  of  it 

read  to  him,  etc.'*  as  in  the  text,  and  at  all,  or  to  enter  any  such   prayer, 

then  to  pray  oyer  of  the  condition  and  for  it  was  sufficient  to  pray   oyer  of 

set    it   lorth    in  hcec  verba,  yet    it  is  the   condition    only,     i    Saund.    9  A, 

said  that  regularly  the  bond  should  be  note  i. 
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pursuant  to  the  late  act  of  parliament  for  that  purpose,'*  which  being 
read  and  heard,  the  said  Christopher  saith  that  the  foX^  Thomas 
ought  not  to  have  or  maintain  his  said  action  against  him,*  be- 
ciuse  he  saith  that  the  said  arbitrators  in  the  said  condition  above 
mentioned,  or  any  two  of  them  did  not  make  any  award  of  and  con- 
cerning the  premises  in  the  said  condition  specified  on  or  before  the 
twenty-first  day  of  December,  in  the  said  condition  mentioned,  ac- 
cording to  the  form  of  the  said  condition,  and  this  he  is  ready  to 
verify,  wherefore  he  prays  judgment  if  the  said  Thomas  ought  to 
have  or  maintain  his  said  action  against  him,  etc. 

5.  Plea  to  Declaration  in  Debt  on  an  Arbitration  Bond 
Statii^  Award  and  PlaintifTs  Nonperformance  of  a 
Condition  Precedent. 

Form  No.  aaa9. 

(Precedent  in  2  Chit.  PI.  524;  Tillingh.  Forms  498;  Humph.  Free.  940.)! 

( Commencing  as  in  Form  No,  2228,  and  continuing  down  to  *) 
because  he  says,  after  the  making  of  the   said  writing  obligatory, 
and  before   the   said   21st   day  of   December,  A.D.    i8ii,  in   the 
said  condition  mentioned,   to  wit,  on  the  20th  day  of  December, 
A.D.  i%ll,  at  AndoverdSoT^soLid,  the  said  Samuel  Short  and  William 
West  did  make  their  award  in  writing  under  their  respective  hands, 
of  and  concerning  the  premises  in  the  said  condition  mentioned, 
and  so  referred  to  them  as  aforesaid,  and  ready  to  be  delivered  to 
the  said  parties  in  difference,  and  did  thereby  award,  arbitrate,  and 
determine,  that:    {Here  set  forth  the  whole  of  the  award  without 
the  recitals,  and  which  award  directed  the  plaintiff  to  perform  an 
act  which  constituted  a  condition  precedent)  as  by  the  said  award, 
reference  being  thereunto  had,  will  more  fully  appear,  which  said 
matters  above  recited  are  the  whole  of  the  matters  bv  the  said  award 
directed  to  be  performed  by  the  said  yohn  Doe  and  Richard  Roe, 
respectively.     And  the  said  Richard  Roe  in  fact  saith,  that  he  the 
said  Richard  Roe  at  the  day  in   the  said  award  in   that  behalf 
directed,  to  wit,  on  the  said  1st  day  of  January,  A.D.  \^12,  in  the 
said  award  mentioned,  to  wit,  at  Andover  aforesaid,  requested  the 
said   John    Doe    {to  perform  the  act  by  the  award  directed  to  be 
done  by  the  plaintiff),  and  to  perform  the  said  award  in  all  thinp^s 
on  his  part  and  behalf  to  be  performed,  and  he  the  said  Richard 
Roe  was  then  and  there  ready  and  willing,  and  offered  to  the  said 
John  Doe  to  perform  the  said  award  in  all  things  on  his  part  to  be 
performed  and  fulfilled,  if  he  the  said  John  Doe  would  perform  the 
said  award  in  the  several  matters  and  things  directed  to  be  per- 
formed by  him  the  said  John  Doe;  but  the  said  John  Doe  then  and 
there  wholly  refused  to,   {state  the  plaintiff ^ s  nonperformance  of 
the  condition  precedent,)  and  to  perform  the  said  aw^ard  in  the  sev- 
eral matters  and  things  directed  by  the  said  award  to  be  performed 

1.  See  also  a  precedent  in  5  Wentw.  PI.  356. 
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on  the  part  and  behalf  of  him  the  said  John  Doe,     And  this  (con- 
cluding as  in  Form  No.  222S) . 

6.  Same,  Stating^  Award  and  Averring^  Performance. 

Form  No.  2230. 

(Precedent  in  5  Wentw.  PI.  455.) 

(  CojKmencing  as  in  Form  No,  2228^  and  continuing  down  to  *) 
because  he  says,  that  the  said  Henry  Baynes  and  Hugh  Farling^  in 
the  said  condition  of  the  said  writing-obligatory  named,  after  the 
making  of  the  said  writing-obligatory,  and  before  X\\^  fifteenth  day 
of  May  then  next,  to  wit,  on  the  7iinth  day  of  Afrit ^  in  the  year  of 
Our  Lord  1788,  at  Epping  aforesaid,  in  the  said  county  of  Essex^ 
took  upon  themselves  the  burthen  of  the  execution  of  the  said  ar- 
bitrament in  the  said  condition  mentioned,  and  then  and  there  did 
make  and  publish  their  award  in  writing,  under  their  hands  and 
seals,  of  and  concerning  the  premises  so  to  them  referred  as  afore- 
said: by  which  said  award  the  said  arbitrators  did  award  and  order 
that  (here  were  set  out  the  things  ordered  to  be  done),SLB  by  the  said 
award  which  the  said  yames  now  brings  into  court  here  fully  ap- 
pears: And  the  said  yames  in  fact  says,  that  on  the  %2L\d  fourteenth 
day  of  May  next  after  making  the  said  award,  the  said  part  of  the 
said  fence  of  the  said  yohn  H,  in  the  said  award  mentioned,  and 
thereby  directed  to  be  taken  down  as  aforesaid,  had  been  and  was 
taken  down  by  the  said  yohn  H.  and  yames  B.  and  a  stile  for  foot- 
passengers  had  been  and  was  then  and  there  €et  up  and  erected  four 
feet  high,  with  two  steps  on  each  side  instead  thereof,  as  the  origi- 
nal footpath  from  Sheering-street  to  Sheering  church,  and  that  the 
expence  thereof  was  equally  borne  between  the  said  parties ;  and 
that  the  said  yames  B.  upon  the  said  fourteenth  day  of  May  then 
past,  did  fasten  up  and  secure,  and  had  fastened  up  and  secured 
with  nails  the  gate  which  he  had  made  out  of  his  said  fence  in  the 
yard  of  the  said  yohn  H.  and  hath  for  ever  after  from  thence  hith- 
erto kept  the  same  as  a  close  fence,  without  having  or  claiming  any 
gateway  through  the  said  fence  into  the  said  yohn  H.''s  yard,  and 
that  when  and  from  the  time  when  the  said  stile  was  made  in  the 
said  fence  in  front  of  the  said  yohn  H,'*s  yard,  it  was  and  hath  been 
used  by  the  said  yames  B,  and  Mary  his  said  wife  and  family,  as 
the  footway  through  the  said  yard  into  his  said  field  and  barn  at 
the  back  of  the  said  yard ;  and  that  he  and  they  did  only  make  and 
have  only  made  UFe  of  the  said  yohn  HJ^s  great  gate  out  of  Sheer- 
ing-street into  the  said  yard  as  a  cart  and  horse  way  into  and  unto 
the  field  and  bam  of  the  said  yames  Blatch^  and  for  the  purposes 
of  carrying  goods  to  and  from  the  said  barn,  and  not  as  a  footway; 
and  that  a  lock  was  placed  on  the  great  gate  belonging  to  the  said 
yohn  H.  and  that  he  the  said  yames  B.  and  yohn  H.  had  each  a 
key  thereof,  and  that  the  said  lock  and  keys  were  had  at  the  equal 
expence  of  both  parties,  and  that  he  the  said  yames  B,  hath  not 
lost  either  the  said  key  or  lock,  and  that  the  said  yames  B.  hath 
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borne  an  equal  expence  of  the  said  award,  and  hath  paid  his  own 
costs,  and  hath  on  demand  executed  a  general  release  to  the  said 
John  H,  of  all  action  and  actions,  cause  and  causes  of  action,  iil- 
dictments,  trespasses,  and  demands  whatsoever,  from  the  beginning 
of  the  world  ta  the  said  fifteenth  day  of  February  then  la.«t  past, 
bsing  the  day  of  their  said  submission  to  the  said  award  in  manner 
an]  for.n  as  in  and  by  the  said  award  is  directed,  and  according  to 
thi  tnie  intent  and  meaning  thereof,  and  of  the  condition  oi  ta.^ 
said  writing-obligatory,  to  wit,  at  Epping  aforesaid,  in  th^  su.l 
cointv  of  Essex;  and'this  he  the  said  James  B.  is  ready  to  verify: 
wherefore  he  prays  judgment  if  the  said  John  H.  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  etc. 

7.  Replication  Stating^  Award  and  Breaches. 

Form  No.  a  a  3 1 . 

(Preced<^nt  in  2  Chit.  PI.  668;  Pleader's  Asst.  353;  Tillingh.  Forms  545; 

Humph.  Prec.  951.) 

In  the  King's  Bench. 

Trinity  Term,  61  Geo,  III. 

John  Doe     ^  ^ 
against 
Richard  Roe. 

And  the  said  John  saith  that  he  by  anything  by  said  Richard 
above  alleged  in  his  plea  ought  not  to  be  barred  from  having  his  said 
action  thereof  against  him  the  said  Richard  *  because  he  saith  that 
the  said  Samuel  Short  and  William  West,  the  said  arbitrators  in  the 
said  conditibn  of  the  said  writing  obligatory  mentioned,  after  the 
making  of  the  said  writing  obligatory  and  within  the  time  limited 
and  appointed  by  the  said  condition  for  the  making  of  their  award 
of  and  concerning  the  premises,  that  is  to  say,  on  the  1st  day  of  Sep- 
tember, A.D.  iSlO^  at  Andover  aforesaid,  having  taken  upon  them- 
selves the  burthen  of  the  said  arbitrament,  did  in  due  manner  make 
their  award  in  writing  under  their  hands  of  and  concerning  the 
premises  in  the  said  condition  mentioned,  and  thereby  referred  to 
them  by  the  said  John  Doe  and  Richard  Roe  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  should  require 
the  sam3.  by  which  said  award  they  the  said  Samuel  and  William, 
the  arbitrators  aforesaid,  did  then  and  there  award  and  order  (here 
set  forth  the  -whole  award  verbatim  in  the  past  tense). ^  Of  which 
said  award  the  said  Richard  afterwards,  to  wit,  on  the  said  1st  day 
of  September,  at  Andover  aforesaid  had  notice.  Nevertheless  the 
said  John  in  fact  saith  that  the  said  Richard  did  not  (here  state 
the  defend  an  f*  s  breach  of  the  a-ward  according  to  the  facts  of  the 
particular  case).  And  this  he  the  said  yohn  is  ready  to  verify: 
wherefore  he  prays  judgment  and  his  debt  aforesaid,  together  with 

I-  For  the  formal  parts  of  a  replica-  in  the  replication.     Foreland  v.  Mary- 

tion  in  a  particular  jurisdiction  con-  gold,   i  Salk.  73;  Perry  v.  Nicholson* 

suit  the  title  Replications.  i  Burr.  a8i. 

2.  The  'whole  award  must  be  stated 
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his  damages  by  reason  of  the  detention  thereof  to  be  adjudged  to 
him,  etc. 

3,  Replication  Denying  the  Award. 

Form  No.  3232. 

(Precedent  in  3  Wentw.  PI   145;  Humph.  Prec.  901.) 

(  Commencing  as  in  Form  No,  2281^  and  continuing  down  to  *) 
because  he  saith  that  the  said  arbitrator  did  not  make  any  such 
award  of  and  concerning  the  premises  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged. 
And  this  the  said  plaintiff  prays  may  be'  inquired  of  by  the  country, 
etc. 

Rejoinder  Denying:  the  Award. 

Form  No.  2233. 
(Precedent  in  a  Chit.  PI.  712 ;  Tillingh,  Forms  560.) 

In  the  King's  Bench. 

Trinity  T^vm,  51  Geo.  III,^ 

And  the  said  Richard  as  to  the  said  replication  of  the  said  John 
to  the  said  second  plea  of  him  the  said  Richard  saith  that  the  said 
yohn  by  reason  of  any  thing  by  him  in  that  replication  alleged, 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him  the  said  Richard,  because  he  says  that  the  said  Samuel  Short 
and  William  West  did  not  make  any  such  award  of  or  concerning 
the  said  premises,  in  manner  and  form  as  the  said  John  hath  above 
in  his  said  replication  alleged.  And  of  this  he  the  said  Richard 
puts  himself  upon  the  country,  etc. 

1.  For  the  formal  parts  of  a  rejoinder  in  a  particular  jurisdiction  consult  the 
title  Rbjoindrr. 
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ARREST. 

For  Forms  relating  to  Arrest  in  Civil  Cases  on  Mesne  Process^  see  the  title 

ARREST  IN  CIVIL  ACTIONS,  infra,  p.  117. 
For  Forms  relating  to  Arrest  in  Civil  Cases  on  Final  Process,  see  the  title 

EXECUTIONS, 
For  Forms  relating  to  Arrest  in  Civil  Cases  as  a  Substitute  for  the  Writ  of  Ne 

Exeat,  see  the  title  NE  EXE  A  T 
For  Forms  connected  with  the  Arrest  or  Discharge  of  Poor  Debtors,  see 

the  title  POOR  DEBTORS, 
For  Forms  relating  to  Arrest  for  Contempt,  see  the  title  CONTEMPT, 
For  Forms  relating  to  Arrest  in  Criminal  Cases,  see  the  title  WARRANTS 

OF  ARREST, 
Consult  also  the  titles  BAIL  AND  RECOGNIZANCE;  COMMITMENT; 

CRIMINAL  COMPLAINTS;  INDICTMENTS;  and  INFORM  A- 

TIONS, 


ARREST  IN  CIVIL  ACTIONS. 

By  Howard  P.  Nash. 

L  IN  GENERAL,  1 19. 

IL  THE  AFFIDAVIT  TO  HOLD  TO  BAIL,  125. 
1.  At  Common  Law,   125. 

a.  Affidavit  by  Plaintif,  125. 

b.  Affidavit  by  PlaintiJT  s  Agent,  129. 
8.  In  Canada,  131. 

3.  Under  Codes  and  Statutes,  131. 

a.  In  General,  131. 

(i)  Affidavit  by  Plaintiff,  131. 
{a)  In  ContrcKt,  131. 
{b)  In  Tort,  133. 

(2)  Affidavit  by  One  of  Several  Plaintiffs,  1 33. 

(3)  Affidavit  by  Plaintiff's  Agent,  1 34. 

(4)  Affidavit  by  an  Executor  or  Administrator,  134. 

b.  In  Arkansas,  1 34. 

c.  In  New  Mexico,  135. 

d.  Where  Defendant  Is  about  to  Abscond,  135. 

(1)  In  General,  135. 

(2)  Where  Defendant  Is  Garnishee  in  Attachment  Case,  137. 

e.  For  Fraudulent  Disposition  or  Removal  of  Property,  138. 

(i)  Assignment,  138. 

(a)  Affidavit  by  Plaintiff,  1 38. 

{b)  Affidavit  by  Plaintiff"  s  Agent,  140. 
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(2)  Conversion,  142. 

{a)  Affidavit  by  Plaintiff  142. 

{b)  Affidavit  by  Plaint^  s  Agent,  143. 

(3)  Disposal  and  Removal,  145. 

{a)  Affidavit  by  Plaint^,  145. 
{b)  Affidavit  by  One  of  Several  Plaintiffs,  147. 
/  For  Fraud  in  Contracting  the  Debt,  150. 

(1)  Affidavit  by  Plaintiff,  150. 

(2)  Affidavit  by  Plainiijf' s  Agent,  152. 

g.  For  Fraud  in  Concealment  ^  the  Property  for  Which  the 

Action  is  Brought,  155. 
h.  For  Acts  of  D^endant  Who  Occupied  a  Fiduciary  Relation 

towards  Plaintiff,  1 56. 
i.  In  Actions  of  Tort,  1 58. 

(1)  Case  for  Fraud,  158. 

(2)  Assault,  159. 

j.  Statutory  Forms,  160. 
(i)*  In  Kentucky,  160. 

(2)  In  North  Carolina  where  Debt  was  Fraudulently  Con- 
tracted, 161. 

III.  THE  PLAINTIFF'S  UNDERTAKING,  162. 
1.  In  General,  162. 
%,  Statutory  Forms,  164. 

a.  In  Illinois,  164. 

b.  In  Kentucky,  165. 

c.  In  North  Carolina,  165. 

d.  In  Oregon,  166. 

€,  In  Washington,  166. 

IV.  The  Order  to  Hold  Defendant  to  Bail,  i66. 
V.  THE  Capias  or  Order  of  arrest,  167. 

1.  At  Common  Law,  167. 

a.  In  General,  167. 

b.  Alias  Capias,  167. 

(i)  In  General,  167. 

(2)  Into  a  County  Palatine,  168. 

c.  Pluries  Capias,  168. 

9.  Under  Codes  and  Statutes,  168. 

a.  When  Issued  by  a  Clerk  or  fudge,  168. 

(i)  In  General,  168. 

(2)  Statutory  Forms,  1 74. 

{a)  In  Kentucky,  174. 

{b)  In  New  Hampshire,  174. 

(V)  In  Pennsylvania,  175. 

(d)  In  Rhode  Island,  176. 

{e)  In  West  Virginia,  177. 

b.  When  Issued  by  a  fustice  of  the  Peace,  ijy, 

(i)  In  General,  i^j, 

(2)  Statutory  Forms,  180. 

(a)  In  Illinois,  180. 

(b)  In  Indiana,  180. 

(^)  In  North  Carolina,  180. 
{d)  In  Oregon,  181. 
\e)  In  Washington,  181. 
(/)  In  Wisconsin,  181. 
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VI.  THB  OFnCER'S  RETURN,  iSa. 

1.  Defendant  Arrested,  182. 

a.  In  General,  18.2. 

b.  And  Discharged  on  Bail,  183. 
s.  Defendant  Not  Found,  183. 

Til.  PROCEEDINGS  TO  VACATE  ORDER  OF  ARREST,  184. 

1.  The  Notice  of  Motion  to  Vacate,  184. 

s.  Order  to  Show  Cause  why  Order  of  Arrest  should  Not  be  VaceUid. 

185. 
8.  The  Motion  to  Vacate,  186. 
4.  The  fudgment,  187. 

a.  Vacating  the  Order,  187. 

(1)  In  General,  187. 

(2)  l^on  Condition,  187. 

b.  Denying  the  Motion,  187. 

VIIL  DEFENDANT'S  COUNTER-AFRDAVIT,  188. 

CROSS-IUEaPEIiENCBS. 

Fw  Forms  of  Defendant's  Undertaking  and  all  Forms  connected  with  Bail, 
the  fustification  of  Bail,  and  the  proceedings  connected  with  the  For- 
fature  of  Bail,  see  the  Htle  BAIL  AND  RECOGNIZANCE, 

Far  Forms  relating  to  Arrest  and  Imprisonment  for  Contempt,  see  the  title 
CONTEMPT 

For  Forms  connected  with  Arrest  on  Final  Process,  see  the  title  EXECU- 
TIONS. 

For  Forms  connected  with  Arrest  as  a  substitute  for  the  Writ  of  Ne  Exeat, 
see  the  title  NE  EXE  A  T 

For  Forms  connected  with  the  Arrest  or  Discharge  of  Poor  Debtors,  see 
the  title  PO  OR  DEB  TORS. 

For  other  Forms  of  the  Officer's  Return,  see  the  title  SER  VICE  OF  IVRITS 
AND  PAPERS. 

For  other  Forms  in  proceedings  of  kindred  character,  see  the  title  A  TTA  CH- 
MENT 

For  matters  of  Substantive  Law  pertaining  to  the  subject  of  Arrest  in  Civil 
Actions,  see  2  Am.  and  Eng.  Encyc.  of  Law  {2d  ed.)  832,  title 
ARREST. 
Formatters  of  Pleading  and  Practice  contacted  with  the  subject  of  Arrest  in 
Civil  Actions,  see  8  Encyc.  of  PL  and  Pr. ,  title  EXECUTIONS 
AGAINST  THE  BODY  AND  ARREST  IN  CIVIL  CASES. 

I.  IN  GENERAL. 

At  early  English  common  law,  the  defendant  was  not  liable  to  be 
arrested  upon  mesne  process  for  civil  injury,  unaccompanied  with 
force.  By  successive  statutory  enactments,  however,  the  right  to 
arrest  the  body  of  the  defendant  was  extended  to  all  actions  for  the 
recovery  of  money,  damages,  or  personal  property.  1  In  most  of 
the  United  States,  statutes  have  been  enacted  abolishing  imprison- 

1.  I  Tidd's  Pr.  128;  3  Bl.  Com.  281. 
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ment    for  debt,  except  under  certain  enumerated    circumstances^ 

1.  Stfttntoiy    dromuls    for    Axratt   In  Indiana. — Horner's  Stat.  (1896),  ^ 

OtTll  Actions,  Qenorally. — The  statutory  857. 

grounds  for  arrest  vary  more  or  less  in  **  Where  defendant  is  about  to  de- 
number  and  in  wording  in  the  different  part  from  this  state,  and,  with  intent 
states,  and  before  making  the  affi-  to  defraud  his  creditors,  has  concealed 
davit  to  hold  to  bail  in  any  particular  or  removed  from  this  state  his  prop- 
jurisdiction  the  pleader  should  consult  erty,  or  so  much  thereof  that  the  proc- 
the  statutes  of  that  jurisdiction  with  ess  of  the  court  after  judgment  cannot 
the  greatest  care.  The  various  grounds  be  executed." 

may,   however,   be   grouped   under  a  Kentucky, — Bullitt's  Code  (1895),  ^ 

few  general  heads  which  are  given  be-  153. 

low,  with  references  to  the  statutes  of  Where  the    defendant  has  a  good 

the  different  states  in  which  the  par-  cause  of  action  and  expects  to  recover 

ticular  ground  of  arrest  exists.     Infra^  a  sum  amounting  to  twenty  dollars 

in  Forms  Nos.  3337  to  3365,  will  be  exclusive  of  costs,  and  believes,  and 

found  numerous  examples  of  affidavits  has  reason  to  believe,  that  defendant 

to  hold  to  bail.     By  reference  to  the  has  property  not  exempt  from  execu- 

title  Appidavits,  vol.  i,  p.  548,  for  the  tion  which  he  does  not  intend  to  apply 

formal  parts  and  peculiar  requirements  to  the  payment  of  plaintiff's  claim,  and 

of  an  affidavit  in  any  particular  juris-  believes,  and   has  reason  to  believe, 

diction,  and  by  following  Forms  Nos.  that  defendant  is  about  to  leave  the 

2237  to  2365,  infra,,  as  models,  an  affi-  state  so   that  execution,  if  obtained, 

davit   to  hold  to  bail  may  readily  be  cannot  be  served  upon  him. 

drawn  in  accordance  with  the  require-  Massachusetts. — Pub.    Stat.    (1882), 

ments  of  any  particular  statute.  c.  163,  ^  i. 

Bemoral  of  Deftaidant  from  State. —  Similar  statutes  exist  in  the  follow- 

**  In   an   action   for    the    recoverv  of  ing  states,  the  chief  difference  being  in 

money  or  damages  on  a  cause  of  ac-  the  amount  of  the  expected  recovery : 

tion  Arising  upon  contract,  express  or  Maine. — Rev.   Stat.   (1883),  c.   113, 

implied,  when  the  defendant  is  about  4  2> 

to  depart  from  the  state  with  intent  to  New  Hampshire. — Pub.  Stat.  (1891 ), 

defraud  his  creditors."  c.  23i,  ^  8. 

California. — Code  Civ.  Proc.  ( 1886),  Vermont. — Rev.  Laws  (1880),  ^  1478. 

§  479,  subs.'  I.  Where  an  action  has  already  been 

Idaho. — Rev.   Stat.   (1887),   ^   4241,  commenced  the  defendant  may  be  ar- 

subs.  I.  rested  if  the  plaintiff  makes  an  affidavit 

Montana. — Code  Civ.  Proc.  (1895),  that  defendant   is  about  to   quit  the 

§  801,  subs.  I.  commonwealth  without  leaving  suffi- 

Nevada. — Gen.  Stat.  (1885),  ^  3095,  cient  real  or  personal  estate  therein  to 

subs.  I.  satisfy  plaintiff's  demand. 

Oregon. — i  Hill's  Anno,  Laws  (1892),  Pennsylvania. — Bright.    Pur.    Dig. 

p.  247,  ^   108,  subs.  I    (or  **  where  de-  (1894),  p.  65,  §  41. 

fendant  is  not  a  resident  of  the  state").  "Where  the  defendant  is   about  to 

Utah. — 2  Com  p.  Laws  (1888),  ^  3261,  quit  the  state." 

subs.  I.  Virginia. — Code  (1887),  ^  2991. 

"Where  defendant  has  absconded  or  **  When  the  defendant  is  about  to 

is  about  to  abscond  from  the  place  of  leave  the  state  and  reside  permanently 

his  usual  abode."  in  another  state  or  countv  without  pay- 

Delaware. — 15  Laws  of  Del.,  c.  180,  ing  the  debt  or  liability  for  which  the 

^  I.  action  or  suit  is  brought." 

"Where  plaintiff  has  the  right  to  West    Virginia.-— Code    (1887),    p. 

recover  an  existing  debt  or  damages  732,  ^  30»  subs.  6. 

from  the  defendant,  and  the  defendant  Actlona  for  Injiiry  to  Person  or  Ohar- 

is  about  to  leave  the  state,  taking  with  acter  — **  When  the  action  is  for  wil- 

him  property  subject  to  execution,  or  ful  Injury  to  person  or  to  character." 

money  or  effects  which  should  be  ap-  Idaho. — Rev.   Stat.    (1887),   §  424I^ 

plied  to  the  payment  of  the  plaintiff's  subs.  i. 

debt  or  damages,  with   intent   to  de-  Montana. — Code  Civ.  Proc.  (1895), 

fraud  the  plaintiff."  ^  801,  subs.  x. 
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which  still    form    grounds   for   arrest  in  civil  actions,   the  object 


North  Dakota.—Kfrx.  Codes  (1895), 
h  53^?  subs.  I. 

Oregon. — i  ililTs  Anno.  Laws  (1892), 
p.  247^  $  10'^,  Mibs.  I. 

Utah.— 2  Comp.  Laws  (1888),  §  3261, 
subs.  I. 

"  Where  the  action  is  for  an  injury 
to  person  or  character." 

North  Carolina. — i  Code  (1883),  § 
291,  subs.  I. 

Washington.— 2  Hill's  Anno.  Stat. 
(1891),  f  229,  subs.  I. 

Wisconsin. — 2  Sanb.  &  B.  Anno. 
Sut.  (1889),  ^  2689,  subs.  I. 

**  Or  where  the  action  is  for  injury 
to  the  person  accompanied  by  vio- 
lence." 


Kansas. — ^Gen.  Stat.  (1889),  §  4231, 
subs.  I. 

Michigan.  —  2  How.  Anno.  Stat. 
(1882),  ^  8753,  subs.  I. 

Nebraska.--Coxi^,  Stat.  (1893),  § 
5386,  subs.  I. 

New  Jersey. — Gen.  Stat.  (i895)»  p. 
2543,  ^  58,  subs.  I . 

Ohio. — Rev.  Stat.  (1894),  V  549^. 
subs.  I. 

Oklahoma.  —  Stat.  (1893),  ^  4026, 
subs.  I. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  67,  §  54. 

West  Virginia. — As  above,  except 
that  defendant  must  be  removing  his 
goods  from  the  state.    Code  (1887),  p. 


Delaware. — 15  Laws  of  Del.,  c.  180,  732,  §  30,  subs.  i. 

$  I.  Wyoming^  —  ^^v.    Stat.     (18:57),    ^ 

"Where   the  action   is  for  libel  or  2840,  subs.  x. 

slander."  **That  he  has  assigned,  removed,  or 

Delaware. — 15  Laws  of  Dei.,  c.  180,  disposed  of,  or  has  begun  to  dispose 

^1.  of,  his  property,  or  a  part  thereof,  with 

Nevada. — Gen.  Stat.  (1885),  ^  3095,  intent  to  defraud  his  creditors." 

subs,  I.  Kansas. — Gen.   Stat.  (1889),  §  4231, 

"In  an  action  to  recover  damages  subs.  4. 

for  a  personal  injury."  Michigan.  —  2    How.    Anno.    Stat. 

New    rorh.—\     Birds.    Rev.    Stat.  (1882),  §  8753,  subs.  3. 

(1S96),  p.  106,  §  2,  subs.  2.  Nebraska .--C.OT\%.    Stat.    (1893),    ^ 

BamoYal  or  Dlspotal  of  Properly. —  5386,  subs.  4. 

"When  the  defendant  has  removed  or  New  Jersey . — Gen.  Stat.  (1895),  p. 

disposed  of  his  property,  or  is  about  2543,  ^  58,  .<«ubs.  3. 

to  do  so,  with  intent  to  defraud  his  Ohio. — Rev.    Stat.    (1894),    §    549-^» 


creditors." 

Cfl///<?r»/Vi.--CodeCiv.Proc.  (1886), 
^  479,  subs.  5. 

fdaho.-^Rey.  Stat.  (1887),  ^  4241, 
subs.  5. 

Montana. — Code  Civ.  Proc.  (1895), 
^  801,  subs.  5. 

Nevada.-^en.  Stat.  (1885),  §  3095, 
subs.  5. 

North  Carolina.— I  Code  (1883),  § 
291,  subs.  5. 

Nortk  Dakota.— Rev.  Codes  (1895), 
I  5304,  subs.  5. 

New  Tork.—i  Birds.  Stat.  (1896), 
p.  107,  ^  2,  subs.  ±. 

Oregon. — i  Hili'sAnno.  Laws  (1892), 
p.  247,  ^  ro8,  subs.  5. 

South  Carolina. — Code  Civ.  Proc. 
(1882),  ^  200,  subs.  4. 

Utah. — 2 Comp.  Laws  (1888),  ^  3261, 
subs.  5. 

Washington. — 2  Hill's  Anno.  Stat. 
(1891),  ^229,  subs.  5. 

"That  the  defendant  has  removed 
or  begun  to  remove  any  of  his  prop- 
erty out  of  the  jurisdiction  of  the  court 


subs.  4. 

Oklahoma.  —  Stat.  (1893),  ^  4026, 
subs.  4. 

Prnnsvli'ania. — Bright.  Pur.  Dig. 
(1894),  P-  68,^  54. 

tVcst  Virginia. — Code  (1887),  p. 
722,  §  30,  subs.  3. 

fVyoming.—Rev.  Stat.  ( 1887),  ^  2840, 
subs.  4. 

*•  That  he  has  begun  to  convert  his 
property,  or  a  part  thereof,  into  money, 
for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors." 

Kansas. — Gen.  Stat.  (1889),  ^  4^3 1» 
subs.  2. 

Nebraska. — Cons.  Stat.  (1893),  § 
5386,  subs.  2. 

Ohio. — Rev.  Stat.  (1894),  §  5492, 
subs.  2. 

Oklahoma.  —  Stat.  (1893),  §  4026, 
subs.  2. 

West  Virginia.— Code  (1887),  p. 
732»  4  3o»  subs.  2. 

nyoming.  —  Rev.  Stat.  (1887),  i 
2840,  subs.  2. 

**  Where  defendant  is  justly  indebted 


with  intent  to  defraud  his  creditors."     to   plaintiff  in  a  sum  exceeding  fifty 
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of   such   arrest   being   to   compel   the   defendant    to   appear    ana 


dollars,  and  plaintiff  believes  that  de- 
fendant has  secreted,  conveyed  away, 
assigned,  settled  or  disposea  of  either 
money,  goods,  chattels,  stocks,  secur- 
ities for  money  or  other  personal  estate 
or  real  estate  of  the  value  of  more 
than  one  hundred  dollars  with  intent 
to  defraud  his  creditors/' 

Delaware. — 15  Laws  of  Del.,  c.  180, 

«  I. 

**  In  all  actions  of  covenant  and  ac- 
count, and  actions  on  verbal  contracts 
or  assumpsits  at  law,  where  the  de- 


Michigan.  —  2  How.  Anno.  Stat. 
(1882),  ^  8753,  subs.  2. 

Nebraska. —Cons,  Stat.  (1893),  ^ 
5386,  subs.  3. 

New  yersey. — Gen.  Stat.  (1895),  p. 
2543»  k  58,  subs.  2. 

Ohio. — Rev.  Stat.  (1894),  ^  549^ > 
subs.  2. 

Oklahoma.  —  Stat.  (1893),  4  4026, 
subs.  3. 

Pennsylvania. — Bright.    Pur.    Dig". 

(1894),  P-^.  4  54- 

West   Virginia.— 'Code   (1887),   p. 


fendant  has  concealed,   assigned,  re-  722,  ^  30,  subs.  4. 

moved   or  disposed   of    his  property  Wyoming.  —  Rev.    Stat.    (1887),    § 

with  intent  to  defraud  plaintiff."  2840,  subs.  3. 

Illinois, — Starr  &  Curt.  Anno.  Stat.  "Where  the  defendant  has  money, 

(1896),  p.  504,  4  I.  or  s*ecurities  for  money,  or  evidences 

Actton    for    I1411X7     to    Property. —  of  debt,  in  the  possession  of  himself, 

**  Where  the  action  is  for  wilful  injury  or  of  others  for  his  use,  and  is  about 

to  property,  knowing  the  property  to  to  depart  from  this  state  without  leav- 

belong  to  another."  ing  property  sufficient  to  satisfy  the 

Idako.^Rev.   Stat.    (1887),   §  4241,  plaintiff's  claim." 


subs.  I. 

Montana. — Code  Civ.  Proc.  (1895), 
§  801,  subs.  I. 

Nortk  Dakota.-^Rey.  Code  (1895), 
4  5304,  subs.  I. 

Oregon. — i  Hill's  Anno.  Laws  (1892), 
p.  247,  4  108,  subs.  I. 

(/tak. — 2  Comp.  Laws  (1888),  §  3261, 
subs.  I. 

"  Or  where  the  action  is  for  injui^ 
to  property  accompanied  by  violence.'* 

Delaware. — 15  Laws  of  Del.,  c.  180,^  i. 


K 


A"«ii/tfcX;y.— Bullitt'sCode(i895),§i53. 

Fr&nd. — **  When  the  defendant  has 
been  guilty  of  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for 
which  the  action  is  brought." 

Cfl///i?r»/a.--CodeCiv.  Proc.  (1886), 
h  479*  subs.  4. 

Idaho.— Kew  Stat.  (1887),  ^  4241, 
subs.  4. 

Kansas. — Gen.  Stat.  (1889),  4  433i» 
subs.  5. 

Michigan.  —  2    How.    Anno.    Stat. 


Or  for  injuring,  or  for  wrongfully     (1882),  ^  8753,  subs.  4. 


taking,  detaining,  or  converting  prop- 
erty." 

North  Carolina.— 1  Code  (1883),  ^ 
291,  subs.  I. 

North  Dakota,— 'Rev.  Codes  (1895), 
4  5304,  subs.  I. 

Oregon. — i  Hill's  Anno.  Laws  ( 1892), 
p.  247,  §  Z08,  subs.  I. 

Washington. — 2  Hill's  Anno.  Stat. 
(1891),  §  229,  subs.  I. 

Wisconsin. — 2  Sanb.  &  B.  Anno. 
Stat.  (1889),  4  2689,  s^^s-  '• 

'*In  actions  to  recover  damages  for 


an  injury  to  property,  including  the    §  5304*  subs.  4. 


Montana. — Code  Civ.  Proc.  (1895), 
§  801,  subs.  4. 

Nebraska. — Cons.  Stat.  (1893),  $ 
5386,  subs.  5. 

Nevada. — Gen.  Stat.  (1885),  4  3095, 
subs.  4. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
2543,  §  58,  subs.  4. 

New  Tork. — i  Birds.  Rev.  Stat. 
(1896),  p.  107,  4  2,  subs.  4. 

North  Carolina.— I  Code  (1883),  4 
291,  subs.  4. 

North  Dakota. — Rev.  Codes  (1895), 


wrongful  taking,  detention,  or  conver- 
sion of  personal  property." 

New  Tork.-i  Birds.  Rev.  Stat. 
(1896),  p.  106,  4  3,  subs.  2. 

Concealment  of  Property,  or  Blgbts 
of  Action. — '*  That  he  has  property,  or 
right  of  action,  which  he  fraudulently 
conceals." 

Kansas. — Gen.  Stat.  (1889),  h  4231* 
Bubs.  3. 


Ohio.— Rev.  Stat.  (1894),  §  549^* 
subs.  5. 

Oklahoma.  —  Stat.  (1893),  $  4026, 
subs.  5. 

Oregon. — I  Hill's  Anno.  Laws  ( 1892), 
p.  247,  ^  108,  subs.  4. 

Pennsylvania. — Bright.  Pur.  Dig. 
(1894),  P-  68,  §  68. 

South  Carolina. — Code  Civ.  Proc. 
(1882),  ^  200,  subs.  3. 
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respond  to  the  action.     In  some  of  the  states,  notably  Alabama, 


6^/ai.— aComp.  Laws  (1888),$  3261, 
sabs.  4. 

WaskiM^om,—'2  Hill's  Anno.  Stat. 
(1892),  §  239,  subs.  4. 

West  Vir^imia,— Code  (1887),  p. 
732,  §  30,  subs.  5. 

ff>0«f»^.— Rev.  Stat.  (1887),^  2840, 
subs.  5. 

"  In  all  actions  of  covenant  and  ac- 
count, and  actions  upon  verbal  con- 
tracts or  assumpsits  at  law,  where  the 


Idako.—Kev.  Stat.  (1887),  ^  4241, 
subs.  3. 

Montana.  —  The  Code  in  Montana 
reads  as  above  except  that  the  word 
"  obtained "  is  used  in  place  of  the 
word   **  detained."     Code  Civ.  Proc. 

(i895)»  *  ^^  »"bs.  3. 

Nevada. — Gen.  Stat.  (1885),  §  3095, 
subs.  3. 

New  Tork.  —  The  Code  in  New 
York  reads  as  above  with  the  addition 


Rev. 


defendant  fraudulently  contracted  the  of  the  words  **  with  intent  tliat  it 
debt  or  incurred  the  obligation  re-  should  not  be  so  found  or  taken,  or 
specting  which  the  suit  is  about  to  be  ■  with  intent  to  deprive  the  plaintiff  of 
brought." 
Illinois. — Starr  &  Curt.  Anno.  Stat. 

(1896),  p.  504.  §  I- 
"When    the    defendant    has    been 

guilt  J  of  a  fraud  in  concealing  or  dis- 


the   benefit  thereof."     i  Birds. 
Stat.  (1896),  p.  102,  §  2,  subs.  3. 

North  Carolina. — As  in  New  York. 
I  Code  (1883),  ^  391,  subs.  3. 
North  Dakota. — Same  as  California, 
'posing  of  the  property  for  the  taking,     with   the   addition  of  the  words  **  or 
detention,  or  conversion  of  which  the    with  intent  to  deprive  the  plaintiff  of 


action  is  brought." 

California. ^-Code  Civ.  Proc.  (1886), 
^  479,  subs.  4. 

Idaho.— Rev.  Stat.  (1887),  §  4241, 
subs.  4. 

Montana. — Code  Civ.  Proc.  (1895), 
^801,  subs.  4. 

Nevada. — Gen.  Stat.  (1885),  §  3095, 
subs.  4. 

North  Carolina.— \  Code  (1883),  $ 
291,  subs.  4. 

North  Dakota.— Kev.  Codes  (1895), 
h  53<H»  subs.  4. 

Oregon.— I  Hill's  Anno.  Laws  (1893), 
p.  247,  ^  108,  subs.  4. 

Sonth  Carolina. — Code  Civ.  Proc. 
<i882),  ^  30O,  subs.  3. 

Utah.— 2  Comp.  Laws  (1888),  ^  3261, 
subs.  4. 

Washington.— 2  Hill's  Anno.  Stat. 
(1892),  §  229,  subs.  4. 

"In  an  action  brought  to  recover 
damages  for  fraud  or  deceit." 

North  Dakota.— Kev.  Codes  (1895), 

h  53<H»  subs-  4- 


the  benefit  thereof."  Rev.  Codes 
(1895),  k  5304*  subs.  3. 

Oregon. — As  in  New  York,  i  Hill's 
Anno.  Laws  (1893),  p.  347 «  §  108, 
subs.  3. 

South  Carolina. — Code  Civ.  Proc. 
(1883),  §  300,  subs.  2. 

Utah. — 3  Comp.  Laws  (i88S),  $3361, 
subs.  3. 

Washington. — As  in  New  York.  3 
Hill's  Anno.  Stat.  (1891),  subs.  3. 

Wisconsin. — As  in  California,  ex- 
cept that  the  words  **  so  that  it  cannot 
be"  are  used  in  place  of  the  words 
**  to  prevent  its  being."  3  Sanb.  &  B. 
Anno.  Stat.  ( 1889),  subs.  3. 

Similar  statutes  exist  in  the  follow- 
ing states : 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§6386. 

Georgia. — Code  ( 1883),  ^  3418. 

Actionll  for  FlnM  and  to  Eooover 
Money  BooolTed  In  a  Fldnolary  Capac- 
ity.—  **In  an  action  for  a  fine  or 
penalty,  or  for  money  or  property  em- 


*'In  actions  to  recover  damages  for    bezzled,  or  fraudulently  misapplied,  or 


the  value  of  property  obtained  by  the 
defendant  under  false  pretenses." 

Wisconsin. — 3  Sanb.  &  B.  Anno. 
Stat.  (1889),  4  2689,  subs.  I. 

letioiiB  for  RecoTory  of  Peraonalty. 
— "  In  an  action  to  recover  the  posses 


converted  to  his  own  use  by  a  public 
officer,  or  an  officer  of  a  corporation, 
or  an  attorney,  factor,  broker,  agent, 
or  clerk  in  the  course  of  his  employ- 
ment as  such,  or  by  any  other  person 
in  a  fiduciary  capacity,  or  for  miscon- 


sion   of    personal    property  unjustly     duct  or  neglect  in  office,  or  in  a  pro 
detained  when   the   property  or  any     fessional  employment,  or  for  a  wilful 
part  thereof  has  been  concealed,  re-     violation  of  duty." 


moved,  or  disposed  of  to  prevent  its 
being  found  or  taken  by  the  sheriff." 
Cff///ari»ia.— Code  Civ.  Proc.(i886), 
^79,  subs.  3. 


California  — Code  Civ.  Proc. (1886), 
4  479*  subs.  3. 

Idaho.— Key,  Stat.  (1887),  4  42411 
subs.  3. 
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Florida,  Greorgia,  Maryland,  Mississippi,  Missouri,  Tennessee,  and 

Montana, — Code  Civ.  Proc.  (1895),  Michigan. — How. Anno.  Stat. (1882), 

4  801,  subs.  2.  4  7302* 

JV^ez;fl<f<?.— Gen.  Stat.  (1885),  f  3095,  New    Tork.  —  i   Birds.    Rev.   Stat, 

subs.  2.  (1896),  p.  X06,  4  2,  subs.  2. 

New    Tork.  —  i    Birds.    Rev.  Stat.  Oregon.  —  i     Hill's     Anno.     Laws 

(1896),  p.  106,  4  2,  subs.  I,  2.  (1892),  §  108,  subs.  2. 

North  Carolina.-— 1  Code  (1883),  ^  C/ZaA.— 2  Comp.  Laws  (1888),  §3261, 

291,  subs.  2.  subs.  2. 

iV^r///  Dakota.-— Ke\.  Code  (1895),  Washi?igton.—2  Hill's  Anno.  Stat. 

4  5304,  subs.  2.     (This  section  omits  (1891),  ^  229,  subs.  2. 

the  words  **  fine  or  penalty.")  Property  Lost  at  Oamlng.  —  "Where 

Oregon.  —  i     Hill's    Anno.     Laws  the  money  or  other  valuable  thing  for 

(1892),  p.  247,  §  108,  subs.  2.  which  a   recovery    is    sought  in   the 

South  Carolina. — Code  Civ.  Proc.  *  action  was  lost  by  playing  at  any  g^me, 

(18S2),  4  200,  subs.  I.  or  by  means  of  a  bet  or  wager." 

[/tah. — 2  Comp.  Laws  (1888),  43261,  Ohio. — Rev.    Stat.    (1894),    §    549^1 

subs.  2.  subs.  6, 

Washington.— 2  Hill's  Anno.  Stat.  ^ytfw/»^.— Rev.  Stat. (1887),  4  2840, 

(1891),  4  229,  subs.  2.  subs.' 6. 

Wistconsin. — 2    Sanb.   &,    B.    Anno.  MlaoeUaaeouB  Grounds — Connecticut.* 

Stat.  (1889),  §  2689,  subs.  2.  — The  person  of  the  defendant  may  be 

'*  In  an  action  to  recover  moneys  attached  in  all  cases  in  which  the  de- 
collected  by  any  public  officer  for  fendant's  body  is  not  exempt  from 
any  misconduct  or  for  any  neglect  in  imprisonment  on  the  execution  of  the 
office  or  for  any  professional  employ-  suit.  Gen.  Stat.  Conn.  (1888),  §  893. 
ment."  And  the  cases  in  \vhich  execution  can- 

Michigaa. — How. Anno. Stat. (1882),  not  be  levied  on  the  body  are  actions 

^  7302.  founded   on   contract   merely,  express 

Where    the   defendant  has  a  good  or   implied,   except    actions    founded 

cause  of  action  and  reasonably  expects  on  promises  to  marry,  or  misconduct 

to  recover  a  sum  amounting  to  twenty  or  neglect  in  any  office  or  professional 

dollars  exclusive  of  costs,  and  the  de-  employment,  or  in  actions   instituted 

fendant  is  an  attorney  at  law,  and  the  against    a    public  officer,   trustee,   or 

debt  sought   to  be    recovered   is  for  person  acting  in  a  fiduciary  capacity 

money  collected  by  defendant  for  the  to   recover    money  received   by  him. 

plaintiff  which  defendant  unreasonably  Gen.  Stat.  Conn.  (1888),  §  1181. 

neglects  to  pay  to  plaintiflT.  Delaware — Debt  Not  Trt  Due. — The 

Massachusetts. — Pub.  Stat.  (1882),  c.  debtor  may  be  arrested  in  certain  cases 

162,  §  I.  v.here  the  debt  is  not  yet  due  if  the 

**  To  recover  moneys,  funds  or  prop-  creditor  makes  affidavit  that  the  debtor 

erty  held   or  owned   by  the   state,  or  is  about  to   leave  the   state  and   rc- 

held  or  owned  officially  or  otherwise  move  his  effects.     Laws  (1893),  p.  780, 

for  or  in  behalf  of  a  public  or  govern-  §  14. 

mental  interest  by  mvmicipal  or  other  District  of  Columbia. — ^The  defend- 

public  corporation  board,  officer,  cus-  ant  may  be  arrested  in  actions  of  trover 

todian,  agency  or  agent,  of  the  state  or  and  conversion  and  actions  of  detinue, 

of  a  city,  county,  town,  village  or  other  Comp.  Stat.  (1894),  P-  45^*  §  57- 

division,   subdivision,   department    or  Kentucky — Debt  Not  Tet  Due. — The 

portion  of  the  state  which  the  defend-  defendant   may   be    arrested   in    such 

ant    has  without   right   obtained,   re-  cases  in   the   same  way  as  indicated 

ceived,  converted  or  disposed  of;  or  above    in    Delaware.     Bullitt's    Code 

to  recover  damages  for  so  obtaining,  (1893),  k^  237,  238. 

receiving,  paying,  converting  or  dis-  Michigan.  —  Personal    action     may 

poFing  of  the  same."  commence  by  capias  in  cases  of  claims 

New    Tork. — i    Birds.    Rev.    Stat,  for  damages  other  than  those  arising 

(1896),  p.  107,  §  2,  subs.  3.  upon  contract,  where  the  order  for  bail 

Breach  of  Promise.  —  *Mn  an  action  shall  be  indorsed  on  the  writ  by  the 

for  breach  of  promise  of  marriage."  judge  of  the  court  from  which  the  writ 

Idaho.  —  Rev.   Stat.   (1887),  §  4241,  issued.     How.   Anno.   Stat.   (1882),  $. 

subs.  2.  7304* 
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Texas,^  arrests  in  actions  for  debt  are  entirely  abolished,  either  by 
constitutional  provision  or  by  positive  statutory  enactment.  But 
in  most,  if  not  all,  of  these  states,  arrests  are  still  allowed  in  execution 
against  the  person. 

IL  THE  AFFmAVIT  TO  HOLD  TO  BAIL.> 

1.  At  Common  Law. 
a.  Affidavit  by  PlalntilL 

Form  No.  2234. 

(aChit.  PI.  5.)« 

In  the  Kin^ s  Bench^  (or  Common 
Pleas y  or  Exchequer), 

North  Caroiina—SedMctiom.^  The  1.  Alahamu.-^ConML    Ala.    (1875), 

defendant  may  be  arrested  in  an  action  art.  i,  ^  21. 

for  seduction,     i  Code  (1883),  i  291,  Florida. -^onst,  Fla.  (1887),  Dec. 

subs.  2.  of  Rights,  ^  16. 

Pennsylvania. — ^The  defendant  maj  Georgia. — Const.  Ga.  (1877),  ^^-  '» 

be  arrested   in  anj   personal  action.  §  i,  par.  21. 

Bright.  Pur.  Dig.  (1894)'  ?•  ^3)  4  3'*  Maryland. — Const.  Md.(i867),  art. 

But  bj  rules  25  and  26  of  the  Court  3,  ^  38. 

of  Common    Pleas    (Hayes's    Court  Mississippi. — Const.    Miss.    (1890), 

Rules,  p.  90),  an  affidavit  is  required  art.  3,  ^  30. 

in  actions  of  trespass,  libel,   slander,  Missouri. — Const.  Mo.  (1875),  art. 

malicious     prosecution,     conspiracy,  2,  ^  16. 

false  imprisonment,  trover,  and  con-  Tennessee, — Const.    Tenn.    (1870), 

version.  art.  i,  §  18. 

Rhode  Island. — The  defendant  may  Texas. — Const.   Tex.  (1875),  ^r^*  <» 

be  arrested   in   any  action   on  penal  ^18. 

statutes  or  in  any  action   of  trover,  2.  Prior  to  the  statute  12  Geo.  I.,  c. 

detinue,  trespass,  trespass  on  the  case,  29,  no  affidavit  was  necessary.    Under 

trespass  and  ejectment,  trespass  quare  that  statute  as  amended  by  5  Geo.  II., 

clausnmfregit,  and  scire  facias  against  c.  27,  21  Geo.  II.,  c.  3,  and  19  Geo.  III., 

bail   in  criminal    cases.     Gen.   Laws  c.  70,  ^  2,  the  right  to  arrest  where  the 

(1896),  c.  252,  ^  II.  claim  was  less  than  £10  was   taken 

South  Carolina — Debt  Not  Tet  Due.  away,  and  where  the  claim  was  for  £10 

~A  provision  exists  under  the  South  or  more  an  affidavit  was  required  to  be 

Carolina  Code  similar  to  that   men-  filed  before  the  capias  should  issue, 

tioned  above  in  the  states  of  Delaware  The  amount  was  raised  to  £20  by  act 

and  Kentucky.  Code  Civ.  Proc.  (1882),  7  and  8  Geo.  IV.,  c.  71,  4  i.    At  the 

S  200,  subs.  4  present  day  unless  a  sufficient  affidavit 

Washington — Threatened  Injury  to  is  filed  no  jurisdiction  of  the  person 

Property. — The  defendant  may  be  ar-  upon  which  a  judgment  can  be  legally 

rested  when  the  action  is  to  prevent  a  rendered  will  be  obtained  by  the  issu- 

threatened  injury  to  property  and  the  ing  of  a  capias. 

danger  is  imminent.    2  Hill's  Anno.  8.  See  also  a  precedent  in  5  Wentw. 

Stat  (1891),  4  229.  PI.  343. 

Ife  JnsttM's    Oonrtai.— The    grounds  4.  B&titllnc  the    haAx^\%— Title    of 

upon  which  an  arrest  is  authorized  in  Court. — The  affidavit  may  be  entitled 

a  justice's  court  are  generally  the  same  in  the  court  in  which  it  is  intended  to 

as  the  grounds  stated  above,  the  only  be  used,  but  an  omission  to  so  do  has 

differences,  where  there  are  any,  be-  been  held  to  not  a£fect  its  efficacy,  pro- 

ing  those  which  are  necessary  to  bring  vided  it  be  in  other  respects  sufficient, 

the  c^e  within  the  justice's  jurisdic-  Kennet  v.  Jones,  7  T.  R.  447.     In  Moll 

tion.  ing  v.  Poland,  3.M.  &  S.  157,  however, 
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yohn  Doe"^  of    CheafsidCy  in  the   city   of   London^  merchant ^^ 

maketh  oath, 3  and  saith,  that  Richard  Roc^  is*  justly  and 
truly   indebted*  to   this   deponent,    in    the   sum   of   one   hundred 

it  was  held  that  an  affidavit  was  not  suf-  It  has  been  held  sufficient  within  the 

iicient  which  was  merely  subscribed  above  rule  to  describe  the  deponent  as 

with  the  words  **  By  the  C5ourt"  at  the  **of  the  city  of  London,    merchant,*' 

bottom  of  the  jurat  and  was  not  en-  Vaissier  v,  Alderson,  3  M.  &  S.   165 ; 

titled  "In  the  King's  Bench."    But  in  and  the  addition  of  "manufacturer" 

Bland  v.  Drake,  i  Chit.  Rep.  165,  18  to    the    deponent's    name    has    been 

£.  C.  L.  57,  an  affidavit  was  held  to  be  deemed  sufficient.  Smith  v.  Younger, 

sufficient  which  was  not  entitled  in  the  3  B.  &  P.  550;  and  where  an  affidavit 

court,  but  purported  at  the  foot   to  made  by  the  plaintiff's  clerk  ran  thus : 

have  been  "  sworri  before  John  Young,  "Aaron    Brown,  clerk   to  Launcelot 

Deputy  Filacer."  Haslope,   of  America-square,   in   the 

Title  of  Cause. — It  was  at  one  time  city  of  London,  ship-insurance  agent," 

quite  as  common  to  entitle  the  affidavit  it  was  held  to  be  a  sufficient  statement 

in  the  cause,  i.  «.,  with  the  names  of  of  the  clerk's  place  of  abode  and  addi- 

the  parties,  plaintiff,  and  defendant,  as  tion,   although   at  night  he  slept   in 

not  to  do  so.     Clarke  v,  Cawthorne,  7  another  place,  Haslope  v.  Thome,  i  M. 

T.  R.  317.     But  by  Reg.  Gen.  Trin.  &  S.  103. 

37  Geo.  III.,  7  T.  R.  450,  the  practice  A  foreigner  who  has  landed  in  the 
of  entitling  the  affidavit  in  any  cause  country  for  the  purpose  of  making  an 
was  prohibited.  See  also  Hollis  v,  affidavit  to  hold  to  bail  may  properly 
Brandon,  i  B.  &  P.  36;  Green  v.  Red-  describe  his  place  of  abode  to  be  in  his 
shaw,  I  B.  &  P.  227,  in  which  cases  an  own  country,  Bouhet  v.  Kittoe,  3  East 
affidavit  to  hold  to  bail  was  held  bad  154 ;  and  a  deponent  who  has  been  but 
because  entitled  in  the  cause,  that  is,  a  few  days  before  discharged  from 
"  William  Green,  Plaintiff,  against  prison,  and  by  permission  still  con- 
James  Redshaw,  Defendant."  This  was  tinues  to  lodge  there  at  night,  hav- 
because  no  action  was  depending  in  the  ing  no  other  place  of  residence,  satis- 
court  at  the  time  the  affidavit  was  fies  the  rule  by  describing  himself  as 
made.  late  of  such  prison;   but  a  deponent 

1.  Wlio  may  Hake  Affidavit. — The  affi-  who  has  left  one  place  of  residence  and 

davit  to  hold  to  bail  may  be  made  by  a  resides  in   another    does    not   satisfy 

third  person  in  behalf  of  the  plaintiff,  the  rule  by  describing  himself  as  late 

Pieters  v.  Luytjes,  i  B.  &  P.  i ;  King  of  the  former,  Sedley  v.  White,  11  East 

V.  Turner,  i  Chit.  Rep.  58,  18  E.  C.  528. 

L.  30;  Brown  v,  Davis,  i  Chit.  Rep.  S.  Afflxmatlon  by  Quaker. — If  the  de- 

161,  18  £.  C.  L.  56.    And  it  need  state  ponent  be  a  Quaker,  his  affirmation  is 

no  connection  between  the  deponent  sufficient  to  hold  defendant  to  special 

and  the  plaintiff.     Pieters  v,  Luytjes,  bail.     Atcheson  v,  Everitt,  Cowp.  382. 

I  B.  &  P.  I ;  Andrioni  v.  Morgan,  4  See  also   Skipp  v,   Harwood,  Willes 

Taunt.  231 ;  King  v.  Turner,  i  Chit.  292,  note  b. 

Rep.  58,  18  E.  C.  L.  30;  Brown  v.  4.  It  is  not  necessary  to  give  the  ad- 
Davis,  I  Chit.  Rep.  161,  18  E.  C.  L.  56.  dition  and  description  of  the  defend- 

3.  Addition  and  Place  of  Abode.— The  ant.     i  Tidd's  Prac.  (9th  London  ed.) 

addition  and  true  place  of  abode  of  the  179. 

affiant  must  be  inserted  in  the  affidavit.  5.  Uio  of  "m"  for  "  &§."— Where  in 

Rules  Mich.  Term,  15  Charles  II.,  K.  an  affidavit  the  word  "  in  "  was  used 

B. ;  Jarrett  v,  Dillon,  i  East  18;  D'Ar-  in  place  of  the  word  **  is,"  it  was  held 

gent  ZK  Vivant,  i  East  330;  PoUeri  v.  that  the  affidavit  was  insufficient   to 

De  Souza,  4  Taunt.  154;  Vaissier  t;.  Al-  hold  to  bail,  because  it  contained  no 

derson,   3  M.   &    S.  165;   Collins    v.  positive  allegation  of  a  debt,  and  a 

Goodyer,  2  B.  &  C.  563,  9  E.  C.  L.  perjury  could  not  be  assigned  upon  it. 

179.    There  is  no  occasion,  however,  Reeks  v,  Groneman,  2  Wils.  224. 

to  insert  the  addition  and  place  of  6.  PosltlyeBtataneiitofBzlatinf  Oanaa 

abode  of  the  defendant,    x  Tidd's  Prac.  of  Action. — The  affidavit  must  be  direct 

(9th  London  ed.)  179.    And  it  appears  and   positive  to    the  effect  that    the 

that  there  was  no  such   rule  in  the  plaintiff  has  a  subsisting  cause  of  ac- 

Coiurt  of  Common  Pleas.    6  Taunt.  73.  tion ;  and  consequently  if  it  be  merely 
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pounds,^  of  lawful  money  of  Great  Britain,  for  goods  sold  and 
delivered  by  this  deponent  to  the  said  Richard  Roc^  and  at  his 
request.^     And    this    deponent    further  saith,    that  no   tender   or 

bj  waj  of  reference  to  books,  or  ac-  indebted   to  plaintiff  in  £450    as    in- 

counts,  etc.,  or  by  argument,  or  that  dorsee  of  a  promissory  note  made  by 

the  party  making  it  believes,  etc.,  it  defendant,''  "without  stating  the  date 

will  not  in  general  be  sufficient.  Heath-  of  the  note,  or  that  it  was  payable  on 

cote  V.  Goslin,  2  Stra.  1157;  Rios  v,  demand,  or  that  it  was  due  or  payable 

Belifante,   2  Stra.  1209;    Walrond  v,  at   a    day  then    past,   is    insufficient. 

Fransham,  2  Stra.  12 19;  Claphamson  Jackson  v.  Yate,  2  M.  &  S.  148;  Hoi- 

V.  Bowman,  2  Stra.  1226;  Collier   v,  combe  v.  Lambkin,  2  M.   &  S.  475; 

Ha^e,  2  Stra.   1270;  Anonymous,   i  Edwards  v.  Dick,  3  B.  &  Aid.  495,  5 

Wils.  121;    Van  Morsell   v.  Julian,  i  E.    C.   L.   495;    Machu   v.   Eraser,   2 

Wils.  231;    Rollin   v.  Mills,   i  Wils.  Marsh.   483.     See  also  M'Taggart  x\ 

279;  Griffith  V.  Williams,  i  Wils.  338;  Ellice,  4  Bing.  114,  13  E.  C.  L.  366. 

Pomp  V.  Ludvigson,  2  Burr.  655 ;  Jen-  A  co-assignee  of  a  debt,  which  arose 

nings  V.  Martin,  3  Burr.  1447 ;  Bright  out  of  bills  of  exchange  in  his   own 

V.  Furrier,  3  Burr.  1687;    Champion  possession,  may  sue   in  the  name  of 

r.  Gilbert,  4  Burr.  2126;  Mackenzie  the  original  creditor  and  hold  the  de- 

V.  Mackenzie,  i  T.  R.  716;  Powell   v.  fendant  to  bail  on  his  own  affidavit, 

Portherch,  2  T.  R.  55;  Williams  v.  swearing   positively  as    to   the    facts 

Jackson,  3  T.    R.    575 ;     Wheeler    v,  required   which  are  within    his   own 

Copeland,  5  T.  R.  364 ;  Read  v.  Ran-  knowledge,  and    to    the   best  of    his 

del,  2  Harr.  (Del.)  327;  Parker  v.  Og-  knowledge  and  belief  as  to  such  as  are 

den,  2  N.  J.  L.  136;  Woodfolk  v.  Les-  within  the  knowledge  of  his  principal 

He.  2  Nott  &  M.<S.  Car.)  585;  Nelson  and  co-assignee.     Cresswell  v.  Lovell, 

V,  Cutter,  3  McLean  ( U.  S.)  326.     But  8  T.  R.  418. 

an   affidavit    which    states    positively  And  an  affidavit  stating  that  defend - 

as  to  the  indebtedness  without  detail-  ant  was  indebted  to  a  third  person  for 

ing  the  source  of  knowledge  is  suffi-  goods  sold  and  delivered  in  Holland, 

cient.    Postly  v,  Higgens,  2  McLean  and   that   such   third   person  had  as- 

(U.  S.)  493.   See  also  Moultby  v.  Rich-  signed  the  debt  to  deponent  according 

ardson,  2  Burr.    1032 ;    Mackenzie  v.  to  the  laws  of  Holland,  and  concluding 

Mackenzie,  x  T.  R.  717.  with  the  statement  that  the  assignee 

If,  however,  the  affidavit  is  made  by  of  the  debt  might  sue  the  debtor  ac- 

an  agent  on  behalf  of  a  principal  who  cording  to  the  laws  of  Holland,  **  as 

is  absent  from  the  country,  it  may  be  deponent  is  informed   and  believes,'* 

laid  on  information  and  belief,     kerr  was  deemed  to  be  sufficient  to  hold 

V.  Phillips,  2  Rich.  L.  (S.  Car.)  197.  the  defendant  to  bail.  Scuerhop  r.  Sch- 

And  where  the  plaintiff  sues  as  the  as-  manuel,  4  D.  &  R.  x8o,  16  E.  C.  L.  192. 

signee  of  a  bankrupt,  or  as  an  executor  1.  Amonnt  finr.Wliloli  Dtfondant  la  Ar- 

or  administrator,   it  is  sufficient  for  rested. — Here  should  be  inserted  the 

him  to  swear  that  the  defendant  is  in-  sum  for  which  the   defendant  is   ar- 

debted,   etc.,   **  as  appears  by  books  rested,  and  it  is  the  better  practice  not 

and  as  he  venly  believes."     Barclav  to    add    the    words   *'and  upwards." 

V.  Hunt,  4  Burr.  1992 ;  Tonna  v,  Ed-  The  plaintiff  may  recover  more  than 

wards,  4  Burr.  2283 ;  Sheldon  v.  Baker,  he  swears  to,  though  he  will  not  have 

]  T.  R.  83;  Swayne  v.  Crammond,  4  the  security  of  bail  to  a  greater  extent. 

T.  R.  176;  Cresswell  v,  Lovell,  8  T.  2  Chit.  PI.  5,  note  n. 

R.  418.    But  even  in  this  case  a  mere  Where  one  swears  that  a  specific 

reference  to  books  unsupported  by  the  sum  is  due,  besides  interest,  and  sets 

party's  belief  is  insufficient.  Walrond  forth  the  date  of  the  note  and  the  time 

V.  Fransham,  2  Stra.  1219;  Sheldon  t'.  of  its  maturity,  the  amount  sworn  to  is 

Baker,  i  T.  R.  83 ;  Lowe  v.  Farley,  i  the  specific  sum  and  no  more.     Jen- 

ChiL  Rep.  92,  18  E.  C.  L.  37;  Gam-  nings  v.  Sledge,  3  Ga.  128. 

ham  V.  Hammond,  2  B.  &  P.  298.    See  3.  Deaoriptloii  of  Oanae  of  Aotlon — In 

also  I  Price  402 ;  Tucker  v,  Francis,  General, — The  words  used  in  the  de- 

4  Bing.  142,  13  E.  C.  L.  380.    See  also  scription  of  a  debt  must  depend  upon 

Read  r.  Randel,  2  Harr.  (Del.)  327.  the  nature  of  the  debt  in  the  partic- 

And  an  affidavit  "  that  defendant  is  ular  case.    In  general,  however,  it  is 
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offer  ^  hath  been  made  to  pay  the  said  sum  of  one  hundred  pounds, 

proper  to  use    the   language  of   the  pal  and  interest  due  on  a  bond  bearing 

indebitatus  counts,  for  which  see  the  date,  etc.,  and  made  and  entered  into 

General  Analytical  Index  to  this  work ;  by  the  defendant  to  the  plaintifif  in  the 

but  the  plaintiff  should  take  care  to  penal  sum,  etc.,  and  conditioned  for  the 

swear  to  the  description  of  debt  which  payment  of  a  certain  sum  and  interest 

he  is  certain  to  establish  at  the  trial,  at  a  certain  day  now  past,     i  Tidd. 

for  otherwise  he  may  lose  the  security  Pr.  (9th  London  ed.)    184;  Smith  v. 

of  bail  even  after  verdict.    Caswell  v.  Kendal,  7  D.  &  R.  232, 16  £.  C.  L.  282 ; 

Coare,  2  Taunt.   107.    The    affidavit  Bosanquet  v.  Fillis,  4  M.  &  S.  330. 

should  be  certain  and  explicit  as  to  the  But  see  Byland  v.  King,  7  Taunt.  275, 

cause  of  action.    Mackenzie  v.  Mac-  2  £;  C.  L.  275,   i  Moore  24.    And  an 

kenzie,  i  T.  R.  716.     And  so  affidavits  affidavit  to  hold  to  bail  in  an  action 

have  been  held  to  be  insufficient  in  the  against  a  surety  on  an  arbitration  bond 

following  cases:  where  the  affidavit  must  set  out  the  condition  and  show 

stated  that  defendant  was  indebted  In  that  a  demand  for  money  was  made  on 

a  certain  sum  without  stating  how  the  the  principal  required  by  the  award, 

debt  arosci  Cooke  v,  Dobree,  i  H.  Bl.  Armstrong  v.  Stratton,  7  Taunt.  405, 

10;  that  defendant  **  was  indebted  to  2  E.  C.  L.  405,  i  Moore  no. 

the  plaintiffs  in  £200,  upon  promises,"  Stipulated  Damages. — ^In  an  affidavit 

Cope  V,  Cooke,  Doug.  467 ;  that  de-  to  hold  to  bail  for  stipulated  damages 

fendant  was   indebted    on  a  balance  both  the  agreement  and   the  breach 

of  account,   Polleri   v.   De  Souza,  4  must  be  stated.     Stinton  v,  Hughes,  6 

Taunt.  154;  Eicke  v,  Evans,  2  Chit.  T.   R.    13;  Wiledey   v,    Thornton,  2 

Rep.  15,   18  E.  C.  L.  234.     See  also  East   409;   Brook   v.  Trist,   10    East 

Perks  V.  Severn,  7  East  194;  Cathrow  358;  Waters  v.  Joyce,  i  D.  &  R.  150, 

V.    Hagger,    8    East    106;   Taylor  v,  i6£.  C.L.  24;  Jacks  t;.  Pemberton,  5 

Forbes,  11  East  315;  Fenton  v,  Ellis,  T.  R.  552;  Macpherson  v.  Lovie,  i  B. 

I  Marsh.  535;  Bell  v,  Thrupp,  2  B.  &  &  C.  108,  8  E.  C.  L.  47,  2  D.  &  R.  69. 

Aid.  596,  I  Chit.  Rep.  331,  18  E.  C.L.  In    Trover. — It  was  formerly  suffi- 

99;  Young  z;.  Gatien,  2  M.  &S.  603;  cient  to   make  an  affidavit   that    de- 

Symons  v.  Andrews,    i    Marsh.  317;  fendant  had  possessed  himself  of  divers 

Brown  t;.  Garnier,  2  Marsh.  83, 6  Taunt,  goods  and   chattels   of   the   plaintiff, 

389;  Coppinger  v.  Beaton,   8  T.   R.  stating  their  value,  which  he  had  re- 

338;  Hughes  V.  Sutton,  3  M.  &  S.  178;  fused  to  deliver  to  plaintiff,  but  had 

Waters  r.  Joyce,  i  D.  &  R.  150,  16  E.  converted   to  his  own  use.     i  Tidd's 

C.  L.  24;  Jenkins  v.  Law,  i  B.  &  P.  Pr.  (9th  London  ed.)  186.     But  it  has 

365;  Masel  V.  Angel,  6  D.  &  R.  15,  16  been  held  insufficient  to  say  that  de- 

E.  C.  L.  251;  Skeen  v.  McGregor,  i  fendant  is  indebted   to  plaintiff  **in 

Bing.  242, 8  E.  C.  L.  491,  8  Moore  107 ;  trover,"  Hubbard  v.  Pacheco,  i  H.  Bl. 

Barnard  v.  Neville,  3  Bing.  126,  11  E.  218 ;  or  thatdefendants  possessed  them- 

C.  L.63;  Symonsi;.  Andrews,  i  Mkrsh.  selves  of  certain  goods  of  the  plaintiff 

317,  note  a;  Hulton  v.  Eyre,  i  Marsh,  and  of  other  persons,  i  Tidd's  Pr.  (9th 

315;  Berry  v.  Fernandes,  i  Bing.  ^8,  London  ed.)  186;  or  that  "the  plain- 

8  E.  C.  L.  338, 8  Moore  332;  Durnford  tiff's  cause  of  action  against  the  de- 

V.  Messiter,  5  M.  &  S.  446.  fendant  is  for  converting  and  disposing 

Bill  of  Exchangee. — An  affidavit  to  of  certain  goods  of  the  plaintiff  to  the 
hold  to  bail  on  a  bill  of  exchange  value  of  £250,  which  he  refused  to  de- 
must  state  in  what  character  plaintiff  liver  though  plaintiff  had  demanded 
sues,  whether  as  payee  or  indorsee,  the  same,  and  that  neither  defendant 
Balbi  V.  Batley,  i  Marsh.  424,  6  Taunt,  nor  any  person  on  his  behalf  had  of- 
25;  Humphries  v.  Williams,  2  Marsh,  fered  to  pay  the  plaintiff  £250  or  value 
231,  4  E.  C.  L.  360,  6  Taunt.  531.  of  the  goods,"  Wooley  v.  Thomas,  7 
Contray  Bradshaw  v.  Saddington,  7  T.  R.  546.  The  affidavit  should  set 
East  94.,  3  Smith  117.  And  see,  also,  forth  in  full  the  circumstances  under 
Machu  V,  Eraser,  2  Marsh.  483.  And  which  the  defendant  became  possessed 
see  Elstone  v.  Mortlake,  i  Chit.  Rep.  of  the  goods,  their  description  and 
648,  18  £.  C.  L.  190.  value,  and  the  manner  in  which  de- 

Bond. — In   an  action  on  a  money  fendant  converted  them,     i  Tidd's  Pr. 

bond  the  affidavit  should  state  that  the  (9th  London  ed.)  186. 

defendant  is  indebted,  etc.,  for  princi-  1.  This  form  was  required  by  the 

128  Volume  IL 


2285.  ARREST  IN  CIVIL  ACTIONS.  2285, 

or  any  part  thereof,  in  any  note,  or  notes,  of  the  Governor  and 
Company  of  the  Bank  of  England,^  expressed  to  be  payable  on 
demand.  yokn  Doe.^ 

Sworn  at ,  Xhst first  day  of  Pehruary^  ^ 

A.  D.  i8ii,  before   Charles    Conner s^  *  V  » 

Commissioner   of    the   Court    of    King's  [ 

Bench.^  Charles  Conner s,      J 

b.  Affldavit  by  PlaintifTs  Agent. 

Form  No.  1235. 

(Pracedent  in  Kerr  v.  Phillips,  2  Rich.  L.  (S.  Car.)  198. )6 

South  Carolina^        ) 
Sfartanhurgh  District.  \ 

Personally  appears  before  me,  G.    W,  H,  Legg^  who  makes  oath 
that  he  is  the  agent  of  David  Kerr^  and  that  Henry  Phillips  is 

Bank  Acts,  37  Geo.  III.,  c.  45,  ^  9;  37  Where  the  affidavit  is  made  by  sev- 

Geo.  III.,  c.  91,  ^  8;  38  Geo;  III.,  c.  eral  persons  their  names  must  bewrit- 

1,^8;  43  Geo.   III.,  c.   18.     A  defect  ten  in  the  jurat.     Reg.  Gen.  Mich.  37 

in  form,  but  not  a  total  omission,  in  Geo.  III.,  7  T.  R.  78. 

this  part  of  the  affidavit  was  aided  by  When  Made  Abroad, — In   Bosc  v. 

the  last  statute.     2  J.  P.  Smith,  K.  B.  Solliers,  4   B.  &  C.  358,  zo  £.  C.  L. 

Rep.  156.  356,  the  jurat  to  an  affidavit  of  debt 

1.  HolM  of  Bank  of  Bnglaiid.  —  The  made  by  a  foreigner  was  certified  in 
affidavit  must  contain  a  statement  that  the  following  words,  which  were  held 
defendant  has  not  made  a  tender  of  to  be  sufficient:  **This  affidavit  was 
the  money  in  notes  of  the  Bank  of  interpreted  by  Francis  Chauvet,  of, 
England,  even  though  the  affidavit  be  etc.,  in  the  county  of  Middlesex,  pro- 
sworn  to  abroad,  provided  it  is  made  fessor  of  languages  (he  having  first 
for  the  purpose  of  being  used  in  Eng-  sworn  that  he  understood  the  English 
land.  Nesbitt  v.  Pym,  7  T.  R.  373,  and  French  languages),  to  the  de- 
note c.  And  in  Stewart  v.  Smith,  ponent,  who  was  afterwards  sworn  to 
died  in  I  B.  &  P.  132,  note  a,  the  same  the  truth  thereof,  at,  etc.,  in  the  said 
point  is  decided,  although  the  affidavit  county,  before  me,  E.J.  Boddy,  deputy 
had  been  made  in  Ireland  only  two  siener  of  the  bills  of  Middlesex.*' 
days  after  the  passage  of  the  act.  For  .forms  of  the  certificate  of  au- 

t.  Mgnattof. — The    affidavit  should  thentication    where     the    affidavit    is 

be  signed  by  the  party  making  it,  and  sworn  to  without  the  state,  see  vol.  i, 

it  cannot    be    sigpned    in    a    partner-  pp.  594.,  633  et  seq, 

ship  name,  as  the  partnership  could  not  4.  Desoxtt^tUni  of  Offloer. — The  omis- 

make   an    affidaWt.    Gaddis  v,  Dur-  sion  of  the  words  "  Court  of  King's 

ashy,  13  N.  J.  L.  335.  Bench"    after    the    word   "commis- 

S.  TliA  Jarat^/jt  General. — Theaffi-  sioner ''  has  been  held  to  not  render 

davit  maybe  sworn  in  court,  or  before  the  jurat  defective.     Kennet  v.  Jones, 

a  judge  or  commissioner  of  the  court  7  T.  R.  447.     But  where,  in  the  Com- 

authorized  to  take  affidavits,  or  before  mon   Pleas,  an  affidavit  of  debt  was 

the  officer  who  issues  the  process,  or  sworn   to   before  a  commissioner  in 

bis  deputy  duly  appointed  for  issuing  the  country,   without    stating  in   the 

process,     x   Tidd's   Pr.    (9th   London  jurat  that  he  was  a  commissioner,  the 

ed.)  179.    And  in  place  of  the  words  affidavit  was  held   to  be    insufficient 

used  in  the  text,  the  following  may  be  although  entitled  in  the  court,  and  the 

used :  *'  Sworn  at  the  Bill  of  Middle-  court  refused  to  allow  a  supplementary 

*e»  Office   (or.  King's  Bench  Office)  affidavit  to  be  filed  to  aid  the  defect, 

this  first  day  of  February^  A.D.  i8ii,  Howard  v.  Brown,  4  Bing.  393,  citing' 

before {gi^-'i^g  '*'  offi-  Rex  v.  Hare,  13  East  189,  i  M.  &  P.  22. 

cer*j«aw^)."  5.  In  Lowe  v,  Mayson,  3  McCord 
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indebted  to  the  said  Kerr,  as  he  is  informed  and  believes, ^  in  the 
sum  oijive  hundred  and  sixteen  dollars  and^bt^r  cents,  balance  due 
on  his  bond,  besides  interest.  The  following  is  a  copy  of  said  bond. 
*'On  demand,  we,  or  either  of  us,  promise  to  pay  to  David  Kerr, 
bis  heirs  or  assigns,  six  hundred  and  fifty  dollars  and  72  cents,  cur- 
rent money  of-  Virginia^  for  value  received ;  to  which  payment 
well  and  truly  to  be  made,  we  hereby  bind  ourselves,  jointly  and 
severally,  our  heirs,  executors  and  administrators,  as  witness  our 
hands  and  seals  this  15th  day  of  yanuary,  i8^^. 

Signed.  Henry  Phillips ,         ^sbal) 

Henry  B,  Miller,     (seal)" 

That  said  bond  has  the  following  credits  indorsed  on  it,  viz. :  "  Cr. 
the  within   by  account  due  on  books  at  settlement  to  yuly  18th, 
1 844»  one  hundred  and  nineteen  dollars  sixty-eight  cents.    (  %119, 68. ) 
Signed.  B.  P,  jLarew.*^ 

''Received  of  Afr.  Morrison  one  pump,  fifteen  dollars,  yanuary 
1st,  1845.'' 

Said  bond  has  also  the  following  credit  indorsed  upon  it,  which 
this  deponent  is  informed  and  believes  is  incorrect,  unjust,  and  to 
which  said  bond  is  not  entitled,  viz. :  "  The  within  bond  is  entitled 
to  a  credit  for  $^75,  to  take  effect  at  the  date  thereof,  being  the 
price  of  property  bought  from  the  within  named  Phillips  £  Miller, 
as  per  their  bill  handed  to  me.  B.  P,  Larew, 

for  David  Kerr. 

yany,  16,  18-W.''' 

This  deponent  further  states,  that  he  is  informed  and  believes, 
that  the  property  mentioned  in  the  last  credit  was  not  delivered  to 
the  said  Kerr,  or  his  agent,  and  that  the  said  bond  should  not  be 
credited  with  it,  which  will  leave,  as  above  set  forth,  a  balance  due 
on  the  said  bond  oifive  hundred  and  sixteen  dollars  sxi&four  cents, 
besides  interest.  G.W,  H.  Legg,  Agent 

for  David  Kerr. 
Sworn  to  before  me,  ) 

nth  October,  184S.  \ 
H.  y.  Dean,  Not.  Pub. 

(S.  Car.)  313,  the  affidavit,  omitting  swears,  that  the  said  Ramsay  L.  May' 

the  formal  parts,  was  in  the  following  son  hath  not  paid  the  said  sum,  or  any 

words :  part  thereof  to  this  deponent  as  admin- 

"  Personally  came  Henry  JV.  Ltnve,  istrator.  Henry  W.  Lowe,** 
surviving  administrator  of  ^rc^y^oy-  A  motion  was  made  in  this  case  to 
son,  deceased,  who  swears  that  notes  discharge  the  order  for  bail  on  the 
were  found  among  the  papers  of  the  ground  of  the  insufficiency  of  the 
said  Arcky  Mayson,  by  which  it  ap-  plaintiff's  affidavit,  the  defendant 
pears  diat  Ramsay  L.  Mayson  is  in-  claiming  that  it  should  have  set  forth 
debted  to  the  said  Arcky  Mayson* s  the  number  of  notes  with  their. re- 
estate,  twenty-seven  hundred  clollars  spective  dates.  The  court,  however, 
and  eighty-eight  cents,  and  so  far  as  held  that  this  was  unnecessary,  and 
this  deponent  knows  and  believes,  the  that  the  affidavit  was  sufficient, 
said  Ramsay  L.  Mayson  has  not  paid  1.  It  was  held  in  this  case  that  where 
to  the  said  Archy  Mayson,  during  his  the  plaintiff  resided  in  a  foreign  coun- 
lifetime,  the  said  sum  of  money,  or  try,  an  affidavit  made  by  his  agent  here 
any  part  thereof,  and   this   deponent  that  he,  the  agent,  **  is  informed  and 
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2.  In  Canada. 

Form  No.  2236. 
(Precedent  in  Strong  v.  Grannis,  26  Barb.  (N.  Y.)  124.)! 

In  the  ^ueen^s  Bench,  County  of  Lincoln ^  one  of  the  united 
counties  of  Lincoln  and  Welland^  to  wit :  George  Brooks  Redfield^ 
of  the  town  of  Niagara,  esquire,  maketh  oath  and  saith  that 
Thomas  Grannis  the  younger  is  justly  and  truly  indebted  to  this 
deponent  in  the  principal  sum  of  one  hundred  and  thirty^seven 
pounds  and  ten  shillings,  of  lawful  money  of  Canada,  for  money 
paid  by  this  deponent  for  the  said  Thomas  Grannis  the  younger,  at 
his  request;  and  this  deponent  further  saith,  that  he  hath  good 
reason  to  believe,  and  doth  verily  believe,  that  the  said  Thomas 
Grannis  the  younger  is  immediately  about  to  leave  Upper  Canada, 
with  the  intent  and  design  to  defraud  this  deponent  of  the  said 
debt.  George  Brooks  Redfield, 

Sworn  before  me  at  Niagara^  in  the  county  of  Lincoln^  this 
11  th  day  of  January^  iS55, 

John  M.  Lowder^  a  Com'r  for  taking  affida- 
vits in  the  queen's  bench  in  said  county. 

8.  Under  Codes  and  Statutes. 

a.  In  General. 
(1)  Affidavit  by  Plaintiff. 

(a)  In   Contract. 

Form  Kg.  1237. 

Supreme  Court,  Suffolk  County. 

John  Doe^  plaintiff,      ) 

against  >  Affidavit  for  Order  of  Arrest. 

Richard  Roe^  defendant.  ) 
State  of  New  York,  \  • 
County  of  Suffolk.     \  ^^• 

John  Doe^\x\xi^  first  duly  sworn,  says:* 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action.* 

II.  That  the  above  named  defendant,  Richard  Roe^  is  justly 
indebted  to  the  deponent  (or,  to  the  said  John  Doe)  in  the  sum  of 

believes"  that  the  defendant    is  in-        8.  Deponejit's  Seildeiice. — It   is   not 

debted,  etc.,  is  sufficient  to  authorize  necessary  to  the  validity  of  an  affidavit 

AD  order  for  liail.  to  hold  to  bail  that  the  deponent's  resi- 

1.  This  affidavit  is  drawn   under  8  dence  should  be  stated  in  it,  or  that  it 

Vict,  c.  48,  4  44.  should  show  the  town  or  county  where 

t.  BntttUns  Allid&TttB. — In  the  code  it  was  taken.     Benson  v.  Bennett,  35 

states  it  is  customary  to  entitle  the  affi-  N.  J.  L.  166. 

davit  in  the  cause.    In  the  common- law        4.  For  a  complete  treatment  of  affi- 

states,  however,  this  is  not  necessary  davits  generally,  consult  the  title  Affi- 

or  desirable.     Hatch  v.  Saunders,  66  davits,  vol.  i,  p.  548  et  seq. 
Mich.  x8i.  See  also5ir/ra,  note  4,  p.  125. 
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Jive  hundred  dollars,  for  goods  sold  and  delivered  by  said  plaintiff, 
to  said  defendant.^ 

III.  That  said  defendant  has  removed  and  is  about  to  dispose  of 
all  his  property  with  intent  to  defraud  his  creditors.^ 

IV.  That  deponent  is  justified  in  his  belief  of  the  above  men- 
tioned fraudulent  intent  by  the  following  facts  and  circumstances  : 
(Here  enumerate  the  fads  and  circumstances  showing-  defendants 
fraudulent  intent,)^ 

1.  The  cause  of  action  should  be  set  9  Kan.  427 ;  Tennent  v.  Weymouth,  25 

out  according  to  the  facts  of  each  par-  Kan.  21. 

ticular  case  and  according  as  the  ac-  And  the  affidavit  should  show  all  the 

tion   is  one  arising  from  contract  or  facts  necessary  to  sustain  the  order  of 

tort.  arrest  by  positive  averment,  and  refer- 

S.  For  a  complete  discussion  of  the  ence  to  the  complaint  or  any   other 

various  statutory  grounds  for  arrest,  paper  to  show  what  the  affidavit  ought 

see  supra ^  note  i,  p.  120.  itself  to  disclose  has  been  held  to  be 

8.  The  facts  upon  which  the  applica-  insufficient.     McGilvery  v.  Morehead, 

tion   for  the  order  of  arrest  is  made  2  Cal.  607. 

should  be  set  out  in  detail,  and  mere  When  the  affidavit  is  based  on  facts 

conclusions  of  law  upon  information  within  affiant's  own  knowledge  he  need 

and  belief  are  not  sufficient.     The  affi-  not  state  the  sources  of  his  informa- 

davit  must  show  the  facts  and  circum-  tion.     Pierson  v.  Freeman,  77  N.  Y. 

stances  upon  which  the  plaintiff '3  be-  589;   Harriss  v.  Sneeden,  27  N.  Car. 

lief  is  grounded  in  order  that  the  court  273. 

may  judge  of  their  reasonableness.  But  where  the  facts  are  stated  on  in- 
Hackett  v,  Wayne  Circuit  Judge,  36  formation  and  belief,  affiant  must  state 
Mich.  334;  Sheridan  v.  Briggs,  53  the  sources  of  his  information.  Pier- 
Mich.  569;  Luton  V,  Newaygo  Circuit  son  v.  Freeman,  77  N.  Y.  589;  Bell  v. 
Judge,  70  Mich.  152 ;  Wood  t',  Harrell,  Mali,  11  How.  Pr.  (N.  Y.  Supreme 
74  N.  Car.  338;  Broadhead  r.  McCon-  Ct.)  254;  Dreyfus  v.  Otis,  54  How.  Pr. 
nell,  3  Barb.  (N.  Y.)  175;  Harman  v.  (N.  Y.  Supreme  Ct.)  405;  Hughes 
Brotherson,  i  Den.  (N.  Y.)  537.  v.  Person,  63  N.  Car.  548;  Wilson 
But  it  is  not  necessary,  for  example,  v.  Barnhill,  64  N.  Car.  121 ;  Wood  r. 
to  make  an  express  averment  that  Harrell,  74  N.  Car.  338;  Harriss  x\ 
money  for  which  the  action  is  brought  Sneeden,  loi  N.  Car.  273;  Tucker 
was  received  in  a  fiduciary  capacity,  r.  Wilkins,  105  N.  Car.  272;  Wright 
It  is  sufficient  to  state  the  facts  show-  v,  Cogswell,  i  McLean  (U.  S.)  471. 
ing  that  it  was  so  received.  Moffatt  And  the  affidavit  should  show  why 
V.  Fulton,  132  N.  Y.  507.  See  also  the  person  communicating  informa- 
McKindley  v.  Rising,  28  111.  340:  tion  to  the  affiant  did  not  make  the 
Cummer  v.  Mover,  57  Mich.  375.  affidavit  himself.    Bell  r.  Mali,  11  How. 

A  clear  case  lor  arrest  should  be  es-  Pr.  (N.  Y.  Supreme  Ct. )  254. 
tablished  in  all  cases.  In  other  words,  Statutes  governing  arrests  in  civil 
a  prima  facie  case  should  be  made  out  cases  must  be  followed  with  great 
by  the  affidavit.  Matter  of  Smith,  16  strictness.  Accordingly  where  a  stat- 
in. 347;  Stafford  v.  Low,  20  III.  152;  ute  authorizes  an  arrest  on  the  ground 
Parker  v.  FoUensbee,  45  111.  473 ;  Mul-  that  the  debtor  is  "about  to  depart  and 
ler  T'.  Perrin,  14  Abb.  Pr.  N.  S.  (N.  reside  beyond  the  limits  of  this  state," 
Y.  Supreme  Ct.)  95;  Griswold  v.  the  affidavit  must  show  that  the  debtor 
Sweet,  49  How.  Pr.  (N.Y.  Supreme  is  **  about  to  depart  and  reside,"  other- 
Ct.)  171 ;  Dreyfus  v.  Otis,  54  How.  Pr.  wise  it  will  be  defective.  Whiting  t*. 
(N.  Y.  Supreme  Ct.)  405.  Trafton,  16  Me.  398;  Mason  v.  Hutch- 
Where,  for  example,  the  ground  of  ings,  20  Me.  77 ;  Sawtelle  v.  Jewell,  34 
arrest  is  fraud,  the  affidavit  is  not  suffi-  Me.  543;  Wilson  r.  Barnhill,  64  N. 
cient  if  it  contains  a  statement  of  facts  Car.  121.  And  so  an  affidavit  has  been 
which  are  merely  consistent  with  held  defective  for  not  containing  an 
fraud.  They  must  be  such  as,  if  un-  averment  that  the  creditor  is  about  to 
explained  and  uncontradicted,  will  **  take  with  him  property  or  means  ex- 
prove  the  fraud.     Gillett  7'.  Thiebold,  ceeding  the  amount  required  for  his. 
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V.  That  no  previous  application  for  an  arrest  of  said  defendant 
has  beer  made  in  this  action.^  yohn  Doe, 

Subscribed     and    sworn    to    before    me, 
this  29th  day  of  January,  A.  D.  i8P7. 

Abraham  Kent, 

Justice  of  the  Peace.* 

(h)  In   Tort, 

Vqxvbl  No.  1138. 

( Commencing  as  in  Porm  No.  22S7,  and  continuing  down  to  *. ) 
II.  That  on  (or  about)  the  third  d^y  oi  January,  i8P7,  the  above 
named  defendant,  Richard  Roe,  seized  and  laid  hold  of  said  plain- 
tiff, and  with  much  force  and  violence  struck  said  plaintiff,  and 
knocked  him  down,  and  kicked  him  (here  describe  the  assault 
fully) ,  so  that  said  plaintiff  has  from  thence  hitherto  been  in  a  seri- 
ous state  of  illness;  and  that  the  damage  said  plaintiff  has  sustained 
thereby  amounts  to  Jive  thousand  ^oWdits  at  the  least;  and  said  plain- 
tiff verily  believes  that  he  is  entitled  to  recover,  and  will  recover  in 
this  action,  that  amount  of  damages.  Said  plaintiff  has  been 
informed,  and  verily  believes,  that  the  said  Richard  Roe  is  a  per- 
son in  good  circumstances,  and  well  able  to  make  said  plaintiff  sat- 
isfaction.  for  the  said  ill-treatment.  {Signature  and  Jurat  as  in 
FormNo.22S7A^ 

(2)  Affidavit  by  One  of  Sbvbral  Plaintiffs. 

Form  No.  2239. 
Supreme  Court,  Suffolk  County. 

John  Doe  and  Samuel  Short,  plaintiffs,  )  Affidavit  for  Order  of 

agamst  V       ^„e8t 

Richard  Roe,  defendant.  ) 

State  of  New  Tork,  \      ^ 
County  of  Suffolk,    \  ^^' 
John  Doe, ^ hein^  duly  sworn,  says:* 

own  immediate  support,"  when  this  is  ment  commenced  with  the  words  **  For 

required  by  statute.   Sawtelle  v.  Jewell,  that,"    but   if   commenced   with    the 

34  Me.  543;    Furbish  v.  Roberts,  39  words  **For  that  whereas,"  the  affi- 

Me.  104;  Sargent  v,  Roberts,  52  Me.  davit  will  be  by  way  of   recital,  and 

590.    And  so  of  an  affidavit  which  neg-  will  not  be  sufficient.     Benson  v.  Ben- 

lected  to  state  that  the  sum  due  to  the  nett,  25  N.  J.  L.  166. 

plaintiff  amounted   to   **at   least  ten  1.  This  averment  is  required  by  Rule 

dollars "  when  this  sum  was  required  25,  Hun's  Court  Rules  (N.  Y.)  1896. 

by  statute.    Sawtelle  v.  Jewell,  34  Me.  3.  For  a  complete  treatment  of  the 

543-    And  where  the  statute  required  jurat   in    affidavits,   consult    the   title 

the  affidavit   to  contain  a  statement  Affidavits,  vol.  i,  p.  560  ct  seq. 

that  the  defendant  was  about  to  depart  3.   Unless  as   in  New  York  an  aver- 

from   the    state,    **  taking  with    him  ment  like  that  numbered  V.  in  Form 

property  or  means  of  his  own,"   the  No.  2237  is  required  by  rules  of  court 

''mission  of  the  word  "his"  was  held  or  statute,  in  which  case  it  should  be 

to  bea  fatal  defect.     Bailey  r.  Carville,  inserted   as   the  last  averment  of  the 

62  Me.  524.  affidavit. 

If  sufficient  facts  are  stated  in  the  4.  See  supra,  note  2,  p.  131. 

affidavit  to  constitute  a  good  cause  of  «.  See  supra,  note  3,  p.  131. 

action,  it  is  no  objection  that  the  state-  6.  See  supra,  note  4,  p.  131. 
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I.  That  he  is  one  of  the  plaintiffs  in  the  above  entitled  action. 

II.  That  the  above  named  defendant,  Richard  Roe^  is  justly  in- 
debted to  the  deponent  and  the  above  named  Samuel  Short  in  the 
sum  of  (continuing  and  concluding  as  in  Form  No,  22S7). 

(8)  Affidavit  by  Plaintiff's  Agent. 

Form  No.  1140. 

(  Title  of  cause  and  venue  as  in  Form  No.  22S7. ) 
Leonard  A.  Ford^^  being  first  duly  sworn,  says  :* 
I.  That  he  is  the  agent  (or  attorney)  of  the  above  named  plain- 
tiff, yohn  Doe  (continuing  and  concluding  as  in  Form  No.  SiS7  or 
Form  No.  2288). 

(4)  Affidavit   by  an  Exbcutor  or  Administrator. 

Form  No.  2241. 

Supreme  Court,  Suffolk  County. 

yohn  Doe^  as  Executor  of  Samuel  Shorty  \ 

deceased,  plaintiff,  I  Affidavit   for   Order   of 

against  |      Arrest. 

Richard  Roe^  defendant.  J 

State  of  New  York,  >    ^  3 
County  of  Suffolk.    \ 

The  above  named  yohn  Doe,^  being  first  duly  sworn,  says:  * 

I.  That  he  is  the  executor  of  the  will  (or  administrator  of  the 
goods,  chattels,  and  credits  which  were  of  )  Samuel  Short,  deceased. 

II.  That  the  above  named  defendant,  Richard  Roe,  is  justly  and 
truly  indebted  to  the  deponent,  as  executor  (or  administrator)  as 
aforesaid,  in  five  hundred  dollars,  for  {continuing  and  concluding 
as  in  Form  No.  2237). 

b.  In  Arkansas.  0 

Form  No.  2242. 

County  of  Pulaski,   )    Before  Abraham  Kent^  Justice  of  the  Peace 
Big  Rock  Township.  \        for  said  Township ."^ 

John  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Order  of  Arrest. 

Richard  Roe,  defendant.  ) 

The  above  named  plaintiff,  being  duly  sworn,  says  that  the  claim 

1.  See  supra,  note  3,  p.  131.  ti£f  entitled  to  recover;  and  also  that 

S.  See  supra,  note  4,  p.  131.  defendant  is  about  to  leave  the  state, 

3.  See  supra,  note  2,  p.  131.  and  has,  with   intent  to  defraud   his 

4.  See  .vtf^ra,  note  3,  p.  131.  creditors,  concealed  or  removed  his 

5.  See  supra,  note  4,  p.  131.  property,  or  so  much  thereof  as  will 

6.  This  form  is  drawn  under  Sand,  prevent  execution ;  or  that  defendant, 
&  H.  Ark.  Dig.  (1894),  ^  ^33'  The  having  money,  or  securities  for  money, 
Arkansas  statute  requires  the  affidavit  in  his  possession,  or  in  the  possession 
in  all  cases  to  state  the  nature  of  the  of  another  for  his  use^  is  about  to  de- 
plaintiff  's  claim  or  debt,  and  to  charge  part  from  the  state  without  leaving 
the  defendant  with  fraud  in  contract-  sufficient  property  therein  to  satisfy 
ing  the  same;  that  the  debt  is  just,  plaintiff's  claim. 

and  the  amount  affiant  believes  plain-        T.    If    in    the    Circuit    Court,    the 
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against  the  defendant  in  this  action  is  for  goods  sold  and  delivered 
by  plaintiff  to  the  defendant  at  his  request ;  that  the  claim  is  just, 
and  that  affiant  believes  he  ought  to  recover  thereon  the  sum  of  one 
hundred  dollars ;  and  that  the  defendant  is  about  to  leave  the  state 
of  Arkansas,  and,  with  intent  to  defraud  his  creditors,  has  concealed 
or  removed  his  property,  or  so  much  thereof  that  the  process  of  the 
court  after  judgment  cannot  be  executed ;  and  that  the  defendant 
has  been  guilty  of  fraud  in  contracting  the  debt,  in  that  he  (here  set 
forth  the  facts  and  circumstances  showing  defendants  fraud  in 
contracting  the  cUbt) .  John  Doe, 

Subscribed  and  sworn  to  before  me, 
this  l^lst  day  of  January,  i8P7. 

Abraham  Kent, 

Justice  of  the  Peace. ^ 

e.  In  New  Mexico,  a 

Form  No.  2243. 

Territoty  of  New  Mexico,  ) 
County  of  San  Miguel.      \ 

Befoie  me,  the  undersigned,  clerk  of  the  District  Court  in  and 
for  the  county  of  San  Miguel  and  territory  above  mentioned,  on 
this  first  day  of  July,  i8P^,  personally  appeared  John  Doe,  who 
being  duly  sworn  declares  and  says  that  Richard  Roe  is  justly 
indebted  to  the  said  John  Doe  in  the  sum  of  one  hundred  dollars,' 
after  allowing  all  just  ofF-sets,  and  that  he,  the  said  John  Doe,  has 
reason  to  believe  and  does  believe  that  the  said  defendant  is  about 
to  abscond  from  the  territory  so  as  to  endanger  the  collection  of  his 
debt.  yohn  Doe. 

Swom-to  and  subscribed  before  me,  ) 

i\m  first  day  of  July,  i896.  S 

(sbal)  Daniel  Clark, 

Clerk  of  the  District  Court. 

d.  Where  Defendant  Is  about  to  Abseond.4 

(1)  In  General. 
Form  No.  1244. 
(Precedent  In  Drake  v.  Granger,  23  Fla.  350.)  5 
Commonwealth    of   Massachusetts,    Hampden,    s.  s.,    July    2Sd, 
A.D.  i87P. 
I,  S.  Z.  Granger,  the  plaintiff  named  in  the  annexed  writ  do,  on 

caption  would   be    "  Pulaski  Circuit  the  District  Court.     Comp.  Laws  N. 

Court."  Mex.  (i^),  $  1966.    If  the  amount  of 

1.  The  jurat   should  be  subscribed  claim  is  less  than  fifty  dollars,  the  writ 

br  the  officer  before  whom  the  affidavit  oi  capias  maj  be  secured  from  a  jus- 

wasmade.  For  example,  if  made  before  tice  of  the  peace  on  a  similar  affidavit, 

the  clerk  of  a  Circuit  Court,  it  would  Comp.  Laws  N.  Mex.  (1884),  $  1967. 

be  signed  "John  Hancock,  Clerk."  4.  For  a  list  of  the  states  in  which 

I.  This  form  is  drawn  under  Comp.  defendant    may  be    arrested    on    the 

Laws  N.  Mex.  (1884),  §  1966.  ground  that  he  is  about  to  abscond,  see 

t.  This  sum  must  exceed  fifty  dol-  supra,  note  i,  p.  i3o. 

Ian  in  order  to  sue  out  the  writ  from  6.  This  form  satisfies  the  require- 

135  Volume  II. 


2245.  ARREST  IN  CI  VIL  A  CTIONS.  2245. 

oath,  declare  that  I  have  a  good  cause  of  action  against  the  defend- 
ant therein  named,  and  a  reasonable  expectation  of  receiving  a 
sum  amounting  to  twenty  dollars  exclusive  of  all  costs  which  have 
accrued  in  any  former  action,  and  that  I  believe  and  have  reason  to 
believe  that  the  said  defendant  has  property  not  exempt  from  being 
taken  on  execution,  which  he  does  not  intend  to  apply  to  the  pay- 
ment of  the  plaintiff's  claim,  and  that  I  believe  and  have  reason  to 
believe  that  he  intends  to  leave  the  State  so  that  execution,  if 
obtained,  cannot  be  served  upon  him. 

S.  L.  Granger, 

Commonwealth    of   Massachusetts^    Hampden^   s.  s.,    July    2Sd^ 

A.D. i87P. 

Personally  appeared  the  above  named  S,  L,  Granger  before  me, 
and  made  oath  to  the  truth  of  the  above  affidavit  by  him  sub- 
scribed, and  I  certify  that  I  am  satisfied  the  same  is  true,  and  satis- 
factory cause  having  been  shown  I  authorize  the  arrest  of  said 
defendant,  if  his  arrest  is  authorized  by  law  to  be  made  after 
sunset. 

E.  W,  Dicker  man  ^ 

Fee,  fi.OO.  Justice  of  the  Peace. 

Form  No.  1245. 
(Precedent  in  McNamara  v,  Garrity,  78  Me.  418.)  i 

State  of  Maine. 

Kennebec^  ss.  Hallawell^  Sept,  6,  188S. 

Then  personally  appeared  Herbert  Blake,  attorney,  [for]  *  the 
within  named  creditor,  and  made  oath  that  he  has  reason  to  believe, 
and  does  believe,  that  the  within  named  debtors  are  about  to  depart 
and  reside  beyond  the  limits  of  the  state,  and  take  with  them' 
property  or  means  of  their  •  own,  exceeding  the  amount  required  for 
their  immediate  support,  and  that  the  demand  sued  for,  or  the  prin- 
cipal part  thereof,  amounting  to  at  least  ten  dollars,  is  due  to  the 
within  named  creditor. 

Herbert  Blake  ^ 

[ (  yurai)  ]  *  Attorney  for  creditor . 

ments  of  Pub.  Stat.  Mass.  (1882),  c.  plural  instead  of  the  sing^ular  pronoun 

162,  ^  I.    See  also  a  precedent  in  Bram-  was  used.   The  court  held  that  the  affi- 

hall  V.  Seavey,  28  Me.  46.  davit  was  sufficient,  fo/lowing^  Gates 

1.  This  form  fulfils  the  requirements  v.  Noble,  33  Me.  258.  But  an  entire 
of  Rev.  Stat.  Me.  (1883),  c.  113,  $  2.  omissionof  the  possessive  word,  either 
For  another  precedent  see  Oak  v.  Dus-  singular  or  plural,  has  been  held  to 
tin,  79  Me.  23.  render  the  affidavit  fatally  defective. 

2.  The   word  enclosed  in  [     ]  does  Bailey  v.  Carville,  62  Me.  524. 

not  appear  in  the  form  as  set  out  in  4.  The  jurat  does  not  appear  in  the 

the  reported  case,  but  has  been  added  reported  case.    For  the  form  of  a  jurat, 

to  render  the  form  more  intelligible,  see  supra,  Form  No.  2237,  and  also 

8.  The  debtor  arrested   objected  to  the   title   Affidavits,  vol.   i,  p.   560 

the  affidavit  on  the  ground   that  the  e(  se(/. 
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Form  No.  2246. 1 

In  the    Circuit  Court  of  the  State  of  Oregon^ 
for  the  County  of  Multnomah. 
John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 
State  of  Ore^«,  ) 

County  of  Multnomah,  \ 
I,  John  DoCy  being  first  duly  sworn,  say  :  * 

1.  That  the  above  named  defendant  is  justly  and  truly  indebted  to 
me  in  the  sum  of  one  thousand  dollars,  for  (here  state  the  cause  of 
action) » 

2.  That  the  cause  of  action  is  one  of  those  mentioned  in  section 
106  of  the  Code  of  Civil  Procedure,  (i  Hill's  Annotated  Laws  of 
Oregon,  §  108.) 

3.  That  said  defendant,  Richard  Roe^  is  about  to  remove  from 
this  state. 

4.  That  I  have  commenced  an  action  in  this  court  against  the 
said  defendant,  upon  the  cause  of  action  above  stated. 

yohn  Doe, 
Subscribed  and  sworn  to  before  me,  )  * 
this  2ith  day   of    October,    A.D. 

yohn  Hancock,  Clerk. 

(2)  Where  Defendant  Is  Garnishee  in  Attachment  Case.* 

Form  No.  2347. 

John  Doe      ) 

against         >  Cap'ias  Case. 
Richard  Den.  ) 
State  of  Delaware, 
A<?«/ County,  ss. 

Be  it  remembered  that  on  this  24th  day  of  October,  A.D.  iS96, 

^fore  me,  yohn  Hancock,  prothonotary  of  the  Superior  Court  of 

the  State  of  Delaware  in  and  for  Kent  county,   personally  comes 

John  Doe,  the  plaintiff  in  the  above  stated  suit,  who  being  by  me 

duly  sworn  according  to  law,  doth  depose  and  say  that  he  is  the 

plaintiff  in  the  above  stated  suit ;  ♦  that  he  is  the  plaintiff  in  a  writ 

of  attachment  issued  out  of  the  Superior  Court  of   the  State   of 

Delaware  in  and  for  Kent  county  against  one  Richard  Roc,  the 

same  being  No.  632  of  said  court ;   that  the  said  Richard  Den,  the 

defendant  in  the  above  stated  suit,  has  been  summoned  by  the  said 

1.  This  form  is  drawn  under  §  106  8.  For  a  complete  treatment  of 
of  the  Code  Civ.  Proc.  (i  Hill's  Anno,  the  jurat  in  an  affidavit,  consult  the 
Laws  Oregon,  ^  108,  subs.  i).  title   Affidavits,   vol.    i,   p.    560  ci 

2.  For  the   formal  parts  of  an  affi-  seq, 

davit  in  anv   particular  jurisdiction,        4.  This  form  is  drawn  under  Laws 
consult  the  title  Affidavits,  vol.  i,    of  Delaware  (1893),  c.  104,  §  9. 
p.  548. 
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yokn  Doe  a8  a  garnishee  of  the  said  Richard  Roe  in  the  writ  of 
attachment  aforesaid  to  be  and  appear  at  the  next  term  of  the  said 
Superior  Court  of  the  State  of  Delaware  in  and  for  Kent  county  to 
make  answer  there  as  to  what  property  and  effects  he  the  said 
Richard  Den  may  have  of  the  said  Richard  Roe;  that  the  said  yohn 
Doe  verily  believes  the  said  Richard  Den  is  about  to  leave  Kent 
county;  and  the  said  yohn  Doe  further  believes  that  the  said 
Richard  Den  has  in  his  possession  property  belonging  to  the  said 
Richard  Roe,  yohn  Doe. 

Sworn  to  and  subscribed  before  me,  ) 
this  24th  day  of  October,  iS96,        \ 

yohn  Hancock, 
Prothonotary. 

e.  For  Fraadulent  Disposition  or  Removal  of  Property.^ 

(1)  Assignment. 

(a)  Affidavit  by  Plaintiff. 
Form  No.  2248.2 

(  Commencing  as  in  Form  No.  2247^  and  continuing"  down  to  *) 
that  the  defendant  therein,  Richard  Roe^  is  justly  indebted  to  the 
said  plaintiff,  yohn  Doe,  in  a  sum  exceeding  fifty  dollars,  to  wit, 
the  sum  of  one  hundred  dollars,  with  interest  thereon  from  the  7th 
day  oi  September,  A.D.  1^96,  and  that  he  verily  believes  the  said 
defendant  has  conveyed  away,  assigned,  settled,  or  disposed  of  {here 
state  the  property  which  has  been  secreted)  and  other  personal  prop- 
erty or  estate  of  the  value  of  more  than  one  hundred  dollars ;  that 
the  said  defendant  did,  between  the  19th  day  of  October,  A.D.  1^96, 
and  the  2Sd  day  of  October,  A.D.  i8P5,  conVey  away  or  dispose 
of  (here  detail  the  fraudulent  secretion  as  specifically  as  possible), 
and  that  the  same  were  conveyed  away  or  disposed  of  in  order  to 
prevent  the  collection  of  the  said  debt  owing  from  the  said  defend- 
ant to  the  said  plaintiff  as  aforesaid. 

(  Signature  and  Jurat  as  in  Form  No.  2247. ) 

Form  No.  2249. 

(Precedent  in  Supe  v.  Francis,  49  Mich.  268.)^ 

State  of  Michigan,  County  of  Bay.  Charles  Supe,  being  duly 
sworn,  deposes  and  says  that  yohn  C.  Francis,  of  Ray  City,  Bay 

1.  For  a  list  of  the  states  in  which  The  defendants  claimed  that  this 
the  fraudulent  disposal  or  removal  of  affidavit  and  the  affidavit  which  accom- 
property  is  a  ground  for  arrest,  see  panied  it  were  destitute  of  facts  and 
supra,  note  i,  p.  120.  circumstances  justifying  an  order  of 

2.  This  affidavit  was  drawn  under  arrest.  The  court  held,  however,  that 
the  Laws  of  Delaware,  vol.  15,  c.  x8o,  they  did  exhibit  a  state  of  facto  having 
Laws  of  Del.  (1893)  777-  &  legal  tendency  to  make  out  a  case  in 

8.  This  form  fulfils  the  requirements    all  its  parts  sufficient  to  warrant  tlie 
of  2  How.  Anno.  Stat.  Mich.  (1882),  §    holding  of  defendant  to  bail. 
8753.  '^^  affidavit  which  accompanied  the 
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county,  Michigan^  is  justly  indebted  to  him  in  the  sum  $1856.56 
upon  an  account  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered by  the  said  Charles  Supe  to  the  said  yohn  C.  Francis^  at  his 
request,  for  which  demand  the  said  yohn  C  Francis  cannot  be 
arrested  or  imprisoned,  according  to  the  provisions  of  chapter  141  of 
the  Revised  Statutes  of  this  State. 

And  this  deponent  further  says  that  on  the  ISth  day  of  December^ 
A.D.  18^0,  he  commenced  a  suit  in  assumpsit  and  by  attachment, 
against  the  said  John  C.  Francis  in  the  circuit  court  for  the  county 
of  Bay, 

And  this  deponent  further  says  that  he  has  reason  to  believe,  and 
does  believe,  that  the  said  yohn  C.  Francis  has  disposed  of  and 
issigiied  the  whole  of  his  property  with  the  intent  to  defraud  his 
creditors,  and  that  the  said  yohn  C.  Francis  has  property  and 
rights  in  action  which  he  conceals,  and  that  the  facts  and  circum- 
stances constituting  the  grounds  of  his  said  belief  are  the  following  : 
The  said  yohn  C  Francis  has  been  for  one  year  and  upwards  prior 
to  the  commencement  of  deponent's  said  suit  against  him,  engaged 
in  the  grocery  business  at  Bay  City,  Michigan^  and  at  the  time  said 
suit  was  commenced  had  a  stock  of  goods  which  would  inventory 
at  about  $2600;  that  on  or  about  the  llth  day  of  December ^  A.D. 
i8^(),  the  said  yohn  C.  Francis  executed  a  bill  of  sale  of  all  the 
goods,  chattels  and  merchandise,  comprising  his  said  stock  of 
groceries,   to   one    Casper  Van    Strattumy  who   paid   nothing   in 

one  in  the  text  was  in  the  words  fol-  idence  of  deponent  in  said  city,  and  in 

lowing:  conversation  with  deponent  informed 

*'Stateof  J/fVili^aji,  County  of  ^tfy.  him  that  he  had  now  disposed  of  his 

"Casper  Van  Strattum^  being  duly  interest  in  his  vessel  property,   and 

sworn,  sajs  he  is  iP7  years  of  age  and  a  was  all  right  now;    that  they  could 

resident  of  Bay  Cityy  in  said  county,  not  do  anything  now.     He  informed 

and  that  he  is  Uie  person  to  whom  the  deponent  that  he  had  been  gone  from 

bill  of  sale  of  the  stock    of   goods,  the  city  for  the  .purpose  of  fixing  his 

wares  and  merchandise  was  made  by  vessel  matters. 

John  C.  Francis  on  or  about  the  11  f A  **  Deponent  further  says  that  on  the 
<iaj  of  December,  A.D.  1S8O,  This  lOtk  day  of  January,  A.  D.  iSSl,  said 
deponent  says  that  the  bill  of  sale  was  Francis  called  at  the  residence  of  this 
without  consideration,  and  was  made  deponent,  and  asked  him  if  he  had 
to  him  by  the  said  Francis  to  prevent  told  Mr.  Sufe,  or  any  one,  of  what  he 
creditors  of  said  Francis  from  collect-  told  deponent ;  and  deponent  informed 
ing  their  various  claims,  or  any  part  him  that  Mr.  Supe  had  asked  depo- 
thereof,  out  of  the  said  goods  and  nent  about  the  matters,  and  that  de- 
property';  that  said  Francis  was  in-  ponent  had  told  him  of  them;  and 
debted  to  a  number  of  persons;  and  thereupon  said  Francis  told  deponent 
^at  when  said  Francis  induced  depo-  that  he  thought  deponent  could  have 
oeot  to  let  him  make  a  bill  of  sale  to  kept  still  about  the  matter, 
deponent,  said  Francis  claimed  that        '*  Deponent  does  not  know  of  any 

it  was  to  prevent  Gustin,  Merrill  ^  other  property  owned  or  possessed  by 

Co.t  to  whom  he  was  indebted,  from  said  Francis;    and  further  deponent 

collecting    their    said    indebtedness;  says  not. 

and  deponent  further  says  that  he  paid        *'  Subscribed  and  sworn  to  before 

nothing  and  did  nothing  for  said  bill  me,  this  lltk  day  of  yanuary,  A.D. 

of  sale  and  transfer.  iS^i.  y.  A.  McKnight, 

"  Deponent  further  says  that  on  or  Notary  Public  in  and  for 

about  the  HJ^h  day  of  December y  A.D.  Bay  Co.,  Mich. 

iWt  the  said  Francis  came  to  the  res-         Casper  Van  Strattum.'^ 

139  Volume  II. 


2250.  ARREST  IN  CIVIL  ACTIONS.  2250. 

consideration  for  the  transfer  to  him  of  said  property,  and  that  the  said 
bill  of  sale  of  said  stock  was  made  by  said  .Francis  without  any  con- 
sideration, and  with  the  avowed  purpose  of  delaying  and  preventing 
the  creditors  of  said  Francis  from  enforcing  the  collection  of  their 
debts  against  him,  and  that  the  said  Francis  afterwards  stated  to 
deponent  that  he  made  the  aforesaid  pretended  sale  of  said  stock  to 
said  Van  Strattum  for  the  purpose  of  preventing  one  firm  of  his 
creditors  from  enforcing  the  collection  of  their  claim  against  him. 

Deponent  further  says  that  said  Francis  was,  at  the  time  of 
the  commencement  of  this  suit  against  him ,  the  owner  of  an  interest 
in  two  certain  vessels  sailing  on  the  lakes, —  one  called  the  George 
King^  a  steamboat,  and  the  other  the  barge  C.  Z.  Toung^ — and 
that  on  or  tibout  the  Wth  day  of  December^  A.D.  i8^0,  and  after 
the  commencement  of  said  suit  by  deponent  against  him,  he  assigned 
and  inrrisferred  all  his  interest  in  and  to  said  vessels  to  ont  Anthony 
Francis^  an  uncle  of  said  yohn  C,  Francis^  for  the  sole  purpose,  as 
deponent  if  informed  and  believes,  of  preventing  deponent  and  his 
other  creditors  from  collecting  therefrom  their  indebtedness  due  to 
them,  and  that  said  Francis ^  in  conversation  with  deponent,  stated 
to  deponent  that  the  said  transfer  was  made  by  him  without  con- 
sideration. This  deponent  further  says  he  is  unable  to  learn  of  or 
find  any  other  property,  real  or  personal,  belonging  to  said  Francis. 
except  as  hereinafter  mentioned,  out  of  which  to  collect  the  amount 
of  said  indebtedness  so  due  to  deponent. 

Deponent  further  says  that  the  defendant  Francis  is  indebted  to 
a  number  of  other  persons,  which  indebtedness  was  due  at  the  time 
said  transfers  were  made,  and  still  remains  unpaid. 

That  said  Francis  has  books  of  accounts  on  which  are  charges 
against  divers  persons  contracted  by  them  in  his  said  business, 
the  names  of  whom  and  the  amounts  of  which  indebtedness  are 
unknown  to  deponent,  and  said  Francis^  although  requested  by 
deponent,  utterly  refuses  to  show  said  books  to  deponent,  or  to 
state  to  deponent  the  amount  of  any  such  indebtedness,  or  from 
whom  due,  and  effectually  conceals  all  knowledge  thereof  from  de- 
ponent. 

And  further  deponent  saith  not. 

Subscribed  and  sworn  to  before  me  this  11th  day  of  yanuary^ 
A.D.  1^81.  y,  A.  McKnight, 

Notary  Public  in  and  for  Bay  Co.,  Mich. 

Charles  Supe, 

(b)  Affidavit  by  Plaintiff'' s  Agent, 

Form  No.  2250. 

(Precedent  in  Hatch  v.  Saunders,  66  Mich.  183. )1 

State  of  Michigan^  ) 
County  of  Rerrien,  ) 

William  Wyatt^  being  duly  sworn,  deposes  and  says  that  he  is 

1.  This  affidavit  fulfils  the  require-     (1882),  §  8753.     It  was  held  to  be  suf- 
ments  of  2   How.  Anno.  Stat.  Mich,     ficient  to  give  the  court  jurisdiction 
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the  agent  of  George  JS.  Hatch  and  Joshua  Emery ^  copartners  as 
Hatch  &  Emery ^  and  doing  business  as  such  in  the  city  of  Chicago^ 
in  the  state  of  Illinois^  and  as  such  agent,  on  behalf  of  said  Hatch 
&  Emery^  makes  this  affidavit,  and  deposes  and  says  that  Patrick 
F.  O'Neily  of  the  city  of  Niles^  was  at  said  city  lately  engaged  in 
the  retail  trade  of  selling  boots  and  shoes,  and  had  there  a  stock  of 
boots  and  shoes,  and  deponent  was  then  and  there  the  agent  and 
traveling  salesman  for  said  firm  of  Hatch  <t  Emery ^  as  aforesuid, 
and  said  Patrick  F.  G^ Neil  made  application  to  deponent,  and 
desired  to  purchase  on  credit  a  bill  of  goods  for  his  said  stock  and 
store  aforesaid.  Thereupon,  and  before  taking  the  order  of  said 
Patrick  E,  O* Neil^  and  giving  him  credit  therefor,  deponent,  in 
behalf  of  said  Hatch  &  Emery ^  desired  to  know  of  said  O^  Neil 
what  his  financial  circumstances  then  were,  and  what  property 
said  O'Neil  then  had,  and  what  his  ability  to  pay  for  the  goods 
deponent  should  thereafter  sell  and  deliver  to  him,  said  Patrick 
F.  O'Neil. 

Whereupon  said  Patrick  E.  G* Neil^  for  the  purpose  of  procur- 
ing from  said  Hatch  <^  Emery  a  bill  of  goods  through  this  deponent 
as  agent  and  salesman  for  said  Hatch  <t  Emery ^  and  for  the  purpose 
of  obtaining  a  credit  for  a  period  of  thirty  days  with  said  firm  of 
Hatch  d  Emery ^  then  and  there  stated  to  this  deponent  that  he,  the 
said  Patrick  E,  O^Neil^  then  had  a  stock  of  goods,  consisting  of  boots 
and  shoes,  of  the  value  of  three  thousand  dollars,  and  that  he  had  on 
that  day,  to  wit,  September  4^  i8<9J,  paid  the  last  dollar  he  owed  for 
his  said  stock,  and  said  he  had  one  hundred  dollars  cash  on  hand, 
and  did  not  owe  one  dollar  to  anybody,  and  was  out  of  debt. 

And  deponent,  believing  such  statement  so  made  to  him  us  afore- 
said as  true,  did  make  known  the  same  to  the  said  firm  of  Hatch  d- 
Emery,  and  there  and  then  did  sell  on  credit  and  take  the  order  of 
said  Patrick  E,  O^Neil^  and  communicated  the  same  to  said  firm  of 
Hatch  (£'  Emery,  who  thereupon,  believing  said  representations, 
and  relying  upon  the  representations  and  report  thereof  made  by 
deponent,  then  and  there  did  deliver  to  said  Patrick  E,  O^ Neil 
goods,  consisting  of  boots  and  shoes,  of  the  value  of  four  hundred 
and  thirty-four  28-100  dollars. 

Deponent  further  says  that  said  statement,  so  made  as  aforesaid 
^y  m^  Patrick  E.  G" Neil  to  deponent,  was  made  for  the  express 
purpose  and  with  the  intent  to  defraud  said  Hatch  d:  Emery  of  said 
hill  of  goods  of  the  value  of  four  hundred  and  thirtyfour  28-100 
dollars  as  aforesaid;  that  said  representations,  when  so  made,  were 
false  in  every  particular,  and  said  Patrick  E,  O^ Neil  knew  the 
same  were  absolutely  false,  and  knew  that  he  did  not  have  a  stock 
of  goods  of  the  value  of  three  thousand  dollars,  and  knew  that  the 
same  did  not  exceed  in  value  %1^000^  and  knew  that  he  was  not  out 


to  issue  a  writ  against  O'Neil.     It  is  tations  in  the  present  case  made  by 

distinji^ishable  from   the  affidavit   in  O'Neil  are  positively  stated  as  of  the 

Sheridan  v.  Briggs,  53  Mich.  571,  in-  knowledge  of  the  affiant. 
«much  as  the  falsity  of  the  represen- 
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of  debt,  and  knew  that  he  was  indebted  in  a  large  sum  of  money  to 
divers  persons,  and  had  not  paid  all  his  indebtedness  on  said  stock, 
and  did  owe  a  large  amount  for  said  stock,  and  did  not  have  on 
hand  one  hundred  dollars  in  money,  and  knew  that  he  could  never 
pay  for  said  bill  of  goods,  and  then  knew  he  never  intended  to 
pay  for  the  same,  and  knew  that  he  intended  to  cheat  and  defraud 
said  Hatch  S  Emery  of  the  same. 

Deponent  further  says  that  soon  after  said  Patrick  E,  G* Neil 
ordered  and  received  said  bill  of  goods  he  sold,  assigned,  and  trans- 
ferred his  entire  stock  of  goods  to  his  father,  Michael  O^Neil^  the 
consideration  for  which  said  sale  and  transfer  was  a  prior  indebted- 
ness, and  for  the  purpose  of  defrauding  the  said  Hatch  <^  Emery, 

And  this  deponent  further  says  that  he  verily  believes  that  upon 
the  aforesaid  facts  said  Hatch  <lb  Emery  have  a  good  cause  of  action 
against  Patrick  E.  G* Neil  in  an  action  of  trespass  on  the  case,  as 
stated  in  annexed  writ,  and*  claims  damages  in  the  sum  oi  five  hun- 
dred dollars.  William  W,  IVyatt, 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  December ^ 
A.D.  18^5. 

Wilford  M,  Hutton^  Notary  Public,  Berrien  Co.,  Mich. 

(2)  Con  VERSION, 
(a)  Affidavit  by  Plaintiff, 

Form  No.  aasi. 

(Precedent  in  Wilcox  v,  Ismon,  34  Mich.  269.)! 

State  of  Michigan^    ) 

Van  Buren  County.  \ 

Henry  Ismon^  of  the  village  of  Paw  Paw^  in  said  county  and 
state,  being  duly  sworn,  deposes  and  says  that  he  is  in  copartner- 
ship with  Horace  S,  Ismon ^  of  the  county  of  Jackson  and  state  of 
Michigan^  with  whom  he  is  engaged  in  business  at  the  village, 
county  and  state  first  aforesaid,  under  the  firm  name  and  style  of 
H,  rf  H,  S.  Ismon;  that  he  makes  this  affidavit  as  well  in  behalf  of 
said  Horace  S,  Ismon  as  of  this  deponent,  and  that  he  is  personally 
acquainted  with  and  cognizant  of  the  facts  stated  and  set  forth  in 
this  affidavit. 

And  this  deponent  further  saith,  that  on  the  14th  day  of  May, 
A.D.,  187^,  said  H.  rf  H.  S.  Ismon ^  and  one  yames  McKibben^  pur- 
chased a  certain  horse  known  as  Night  Hawk^  ^r.,  and  one  skele- 
ton wagon,  for  the  sum  of  six  hundred  dollars,  of  which  said 
McKibbin  paid  one-half  and  said  firm  paid  the  remaining  one-half, 
by  which  said  purchase  said  firm  and  said  McKibbin  became  the 
owners  of  said  property  in  undivided  moieties. 

1.  This  affidavit  fulfils  the  require-  however :  "  We  discover  no  difficulty 

ments  of  2  How.  Anno.  Stat.  Mich,  with  this  affidavit.     It  shows  a  clear 

(1883),  ^  8753.     It  was  objected  that  case  of    unlawful  conversion  of    the 

it  was  insufficient.     The    court  said,  property  of  the  plaintiff.'* 
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And  this  deponent  further  saith  that  on  or  about  the  5th  day  of 
NoDember^  i^72^  the  said  McKibbin  took  said  property  into  his  pos- 
session, and  agreed  with  said  firm  that  he  would  pay  the  keeping 
of  said  horse  for  the  use  of  the  same. 

And  this  deponent  further  saith  that  on  or  about  the  8th  day  of 
July^  A.D.  1 87.^,  this  deponent,  in  conversation  with  said  McKib- 
hilly  asked  him,  said  McKibbin^  to  put  said  horse  into  the  hands  of 
some  competent  person  to  be  fitted  for  trotting,  and  that  said  yames 
McKibbin  told  this  deponent  to  go  to  hell. 

And  this  deponent  further  saith  that  on  or  about  said  8th  day  of 
July^  i875,  with  the  intent  to  defraud  said  firm  of  H.  and  H.  5. 
hmmy  said  yames  McKibbin  secretly  disposed  of  said  property,  and 
now  refuses  to  account  or  to  pay  said  firm  for  their  interest  therein. 

And  this  deponent  further  saith  that  in  a  conversation  with  said 
McKibbin  on  the  11th  day  of  yuly,  A.D.  i87^,  ^Bid  McKibbin  told 
this  deponent  that  said  property  was  gone,  and  that  this  deponent 
might  whistle  for  his  interest  therein,  for  he  could  never  have  a  cent 
for  the  same. 

And  this  deponent  further  saith  that  said  firm  of  H,  and  H,  S. 
Ismon,  at  the  time  said  property  was  as  aforesaid  disposed  of  by 
said  McKibbin^  owned  an  undivided  one-half  interest  therein,  and 
that  the  value  of  said  undivided  one-half  was  five  hundred  dollars. 

And  this  deponent  further  saith  that  he  venly  believes  that  upon 
the  aforesaid  facts,  said  Henry  Ismon  and  Horace  S.  Ismon  have  a 
good  cause  of  action  against  said  yames  McKibbin  in  an  action  of 
trespass  on  the  case,  and  claim  damage  in  the  sum  of  Jive  hundred 
dollars,  Henry  Ismon, 

Sworn  and  subscribed  to  before  me  this  Hth  day  of  August^ 
A.D.  i875.  Samuel  Holmes^ 

Notary  Public. 

(V)  Affidavit  by  Plaintiff^ s  Agent, 

I  Form  No.  2252. 

(Precedent  in  In  re  Hicks,  30  Mich.  280.)! 

State  of  Michigan y  County  of  Ionia  ^  ss.  yames  B,  Wayne ^  of 
Detroit^  in  the  County  of  Wayne ^  being  duly  sworn,  saith  that  he 
is  Treasurer  and  General  Business  Agent  of  the  Fulton  Iron  and 
Engine  Works^  a  corporation  existing  under  and  by  virtue  of  the 
laws  of  Michigan y  and  doing  business  at  Detroit^  aforesaid,  and 
that  he  is  personally  cognizant  of  the  facts  stated  in  this  affidavit. 

Deponent  further  saith,  that  on  the  2Jtth  day  of  March^  A.D. 
i85P,  the  said  Fulton  Iron  and  Engine  Works  sold  to  Louis 
Hicks^  yohn  Hicks  and  yoshua  Hicks  doing  business  at  Saranac 
in  said  County  of  Ionia ^  under  the  name  of  Hicks  Brothers^  a 

1.  This  affidavit  fulfils  the  require-  acts  described  in  the  affidavit  amounted 

ments  of  2  How.  Anno.  Stat.  Mich,  to  a  conversion,  and  that  the  affidavit 

(1882),  $  8753.  was   sufficient  to  hold   defendant    to 

It  was  held   in   this  case  that  the  bail. 
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second-hand  horizontal  steam  engine,  complete,  with  shaft,  fly- 
wheel, governor,  independent  force-pump,  with  counter-shaft, 
pulleys,  and  box;  also  one  heater;  also  one  double  saw  mill,  com- 
plete; also  two  second-hand  boilers,  with  steam  drum,  mud-pipe, 
breeching,  and  fire-front  for  the  same  :  that  at  the  time  of  sale  the 
said  Hicks  Brothers  paid  the  said  Iron  and  Engine  Works ^  eight 
hundred  dollars,  and  to  secure  the  balance  of  seventeen  hundred  and 
thirty- five  dollars,  executed  and  delivered  to  deponent  a  mortgage 
upon  the  aforesaid  property,  besides  their  two  notes ;  that  said 
mortgage  was  dated  the  2^th  day  of  March^  A.D.  i8^P,  and  was 
sent  by  this  deponent,  with  the  said  property,  to  the  Agent  of  the 
Detroit  and  Milwaukee  Railroad  Co.^  at  Saranac^  with  directions 
to  deliver  the  said  property  to  the  said  Hicks  Bros,^  upon  their 
obtaining  from  one  D.  F.  Erazell^  who  was  the  owner  of  a  certain 
lot  of  land  upon  which  the  said  Hicks  Bros,  proposed  to  erect  a 
certain  steam  saw  mill,  and  to  place  therein  the  aforesaid  property 
for  the  purpose  of  manufacturing  lumber  with  the  same,  a  recogni- 
tion of  the  said  Engine  Works'^  right  to  said  property ;  that  upon 
obtaining  such  recognition,  the  said  agent  was  directed  by  deponent 
to  deliver  said  property  to  the  said  Hicks  Bros.;  and  upon  the  Slst 
day  of  March ^  A.D.  i86P,  deponent  received  the  said  mortgage 
from  the  said  agent,  with  the  consent  of  said  owner  endorsed  thereon, 
and  that  deponent  forthwith  transmitted  said  mortgage  to  the 
Township  Clerk  of  town  of  Boston^  being  the  town  in  which 
said  property  is  situated,  and  said  mortgagors  reside ;  that  said 
mortgage  was  filed  in  said  oflfice  on  the  first  day  of  Aprils  A.D. 

Deponent  further  saith,  that  on  the  30th  day  of  March,  A.D. 
i8^P,  while  a  portion,  if  not  the  whole  of  said  property  was  still  in 
the  possession  of  the  railroad,  at  its  depot  in  Saranac,  the  said 
Louis  Hicks,  John  Hicks,  and  yoshua  Hicks  purchased  a  lot  of 
logs  of  one  Charles  Macomher,  and  with  intent  to  deceive  and 
defraud  said  Engine  Works,  represented  to  the  said  Macomher  that 
the  said  property  was  entirely  free  from  all  liens  and  incumbrances, 
and  thereby  induced  the  said  Macomber  to  give  them  credit,  and  for 
the  purpose  and  thereupon  and  on  the  SOth  day  of  March,  A.D. 
\%69,  executed  and  delivered  to  the  said  Macomber  a  second  chattel 
mortgage  upon  the  aforesaid  property,  with  a  lot  of  logs,  to  secure 
the  sum  of  nine  thousand  eight  hundred  and  fifty -nine  dollars,  and 
caused  the  said  mortgage  to  be  filed  in  the  office  of  the  said  Town- 
ship Clerk,  on  the  SOth  day  of  Alarch,  A.D.  i87P,  at  seven  o'clock 
in  the  evening,  thereby  giving  the  said  mortgage  a  priority  over  the 
mortgage  to  the  said  Iron  and  Engine  Works. 

Deponent  further  says  there  is  now  due  the  said  Iron  and  Engine 
Works,  the  sum  of  eighteen  hundred  and  three  dollars,  and  that  at 
the  time  the  said  mortgage  to  Macomber  was  given,  the  said  Louis 
Hicks,  Johfi  Hicks  and  Joshua  Hicks  knew  that  said  first 
mortgage  was  not  placed  upon  file,  and  that  they  made  the  said 
representations  to  Macomber  for  the  purpose  of  obtaining  credit  from 
him,  and  of  securing  to  him  a  priority  over  this  deponent's  mortgage. 
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Deponent  further  saith  that  said  property  mortgaged  to  Macomber 
is  not  worth  more  than  the  amount  of  his  mortgage,  and  that  by 
the  fraudulent  giving  of  said  second  mortgage,  the  mortgage  to 
^x^Engine  H^ri&5  is  rendered  worthless. 

\y antes  B,  Wayne,'\^ 

[[yurat)-\» 

(S)  Disposal  and  Removal. 

(a)  Affidavit  by  Plaintiff. 

Form  No.  2253. 

(Precedent  in  Paige  v.  Price,  78  N.  Car.  io.)S^ 

M.  Frank  Paige 
against 
HaHnah  Price ^  Abraham  Elson^ 

partners  as  II ,  Price  <t  Co. 
William  Price  and  Simon  Brandt,  ^ 

I.  M,  Frank  Paige  being  duly  sworn,  says  that  he  is  the  plain- 
tiff above  named;  that  a  sufficient  cause  of  action  exists  in  his 
favor  against  William  Price^  Hannah  Price^  Abraham  Elson  and 
Simon  Brandt^  the  grounds  of  which  appear  by  the  sworn  com- 
plaint in  this  action  hereto  annexed,  all  the  statements  contained  in 
which  complaint  are  true  to  the  best  of  his  knowledge,  information 
and  belief  of  this  affiant. 

a.  That  said  defendants  have  been  guilty  of  fraud  in  contracting 
the  debt  for  which  this  action  is  brought,  the  particulars  of  which 
are  set  forth  in  the  complaint  of  the  plaintiff. 

3.  That  the  defendants  have,  as  this  affiant  is  informed  and  believes, 
removed  and  disposed  of  their  property  with  the  intent  to  defraud 
their  creditors. 

4.  That  the  plaintiff  has  commenced  an  action  in  this  Court 
against  all  the  defendants  upon  the  cause  of  action  stated  in  the 
complaint. 

M,  Frank  Paige, 

Subscribed  and  sworn  to  before  me  the  11th  day  of  December^ 
A.D.187^,  at  the  city  of  Boston^  in  the  county  of  Suffolk  and  State 
of  Massachusetts. 

yas,  B.  Bell^  Commissioner 
(seal)  of  Deeds  for  the  State  of 

North  Carolina y  residing  in 
Boston, 

1.  The  signature  of  the  affiant  does  the  title  Affidavits,  vol.  i,  p.  560 

oot  appear  in  the  reported  case,  but  et  seq, 

luu  been  added   to  render  the  form  8.  This  affidavit  fulfils  the  require- 
complete,  ments  of  i  N.  Car.  Code  (1883),  §  291, 

1  The  jurat  is  not  set  out  in  the  re-  and  was  held  in  Paige  v.  Price,  78  N. 
ported  case.  For  the  form  of  a  jurat.  Car.  10,  to  be  sufficient  to  hold  de- 
see  sufra.  Form  No.  2237,  and  also  fendant  to  bail. 
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Form  No.  2254. 

(Precedent  in  Hockspringer  v,  Ballenburg,  z6  Ohio  304.)! 
[yuUus  Ballenburg,  plaintiflf.    )  ^^^„.^^  County,  ss. 

Moses  HockspHn^r,  defendant.  )  ^"'^  "-^  ^'""'"'"'  ^^''^^ 

The  above-named  yulius  Ballenhurg  maketh  path  and  says  there 
is  justly  due  from  the  said  above-named  Moses  Hocksfringer ^  to 
said  deponent  the  sum  of  $940.28^  over  and  above  all  discounts 
and  payment  on  account  of  the  same,  on  a  certain  note  executed 
by  said  Hockspringer  to  said  deponent,  dated  August  26^  18^^, 
and  payable  in  fifty  days  after  the  date  thereof,  for  %S00y  and 
on  an  account  for  goods,  wares,  -  and  merchandise,  sold  and  de- 
livered by  said  deponent  to  said  Hocksf  ringer ^  at  his  request, 
on  October  5,  184^,  for  %BS8,78;  and  the  said  deponent  further 
saith,  that  the]  said  Hockspringer  is  about  to  dispose  of  his  prop- 
erty, with  intent  to  defraud  his  —  said  Hockspringer^ s  —  creditors. 
[ (  Jurat)^ «  [  Julius  Ballenhurg. ] « 

Form  No.  2255. 
(Precedent  in  Kohlhaas  v.  Veit,  162  Pa.  St.  109.)  4 

[  Christian  Kohlhaas  '\  In  the  Court  of  Common  Pleas 

against  >•  No.  2,  of  Philadelphia  County. 

Adolph  Veit  Bind  Theressa  Veit.  )  March  Term,  i8P5,  No.  ^5P.]« 

1.  This   affidavit,  wliich   fulfils  the  *'  James  Nevins^  the  plaintiff  above 

requirements  of  Rev.  Stat.  Ohio  (1894),  named,  beine  duly  sworn  according  to 

f  5492,  was  attacked  on  the  ground  law  saith,  that   to    the    best    of   his 

that  it  stated  a  legal  conclusion  only  knowledge  and  belief,  Robert  J^errie^ 

and  no  facts  from  which  such  conclu-  ^r.,  the  defendant  above  named,  i» 

sion  could  be  drawn,  and  also  because  justly  and  truly  indebted  to  this  depo- 

it  did  not  allege  that  Hockspringer  had  nent,  in  the  sum  of  sixteen  hundred 

any  property.    The  court,  however,  dollars,  and  upwards,  lawful  money  of 

held  that  the  affidavit  was  sufficient  to  the   United    States,  in    damages    for 

warrant  an  arrest.  breach  of  contract,  being  the  differ- 

For  another  precedent  of  affidavit  ence  between  the  price  of  one  hundred 

in  a  case,  however,  where  the  arrest  shares  of  the  capital  stock  of  the  Com- 

was    illegal    for    other    reasons,  see  mercial  and  Railroad  Bank  of  Vicks- 

Weaver  v,  Russell,  x8  Ohio  497.  bur^,  sold  by  the  plaintiff  to  the  de- 

S.  The  words  enclosed  in  [     ]  will  fendant,  through  the  aeency  oi  yokn 

not  be  found  in  the  reported  case,  but  W,  Telford^  on  the  1^t%  dav  of  yanu- 

have  been  added  to  render  the  forms  ary  18^,    and  the  value  of  the  same 

complete.  stock  on  the  99th  day  of  March  18^, 

8.  The  jurat  was  not  set  out  in  the  re-  when  the  defendant  contracted  to  paj 

ported  case.     For  a  form  of  jurat,  see  for  the  same,  and  refused  to  ratify  his 

supra  J  Form  No.  2237,  and  also  the  contract ;  and  deponent  saith  that  aaid 

title  Affidavits,  vol.  i,  p.  561  et  sea,  defendant  is  not,  to  the  best  of  his 

4.  This  affidavit  was  held  to  be  sum-  knowledge  and  belief,  an  inhabitant  of 

cient  to  support  awarrant  of  arrest  under  this  commonwealth;   and  that  he  is 

the  Act  of  July  i3, 1842,  P.  L.  Pa.  339.  about  to  quit  the  same,  without  leav- 

The    folfowing  form  was    held    in  ing  sufficient  real  or  personal  estate 

Kevins  v,  Merrie,  2  Whart.  (Pa.)  499,  therein  to  satisfy  deponent's  claim, 

to  t>e  sufficient  to  authorize  the  issuing  James  Nex*ins. 

of  the  capias  under  the  Act  of  June  ^^(yurat.y* 

13,  1836,  P.  L.  Pa.  568 :  For  a  defective  form  of  the  affidavit 

•*  yames  JVevins,    )  o-^-.^—  r^/^«,^  under  this  Act  of  June  13,  1836,  see 

P^r.J^r^.yr.\yTT:r^^^\  McCa^f  -  ^->«Hckso„.  a    Mi... 
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Christian  Kohlhaas  being  duly  sworn  according  to  law  deposes 
and  says  that,  on  or  about  December  S,  j89S,  Adolph  Veit  and  his 
wife  Theressa  Veit^  being  the  owners  of  a  bottling  business  con- 
ducted by  them  at  No.  648  Indiana  avenue^  in  the  city  of  Phila- 
dtlphia^  and  of  certain  bottling  machinery,  tools,  fixtures,  horse, 
wagon  and  harness,  of  the  value  of  $1^700,  and  being  the  owners 
of  a  retail  milk  business,  conducted  by  them  at  the  same  place,  of 
the  value  of  $i^J,  fraudulently  disposed  of  said  milk  business  and 
of  the  said  bottling  business,  together  with  said  machinery,  tools, 
fixtures,  wagon  and  harness,  to  one  Mahlon  Dettera^  for  the 
nominal  price  of  %600^  with  the  intent  to  cheat  and  defraud  their 
creditors,  amongst  whom  is  the  deponent. 

That  the  said  businesses  and  goods  were  disposed  of  as  aforesaid 
for  the  purpose  of  fraudulently  concealing  the  same  from  being 
seized  and  taken  in  execution  by  the  creditors  of  the  said  Adolph 
Vtit^sA  Theressa  Veit. 

That  the  said  business  and  aforesaid  goods  were'  disposed  of  as 
aforesaid,  pending  the  suit  which  was  lately  brought  in  the  Court 
of  Common  Pleas  No,  ^,  of  Philadelphia  County,  as  of  March 
Term,  i8P^,  No.  889^  by  deponent  against  the  said  Adolph  Veit 
and  Theressa  Veit^  to  recover  a  balance  of  %700^  due  by  them  to 
deponent  for  part  of  the  total  purchase  money  of  %1^700y  agreed  to 
be  paid  by  them  in  purchase  of  said  bottling  business,  machinery, 
tools,  fixtures,  horse,  wagon  and  harness,  aforesaid,  which  had 
been  sold  to  them  by  deponent  on  or  about  April  24^  iS98, 

[  Christian  Kohlhaas,  1 1 

(6)  Affidavit  by  One  of  Several  Plaintiffs, 

Form  No.  2256. 

(Precedent  in  Wilmerding  v.  Cohen,  8  Abb.  Pr.  N.  S.  (N.  Y.  Supreihe  Ct.)  143.)  8 

\Supreme  Court,  City  and  County  of  New  Tork. 
Henry  A.  Wilmerding  9Ji6.  Robert  J,  Hoguet,  plaintiffs, 

against 
Solomon  A.  Cohen  and  Abraham  Cohen^  defendants. 

I.  The  words  enclosed  in  [      ]  will  of  the  property,  and  consequently  the 

not  be  found  in  the  reported  case,  but  affidavits  so  long  as  unexplained  were 

have  been  added  to  render  the  form  sufficient  to  warrant  the  issuance  of  an 

complete.  order  of  arrest. 

>•  The  jurat  is  not  set  out  in  the  The  affidavit  in  the  text   was  sup- 

reported  case.   For  a  form  of  jurat,  see  ported,  as  were  the  papers  in  each 

'«/''«,  Form  No.  3337,  and  also  the  case  upon  which  the  respective  orders 

"tie  Afpidavits,  vol.  i,  p.  560  et  sea.  of  arrest  were  obtained,  by  an  affidavit 

>•  It  was  held  in  this  case  that  while  in  the  following  form : 

«J  affidaviu  would  scarcely  justify  the  "  (  Title  of  Cause,  etc. ) 

defendant's  arrest  on  the  ground  of  ''O//0  Jo^^f,  being  duly  sworn,  saith 

^  representations,  inasmuch  as  it  he  is  one  of  the  creditors  of  the  de- 

<ud  not  appear  that  these  were  the  fendanu,  and  one  of  the  committee  of 

cauiei  of  the  sale,  yet  the  statements  four  who  investigated  the  affairs  of  said 

were  such  as  to  furnish  ground  for  the  defendants  mentioned  in  the  preceding 

inference  of  a  fraudulent  disposition  affidavit. 
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City  and  County  of  New  Tork^  ss.]i 

Robert  y.  Hoguet^  being  duly  sworn,  saith  he  is  one  of  the  plain- 
tiffs in  this  action. 

That  plaintiffs  are  copartners,  engaged  in  business  in  the  city  of 
New  York  as  auctioneers. 

That  defendants  are  copartners,  and  have  been  for  some  time 
past  engaged  as  jobbers  in  the  city  of  New  York. 

That  the  plaintiffs  have  a  cause  of  action  against  defendants  aris- 
ing on  contract,  and  said  defendants  are  now  justly  indebted  to  the 
plaintiffs  in  the  sum  of  seven  thousand  and  thirteen  dollars  and 
thirty 'two  cents,  over  and  above  payments  and  just  deductions. 

That  tlie  grounds  of  said  cause  of  action  are  as  follows,  to  wit : 
During  the  months  of  August^  September  and  October^  iS69^  at  the 
city  of  New  Torky  the  plaintiffs  sold  and  delivered  to  the  defend- 
ants, and  at  their  request,  merchandise  of  the  reasonable  and 
agreed  value  of  seven  thousand  and  thirteen  dollars  and  thirty-two 
cents  in  the  aggregate,  no  part  of  which  has  been  paid,  but  the 
whole  amount  thereof  is  now  due  and  payable  to  the  plaintiffs  from 
the  defendants. 

Deponent  further  states  and  alleges  that  said  indebtedness  was 
fraudulently  contracted. 

That  at  the  time  of  the  several  purchases  of  the  goods  constituting 
said  debt,  that  said  defendants  never  intended  to  pay  for  the 
same,  but  bought  the  same  with  the  intent  to  cheat  and  defraud  the 
plaintiffs  out  of  nearly  their  entire  value,  and  also  of  their  other 
creditors,  of  whom  they  should  make  purchases  about  the  same 
time. 

That  deponent  makes  said  statement  and  allegations  on  the  follow- 
ing grounds,  and  for  the  following  reasons,  to  wit :  During  the 
months  of  August ^  iS69,  and  September^  i8^5,  and  about  the  time 
of  the  purchases,  aforesaid,  from  plaintiffs,  S.  A,  Cohen^  one  of  the 
defendants  herein  stated,  and  represented  to  deponent,  and  to 
other  creditors  of  his  —  defendant's — firm  that  they  were  perfectly 
solvent  and  able  to  pay  their  debts  in  full,  and  by  that  means  they 
established  a  credit  for  themselves  by  inducing  parties  to  believe 
that  they  were  then  solvent. 

Believing  such  statements  and  representations  to  be  true,  the 
plaintiffs  sold  and  delivered  to  the  defendants  the  aforesaid  amount 
of  goods,  and  gave  them  a  credit  therefor. 

Deponent  further  saith  that  within  a  few  days  last  past  said 
defendants  have  suspended  payment,  and  are  now  endeavoring  to 

"That  the  reference  in  said  affidavit  "That  said  defendants  pretend    to 

to  the  report  and  investigation  of  said  have   lost   their  cash-book.    That   in 

committee  in  the  affairs  of  said  de-  the  opinion  of   deponent  there  is  a 

fendants  are  true  to  the  best  of  depo-  much  larger  deficiency  in  their  assets, 

nent^s  belief.  {Signature.) 

**That,  in  the  opinion  of  deponent  *'(yurat,)'* 

and   said   committee,   there   is  a  de-  1.  The  words  enclosed  in  [    ]  will 

iiciency  of  over  twenty  thousand  dol-  not  be  found  in  the  reported  case,  but 

lars  unaccounted  in  the  assets  of  said  have  been  added  to  render  the  form 

defendants.  complete. 
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procure  a  settlement  and  compromise  with  their  creditors,  include 
ing  the  plaintiffs. 

Said  defendants  now  offer  twenty  Qjtnt^  on  a  dollar  to  compromise 
their  indebtedness.  They  state  their  indebtedness  exceeds  the  sum 
of  sixty-five  thousand  dollars,  and  that  their  assets  will  not  pay  said 
twenty  cents  on  a  dollar  of  the  same,  but  if  accepted  by  their  creditors, 
they  expect,  by  the  *aid  of  friends,  they  will  be  able  to  pay  the  same. 

All  this  amount  of  indebtedness  has  been  incurred,  and  goods 
constituting  the  same  purchased,  since  yuly  i,  i8(?P,  most  of  it 
since  August  7,  i8^9,  thus  showing  a  deficiency  of  ov^x  forty  thoU" 
sand  dollars  since  their  aforesaid  statement  and  representations  in 
August  and  September  last,  and  for  this  deficiency  they  cannot,  or 
wiU  not,  account,  or  give  any  reasonable  explanation. 

That  it  is  impossible  in  their  business  that  they  could,  during  said 
time,  have  lost  or  sunk  said  amount. 

Deponent  further  saith  that  the  creditors  of  said  defendants,  with  a 
view  to  arrive  at  some  explanation  of  said  defendants'  affairs,  ap- 
pointed a  committee  of  four  to  examine  into  their  affairs  and  their 
statements. 

The  said  committee  have  fully  examined  the  affairs  of  said  de- 
fendants, and  their  books,  so  far  as  they  could  get  possession  of 
same  or  have  access  to  them,  and  have  made  their  report.  That  the 
most  important  book  for  the  proper  examination  of  said  defendants' 
affairs  by  said  committee,  to  wit,  their  cash-book,  cannot  be  had. 

Said  defendants  pretending  to  said  committee  that  they  have  lost 
the  same. 

From  said  report,  which  deponent  believes  to  be  correct  and  true, 
it  appears  that  said  defendants'  purchases  from  yanuary  i,  i86P, 
to  yunt  SO^  iS69,  were  about  twenty -eight  thousand  dollars. 

Their  sales  during  said  time  about  thirty-one  thousand  dollars. 

That  their  purchases  from  yuly  /,  i8§P,  to  November  SO^  iS^P, 
were  about  seventy-two  thousand  dollars,  and  their  sales  about  sixty- 
nine  thousand  dollars. 

That  their  cash  sales  from  yanuary  /,  iS^P,  to  yuly  i,  i855, 
were  about  seven  thousand  dollars. 

That  their  cash  sales  from  yuly  7,  iS^P,  to  December  8^  i869, 
were  over  thirty-seven  thousand  dollars. 

That  during  the  last  Jive  months^  and  since  said  statement  and 
representations,  the  said  defendants  have  increased  their  purchases 
and  sales  by  over  one  hundred  per  cent,  of  the  preceding  six  months; 
and  the  amount  of  their  cash  sales  during  the  last  Jive  months  are 
over  five  hundred  and  fifty  per  cent,  of  the  preceding  six  months^ 
and  yet  a  deficiency  appears  in  their  assets  amounting,  as  deponent 
helieves,  to  o\ev  forty  thousand  dollars. 

That  the  greater  part  of  the  sales  of  defendants  since  August  last 
have  been  for  cash.  That  all  bills  receivable  received  by  them  have 
been  converted  into  cash,  and  the  accounts  and  claims  due  them 
have  been  collected  in  previous  to  their  suspension. 

That  the  amount  of  cash  collected  and  received,  so  far  as  can  be 
ascertained  from  defendants'  books,  without  said  cash-book  —  lost 
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as  is  pretended  —  is  over  eighty-seven  thousand  dollars,  for  which 
they  only  account  ior  ffty-eight  thousand  dollars. 

The  deponent  believes  the  cash  receipts  to  have  been  much  larger 
than  said  committee  report;  that  there  is,  in  their  opinion,  a  de- 
ficiency of  from  twenty  thousand  dollars  to  twenty -Jive  thousand 
dollars,  for  which  defendants  cannot  account. 

For  the  reasons  aforesaid,  deponent  alleges  and  charges  that  said 
defendants,  with  the  intent  to  cheat  and  defraud  the  plaintiffs  and 
other  creditors,  made  said  false  and  fraudulent  statements,  and  in- 
curred said  indebtedness  to  deponent's  firm  and  other  creditors, 
with  a  view  to  cheat  and  defraud  them,  and  that  they  have  secreted 
and  concealed  a  large  portion  of  their  assets. 

And  he  prays  an  order  of  arrest  against  said  defendants. 

That  deponent  has  reason  to  believe,  and  fears  that  said  defend- 
ants are  about  to  leave  this  State ;  and  further,  deponent  saith  not. 

[Robert  J,  Hoguet.V^ 
l{7urat)\% 

f.  For  Fraud  in  Contracting  the  Debt,  s 

(1)  Affidavit  by  Plaintiff. 

Form  No.  3257.4 

(Precedent  in  Parker  v.  Follensbee,  45  III.  474. )< 
State  of  Illinois, 
Cook  County. 

Milton  Parker  maketh  oath,  that  he  is  about  to  institute  a  suit  in 
the  Circuit  Court  of  Cook  county,  against  Samuel  M.  Standish,  in 
an  action  of  assumpsit,  upon  a  written  contract  of  said  Standish,  of 
the  date  of  July  16,  1S64,  wherein  and  whereby  the  said  Standish 
agreed,  among  other  things,  to  build,  erect  and  finish  a  two  story 
building  on  the  third  lot  east  of  Desplaines  street,  north  side  of 
W.  Lake  street,  in  the  city  of  Chicago,  which  is  as  follows : 

The  building  to  be  65  by  25  feet,  a  stone  foundation  of  i^  and 
4  feet,  and  a  i  foot  brick  wall  5  feet  in  height  —  all  to  be  of  the 
best  material  —  a  frame  work  to  be  put  thereon,  the  first  story  11 
feet  between   joists ;  the  second  story  9  feet,   a  composition  roof, 

1.  The  words  enclosed  in  [  ]  will  5.  This  affidavit  was  set  out  in  full 
not  be  found  in  the  reported  case,  but  in  defendant's  plea  to  an  action  of 
have  been  added  to  render  the  form  debt  on  a  bail  bond,  the  defendant 
complete.  claiming  that   it  was   insufficient    to 

2.  The  jurat  is  not  given  in  the  re-  hold  to  bail.  The  plaintiff  demurred 
ported  case.  For  the  form  of  a  jurat  to  this  plea,  and  his  demurrer  was  over- 
see supra.  Form  No.  2237,  and  also  the  ruled.  In  the  appellate  court,  how- 
title  Affidavits,  vol.  i,  p.  560  et  seq,  ever,  it  was  held  that  although  not  at 

8.  For  a  list  of  states  in  which  fraud  all  artificially  drawn,  the  affidavit  con- 
in  contracting  debts  is  a  ground  for  tained  a  sufficient  statement  of  facts  to 
arrest,  see  sufra,  note  i,  p.  120.  raise  a  strong  presumption  of  fraud, 

4.  For  the  Illinois  statute  governing  and  was  consequently  sufficient  under 

arrest  in  civil  cases  on  the  ground  of  the  statute  to  hold  to  bail.     See  also 

fraud  in  contracting  the  debt,   see  i  Mc  Kind  ley  v.  Rising,  28  111.  338,  and 

Starr  &  Curt.  Anno.  Stat.  (1896),  p.  infra.  Form  No.  2262. 

504»  §  I- 
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brackets,  cornice  stone  front,  with  cornice  of  neat  and  tasty  kind ; 
the  windows  in  front,  of  second  story,  to  have  cornice  caps.  The 
second  story  to  be  partitioned  off  as  desired.  The  basement  story 
to  be  finished  off  into  two  rooms  in  front,  with  stairs  in  front  and 
rear,  and  gas  and  water  put  into  same,  and  trap  door  in  sidewalk, 
all  to  be  of  the  best  material,  and  done  in  good  workmanlike  man- 
ner, and  completed  by  the  16th  day  of  September^  i8^4,  in  con- 
sideration for  which,  he,  the  said  Parker^  agreed  to  pay  for  the 
same  %?fiOO  to  said  Standish^  as  fast  as  the  work  progressed,  hold- 
ing back  15  per  cent,  until  the  building  was  completed ;  and  the 
said  Parker  was  to  have  the  privilege  to  select  two  persons  to  in- 
spect the  building,  and  the  said  Standish  one  if  he  chose ;  and  the 
said  Standish  agreed  to  forfeit  %5  per  day  for  every  day  after  the 
said  15th  day  of  September ,  that  the  building  should  remain  unfin- 
ished, should  there  be  no  providential  interposition. 

For  breaches  of  which  contract,  and  money  overpaid  thereon  by 
said  Parker^  to  said  Standish^  and  to  his  order,  the  said  suit  is  to 
be  brought. 

And  the  said  Milton  Parker  maketh  bath  further,  that  the  sum 
which  he  is  justly  entitled  to  recover  in  the  said  suit,  by  way  of 
damages,  and  which  is  now  due  him,  amounts  to,  at  the  least,  the 
sum  of  fS,000,  as  he  verily  believes,  and  has  ascertained,  and  the 
same  will  be  in  danger  of  being  lost,  and  that  the  benefit  of  what- 
ever judgment  he  may  obtain  in  said  suit  will  be  in  danger,  unless 
the  defendant  be  held  to  bail  in  said  action. 

And  the  said  Milton  Parker  further  maketh  oath  that  by  the 
terms  of  said  contract  he  was  only  to  pay  the  said  Standish  for  the 
work  contracted  by  him  to  be  done,  as  the  same  was  done  or  pro- 
gressed, and  reserving  16  per  cent,  thereof  to  insure  the  proper  exe- 
cution of  the  same ;  that  shortly  after  the  making  of  said  contract, 
the  said  Standish  came  to  him,  in  pursuance,  as  he  believes  and 
avers,  of  a  fraudulent  purpose,  to  cheat  and  defraud  affiant,  con- 
ceived by  said  Standish^  and  entertained  at  and  before  the  time  of 
making  said  contract,  and,  under  various  pretenses  and  urgent 
appeals,  among  others  that  material  for  building  was  rising  in  value, 
fraudulently  induced  affiant  to  advance  him  large  sums  of  money  on 
said  contract,  for  the  purpose  of  purchasing  his  materials  to  fulfil 
his  said  contract,  promising  affiant  at  the  time,  that  such  advances 
of  money  should  be  faithfully  applied  to  the  purchase  of  such 
°|aterials,  and  that  affiant  did  in  pursuance  of  such  requests,  and  to 
aid  said  Standish^  advance  and  pay  to  him  sums  to  the  amount  of 
%iylOO,  and  that  although  the  said  Standish  was  to  complete  the 
said  work  and  building  by  the  15th  day  of  September ^  i8^4»  he 
utterly  failed  to  do  so,  and  failed  and  refused  to  appropriate  the 
money  so  advanced  to  him  to  the  purposes  agreed  upon  and  in- 
tended as  aforesaid;  but,  on  the  contrary  thereof,  fraudulently 
abandoned  and  utterly  neglected  said  work,  and  appropriated  said 
money  so  advanced  to  his  own  use ;  that,  after  due  notice  and 
demand  upon  the  said  Standish^  to  continue  and  complete  said 
work,  and  his  refusal  and  neglect  to  do  so,  affiant  was,  to  wit,  on 
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the -1  of  October^  i8^-^,  compelled,  at  great  expense  and  loss,  to 

employ  others  to  complete  the  same,  and  that,  at  the  time  said 
Standish  abandoned  said  work,  and  when  affiant  employed  others 
to  finish  it,  the  work,  labor  and  materials  furnished  and  put  upon 
the  same  by  said  Standish^  including  what  had  been  paid  upon  the 
stone  foundation,  amounted  to  only  $1,900^  whereas  he  had  already 
received  $4^100  from  affiant,  for  the  purpose  of  erecting  said  build- 
ing, and  to  enable  him  to  fulfil  his  said  contract. 

AI.  Parker. 
Subscribed  and  sworn  to  before  me   this  ISth  day  of  December^ 
A.D.  i8^4.  Wm.  L.  Church. 

(2)  Affidavit  by  Plaintiff's  Agent. 

Form  No.  2258.2 

(Precedent  in  Ex  f,  Davis,  17  Neb.  437.)® 

U  Caption)]^ 

y antes  M.  Anthony  being  first  duly  sworn,  says  that  he  is  the 
duly  authorized  agent  of  the  above  named  plaintiff,  Amos  IVhiiefy, 
president  of  the  Champion  Machine  Co.^  that  said  plaintiff  has  com- 
menced an  action  in  said  court  against  the  above  named  defendant, 
£d.  P,  Davis ^  to  recover  from  him  the  sum  of  four  hundred  and 
twenty-nine  dollars  and  twenty-two  cents  (%Ji29,22)^  upon  four 
several  promissory  notes ;  that  said  claim  is  just,  and  there  is  now 
due  thereon  the  sum  of  $4^9,22.  Affiant  further  says  that  the 
defendant  fraudulentlv  contracted  the  debt  for  which  said  suit  is 
now  brought,  in  the  following  manner :  That  is  to  say :  On  the 
23d  of  January^  iS84,  and  for  some  time  prior  thereto,  and  for 
several  months  after,  said  defendant  was  engaged  in  the  business  of 
selling  agricultural  implements  at  the  city  of  Falls  City^  in  said 
county  and  state,  and  the  said  Champion  Machine  Co,  was  engaged 
in  the  manufacture  of  agricultural  implements.  That  said  defendant 
in  order  to  get  possession  of  a  large  amount  of  such  machinery  from 
said  plaintiff  company  upon  credit,  and  to  defraud  said  company 
out  of  the  value  of  the  same,  on  the  2Sd  day  of  January^  \^4^  at 
said  Palls  City^  in  said  county,  stated  and  represented  to  the  agent 
of  said  plaintiff,  in  writing  —  and  then  and  there  signed  said  state- 
ment—  that  he,  said  defendant,  possessed  and  was  the  owner  of 
personal  property  of  the  actual  value  of  $7,250,  as  follows :  One 

1.  This  blank,  which  should  contain  arrested  and  applied  for  his  discharge 
the  day  of  the  month,  appears  in  the  on  habeas  corpus  on  the  ground  that 
affidavit  as  set  out  in  the  reported  case,  the  affidavit  was  insufficient  to  warrant 

2.  This  form  fulfils  the  requirements  his  arrest ;  but  the  court  held  that  the 
of  Cons.  Stat.  Neb.  (1893),  §  5386,  subs,  affidavit  tended  to  show  that  he  fraud- 
5.  The  amount  in  controversy,  how-  ulently  contracted  the  debt  tp  recover 
ever,  is  too  large  to  bring  the  case  which  the  action  was  brought,  and 
within  the  jurisdiction  of  a  justice  of  therefore  denied  the  writ. 

the  peace,  his  jurisdiction  being  lim-  4.  The  caption  to  this  affidavit  Is  not 

ited  by  the  Constitution  to  cases  in-  set  out  in  the  reported  case.     For  the 

volving  two  hundred  dollars  or  less.  form  of  caption  in  Nebraska,  se4  title 

3.  In  this  case  the  defendant  was  Affidavits,  vol.  i,  p.  583. 
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frame  warehouse,  of  the  value  of  $600;  a  stock  of  implements  in 
mdFai/s  CiiVy  worth  $3,000;  twenty-six  Turnbull  wagons,  worth 
%IM0;  good  and  collectible  notes  due  said  defendant  from  individ- 
uals, amounting   to   $1^500;  good   and   collectible    accounts   due 
from  individuals  amounting  to  $350;  and   cash   on    hand  and  in 
bank,  subject   to     the   check   of  said  defendant,  $250;   and  that 
the  defendant  on  that  date  owed  only  the  sum  of  $1,487.     A  copy 
of  said  statement  is  hereto  attached  and  made  a  part  hereof  and 
marked  **A."    And  relying  upon  said  statement  and  representations 
80  at  that  time  made,  said  Champion  Machine  Company  sold  and 
delivered  to  said  defendant  its  machinery  and  implements  to  the 
amount  and  value  of  $1,775,50,  and  took  the  individual  promissory 
notes  of  said  defendant  for  the  whole  of  said  sum,  payable  to  its 
president,  said  Amos  Whitely,  and  the  notes  sued  on  in  said  action 
are  a  part  of  said  transaction,  and  the  only  notes  yet  due  under  said 
contract,  except  the  Rrst  installment  of  said  amount,  which  came 
due  in  October,  iS84^  and  was  paid  by  said  defendant,  and  amounted 
to  about  $4^0,     The  remainder  of  said  notes  given  at  that  time  are 
not  yet  due  except  the  ones  sued  on  herein,  and  no  part  of  said 
sum  of  $1,775.50  has  been  paid  except  as  above  mentioned.     That 
the  second  installment  of  said  notes  became  due  on  the  Jirst  and 
fourth  days  of  February,  i885.     Affiant  further  states  that  said 
statement  was  false  in  this,  that  said  warehouse  was  not  of  the 
value  of  $600,  and  said  stock  of  implements  and  wagons  were  not 
worth  the  sum  of  $4,550,  and  said  statement  of  the  indebtedness  at 
that  time  exceeded  the  sum  of  $1,487,  and  the  said  defendant  did 
not  have  in  bank  the  sum  of  $250  as  stated;  all  of  which  was  to  said 
defendant  at  the  time  well  known,  and  so  by  him  wrongfully  and 
/raudulently  made  for  the  purpose  of  misleading,  deceiving,   and 
cheating  said  company,  and  procuring  their  property  without  pay- 
ing for  the  same.     That  a  few  weeks  before  the  second  installment 
of  the  notes  given  for  said  property  became  due,  said  defendant 
falsely  and  fraudulently  pretended  that  he  had  failed  in  business 
and  was  unable  to  pay  his  creditors,  and  confessed  judgment  in 
favor  of  some  of  his  creditors  to  the  amount  of  about  $1,400,  and 
gave  up  to  them  a  small  amount  of  personal  property  to  be  sold  on 
execution,  and  falsely  and  fraudulently  pretended  that  he  had  given 
up  all  of  his  property.     That  the  property  so  by  him  surrendered  to 
some  of  his  other  creditors  aforesaid  has  been  sold  on  execution  and 
realized  only  about  the  sum  of  $776,  no  part  of  which  has  been  paid 
to  or  applied  on  the  notes  sued  on  herein  or  any  of  the  notes  given 
in  said  transaction. 

Afiiant  further  avers  that  said  defendant  has  property  or  rights 
in  action  which  he  fraudulently  conceals,  and  alleges  the  following 
facts  in  support  of  this  charge,  to-wit :  Affiant  avers  that  on  the 
2Sd  d&y  of  January,  i8^^,  said  defendant,  for  the  purpose  of  ob- 
taining a  large  amount  of  goods  from  the  said  Champion  Machine 
Company  as  above  alleged,  made  the  statements  and  representatijns 
above  mentioned,  and  contained  in  the  paper  hereto  attached  and 
made  part  thereof,  marked  '  *  A. "    That  it  appeared  from  said  showing 
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that  at  that  time  said  defendant  was  the  owner  of  personal  prop- 
erty then  in  his  possession  in  said  county  of  the  amount  and  value 
of  %lji00y  and  that  his  total  indebtedness  at  that  time  was  only  of 
the  sum  total  of  $1,4^7.  That  solely  upon  the  faith  and  credit  of 
that  statement,  representation,  and  showing,  the  said  Champion 
Machine  Company  sold  to  him  on  credit,  and  delivered  to  him  about 
March  20^  iS84',  goods,  wares,  and  merchandise  upon  credit  as  afore- 
said, to  the  amount  and  value  of  $1^775.60^  making  his  assets  ac- 
cording to  his  said  statement  $9,026.  That  said  defendant  received 
and  sold  the  whole  of  said  goods,  wares,  and  merchandise  so  re- 
ceived on  said  statement  during  the  summer  of  iS84  for  more  than 
$2,000.  and  has  only  paid  the  first  installment  of  said  notes  which 
came  due  in  October,  iSS4i  and  amounted  to  only  about  $4^0,  That 
the  second  installment  of  said  notes  came  due  about  February  1st, 
iS85;  and  about  January  1st,  i885,  said  defendant  pretended  to 
fail  in  business  and  be  unable  to  pay  his  debts,  and  about  January 
20,  iS85,  confessed  judgment  for  sundry  other  creditors,  amounting 
to  about  $1,400,  and  claimed  and  pretended  to  turn  out  to  his  said 
creditors  to  be  sold  on  execution  on  said  judgments  all  of  his  prop- 
erty ;  and  that  the  whole  of  the  property  so  surrendered  by  him  to 
his  said  judgment  creditors  was  sold  on  execution  and  only  realized 
about  $776.  That  the  homestead  of  said  defendant  was  in  the  name 
of  his  wife,  and  worth  about  $2,000,  and  was  not  scheduled  nor  in- 
cluded in  the  statement  annexed.  That  said  defendant  himself  has 
contracted  to  convey  said  homestead  to  one  William  Hoppe  at  the 
agreed  valuation  of  $1,900,  and  take  in  payment  174  acres  of  land 
in  Nemaha  county,  Kansas,  at  the  agreed  valuation  of  $3,000,  said 
farm  being  incumbered  to  the  amount  of  $1,100,  which  incum- 
brance said  defendant  has  assumed  and  agreed  to  pay.  That  said 
homestead  is  incumbered  to  the  amount  of  about  $300,  which  said 
defendant  has  contracted  to  pay  before  said  trade  shall  be  definitely 
consummated.  That  said  farm  is  unimproved,  except  that  there  is 
2\iOvX  jtfty'five  acres  in  cultivation  on  it.  That  defendant  is  now 
making  his  arrangements  to  remove  with  his  family  to  said  farm 
and  reside  on  it,  and  that  he  is  intending  to  fence  said  land,  build 
a  house  on  it,  and  make  other  improvements  thereon  at  once.  All  of 
which  will  involve  the  expenditure  of  considerable  sums  of  money,  as 
well  as  the  payment  of  the  mortgage  on  said  homestead.  Notwith- 
standing which  fact  said  defendant  has  claimed  and  pretended  to 
affiant  and  others,  and  still  does  claim  and  pretend,  that  he  had 
neither  money  nor  property  with  which  to  pay  or  secure  the  claim 
of  plaintiff  or  any  part  thereof.  Affiant  has  repeatedly  requested 
defendant  to  exhibit  his  books  of  accounts  so  that  affiant  could  see 
what  had  become  of  his  property  and  money,  but  defendant  always 
refused  to  do  so,  or  make  any  showing  whatever  as  to  what  had  be- 
come of  his  money  or  property.  That  just  before  defendant  pre- 
tended to  fail,  and  in  the  month  of  yanuary,  iS85,  he  —  defendant 
—  took  out  of  his  stock  of  implements  the  following  described 
articles,  to-wit:  One  corn  drill,  two  iron  beam  Sterling  plows,  one 
riding  sulky  plow,  one  walking  cultivator,  one  com  sheller,  one 
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com  planter,  one  wheat  drill,  one  harrow^  and  stored  the  same  in  a 
bam  about  a  mile  from  the  city  of  Palls  City^  and  about  two  mile.4 
from  his  residence,  and  neither  surrendered  them  to  his  creditors, 
nor  informed  his  creditors  of  their  existence  or  whereabouts.  And 
afiiant  says  that  it  was  the  intention  of  said  defendant  to  allow  said 
machinery  to  remain  so  stored  and  secreted  until  he  would  have  an 
opportunity  to  remove  the  same  to  his  said  farm  in  Kansas.  Afiiant 
further  says  that  said  defendant  from  the  2Sd  of  yanuary^  i8<$^,  to 
Jantiary  Jf,  i8^5,  was  engaged  in  a  profitable  business,  and  made 
money  therein,  and,  so  far  as  afiiant  can  learn,  met  with  no  losses 
or  reverses  of  any  kind.  Afiiant  therefore  asks  that  an  order  of 
arrest  may  issue  against  said  defendant,  and  that  he  be  held  to  bail 
in  the  sum  of  $858,44,  yames  M,  Anthony. 

Subscribed  in  my  presence  and  affirmed  to  before  me  this  12th 
day  of  March,  i%86.  y,  B,  Coupe, 

County  Judge. 

g.  For  Fraud  in  Coneealmeiit  of  the  Property  for  Whieh  the  Action 

is  Brought.! 

Form  No.  2259. 

(Precedent  in  Dusy  v.  Helm,  59  Cal.  188.) 2 

[In  the  Superior^  Court  of  the  County  of  Fresno^  State  of  Cali- 
fornia, 
William  Helm ^\^mm,  )  Affidavit  for  Order  of  Arrest- 

r-      ,  r^      J  r     J     4.   V   Fraudulent  Concealment  of  Property.!* 
rrank  Dusy,  defendant.  )  r     j  \ 

William  Helm,  being  duly  sworn,  says :  I  am  plaintiff  in  above 

entitled  action.     This  is  an  action  to  recover  possession  of  personal 

property  unjustly  detained  by  defendant  from  plaintiff,  described 

as  follows,  and  of  the  value  of  jive  hundred  dollars.  United  States 

gold  coin.     Description:  One  mare  mule,  about  five  years  old,  of 

a  grayish-roan  color,  and  one  horse  mule,  about  six  years  old,  of  a 

brown  color,  and  one  set  of  double  harness.     That  defendant  in  said 

action  did,  on  or  about  19th  October,  i87^,  fraudulently  conceal  and 

remove  all  said  property,  to  prevent  its  being  found  or  taken  by  the 

sheriff.     That  all  of  said  property  belongs  to  plaintiff.     That  affiant 

bas  fully  and  fairly  stated  the  facts  of  the  case  to   C.  G.  Sayle  and 

Wigginton  d:  Marks,  his  counsel,  and  they  informed  affiant  that 

1.  For  a  list  of  the  states  in  which  the  court  as  a  defense  in  an  action  for 

fraud  in  concealment  of  the  property  false  imprisonment,  and  was  held  by 

for  the  recovery  of  which  the  action  the  court  to  be  sufficient, 

is  brought  is  a  ground  for  arrest,  see  3.  The  proceeding^  were    actually 

infra^  note  i,  p.  120.  had  in  the  old  Circuit  Court,  but  this 

S.  This  affidavit  was  drawn  under  has  now  been  abolished  and  its  juris-' 

the  California  Code  Civ.  Proc,  ^  479,  diction  transferred    to    the   Superior 

subs.  3.    For  other  states  in  which  Court. 

the  defendant  may  be  arrested  on  the  4.  The  words  enclosed  in  [     ]  will 

same  grounds,  see  supra,  note   i,  p.  not  be  found  in  the  reported  case,  but 

i2o.  have  been  added  to  render  the  form 

The  affidavit  in  this  case  came  before  complete. 
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he  has  a  good  cause  of  action  against  defendant  herein,  and  affiant 
verily  believes  he  has  a  good  cause  of  action  in  this  suit  against 
defendant. 

Plaintiff  prays  that  defendant  may  be  arreeted  by  an  order  which 
affiant  asks  may  be  issued,  according  to  the  provisions  of  section 
479  of  the  Code  of  Civil  Procedure  of  California^  and  dealt  with 
according  to  law.  [  William  Helm,'\^ 

[Ora/)]2 

h.  For  Aets  of  Defendant  Who  Oeeapied  a  Fldueiary  Relation  towards 

Plaintiff.  8 

Form  No.  a  a 60. 

(Precedent  in  Martin  v.  Vanderlip,  3  How.  Pr.  (N.  Y.  Supreme  Ct.)  266.)  4 

State  of  New-York^  Rensselaer  county,  ss.  :  yohn  M.  Martin^ 
late  of  New- Orleans^  state  of  Louisiana^  late  being  at  Saratoga 
Springs^  in  said  county,  being  duly  sworn,  doth  depose  and  say, 
that  he  lately,  to  wit,  on  the  15th  day  of  May^  iS48^  intrusted  and 
delivered  to  and  deposited  with  William  A.  Vanderlip,  at  the  city 
of  New-  Orleans  aforesaid,  in  which  both  deponent  and  Vanderlip 
reside,  a  package  of  good  lawful  money  of  the  United  States  of 
America,  containing  twenty  hundred  and  forty-eight  dollars,  in 
bank  bills  of  solvent  banks,  and  a  check  of  one  hundred  dollars,  of 
the  value  in  all  of  the  sum  of  twenty -one  hundred  and  forty-eight 
dollars,  the  property  of  the  said  deponent,  John  Af,  martin,  for 
the  purpose  of  being  delivered  by  said  Vanderlip  to  Messrs.  Payn 
and  Harrison  of  said  city  of  New- Orleans;  and  the  said  Vanderlip 
having  obtained  possession  of  said  package  and  money,  under  the 
pretext  and  for  the  purpose  of  delivering  the  same  to  Messrs.  Payn 
and  Harrison,  falsely  and  fraudulently  converted  the  same  to  his 
own  use,  and  for  the  purpose  of  cheating  the  said  plaintiff,  em- 
bezzled the  same;  that  said  Vanderlip  did  not  and  has  not  delivered 
said  package  and  money,  in  the  manner  and  to  the  persons  above 
stated,  nor  has  he  accounted  to  deponent  for  the  same,  but  has 
embezzled  the  same,  and  as  deponent  believes,  has  appropriated  the 
r.ame  to  his  own  use,  and  continues  up  to  the  present  time  to  with- 
hold and  embezzle  said  money ;  that  after  receiving  said  package 
and  money,  said  Vanderlip  did  not  deliver  the  same,  but  soon  after 
left  New- Orleans  and  came  to  the  north,  to  Saratoga  Springs; 
that  deponent  followed  him  for  the  purpose  of  reclaiming  said  pack- 
age and  money,  and  found  him  at  Saratoga  Springs;  said  Vanderlip 

1.  The  words  enclosed  in  [  ]  will  8.  For  a  list  of  the  states  in  which 
lot  be  found  in  the  reported  case,  but  the  defendant  may  be  arrested  in  ac- 
uave  been  added  to  render  the  form  tions  to  recover  moneys  received  by 
complete.  him  in  a  fiduciary  capacity,  see  supra, 

2.  The  jurat  is  not  set  out  in  the  re-  note  i,  p.  120. 

ported   case.     For  the  form   of  jurat        4.  For  the  New  York  statute    gov- 

3ee  supra.  Form  No.  2237,  and  also  erning  arrest  in  cases  of  this  sort,  see 

•ihe  title  Affidavits,  vol.   i,   p.  560  i  Birds.  Rev.  Stat.  New  York  (1896)^ 

7  seq,  p.  106,  ^  2,  subs.  2. 
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is  a  non-resident  of  this  state,  and  a  resident  of  New- Orleans 
in  the  state  of  Louisiana;  and  deponent  says  that  after  his  arrival 
at  Saratoga  in  pursuit  of  said  Vanderlip^  the  latter  became  cog- 
nizant thereof,  and  made  inquiries  relative  to  how  soon  he  could 
leave  said  village;  and  deponent  believes  unless  said  Vanderlif 
shall  be  held  to  bail  in  an  action  by  deponent  against  him  for  said 
embezzlement,  said  Vanderlip  will  depart  this  state,  and  deponent 
will  be  deprived  of  the  remedy  to  which  he  is  by  law  entitled ;  and 
that  the  said  William  A.  Vanderlip  has  not,  in  the  knowledge  or 
belief  of  this  deponent,  any  real  estate  or  visible  tangible  property 
in  the  state  of  New-  Tork. 

y.  M,  Martin, 
Sworn  before  me  this  26th  of  yune^  i848. 
G*  Robertson^  5^r., 

Justice  and  Com'r  of  Deeds,  Troy^  N.  T. 

Form  No.  a  a  6  x .  i 

State  of  North  Dakota.  )   ^    -.l     tt  -«   •  ^  r^     -i. 
County  of  Burleigh.       \  ^"  ^^  ^"^"'^  C"""^- 

yokn  Doey  plaintiff,      ) 

against  >  Affidavit  to  Hold  to  Bail. 

Richard Roey  defendant.  ) 
State  of  North  Dakota^  ) 
County  of  Burleigh^       \  ^^' 

John  Doe  being  duly  sworn  says : 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  on  the  twentieth  day  of  December ^  i8P5,  said  Richard 
Roeoi  said  county,  being  a  note  broker,  doing  business  at  Bismarck, 
offered  to  deponent  to  find  a  purchaser  for  a  promissory  note  foi 
five  hundred  doWdLT^y  made  by  one  George  A.  Davis ^  of  Bismarck ^ 
payable  to  the  order  of  deponent. 

III.  That  at  the  request  of  ssLid.Richard  Roe,  deponent  delivered 
to  him  the  said  note  in  trust,  to  sell  the  same  for  cash  as  a  broker 
aforesaid,  and  to  return  the  proceeds  thereof  immediately  to  this 
deponent,  and  for  no  other  purpose  whatever. 

IV.  That  deponent  did  not  sell  the  said  note  to  said  Richard  Roe, 
nor  did  he  deliver  it  to  him  in  any  other  manner,  or  for  any  other 
purpose,  than  as  a  broker  aforesaid. 

V.  That  the  said  Richard  Roe  informed  deponent  on  the  same 
day  that  he  had  sold  the  said  note  iox  four  hundred  and  sixty  dollars 
cash,  but  refused  to  state  to  whom  he  had  sold  it. 

VI.  That  the  said  Richard  Roe  has  neglected  and  refused  to  pay 
any  part  of  said  sum  to  this  deponent,  although  requested  to  pay 
the  same,  to  the  damage  of  deponent ^z;^  hundred  dollars. 

\Jurat)^  yohn  Doe, 

1.  This  form  is  drawn  under  Rev.        S.  For  form  of  jurat  see  jK/ra,  Form 
Codes  N.  Dak.  (1895),  h  5304»  »wbs.  a.    No.  3337.    See  also  the  title  Affida- 
vits, vol.  I,  p.  560  et  seq, 
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1.  In  Actions  of  Tort,  i 

(1)  Case  for  Fraud. 

Form  No.  a  a  6a. 
(Precedent  in  McKindlejr  v.  Rising,  aS  111.  538.) S 

State  of  Illinois^  ) 
Cook  County.        \ 

y antes  McKindley^  of  said  county,  being  duly  sworn,  deposes  and 
says,  that  he  was  a  member  of  the  firm  of  McKindley^  Church  d^  Co,^ 
during  the  year  i&57,  and  that  said  Rrm  during  said  year  was  com- 
posed of  this  deponent,  George  Churchy  ^r.,  and  Charles  JV, 
Churchy  and  that  on  the  seventh  day  of  September  in  said  year, 
Henry  T,  Mesler  and  yohn  Boyle^  who  were  doing  business  under  the 
firm  name  of  Mesler  dc  Boyle^  were  indebted  to  said  firm  of  McKind- 
ley^  Church  d:  Co,  for  goods,  before  that  time  sold  and  delivered  to 
said  Mesler  d:  Boyh^  in  the  sum  of  five  hundred  and  eight  dollars 
and  eighteen  cents,  and  that  said  amount  was  past  due  and  payable 
at  that  time,  and  that  said  Henry  T,  Mesler^  with  the  intent  of 
defrauding  said  firm  of  McKindley^  Church  £  Co,^  falsely  and 
fraudulently  pretended  to  this  deponent  that  he  had  a  good  and 
valid  note,  signed  by  his  brother,  Mortimer  M.  Mesler^  who  was 
known  and  reputed  to  be  a  responsible  man,  which  said  note  was 
in  words  and  figures  following,  to  wit : 
''608.18.  Rockford,  Sept.  7,  i857. 

One  day  after  date  I  promise  to  pay  to  the  order  of  Mesler  46 
Bcyle^  Five  Hundred  and  Eight  dollars  and  Eighteen  Cents,  for 
value  received.  M,  M.  Mesler. 

Per.  H.  T.  MeslerV 

And  on  the  back  of  said  note  wa$  an  indorsement,  in  the  follow- 
ing words,  to  wit:  **  Pay  McKindley^  Church  £  C<?.,  or  order. 
Mesler  £  Boyle.^^ 

Which  said  note  the  said  Henry  T,  Mesler  did  falsely  and  fraudu- 
lently represent  to  this  deponent,  to  be  a  good  and  valid  note,  and 
to  be  executed  by  the  said  Mortimer  M.  Mesler^  and  the  said 
Henry  T.  Mesler  did  then  and  there  deliver  the  said  note,  so 
indorsed,  to  this  deponent,  in  payment  of  said  debt,  due  and  owing 
as  aforesaid  by  said  Mesler  d:  Boyle^  to  the  said  firm  of  McKindley^ 
Church  d  Co,y  and  this  deponent  further  says,  that  the  said  McKind- 
ley^  Church  d  Co,  brought  suit  on  said  note,  so  indorsed  as  afore- 
said, against  the  said  Mortimer  M.  Mesler^  in  the  Cook  County 
Court  of  Common  PleaSy  in  the  said  county  of  Cook^  and  State  of 

1.  For  a  list  of  the  states  in  which  the  murred  to  this  plea,  but  his  demurrer 

defendant  may  be  arrested  in  actions  was  overruled.    In  the  appellate  court, 

of  tort,  see  smpra,  note  i,  p.  lao.  however,  this  judgment  was  rerersed, 

8.  In  an  action  of  debt  on  a  special  the  court  holding  that  the  affidavit  was 

bail  bond  this  affidavit  was  set  out  in  sufficient.    See  also  Parker  v,  Follens- 

full  in  one  of  the  pleas,  the  defendant  bee,  45  111.  474,  and  supra^  Form  No. 

claiming  that  it  was  insufficient  to  hold  3357. 
defendant  to  bail.    The  plaintiff  de* 
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Illinois^  and  that  said  Mortimer  M.  Mesler  filed  a  plea  and  affidavit 
in  said  case,  denying  the  signature  of  said  note,  and  denying  that 
he  authorized  said  Henry  T,  Mesler^  or  any  other  person,  to  sign  said 
note  for  him,  and  said  suit  so  commenced  against  Mortimer  M,  Mes- 
ler  was  decided  against  said  McKindley^  Church  iib  Co,  on  account 
thereof,  and  the  said  McKindley^  Church  d:  Co.  were  compelled  to 
pay  costs  and  expenses  incurred  in  consequence  thereof,  to  the 
amount  of  about  ten  dollars.  And  this  deponent  further  says,  that 
the  signature  to  said  note  was  fraudulent,  and  that  the  said  note  was 
fraudulent  and  void,  and  that  the  signature  of  the  said  M.  M, 
it/e^/^r  was  signed  to  said  note  without  his  authority,  and  known  to 
be  so  by  said  Henry  T,  Mesler^  at  the  time  of  the  delivery  thereof 
to  this  deponent,  as  aforesaid. 

And  this  deponent  further  says,  that  by  means  of  the  premises, 
and  the  false  and  fraudulent  representations  aforesaid,  the  said 
Henry  71  Mesler  became  liable  to  the  said  McKindley^  Church  dt 
Co,^  in  the  sum  of  $508. 18 ^  and  said  costs  of  said  suit,  and  interest 
thereon,  since  said  date,  except  the  sum  of  one  hundred  dollars, 
which  has  since  been  paid  by  the  said  Henry  T.  Mesler^  to  said 
McKindley^  Church  £  Co, ,  and  still  is  liable  for  said  amount.  And 
this  deponent  further  says,  the  benefit  of  whatever  judgment  may 
be  obtained  by  said  McKindley^  Church  d:  Co,  against  said  Henry 
T,  Mesler^  will  be  in  danger  of  being  lost,  unless  the  said  Henry  T, 
Mesler  be  held  to  bail,  and  asks  that  a  capias  ad  respondendum 
issue,  in  favor  of  the  said  yames  McKindley^  George  Churchy  5^r., 
and  Charles  W,  Churchy  against  the  said  Henry  T,  Mesler^  for 
said  amount,  in  an  action  of  trespass  on  the  case. 

yames  McKindley. 
Subscribed  and  sworn  to  [before 

methisi?^;!  October,  ib60. 

yohn  Hancock,  Clerk.] ^ 

(2)  Assault. 

Form  No.  2263. 

(Precedent  in  Pease  v.  Pendell,  57  Mich.  315.)  2 

State  of  Michigan,  County  of  Saginaw  —  ss. :  Edward  S,  Pease, 
being  duly  sworn,  deposes  and  says  he  is  a  resident  of  the  city  of 
East  Saginaw,  in  said  county  of  Saginaw,  and  that  on  the  twenty- 
third  doiy  of  February,  A.D.  \9>8S,  at  the  village  of  Roscommon,  in 
the  county  of  Roscommon,  State  of  Michigan,  yohn  Mahoney,  late 
of  the  said  village  of  Roscommon,  with  force  and  arms  accosted  and 
violently  attacked  this  deponent  upon  the  street  in  the  said  village 

1.  The  words  enclosed  in  [  ]  will  not  sufficiently  specific  in  the  recital 
not  be  found  in  the  reported  case,  but  of  the  facts.  The  court  held,  how- 
hive  been  added  to  render  the  form  ever,  that  it  was  sufficient,  inasmuch 
complete.  as  it  stated  facts  sufficient,  if  sworn  to 

%,  It  was  claimed  by  defendants  that  in  a  criminal  trial,  to  make   out    a 

this  affidavit  was  Insufficient  because  prima  facie  case. 
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of  Roscommon^  where  this  deponent  then  was,  and  without  any 
provocation  whatever,  then  and  there  unlawfully  laid  hold  of  this 
deponent,  and  with  great  force  and  violence  knocked  him  down, 
and  with  his  hands  and  feet  dealt  this  deponent  several  violent 
blows  upon  his  head,  face  and  other  parts  of  his  body,  and  gouged 
the  eyes  of  this  deponent,  and  then  and  there  with  force  and  arms 
in  and  upon  him,  this  deponent,  did  make  an  assault,  and  did  beat, 
bruise,  wound,  ill-treat  and  commit  an  assault  and  battery  upon 
this  deponent,  by  reason  whereof  this  deponent  became  and  was 
sick  and  was  disabled  from  attending  to  his  affairs  and  business  for  a 
long  space  of  time,  to  wit,  for  the  space  of  three  weeks  then  next 
ensuing,  and  suffered  great  bodily  pain  and  mental  distress,  and  in 
consequence  of  such  beating,  bruising,  wounding  and  ill-treating 
this  deponent  was  compelled  to  and  did  expend  a  large  sum  of 
money  in  procuring  medicines,  medical  aid,  and  nursing,  and  w^as 
damaged  thereby,  by  loss  of  business  and  expenditures  of  money  in 
restoring  himself  to  health  and  curing  himself  from  the  injuries  so 
inflicted,  and  in  mental  distress  and  bodily  pain,  in  a  large  amount, 
to  wit,  the  sum  of  ten  thousand  dollars. 

Edward  S.  Pease. 
Subscribed  and  sworn  to  before  me  this  third  day  of   Aprils 
A.D.  \Z8S.  John  A.  Steinlein, 

Notary  Public  in  and  for  5fl^/«aw. County,  Mich, 

J.  Statutory  Fopms. 
(1)  In  Kentucky. 

Form  No.  2164. 

(Bullitt's  Ky.  Code  (1895),  P-  696,  No.  155.) 

Lee  Circuit  Court. 

John  Doe^  plaintiff,        ) 

against  >  Affidavit. 

Richard  Roe^  defendant.  ) 

The  plaintiff,  John  Doe^  states  (or,  Jeremiah  Mason  states  that 
he  is  the  attorney,,  or  agent ^  of  the  plaintiffs  John  Doe^  who  is  absent 
from  Lee  County ^  and)  that  the  claim  in  this  action  is  for  merchan- 
dise sold  and  delivered  by  the  plaintiff  to  the  defendant;^  that  said 
claim  is  just,  and  the  afHant  believes  that  the  plaintiff  ought  to  re- 
cover one  hundred  dollars  ;2  and  that  affiant  believes  that  the  de- 
fendant is  about  to  depart  from  this  State,  and,  with  intent  to 
defraud  his  creditors,  has  concealed,  or  moved  from  this  State,  his 
property,  or  so  much  thereof  that  the  process  of  the  court,  after 
judgment,  cannot  be  executed  (or,  that  the  defendant  has  money y 
or  securities  for  money ^  or  evidences  of  deht^  in  the  possession  of 

1.  The  statement  of  the  nature  of  the  2.  If  interest  is  sought  to  be  recov- 

claim  should  be  according  to  the  fact  ered,  these  words  should  be  added  at 

whether  the  action  be  on  contract  or  this  point,  "  with  interest  thereon  from 

for  a  tort.  \}ci^  first  dzj  oi  February ^  i^^G,^" 
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himself^  or  of  others  for  his  use^  and  is  about  to  depart  from  this 
State  without  leaving"  property  therein  sufficient  to  satisfy  the  plain- 
tiff^ s  claim) .  yohn  Doe, 

The  plaintiff,  yohn  Doe^  says  that  the  statements  (or,  that  he  be- 
lieves the  statements')  of  the  foregoing  afRdavit  are  true. 

yohn  Doe.^ 
Signed  and  sworn  to  by  said  yohn  Doe^  this  ISth  day  of  yanuary^ 
1897,  before  me,  Clerk  of  the  Lee  Circuit  Court. 

yohn  Hancock, 

(2)  In  North   Carolina   whbrb   Debt  was   Fraudulently 

Contracted. 

Form  No.  2165. 
(I  N.  Car.  Code  (1883)  353,  No.  17.) 

John  Doe      ) 

against         >  County  of  Mecklenburg, 
Richard  Roe,  ) 

John  Doe^  plaintiff  above  named,  being  duly  sworn,  deposes  and 
says: 

1.  That  the  defendant  Richard  Roe  is  indebted  to  the  plaintiff 
in  the  sum  of  one  hundred  dollars  on  an  inland  bill  of  exchange, 
drawn  on  the  seventh  day  of  September y  i8d^,  by  defendant  on  the 
First  National  Bank  of  Charlotte^  North  Carolina^  payable  at 
sight  to  the  order  of  plamtiff . 

2.  That  on  the  seventh  day  of  September ^  i8P5,  the  defendant 
applied  to  the  plaintiff  to  purchase  a  bill  of  goods  amounting  to  one 
hundred  dollars,  which  the  plaintiff  offered  to  sell  to  the  defendant 
for  cash ;  that  the  defendant,  contriving  to  defraud  the  plaintiff, 
represented  that  he  had  money  on  deposit  at  said  National  Bank 
for  more  than  the  amount  of  the  proposed  purchase,  and  offered  to 
give  plaintiff  a  sight  draft  on  said  bank  ;  that  the  plaintiff,  relying 
upon  the  representations  of  the  said  defendant,  and  solely  induced 
thereby,  sold  and  delivered  a  bill  of  goods  amounting  to  one  hun- 
dred dollars  to  the  defendant,  who  thereupon  drew  the  sight  order 
on  said  bank  above  referred  to ;  that  on  the  eighth  day  of  Septem- 
ber^ i8p^^  the  plaintiff  presented  said  draft  at  said  bank  for  accept- 
ance, when  the  same  was  not  accepted  for  want  of  any  funds  in 
said  bank  to  the  credit  of  the  defendant ;  that  notice  of  non-accept- 
ance was  given  to  the  defendant,  who  has  wholly  refused  to  pay 
the  draft  or  any  part  thereof;  that  the  representations  made  as 
aforesaid  by  the  defendant  were,  and  each  and  every  of  them  was, 
as  deponent  is  informed  and  believes,  untrue ;  and  that  the  defend- 
ant, as  deponent  is  informed  and  believes,  did  not  have,  nor  expect 

1.  If  the  affidavit  is  signed  by  the  at-  county  (or,  is  physically  unable  to  at- 

tomej  or  agent  of  the  plaintiff,  the  tend  before  an  officer) y  and  that  affiant 

cfrtincate  should  be  in  these  words :  is  his  attorney  (or,  agent)  and  believes 

**  Jeremiah  Mason  says  that  the  plain-  that  the  statementsof  the  foreg^oing  affi- 

tin,  John   Doe^   is  absent  from   Lee  davit  are  true.       yeremiah  Mason ?^ 

2  E.  of  F.  P.— II  161  Volume  II. 


2266.  ARRES  T  IJSf  CI  VIL  A  C  TIONS,  2266. 

to  have  any  funds  on  deposit  at  said  bank,  at  the  making  of  the 
representations  above  mentioned,  but  said  defendant  was  then  and 
is  now  wholly  insolvent.  yohn  Doe, 

Sworn  to  and  subscribed  before  me, 
this  29th  day  of  September ,\%96 , 

Abraham  Kent^ 

Justice  of  the  Peace. 

III.  THE  PLAINTIFF'S  UNDERTAKING. 

1.  In  General. 

Form  No.  ai66. 
In  the  Superior  Court 

Of  the  County  of  Marin  ^  State  of  California, 
yohn  Doe^  plaintiff,       ) 

against  >  Undertaking  on  Order  of  Arrest.  ^ 

Richard  Roe^  defendant.  ) 

Whereas,  the  above  named  plaintiff  has  commenced  (or,  is  about 
to  commence)  an  action  in  the  Superior  Court  of  the  County  of 
Marin^  State  of  California^  against  the  above  named  defendant, 
and  is  about  to  apply  for  an  order  for  the  arrest  of  said  defendant 
in  said  action  (or,  Whereas^  the  above  named  plaintiff  has  made,  or 
is  about  to  make^  application  for  an  order  to  arrest  the  above  named 
defendant)  (or.  Whereas,  an  order  to  arrest  the  defendant  in  the 
above  entitled  case  is  about  to  be  issued)  :  Now,  therefore,  we,  the 
undersigned  (or,  we,  yohn  Doe  as  principal,  and  Samuel  Short 
and  William  West  as  sureties),^  residents  of  the  State  of  Califor- 
nia (or,  residents  of  the  township  of  Sausalito  in  the  County  of 
Mann,  and  State  of  California),  do  hereby  undertake  (or  in  con- 
sideration of  the  premises  and  of  the  issuing  of  said  order  of  arrest, 
do  hereby  undertake)  (or,  do  undertake  in  the  sum  of  one  thousand^ 

1.  The  caption  of  plaintiff's  under-  In  the  following  states  the  minimum 
taking  in  a  code  state  is  the  same  as    amount  is  $500. 

the  caption  of  the  complaint  or  peti-  California,— Qod^  Civ.  Proc.  (i886)» 

tlon  in  such  a  state,  except  that  in  place  ^  482. 

of  the  words  "Complaint"  or  **  Peti-  Idaho.— K^v.  Stat.  (1887),  ^  4244. 

tion  "  the  words  **  Undertaking  on  Or-  Montana. — Code  Civ.  Proc.  (1895),. 

der  of  Arrest,"  or  their  equivalent,  are  ^  803. 

used.     For  the  caption  of  the  com-  Nevada, — Gen.  Stat.  (1885),  ^  3098. 

plaint  or    petition   in   any   particular  Utah, — 2Comp.  Laws  (1888),  p.  1567^ 

jurisdiction,    consult    the    title  Com-  ^  2693. 

PLAINTS.  In     New    Torh    the    undertaking 

2.  Whether  or  no  the  plaintiff  is  a  must  be  in  an  amount  equal  at  least  to 
party  to  the  undertaking,  as  well  as  one  tenth  of  the  amount  of  bail  re- 
the  number  of  sureties  necessary,  de-  quired  of  defendant,  and  at  least  in  the 
pendson  the  statutory  requirement  of  amount  of  $250.  i  Birds.  Stat.  (1896), 
the  particular  jurisdiction.  p.  109,  §  12. 

8.  The  amount  of  plaintiff's  under-  In  the  following  states  the  amount 

taking    is    generally,   within    certain  of  the  undertaking  must  be  at  least  $ioa 

limits,  left  to  the  discretion  of  the  North  Carolina, — i  Code  (1^3),  ^ 

coviri.  294. 
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dollars)^  that  if  the  said  defendant  recovers  judgment  the  said 
plaintiff  will  pay  all  costs  that  may  be  awarded  {or,  adjudged)  to 
the  said  defendant,  and  all  damages  which  he  (or,  said  defendant) 
may  sustain  by  reason  of  the  arrest  (or,  by  reason  of  the  arrest  if 
the  same  be  wrongful  or  without  sufficient  cause)  ^  not  exceeding  the 
sum  of  one  thousand^  dollars  (or,  not  exceeding  the  amount  sped- 
fied  in  this  undertaking  ) . 

Dated  the  ^5th  day  of  January,  A.D.  iS97. 

Samuel  Short.       (seal)' 
William  West,     (seal)' 

(Affidavit  of  sureties.)^ 

Form  No.  2267. 

Supreme  Court,  City  and  County  of  New  York, 

John  Doe^  plaintiff,      ) 

against  >  Undertaking  on  Order  to  Arrest. • 

Richard  Roe^  defendant.  ) 

Whereas,  yohn  Doe^  the  plaintiff  above  named,  has  made  appli- 
cation to  one  of  the  judges  of  the  above  named  court  to  arrest  the 
above  named  Richard  Roe,  in  an  action  for  {here  describe  the  action). 

Now,  therefore,  we,  Samuel  Short,  of  No.  If^  W.  23d street  {mer- 
chant) in  the  city  of  New  Tork,  and  William  West,  of  No.  110 
E,  79th  street  {merchant)  in  said  city  of  New  York,  and  Joseph 
Vanderbilt^^  of  No.  105  Park  Row  {merchant)  in  said  city,  do 
hereby,  pursuant  to  the  statute  in. such  case  made  and  provided, 
jointly  and  severally  undertake,  that  if  the  defendant  in  the  action 
do  recover  judgment  therein,  or  if  it  is  finally  decided  that  the 
plaintiff  is  not  entitled  to  the  Order  of  Arrest,  the  plaintiff  in 

North  Dakota,— Ke\.  Code  (1895),         Kentucky.—UxiWitt'^    Code    (1895), 

♦  5307.  ^  154- 

Oregon. — i  Hill's  Anno.  Laws  (1892),        Nebraska. — Cons.    Stat.    (1893),    k 

P-  250,  §  109,  subs.  I.  5388. 

South  Carolina. — Code  Civ.  Proc.  Ohio. — Rev.  Stat.  (1894),  ^  5493. 

(1883),  ^203.  Oklahoma. — Stat.  (1893),  ^  4027. 

Wisconsin  .—-2  Sanb.  &  B.  Anno.  Stat.  Wyoming.— Rev.  Stat.  (1887) ,  ^  2841. 

(1889),  p.  1567,  $  2693.  1.  In  Nevada  the  undertaking  must 

We.^t  Virginia. — (In  Justice  Court)  be  expressed  to  be  paid  "in  gold  coin 

Code  (1887),  p.  435,  ^41.  of    the    United    States."    Gen.    Stat. 

In  the  following  states  the  plaintiff's  (1885),  §  3098. 

undertaking  must  be   in   double  the  2.  See  supra,  note  3,  p.  1621 

amount  sworn  to  in  the  plaintifTs  affi-  3.  The  use  of  the  seal  depends  upon 

davit.  the  fact  of  whether  or  no  private  seals 

Illinois. — I    Starr    &    Curt.  Anno,  have  been  abolished  in  particular  juris- 

Stat  (1896),  p.  506,  ^  3.  dictions. 

West    Virginia.— Code    (1887),   p.  4.  The  forms  connected   with    the 

732,  k  31*  justification   of  the    sureties    on    the 

In  the  following  states  the  undertak-  plaintiff's  undertaking  are  precisely 
ingmust  be  in  a  sum  not  exceeding  like  those  connected  with  the  justin- 
double  the  amount  named  in  the  plain-  cation  of  bail.  For  all  forms  con- 
tiff's  affidavit,  nected  with  this  subject,  consult  the 

Indiana. —  Homer's  Stat.  (1896),  $  title  Bail  and  Recoonizancb. 

858.  5.  See  supra,  note  i,  p.  162. 

Kansas. — Gen.  Stat.  (1889),  ^  4232.  6.  See  jar/m,  note  2,  p.  162. 
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said  action  will  pay  all  costs  which  may  be  awarded  to  the  defend- 
ant^ and  all  damages  which  he  may  sustain  by  reason  of  the  arrest 
in  said  action,  and  not  exceeding  the  sum  oi  five  hundred'^  dollars. 
Dated  February  i,  i8P7.  Samuel  Shorts 

William  West, 
yoseph  Vanderbilt. 
( Affidavit  of  sureties, ) • 

Form  No.  a  a  68. 

Know  all  men  by  these  presents,  that  we,  yohn  Doc  as  principal, 
and  yohn  Den  and  Richard  Fen  as  sureties,^  are  held  and  firmly 
bound  unto  Richard  Roe^  in  the  penal  sum  of  one  thousand'^  dol- 
lars, lawful  money  of  the  United  States,  for  the  payment  of  which 
said  sum,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  by  these  pres- 
ents. 

Sealed  with  our  seals,  and  dated  this  2Jfth  day  of  October^  iS96. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bounden  yohn  Doe  has,  on  the  day  of  the  date  hereof,  prayed 
a  writ  of  capias  ad  respondendum  out  of  the  Circuit  Court  of  Cooh 
County,  against  the  body  of  the  above  named  Richard  Roe,  for  the 
sum  of  five  hundred  dollars,  and  the  same  being  about  to  be  sued 
out  of  said  court,  returnable  on  the  second  of  November,  A.D.  i8d6?, 
to  the  term  of  the  said  court  then  to  be  holden:  Now,  if  the  said 
yohn  Doe  shall  prosecute  said  capias  with  effect  and  without  delay, 
or,  in  case  of  failure  therein,  shall  well  and  truly  pay  and  satisfy  the 
said  Richard  Roe,  all  costs  and  damages  that  may  be  sustained  by 
the  wrongful  suing  out  said  capias,  then  the  above  obligation  to  be 
void  ;  otherwise  to  remain  in  full  force  and  effect. 
Signed,  sealed,  and  delivered  ^ 

in  presence  of  \ 

Thomas  yones. 
Robert  Davis. 


J 


yohn  Doe,  (seal) 
yohn  Den,  ^sbal^ 
Richard  Fen,\%iLAi.) 


2.  Statutory  Forms. 

a.  In  Illinois. 

Form  No.  2269. 

(2  Starr  &  Curt.  Anno.  Stat.  III.  (1896),  p.  2417,  4  37;  Hurd's  Rev.  Stat.  111. 

(i893)»  P-  903»  ^  23) 
State  of  Illinois, 
Greene  County. 
yohn  Doe      ) 

vs.  >  Before  Abraham  Kent,  Justice  of  the  Peace. 

Richard  Roe,  ) 

We  hereby  bind  ourselves  to  pay  all  damages  and  costs,  if  any, 


68. 


1.  See  supra,  note  3,  p.  162. 

2.  See  supra,  note  3,  p.  163. 


8.  See  supra,  note  4,  p.  163. 
4.  See  supra,  note  3,  p.  163. 
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which  may  be  occasioned  by  the  wrongful  issuing  of  a  capias  in 

this  case. 
Dated  this  l^th  day  of  October,  A.D.  i8^. 

John  Doe.         ^sbal) 
Samuel  Short,  (sbal) 

b.  In  Kentueky. 

Form  No.  2270. 
(Bullitt's  Ky.  Code  (1895),  P-  ^^  No.  155^.) 

Lee  Circuit  Court. 
yohn  Doe,  plaintiff,      ) 

against  >  Bond  of  Plaintiff. 

Richard  Roe,  defendant.  ) 

We  agree  that  the  plaintiff,  yohn  Doe,  shall  pay  to  the  defendant, 
Richard  Roe^  the  damages  not  exceeding  six  hundred  dollars,^ 
which  he  may  sustain  by  reason  of  his  arrest,  if  the  order  is  wrong- 
fully obtained. 
Witness  our  hands  this  21st  day  of  yanuary,  i8P7. 

Samuel  Short. 
William  West. 
Attest:  yohn  Hancock,  C,L,C,C. 

e.  In  North  Guolliuu 

Form  No.  2171. 
(I  N.  Car.  Code  (1883),  p.  354,  No.  18.) 

John  Doe      ) 
against         >  County  of  Wake. 
Richard  Roe.  ) 

Whereas,  the  plaintiff  above  named  is  about  to  apply  (or, 
has  applied)  for  an  order  to  arrest  the  defendant  Richard 
Roe: 

Now,  therefore,  we,  Samuel  Short  of  Wake  county,  and  William 
West  of  Wake  county,  undertake  in  the  sum  of  two  hundred  dollars  ^ 
that  if  the  said  defendant  recover  judgment  in  this  action,  the  plain- 
tiff will  pay  all  costs  that  may  be  awarded  to  the  said  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  his  arrest  in 
this  action. 

Samuel  Short. 
William  West. 
Signed  in  my  presence,  this  24th  day  of  October^  i^96. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  This  amount    shall    not    exceed  2.  The  sum  must  be  at  least  one 

double  the  amount  of  the  plaintifTs  hundred   dollars.       i    N.   Car.    Code 

claim  stated  in  the  affidavit.     Bullitt's  (1883),  p.  354. 
K7.  Code  ( 1895),  «  154. 
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d.  In  Oregon. 

Form  No.  127a. 

(x  Hill's  Anno.  Laws  Oregon  (1892),  p.  1048.) 

yustices*  Court  for  the  Precinct  of . 

State  of  Oregon,  County  of  Multnomah, 

yohn  Doe      ) 

V8 .  >  Civil  action  to  recover  money  (or  as  the  case  may  be) . 

Richard  Roe,  ) 

Whereas,  upon  the  application  of  the  above-named  plaintiff, 
yohn  Doe^  an  order  has  been  made  in  the  above-entitled  action  for 
a  writ  of  arrest  against  the  above-named  defendant,  Richard  Roe: 
We,  yohn  Doe^  plaintiff,  and  Samuel  Shorty  surety,  hereby  under- 
take to  pay  said  defendant  all  costs  that  may  be  adjudged  to  him, 
and  all  damages  which  such  defendant  may  sustain  by  reason  of  his 
arrest,  if  the  same  be  wrongful  or  without  sufficient  cause,  not 
exceeding  the  sum  of  two  hundred  dollars. ^ 

Dated  this  2J^h  day  of  October,  i896.  yohn  Doe,  Plaintiff. 

Samuel  Short,  Surety. 

e.  In  Washington. 

Form  No.  2273. 
(3  HilPs  Anno.  Stat.  Wash.  (1891),  p.  591.) 

Whereas,  an  application  has  been  made  by  yohn  Doe,  plaintiff,  to 
Abraham  Kent,  one  of  the  justices  of  the  peace  in  and  for  King 
county,  for  a  warrant  to  arrest  Richard  Roe,  defendant,  founded 
upon  an  affidavit  of  the  said  plaintiff,  setting  forth  that  Richard 
Roe  {here  state  the  cause  for  the  arrest)  :  Now,  therefore,  we,  yohn 
Doe,  plaintiff,  and  Samuel  Short,  acknowledge  ourselves  bound  to 
Richard  Roe  in  the  sum  of  two  hundred  dollars  2  to  pay  all  costs 
that  may  be  awarded  to  the  said  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  of 
two  hundred  dollars. 

Dated  this  2Jfth  day  of  October,  iS96.  yohn  Doe. 

Samuel  Short, 

Vf.  THE  ORDER  TO  HOLD  DEFENDANT  TO  BAIL. 

Form  No.  2274. 

County  of  Augusta,  to  wit :  ^ 

This  day,  yohn  Doe  appeared  before  me,  yames  Mason,  a  judge 
of  the  Circuit  Court,  and  made  oath,  and  showed  to  my  satisfaction 

1.  This  sum  must  equal  the  amount  of  the  court.     2   Hill's    Anno.   Stat, 

for  which   the  plaintiff  claims  judg-  Wash.  (1891),  §  332. 

ment,  and  must  not  be  less  than  one  8.  For  the  formal  parts  of  the  order 

hundred  dollars,     i  Hill's  Anno.  Laws  in  any  jurisdiction  in  which  it  is  neces- 

Oregon  (1892),  §  109.  sarj  before  the  capias  will  issue,  con- 

3.  This  amount  is  in  the  discretion  suit  the  title  Orders. 
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that  in  a  suit  now  pending  in  the  Circuit  Court  for  the  County  of  Au- 
gusta^ between  yohn  Doe^  plaintiff,  and  Richard  Roe^  defendant, 
tile  said  plaintiff  has  just  cause  of  action  against  the  said  defend- 
ant for  the  sum  of  one  thousand  dollars  for  goods  sold  and  delivered 
to  the  defendant  by  said  plaintiff,^  and  that  there  is  probable  cause 
for  believing  that  the  said  defendant  Richard  Roe  is  about  to  quit 
this  state,  unless  he  be  forthwith  apprehended ;  it  is  therefore  hereby 
directed  that  the  said  Richard  Roe  be  held  to  bail  in  the  sum  of  one 
thousand  dollars. 
Given  under  my  hand  the  Si4th  day  of  October^  i896. 

yames  Mason  ^ 
Judge  of  the  Circuit  Court.* 

y.  THE  Capias  or  Order  of  arrest. 

1.  At  Common  Law. 
a.  In  General. 

Form  No.  2275. 

(10  Wentw.  PI.  280.)  8 

George  [the  Thirds  by  the  grace  of  God  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  etc.],*  to  the  sheriff  of 
Lancashire^  greeting :  We  command  you,  that  you  take  yohn  Doe 
late  of  Holcombe  in  your  county,  if  he  shall  be  found  in  your  baili- 
wick, and  him  safely  keep,  so  that  you  may  have  his  body  before 
our  justices  at  Lancaster  on  Wednesday  the  twentieth  day  of  May 
next  ensuing  (or,  on  the  first  day  of  the  next  general  session  of 
assize  there  to  be  holden)^  to  answer  Richard  Roe  of  a  plea  where- 
fore with  force  and  arms  the  close  of  the  said  Richard  Roe  at  Pres- 
ton he  broke,  and  other  wrongs  to  him  did,*  to  the  great  damage  of 
the  said  Richard  Roe  and  against  our  peace,  as  it  is  said ;  and  have 
you  there  this  writ.  Witness,  William  earl  of  Mansfield^  at  Lan- 
caster ^  the  twentieth  day  of  March ^  in  the  twentieth  year  of  our 
reign.  Bowles, 

b.  Alias  Capias. 

(1)  In  General. 

Form  No.  2276. 
(10  Wentw.  PI.  280.)  7 
George  the  Third  [by  the  grace  of  God  of  Great  Britain,  France, 

1-  The  cause  of   action   should   be  been  added  to  render  the  form  coin- 
here  recited  according  to  the  facts  of  plete. 
the  particular  case.  5.  The  words  enclosed  in  (    )  would 

i-  For  the  formal  parts  of  the  order  be  used  in  case  it  was  desired  to  make 

in  any  jurisdiction  in  which  it  is  neces-  the  writ  returnable  at  the  assizes. 

Mry  before  the  capias  will  issue,  con-  6.  The  plea  should  here  be  described 

«*Jlt  the  title  Orders.  according  to  the  facts  of  the  particular 

3-  See  other  precedents  in  Jordan's  case,  1.  e.^  according  as  the  action  is  in 

PI.  Asst.  322 ;  Tillinghast*s  Forms  18.  tort  or  contract. 

4.  The  words  enclosed  in  [     ]  will  7.  See  other  precedents  in  Jordan's 

not  be  found  in  the  precedent,  but  have  PI.  Asst.  322 ;  Tillinghast's  Forms  19. 
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ard  Ireland,  king,  defender  of  the  faith,  etc.]^  to  the  sheriff  of  Lan- 
cashire^ greeting :  We  comniand  you  as  before  we  commanded 
you,  that  you  take  {concluding  as  in  Form  No,  2£75). 

(2)  Into  a  County  Palatine. 

Form  No.  2277. 

(10  Wentw.  PI.  264.) 

George  the  Third  [by  the  grace  of  God  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the 'faith,  etc.]  ^  to  our  chancellor 
of  our  county  palatine  of  Lancaster^  or  to  his  deputy  there,  greet- 
ing :  We  command  you,  as  formerly  we  have  commanded  you, 
that  by  our  writ  under  the  seal  of  our  said  county  palatine,  duly  to 
be  made  out  and  to  be  directed  to  the  sheriff  of  the  same  county, 
you  command  the  same  sheriff  that  he  take  {concluding as  in  Porm 
No.  iB£75). 

e.  Pluries  Capias. 

Form  No.  2278. 

(10  Wentw.  PI.  28o.)2 

George  [the  Thirds  by  the  g^ce  of  God  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  etc.]^  We  command  you, 
as  often  before  we  commanded  you,  that  you  take  {concluding as  in 
Form  No.  2276) . 

2.  Under  Codes  and  Statutes. 

a.  When  Issued  by  a  Clerk  or  Judge. 

(1)  In  General. 

Form  No.  2279.8 

Pulaski  County  Court. 
yohn  Doe,  plaintiff,      ) 

against  >  Order  of  Arrest. 

Richard  Roe,  deiend9Mt,  ) 

The  State  of  Arkansas  to  the  Sheriff*  of  Pulaski  County,  Greeting: 

The  amount  of  plaintiff's  claim,  as  specified  in  his  affidavit  in  the 

above  entitled  action,  being  Jive  hundred  dollars,  you  are  hereby 

1.  See  supra,  note  4,  p.  167.  Kentucky. — Bullitt's  Code  (1895),  ^ 

8.  See  other  precedents  in  Jordan's  155. 

PI.  Asst.  322;  Tillinghast'fi  Forms  19.  0*»V>.— Rev.  Stat.  (1894),  §  5495. 

8.  This  form  is  drawn  under  Sand.  Oklahoma. — Stat.  (1893),  \  4029. 

&  H.  Ark.  Dig.  (1894),^  285.     Substan-  Wyomin ff.^Key.  Stat.  (1887),  §  2843. 

tially  the  same  statute  exists  in  the  4.  If   the  order  were  issued    by  a 

following  states :  justice  of  the  peace,  it  would  be  ad- 

Tndiana, — Homer's    Stat.   (1896),   ^  dressed  to  **  any  constable  of  ^ar/aj>i 

859.  County."      Sand.    &    H.    Ark,    Dig. 

iTanitaj.— Gen.  Stat.  (1889),  §  4234.  (1894),  §  433i- 
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commanded  to  arrest  the  defendant,  Richard  Roe^  and  hold  him  to 
bail  in  the  sum  oifive  hundred'^  dollars  (or,  in  the  sum  aforesaid)  ^ 
and  in  the  sum  of  twenty-three  dollars,  the  probable  costs  ^  of  said 
action,  and  to  make  due  return  of  this  order  on  the  first  day  of  the 
April^  term  of  the  above  named  court,  which  will  be  the  fifth  day 
of  April,  A.D.  i8P7,  together  with  the  bail  bond,*  if  any  be  taken 

,         V    Witness  my  hand  and  the  seal  of  said  court,  this  10th 

(SEAL)  ^^y  ^^  March,  i897. 

yohn  Hancock,  Clerk.* 

Form  No.  aa8o.6 

In  the  Superior  Court 

Of  the  City  and  County  of  San  Francisco^ 

State  of  California, 

Department  No.  S. 

John  Doe,  plaintiff,      ) 

against  >  Order  of  Arrest. 

Richard  Roe,  defendant.  ) 
Tke  People  of  the  State  of  California, 

To  the  Sheriff  of  the  City  and  County  of  San  Francisco: 
The  above-named  plaintiff  having  commenced  an  action  in  the 
Superior  Court  of  the  City  and  County  of  San  Francisco,  State  of 
California,  against  the  above-named  defendant,  and  it  duly  appear- 
ing to  me,  from  affidavit  submitted  on  the  part  of  the  said  plaintiff, 

1.  In  Ohio,  Oklahoma,  and  Wyom-  8.  A  warrant  of  arrest  in  a  civil  ac- 

ing  the  amount   of  bail   required   is  tion  which  does  not  name  the  return 

double  the  amount  mentioned  in  the  day  is  null  and  void     West  z'.  Hughes, 

plaintifTs  affidavit,  and  no  mention  is  i  Har.  &  J.  (Md.)  6. 

made  as  to  the  probable  costs  of  the  ac-  4.  It  is  no  objection  to  an  order  of 

tlon.  arrest,  tliat  it  prescribes  the  form  of 

Ohio. — Rev.  Stat.  (1894),  §5495*  ^^  undertaking  to  be  taken  bv  the 

Oklahoma. — Stat.  (1893),  §  4029.  sheriff,  if  such  form  corresponds  with 

Wyoming. — Rev.     Stat.     (1887),   ^  that   required   by   the  Code.     Bouci- 

1843.'  cault  V.  Boucicault,  21  Hun  (N.   Y.) 

In  Indiana,  Kansas,  and  Kentucky  432. 

the  amount  of  bail  is  fixed  in  the  sum  '  6.  If  issued  by  a  justice  of  the  peace, 

named  in  plaintiff's  affidavit  plus  the  the  order  should  conclude :  **  Given 

probable  costs  of  the  action.  under    my    hand    this    tenth    day    of 

/M//ajitf.— Horner's   Stat.    (1896),    ^  March,  i897.         Abraham  Kent', 

859.  Justice  of  the  Peace.*' 

Kansas. — Gen.  Stat.  (1889),  ^  4234.  6.  This  form   is  drawn   under    the 

Arriv/«ri;y.— Bullitt's  Code  (1895),  k  California  Code  Civ.  Proc.  (1886),  ^ 

155.  483.     Similar  statutes  exist  in  the  fol- 

S.  In    Kansas    and     Kentucky    the  lowing  states : 

amount  of  probable  costs  is  limited  to  Idaho. — Rev.  Stat.  (1887),  §  4245. 

twenty-five  dollars.  Montana. — Code  Civ.  Proc.  (1895), 

Kansas. — Gen.  Stat.  (1889),  %  4234.  ^  805. 

Kentnckyr-^^yxlWvC^  Code  (1895),  ^  Nexiada.—G^n.  Stat.  (1885),  ^  3099- 

155-  North  Carolina.'-i  Code  (1883),  ^ 

/•  Indiana  no  limit  as  to  costs  is  295. 

mentioned  in   the   statute.     Horner's  Utah. — 2    Comp.    Laws    (1888),    ^ 

Stat.  (1896),  «  859.  3365. 
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that  a  sufficient  cause  of  action  exists,  and  that  the  case  is  one  of 
those  mentioned  in  section yb«r  hundred  and  seventy^nine  (^79")  of 
Code  of  Civil  Procedure,  to  wit  (here  describe  one  of  the  causes 
of  action  mentioned  in  said  section)^  and  the  necessary  undertaking 
having  been  given,  I,  the  undersigned,  judge  of  the  said  Superior 
Court,  by  virtue  of  the  authority  in  me  vested  by  law,  do  order  and 
require  you,  the  said  sheriff,  forthwith  to  arrest  the  said  defendant 
if  he  may  be  found  in  your  city  and  county,  and  hold  him  to  bail 
in  said  action  in  the  sum  of  one  thousand  dollars,^  and  that  you 
return  this  order,  with  your  proceedings  thereon,  to  the  clerk  of 
the  said  Superior  Court,  on  the  9th  day  of  November^  i89^.* 

yohn  Sherlock^ 
Judge  of  the  Superior  Court. 
Dated  the  10th  day  of  October,  iS96. 

Form  No.  aa8i. 
(Precedent  in  Drake  v.  Granger,  2a  Fla.  349.) 

(seal)  Commonwealth  of  Massachusetts, 

Hampden. 
To   the   Sheriffs   of    our    several    counties    or    their    Deputies  — 

Greeting : 

We  command  you  to  attach  the  goods  or  estate  of  B,  C  Drake, 
now  cormorant  at  Southwick,  in  said  county  of  Hampden,  to  the 
value  oi  five  hundred  dollars,  and  for  want  thereof  to  take  the  body 
of  the  said  defendant — if  he  may  be  found  in  your  precinct — and  him 
safely  keep,  so  that  you  have  him  before  our  Justices  of  our  Supe- 
rior Court,  next  to  be  holden  at  Springfield,  within  and  for  our 
said  county  of  Hampden  on  the  fourth  Monday  of  October  next ; 
then  and  there  in  our  said  court  to  answer  unto  S,  Z.  Granger,  of 
said  Southwick;  and  the  plaintiff  says  the  defendant  made  a  prom- 
issory note,  a  copy  whereof  is  hereunto  annexed  with  the  indorse- 
ments thereon,  and  the  defendant  owes  plaintiff  the  balance  of  said 
note  and  interest. 

$40.97.  Southwick,  Mass.,  Nov.  1,  i%62. 

For  value  received  I  promise  to S.  L.  Granger,  or  order, 

$40.97-100  dollars  on  demand  with  interest  annually. 

(Signed)  B.  C,  Drake. 

Indorsed. — 'Received    February  4ih,    iS63,   fifteen   dollars  on 
within,'  and  the  plaintiff  says  the  defendant  owes  him  the  sum 
of  two  hundred  and  sixty-seven  and  seventy-five  one^hundredth  dol- 
lars for  money  paid  for  defendant  to  use  of  plaintiff. 
B.  C.  Drake  to  6".  L.  Granger^  Dr.  : 

To  cash  paid  and  interest,  $267.73,  to  the  damage  of  the  said 
plaintiff  (as  he  say)  the  sum  of  fve  hundred  dollars,  which  shall 

1.  In   Nevada  the  statute  requires    the  amount  is  to  be  payable.     Gen. 
that  the  order  shall  contain  a   state-    Stat.  Nev.  (1885),  ^  3099. 
ment  of  the  kind  of  money  in  which        S.  See  supra,  note  3,  p.  169. 
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then  and  there  be  made  to  appear  with  other  due  damages,  and 
have  you  there  this  writ  with  your  doings  therein. 

Witness,  Lincoln  F.  Brigham^  Esq.,  at  Springfield^  ^fi  twenty- 
third  day  of  ^ufyj  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-nine,  Robert  O,  Morris^  Clerk. 

Form  No.  2 a 8a. 

Siditt  of  Michigan,  )  The    Circuit   Court    for  the    County   of 

County  of  Wayne,  )      '  Wayne. 

To  the  Sheriff  of  the  County  of  Wayne^  Greeting  ; 
In  the  name  of  the  people  of  the  state  of  Michigan, 
You  are  commanded  to  take  the  body  of  Richard  Roe,  if  he  may  be 

found  in  your  Bailiwick,  and  him  safely  keep, 

so  that  you  may  have  his  body  before  the 

Circuit  Court  for  said  county  at  the  Court 

(seal)  House,  in  the  city  of  Detroit,  on  the  8th  day 

of  September,  A.D.  i8P^,  that  being  the  first 
day  of  the  next  succeeding  term  of  our  Cir- 
cuit Court,  to  answer  to  the  suit  of  John 
Dh,  plaintiff,  against  the  said  Richard  Roe,  defendant,  in  an  ac- 
tion of  trespass  on  the  case  for  {Jiere  state  the  cause  of  action), 
wherein  said  plaintiff  claims  damages  to  the  amount  of  one  thousand 
dollars,  all  of  which  shall  then  and  there  be  made  to  appear,  and  of 
this  writ  make  due  return. 

Witness,  the  Honorable  George  S.  Hosmer,  presiding  judge  of  the 
Circuit  Court  for  the  county  of  Wayne,  this  Sd  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six, 

Henry  M,  Reynolds,  Clerk. 
Philip  Philips, 
Attorney  for  plaintiff. 

Form  No.  a 383. 

Ntm  Jersey  (or  Bergen  County) ,  ss. 
The  State  of  New  Jersey  to  the  Sheriff  of  the  County  of  Mercer, 
Greeting : 
We  command  you  to  take  Richard  Roe,  if  he  may  be  found  in 
your  county,  and  him  safely  keep,  so  that  you  may  have  his  body 
before  the  Supreme  Court  of  the  state  of  New  Jersey  (or,  our  Cir- 
cuit Court)  to  be  held  at    Trenton  (or  at  New   Barbadoes),  in 
and  for  said  state   (or,   said   County  of  Bergen),  on  the  second 
Tuesday  of   December,   iS96,  to   answer   unto    John    Doe,   in   an 
action  upon  contract  wherein  the  plaintiff  demands  Ivjo  thousand 
jive  hundred  dollars,  as  is  said,  and  have  you  then  there  this  writ. 
Witness,  1  Mercer  Beasley,  Esquire,  Chief  Justice,  at    Trenton 
aforesaid,  the  twenty-fourth  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  ninety -six . 
John  Rodman,  Att'y.  Benjamin  F,  Lee,  Clerk. 

1.  This  is  the  form  used  when  the  If  it  issued  from  the  Circuit  Court  it 
writ  issues  from  the  Supreme  Court,     would  conclude  as  follows : 
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Form  No.  2284.1 

Supreme  Court,  Suffolk  County. 

yohn  Doe,  plaintiff,      ) 

against  >  Order  to  Arrest  and  Hold  to  Bail. 

Richard  Roe,  defendant.  ) 

To  the  Sheriff  of  any  County  of  the  State  of  New  Tork:^ 

It  having  been  made  to  appear  to  me  by  the  affidavit  of  yohn 
Doe,  that  a  sufficient  cause  of  action  exists  against  the  defendant, 
Richard  Roe,  and  that  the  case  is  one  of  those  mentioned  in  sec- 
tion 6^9  of  the  New  Tork  Code  of  Civil  Procedure,  and  that  the 
ground  of  arrest  is  to  recover  a  fine  (or,  a  penalty;  or  state  another 
of  the  causes  enumerated  in  section  549  of  the  Code  of  Civil  Pro- 
cedure, according  to  the  facts). 

You  are  required  forthwith  to  arrest  Richard  Roe,  the  defendant 
in  this  action,  if  he  is  found  within  your  county,  and  to  hold  him  to 
bail  in  the  sum  oifive  thotisand  dollars,^  and  to  return  this  order, 
with  your  proceedings  thereunder,  as  prescribed  by  law. 

Dated  October  j^4,  iSP^. 

Benjamin  P.  Butler,  Daniel  P.  Ingraham, 

Plaintiff's  attorney.  J.  S.  C. 

Form  No.  2285.4 

Wake  County — In  the  Superior  Court. 
yohn  Doe,  plaintiff,      ) 

against  >  Order  of  Arrest. 

Richard  Roe,  defendant.  ) 
State  of  North  Carolina, 

To  the  Sheriff  of  Wake  County — Greeting : 
You  are  commanded  forthwith  to  arrest  the  above  named  Rich- 
ard Roe,  and  to  hold  him  to  bail  in  the  sum  of  one  thousand  AoW^lts, 
and  to  return  this  order  on  the  26th  day  of  October,  i%96,^  to  the 
clerk  of  our  said  court,  at  his  office  in  Raleigh^  in  said  county. 
Herein  fail  not.  Spier  Whittaker, 

Judge  of  Superior  Court. 

**  Witness,  ^ohn  Parsons,  Esquire,  a  Thus,  where  the  order  required   the 

judge  of  our  said  Circuit  Court  at  defendant  to  be  held  to  bail  in  the  sum 

New    Barbadoes,    aforesaid,  the  of  $3,000,000,  the  court  refused  to  di- 

24th  day  of  October,  in   the  year  minish  the  amount  on  the  g^round  that 

one  thousand  eight  hundred  and  the    defendant's    probable    liabilities 

ninety-six.  greatly  exceeded  that  sum.     Peoples. 

yames  Par  ion.  Clerk.  Tweed,  5  Hun  (N.  Y. )  353, 63  N.  Y.  194. 

*^ Benjamin  Bates,  Att*y."  F'or  the  form  of  the  order  of  arrest 

1.  This  form  is  drawn  under  i  Birds,  under  the  old  New  York  Code,  see 
Rev.  Stat.  N.  Y.  (1896),  p.  109,  §  14.  Tracy  7*.  Griffin.  50  Barb.  (K.  Y.)  70. 

2.  The  order  may  be  directed  to  the  4.  For  precedents  of  the  capias  at 
sheriff  of  a  particular  county,  thus :  common  law  in   North  Carolina,  s"e 

**  To   the  Sheriff  of  the  County  of  State  -'.  Ammons,  3  Murph.  (N.  Car.) 

Eric,''  or  **  To  the  Sheriff  of  the  City  125;  Whitfield  r.  Johnston,  i  Ired.  I.. 

and  County  of  Ncvc  TorkV  (>f.  Car.)  473;  State  v.  Kirby,  4  Ired. 

3.  It  is  proper  that  the  amount  of  L.  (N.  Car.)  90;  State  r.  Mangum,  6 
bail  required  should  approximate  the  Ired  L.  (N.  Car.)  372. 

amount    of    the     probable    recovery.        6.  See  supra,  note  3,  p.  169. 
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Form  No.  2286. 
(Precedent  in  Malone  v,  Ryan,  14  R.  I.  614.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence^  sc.     To  the  Sheriffs  of  the  several  counties  or  to  their 

deputies.     Greeting : 

We  command  you  to  arrest  the  body  of  Patrick  Ryan^  of  the 
town  of  Lincoln^  County  of  Providence^  State  of  Rhode  I  stand  ^ 
if  he  may  be  found  within  your  precinct,  and  in  safe  custody  keep  to 
answer  the  complaint  of  Mary  Malone^  of  the  town  of  Cumberland^ 
said  county  and  State,  at  the  next  Supreme  Court  to  be  holden  at 
Prwidence  within  and  for  the  County  of  Providence^  on  the  1st 
Monday  of  October  next  ensuing  the  date  hereof,  in  an  action  of 
trespass  on  the  case  for  breach  of  promise  of  marriage,^  as  by  dec- 
laration to  be  filed  in  court  will  be  fully  set  forth;  to  the  damage  of 
the  plaintifF^i;^  thousand  dollars.  Hereof  fail  not,  and  make  true 
return  of  this  writ  with  your  doings  thereon. 

Witness  Hon.  Thomas  Durfee^  Chief  Justice  of  our  Supreme 
Court  at  Providence^  this  11th  day  of  May  in  the  year  \%8J^. 

Charles  Blake ^  Clerk. 

Form  No.  2287. 

The  Commonwealth  of   Virginia^ 

To  the  Sheriff  of  Augusta  Coimty  —  Greeting  : 
We  command  you  that  you  take  Richard  Roe^  if  he  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body  at 
the  clerk's  office  of  our  Circuit  Court  of  the  county  of  Augusta^  at 

the  Rules  to  be  held  for  the  said  court,  on  the Monday  in 

next,  to  answer  yohn  Doe  of  a  plea  of  debt  {^or  other  cause  of 

action  as  the  case  may  be)  for  $1,000  damage,  one  thousand  dollars. 
And  have  then  there  this  writ. 

Witness,  ^ohn  Wise,  clerk  of  our  said  court,  at  the  court  house, 
the  ^th  day  of  October,  iS96,  and  in  the  li^Oth  year  of  the 
Commonwealth.  yohn  Wise,  Clerk. 

Form  No.  2288.2 

Circuit  Court,  Pierce  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe ^  defendant. 
In  the  name  of  the  State  of    Wisconsin,  to  yohn  Sampson,  Sheriff 
of  the  County  of  Pierce,'^  in  the  State  of  Wisconsin, 
You  are  hereby  required  forthwith  to  arrest    the  above  named 

1.  The  court  held  in  this  case  that  8.  This  form  is  drawn  under  2  Sanb. 

the  second  clause  of  Pub.  Stat.  R.  I.,  c.  &  B.  Anno.  Stat.  Wis.  (1889),  ^  ^^3- 

^1  4  9,  which  -warranted   arrests  in  A  similar  statute  exists  in  the  following 

actions  of  "  trespass    on    the   case,"  states : 

meant  actions  ex  delicto  and  not  ac-  North  Dakota. — Rev.  Codes  (1895), 

tions  of  assumpsit,   and   that  conse-  ^  5308. 

quentl J  this  warrant  was  not  justified  South    Carolina. — Code  Civ.   Prcc. 

under  the  statute.     Other  than  this  no  (1882),  §  20^. 

question  was  raised  as  to  form.  3.  Instead  of  being  addressed  to  tlv 
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defendant  Richard  Roe^  and  hold  him  to  bail  in  the  sum  of  one  thou- 
sand dollars,  by  a  written  undertaking  executed  by  two  or  more 
sufficient  sureties,  to  the  effect  that  the  said  defendant  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  court  during 
the  pendency  of  the  above  entitled  action,  and  to  such  as  may  be  is- 
sued to  enforce  the  judgment  therein,  and  return  this  order  to  Alat- 
thew  Carpenter  —  by  whom  this  order  is  subscribed  —  attorney  for 
the  above  named  plaintiff,  at  his  office,  in  Ellsworth^  County  of 
Pierce,  and  State  of  Wisconsin^  within  twenty  days  after  the  ar- 
rest of  said  defendant. 

Dated  October  24,  A.D.  i^6. 

By  the  Court,  Thomas  Brown, 

Matthew  Carpenter,  Judge. 

Plaintiff's  Attorney. 

(2)  Statutory  Forms. 
(a)  In  Kentucky, 

Fonn  No.  a  a  89. 
(Bullitt's  Ky.  Code  (1895),  p.  696,  No.  i^S^,) 

Lee  Circuit  Court. 
•t(7/w  Doe,  plaintiff,      ) 

against  >  Order  of  Arrest. 

JRichara  Roe,  defendant.  ) 
The  Commonwealth  of  Kentucky  to  the  Sheriff  of  Lee  County: 

The  amount  of  the  plaintiff's  claim  specified  in  his  affidavit  in  the 
above  styled  action  being^bwr  hundred  ^oWdir^ ;  you  are  commanded 
to  arrest  the  defendant  and  hold  him  to  bail  in  the  sum  aforesaid, 
and  in  the  sum  of  twenty-Jive  dollars,  the  probable  cost  of  said  ac- 
tion; and  to  make  return  of  this  order  on  Xhejirst  day  of  the  next 
February  term  (or,  on  the  twentieth  day  of  the  present  term)  of  this 
court,  with  the  bail  bond,  if  any  be  taken  by  you. 

Witness,  yohn  Hancock,  Clerk  of  said  Court,  this  10th  day  of 
January^  iS97.  yohn  Hancock,  Clerk. 

(3)  In  New  Hampshire, 

Form  No.  2290. 

(Pub.  Stat.  N.  H.  {1891),  c.  218,  ^  14.) 

Merrimack^  ss.     To  the  sheriff  of  any  county  or  his  deputy  : 

(seal)  We  command  you  to  arresi*  the  body  of  Richard  Roe, 
of  Concord,  in  said  county  of  Merrimack,  or  to  attach  his  goods  or 
estate  to  the  value  of  three  hundred  dollars,  and  summon  him,  if  to 
be  found  in  your  precinct,  to  appear  at  tne  Supreme  Court  to  be 
holden  at  Concord,  in  said  county,  on  \h&  first  Tuesday  of  April 
next,  to  answer  to  yohn  Doe,  of  Concord,  in  said  county  of  Mer- 
rimack, in  a  plea  of  debt,  to  the  damage  of  the  plamtiff  John  Doe, 

sheriff  of  a  particular  county,  the  order    State  of  Wlsconslii."    2  Sanb.  &  B. 
maybe  addressed  generally,  as  follows :    Anno.  Stat.  Wis.  (1889),  9  2693. 
"  To  the  Sheriff  of  any  County  of  the 
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as  he  says,  in  the  sum  of  three  hundred  dollars,  and  make  return  of 
this  writ,  with  your  doings  therein. 

Witness,  yeremiah  Smithy  Esquire,  the  twenty-second  day  of 
March  J  i&97.  yohn  Hancock,  Clerk. 

(c)   In  Pennsylvania, 

Form  No.  2291. 
(Pepp.  k  L.  Dig.  Pa.  (1894),  p.  3575,  §  24.)! 
The  Commonwealth  of  Pennsylvania, 

(sbal)  County  of  Fayette,  to  the  sheriff  of  Fayette  county, 
greeting : 

We  command  you  that  you  take  Richard  Roe,  if  he  shall  be  found 

in  your  bailiwick,  and  him  safely  keep  until  he  shall  have  given 

bail,  or  made  deposit  according  to  law,  so  that  he  be  and  appear  in 

our  court  of  Common  Pleas,  on  the  J^th  day  of  November  next, 

then  and  there  to  answer  yohn  Doe  in  an  action  of  debt  {or  as  the 

case  may  be),  in  our  court  of  Common  Pleas,  at  the  suit  of  yohn 

Doe,  or  until  the  said  Richard  Roe  shall  by  other  lawful  means  be 

discharged  from  your  custody,  and  have  you  then  there  this  writ ; 

witness  H.  L.  Robinson,  president  of  said  court  {or  as  the  case  may 

ht)^  the  ^J^th  day  of  October,  A.D.  18^^.         yohn  Potter, 

Prothonotary. 
Form  No.  2292. 

(Pepp.  &  L.  Dig.  Pa.  (1894),  p.  3587,  ^  62.)2 
Fayette  County,  ss. 

The  Commonwealth  of  Pennsylvania,  jto  the  sheriff  or  any  con- 
stable of  Fayette  county, 

(  sbal)     Greeting : 

Whereas,  complaint  has  this  day  been  made  before  me,  on  the 
oath  (or  affirmation)  of  yohn  Doe,  setting  forth  {here  briefly  set 
forth  the  complaint). 

These  are  therefore  to  command  you  to  arrest  the  said  Richard 
Roe,  and  bring  him  ^or  them,  as  the  case  may  be)  before  me  at  my 
oflSce  in  Uniontown,  m  said  county,  without  delay  to  be  dealt  with 
according  to  law.     And  have  you  there  also  this  precept. 

Witness  my  hand  at  Uniontown,  this  2Uth  day  of  October,  A.D, 
i8P5.  H.  Zr.  Robinson,  Judge. 

SPECIAL    CAPIAS. 

Form  No.  2293. 

(Pepp.  &  L.  Dig.  Pa.  (1894),  P-  3S8o,  %  47.) « 
Fayette  County,  ss. 
The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  Fayette  county, 
(sbal)     Greeting : 
Whereas,  an  action  of  debt  {or  as  the  case  may  be)  has  been 

1.  This  form  is  drawn  under  the  Act  S.  This  form  is  drawn  under  the  Act 
of  June  13,  1836,  P.  L.  568,  i  3.  of  June  13,  1836,  P.  L.  568,  §  24. 

S.  This  form  is  drawn  under  the  Act 
of  July  12,  1842,  P.  L.  339,  ^  4; 
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commenced  in  our  court  of  Common  Pleas^  and  is  depending  be- 
tween John  Doe  and  Richard  Roe^  and  the  said  yohn  Doe  (or  as 
the  case  may  be)  has  made  affidavit  that  the  said  Richard  Roe  is 
justly  and  truly  indebted  to  him  (or  as  the  case  may  be,  reciting-  the 
cause  of  action),  and  that  the  said  Richard  Roe  is  about  to  quit  the 
commonwealth,  as  he  verily  believes,  without  leaving  sufficient  real 
or  personal  estate  therein,  to  satisfy  the  demand;  therefore,  we 
command  you,  that  you  take  the  said  Richard  Roe,  and  him  safely 
keep,  until  he  shall  have  given  bail,  or  made  deposit  according  to  law, 
in  the  said  action,  or  until  the  said  Richard  Roe  shall  by  other  lawful 
means  be  discharged  from  your  custody;  and  you  are  to  make  re- 
turn of  this  writ  within  ten  days  after  the  execution  thereof,  together 
with  the  manner  in  which  you  shall  have  executed  the  same,  and  the 
day  of  the  execution  thereof : 

Witness  H.  L,  Robinson,  president  of  the  said  court  (or  as  the  case 
may  be),  the  24th  day  of  October,  A.D.  iS96, 

John  Potter, 

Prothonotary. 
(d)  In  Rhode  Island, 

Form  No.  2294. 
(Gen.  Laws  R.  I.  (1896),  c.  252,  ^  12.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  SC.     To  the  sheriffs  of  our  several  counties  or  to  their 

(seal)  deputies,  Greeting: 

We  command  you  to  ayrest  the  body  of  Richard  Roe  of  Provi- 
dence, if  to  be  found  in  your  precinct,  and  him  in  safe  custody  keep, 
to  answer  the  complaint  of  yohn  Doc  of  Providence  on  the  return- 
day  hereof  (said  return-day  being  the  21si  day  of  September,  A.D. 
1^96),  in  the  Common  Picas  Division  of  the  Supreme  Court  to  be 
holden  at  the  court  house  in  Providence,  within  and  for  our  county 
of  Providence,  in  an  action  of  (here  name  the  form  of  action)  as  by 
declaration  to  be  filed  in  court  will  .be  fully  set  forth,  to  the  damage 
of  the  plaintiff,  as  he  says,  two  thousand  dollars. 

Hereof  fail  not,  and  make  true  return  of  this  writ  with  your 
doings  thereon. 

Witness,  the  Honorable  Charles  Matteson,  chief  justice  of  our 
supreme  court,  at  Providence,  this  seventh  day  of  September,  in  the 
year  eighteen  hundred  and  ninety-six, 

yamcs  Par  ton.  Clerk. 

Form  No.  2195. 
(Gen.  Laws  R.  I.  (1896),  c.  252,  ^  13.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 

Providence,  SC.     To  the  sheriff  of  the  county  of  Providence,  his 

I  WAT  ^       deputies,  or  to  either  of  the  town,  sergeants  or  con- 

'  ^       stables  in  said  county.  Greeting: 

We  command  you  to  arrest  the  body  of  Richard  Roe  of  Prov'i- 

dence  if  to  be  found  in  your  precinct,  and  him  in  safe  custody  keep, 
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to  answer  the  complaint  of  yohn  Doe  of  Providence,  at  a  District 
Court  to  be  holden  at  the  Providence  County  court  house  in  Provi- 
denu  on  the  twenty-Jirst  day  of  yanuary,  A.D.  i8P6*,  at  nine 
o'clock  in  the  forenoon,  in  an  action  of  {Jiere  name  the  form 
of  action),  for  that  {here  insert  the  declaration  at  length),^  to 
the  damage  of  the  plaintiff,  as  he  says,  two  hundred  dollars; 
hereof  fail  not,  and  make  due  return  of  this  writ  with  your  doings 
thereon. 

Witness  William  H,  Sweetland,  Esq.,  Justice  of  the  District 
Court  of  the  Sixth  Judicial  District  at  Providence,  this  thirteenth 
day  of  yanuary,  in  the  year  one  thousand  eight  hundred  and  ninety- 
six,  yohn  Mason,  Clerk. 

(e)  In  West  Virginia. 

Form  No.  2296. 
(Code  W.  Va.  (1887),  p.  733.  ^  32.) 

John  Doe,  plaintiff,      ) 

vs.  >  Order  of  arrest. 

Richard  Roe,  defendant.  ) 

To  the  sheriff  of  the  county  of  Preston:  You  are  hereby  required 
in  the  name  of  the  State  of  West  Virginia,  to  arrest  the  defendant, 
Richard  Roe,  and  commit  him  to  the  jail  of  the  said  county  of 
Preston,  to  be  there  safely  kept,  unless  or  until  he  shall  g^ive  a 
bond,  with  good  security,  in  the  penalty  of  four  hundred  dollars, 
conditioned  according  to  law,  and  that  you  return  your  proceedings 
under  this  order  to  the  next  term  of  the  circuit  court  of  said 
county. 

Witness  yohn  Hancock,  clerk  of  the  said  court,  this  2Sd  day  of 
January,  A.D.  i8P7. 

yohn  Hancock,  Clerk. 

b.  When  Issued  by  a  Justiee  of  the  Peaee. 
( 1 )  In  Gbnbral. 

Form  No.  2297.2 

State  of  California,  ) 
County  of  Sonoma,    \ 

The  People  of  the  State  of  California  to  the  Sheriff  or  any  Constable 
of  the  County  of  Sonoma,  Greeting  : 
You  are  hereby  commanded  to  arrest  the  within  named  defendant, 

1.  Or,  if  the  circumstances  be  so,  in  861.     It  is  indorsed  on  the  summons, 

place  of   inserting  the  declaration  in  Similar  statutes  exist  in  the  following 

Jull  these  words  may  be  used :  **as  by  states : 

declaration  to  be  filed  in  court  will  be  Idaho,— Kev.  Stat.  (1887),  ^  4680. 

full  J  set  forth.  "  Montana,— Code  Civ.  Proc.  (1895), 

S.  This   form   is  drawn   under  the  ^  i(>4^>  ^S\^' 

California  Code  Civ.  Proc.  (1886),  §  Nevada.— Gen,  $tat.  (1885),  4  3543- 
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Richard  Roe^  and  forthwith  bring  him  before  me  at  my  office 
in  Petaluma  to  answer  the  complaint  of  yohn  Doe  filed  in  my 
office  and  described  in  the  within  summons. 

Abraham  Kent^ 

Justice  of  the  Peace  of  the  Town- 
ship of  Petaluma  in  said  County. 

Form  No.  2298.1 

To  the  Sheriff  of  the  County  of  Middlesex^  his  Deputy,  or  either  of 
the  Constables  of  the  Town  of  Haddam  in  said  County,  Greet- 
ing: 
By  authority  of  the  State  of   Connecticut^  you  are  hereby  com- 
manded to  attach  to  the  value  of  one  hundred  dollars  the  goods  or 
estate  of  Richard  Roe^  of  Haddam^  and  for  want  thereof  to  attach 
his  body  and  him  have  and  summon  to  appear  before  Abraham, 
Kent^  Esquire,  justice  of  the  peace  for  the  county  of  Middlesex^  at 
Haddam^  in  said  county,  on  the  27th  day  of  yanuary^  A.D.  i8P7, 
at  9  o'clock  in  the  forenoon,  then  and  there  to  answer  to  yohn  Doe^ 
of  said  Haddam,  in  a  civil  action  wherein  the  plaintiff  complains 
and  says  (here  set  out  the  plaintiff  "^  s  complaint  in  full). 

The  plaintiff  claims  %100  damages.  Of  this  writ  with  your  doings 
thereon  make  due  return. 

Samuel  Short,  of  Haddam,  is  recognized  in  %B00  to  prosecute,  etc. 
Dated  at  Haddam  this  26th  day  of  yanuary,  A.D.  i8P7. 

Abraham  Kent, 

Justice  of  the  Peace.  ^ 

Form  No.  2299. 

State  of  Kansas,  Linn  County,  ss.  : 

The  State  of  Kansas,  to  yohn  Pennington,  Constable  of  the  City 
of  Pleasanton,  in  said  County : 

You  are  hereby  commanded  to  arrest  Richard  Roe  and  bring  him 
forthwith  before  me  the  undersigned,  a  justice  of  the  peace  of  said 
city,  to  answer  the  action  of  yohn  Doe  against  the  said  Richard 
Roe  now  pending  before  me,  wherein  the  said  yohn  Doe  claims 
the  sum  of  seventy-two  dollars.  And  then  and  there  return  this 
writ. 

Witness  my  hand,  at  my  office  in  said  city,  in  said  county,  this 
twenty-fourth  day  of  October,  A.D.  i^96. 

Henry   Grimshaw, 

Justice  of  the  Peace. 

1.  This  form  is  the  common  writ  of  tachment,  see  also   Gen.  Stat.  Conn, 

attachment    (see    Gen.    Stat.    Conn.  (1888),  §  892. 

(1888),  §902)  to  which  has  been  added        2.  This  writ  should  be  signed  by  a 

a  clause  authorizing  the  attachment  of  justice  of  the  peace,  a  commissioner  of 

defendant's  person,  provided  no  prop-  the  superior  court,  or  a  judge  or  clerk 

erty    can   be  found.     See  Gen.   Stat,  of  the  court  to  which  it  is  returnable, 

Conn.  C1888),  §  907.  as  the  case  may  be. 

For  the  requisites  of  the  writ  of  at- 
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Form  No.  2300. 

Slntf  of^«S«!  I  **•     "^^  *"y  Constable  of  said  County : 

In  the  name  of  the  People  of  the  State  of  Michigan^  You  are 
hereby  commanded  to  take  Richard  Roe^  if  he  may  be  found  in 
your  county,  and  have  him  forthwith  before  me,  Henry  Grimshaw^ 
a  justice  of  the  peace,  of  the  city  of  yackson  in  said  county,  at  my 
office  in  said  city  of  yackson^  then  and  there  to  answer  to  yohn 
Doe  in  a  plea  of  {here  describe  the  cause  of  action)  to  his  damage 
in  the  sum  of  fifty  dollars,  and  after  such  arrest  you  are  to  notify 
the  plaintiff  thereof.  Hereof  fail  not,  but  of  this  writ,  with  your 
doings,  make  due  return  according  to  law. 

Given  under  my  hand,  at  the  city  of  yackson  in  said  county, 
this^^M  day  of  October,  A.D.  \%96. 

Henry  Grimshaiv, 

Justice  of  the  Peace. 

Form  No.  2301. 

^S^^n^ly'^'S^.'  \  To  any  Constable  of  said  County,  Greeting: 

You  are  hereby  commanded  to  take  the  body  of  Richard  Roe^ 
if  he  may  be  found  within  your  bailiwick,  and  him  forthwith 
bring  or  cause  to  come  before  me,  one  of  the  justices  of  the 
peace  of  said  county,  to  answer  unto  yohn  Doe  in  an  action 
upon  contract  wherein  the  plaintiff  demands  fifty  dollars.  Hereof 
fail  not. 
Given  under  my  hand  and  seal,  this  ^ith  day  of  October^  \%96, 

Henry  Grimshav), 

Justice  of  the  Peace. 

Form  No.  2302. 

The  State  of  Ohio^  )   a^t.       t*  u- 

Athens  County,  ss.  \  ^'**'«^  Township. 

Before  Henry  Grimshaw^  a  Justice  of 
the  Peace  in  and  for  the  Township  and 
County  aforesaid. 

John  Doe,  plaintiff,      )       ^'^^'  f  Arrest  before  Judgment, 
against  (  Amount  of  Claim,  %60. 

Richard  Roe,  defendant.  )        ^"^  ^""^n^'Tl^      f      -^  o^ 

^  Constable  of  said  Township : 

You  are  hereby  ordered  to  arrest  Richard  Roe  and  bring  him 

forthwith  before  me,  Henry  Grimshaiv,  a  justice  of  the  peace  of 

said  township,  at  my  office  therein,  to  answer  the  action  of  yohn 

Doe  against  said  Richard  Roe  pending  before  me,  in  which  the  said 

John  Doe  claims  fifty  dollars,  and  have  then  and  there  this  order. 

Given  under  my  hand,  this  24th  day  of  October,  i896. 

Henry  Grimshaw, 

Justice  of  the  Peace. 
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(2)  Statutory  Forms. 
(a)   In  Illinois, 

Form  No.  2303. 

(2  Starr  &  Curt.  Anno.  Stat.  111.  (1896),  p.  3416,  (  26;  Hurd's  Rev.  Stat.  111- 

(1893),  P-  903.  4  22.) 
State  of  Illinois,  ) 
Greene  County.  \ 

The  People  of  the  State  of  Illinois  to  any  Constable  of  said 
County  —  Greeting : 

You  are  hereby  commanded  to  take  the  body  of  Richard  Roe  and 
bring  him  forthwith  before  me,  unless  special  bail  be  entered,  and 
if  such  bail  be  entered,  you  will  then  command  him  to  appear  before 
me  at  Carrollton^  on  the  2Jfth  day  of  October^  iS96,  at  10  o'clock 
A.  J/.,  to  answer  the  complaint  of  ^okn  Doe^  for  failure  to  pay  him 
a  certain  demand,  not  exceeding  two  hundred  dollars  ($200),  and 
hereof  make  due  return  as  the  law  directs. 

Given  under  my  \i2Si^\\\\% seventeenth  day  of  October^  A.D.  i89^. 

Abraham  Kent^  J.  P. 

(3)   In  Indiana. 

Form  No.  3304, 

(Stat.  Ind.  (1894),  ^  1^9;  Stat  Ind.  (1896),  §  1571.) 

State  of  Indiana,  )  #-*     •        ^  -d  j     j 

r>i     u  c       t  (  ss.     Capias  ad  Respondendum. 

To  any  Constable  of  Clark  county  :  You  are  commanded  to  take 
Richard  Roe^  and  forthwith  bring  him  before  me,  at  my  office,  to 
answer  yohn  Doe  on  a  complaint,  wherein  he  claims  ninety  dol- 
lars, and  notify  the  plaintiff,  his  agent  or  attorney,  of  such  arrest ; 
and  have  then  and  there  this  writ. 

Dated  this  10th  day  of  December,  iS96. 

Richard  Stiles,  Justice,     (seal) 

(c)  In  North  Carolina, 

Form  No.  2305. 

(I  Code  N.  Car.  (1887),  p.  354,  No.  19.) 
yohn  Doe      ) 
against         >  yustice^s  Court. 

Richard  Roe,  ) 

North  Carolina. 

County  of  Wake, 
To  any  constable  or  other  lawful  officer  of  said  county: 
For  the  causes  stated  in  the  annexed  affidavit : 
You  are  required  forthwith  to  arrest  Richard  Roe,  the  defendant 
named  above,  and  hold  him  to  bail  in  the  sum  of  one  hundred  dol- 
lars,^ and  to  return  this  order  before  the  undersigned  at  his  office  in 
said  county,  on  the  Slst  day  of  October,  \%96;  of  which  return  you 

1.  This  should  be  the  amount  of  the  plaintiff's  claim,    i  Code  N.  Car.  (1887), 
p.  355. 

180  •  Volume  II. 


2806.  ARREST  IN  CIVIL  ACTIONS,  2808. 

will  serve  a  notice  on  plaintiff  or  his  attorney.     Dated  this  80th  day 
of  October^  iS96.  Abraham  Kent^ 

Justice  of  the  Peace. 

(</)  In  Oregon, 

Form  No.  2306. 

(i  Hill's  Anno.  Laws  Oregon  (1892),  p.  104a.) 

Justices'  Court  for  the  Precinct  of , 

State  of  Oregon,  County  of  Multnomah, 

^  '  ".  '      f  Civil  action  to  recover  money  (or  as  the 

against  >  ,  v  -^  ^ 

Richard  Roe ^deiendaLnt.)  ^      '' 

To  the  sheriff  of  said  county  or  any  constable  of  such  precinct, — 

Greeting :  — 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded 
to  take  the  body  of  the  above-named  defendant,  if  he  be  found 
within  the  precinct  aforesaid,  and  bring  him  forthwith  before  the 
undersigned,  a  justice  of  the  peace  for  such  precinct,  at  the  office 
of  such  justice  in  such  precinct,  to  answer  the  above-named  plaintiff 
in  a  civil  action ;  and  you  are  further  commanded  to  give  due  notice 
thereof  to  such  plaintiff,  his  agent  or  attorney;  and  of  this  writ 
make  legal  service  and  due  return  to  me. 

Given  under  my  hand  \}xi%  first  day  of  February^  i8P7. 

Abraham  Kent^ 

Justice  of  the  Peace. 

(e)  In  Washington,  ^ 
Form  No.  2307. 

(2  Hiirs  Anno.  Stat.  Wash.  (1891),  ^  1558.) 
The  State  of  Washington,  ) 
County  of  King.  \  ^^• 

To  the  Sheriff  or  any  Constable  of  said  County. 

In  the  name  of  the  state  of  Washington,  you  are  hereby  com- 
manded to  take  the  body  of  Richard  Roe^  if  he  be  found  in  your 
county,  and  bring  him  forthwith  before  the  undersigned,  one  of 
the  justices  of  the  peace  in  and  for  said  county,  at  his  office  in 
Seattle^  to  answer  ^ohn  Doe  in  a  civil  action ;  and  you  are  hereby 
commanded  to  give  notice  thereof  to  the  said  plaintiff,  or  his  agent 
or  attorney ;  and  have  you  there  and  then  this  writ. 

Given  under  my  hand  this  2Jl^th  day  of  October^  iS96. 

Abraham  Kent^  Justice  of  the  Peace. 

(f)  In   Wisconsin. 
Form  No.  2308. 

(2  Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  %  3611.) 
Pitrce  County,  \ 

Town  of  Ellsworth.  \  ®®' 

The  state  of  Wisconsin,  to  the  sheriff  or  any  constable  of  said 
county : 
You  are  hereby  commanded  to  take  the  body  of  Richard  Roe,  if 
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to  be  found  within  your  county,  and  him  bring  forthwith  before  the 
undersigned,  one  of  the  justices  of  the  peace  in  and  for  said  county, 
at  my  office  in  said  town,  to  answer  unto  yohn  Doe^  plaintiff,  to  his 
damage  two  hundred  dollars  or  under ;  and  you  are  commanded  to 
give  due  notice  thereof  to  the  plaintiff.  Hereof  fail  not  at  your 
peril. 

Given  under  my  hand,  at  Ellsworth^  this  %Jtth  day  of  October^ 
iS96,  Abraham  Kent^  Justice  of  the  Peace. 

VL  THE  OFnCER'S  RETURN. 

1.  Defendant  Arrested. 

a.  In  General. 
Form  No.  2309. 

I  hereby  certify  that  by  virtue  of  the  within  warrant  I  have 
this  day  arrested  the  within  named  defendant,  Richard  Roe^  and 
have  him  in  custody  before  Henry  Grimshav)^  the  justice  of  the 
peace  within  named. 

Plaintiff  notified.     My  fees  %2,50. 

Dated  October  24,  A.D.  iS96.        Matthew  Benson,  Constable. 

Form  No.  23x0. 

October  24,  tS96,  Received  this  order. 

October  26,  i8d^.  Executed  the  same  by  arresting  the  within 
named  Richard  Roe,  and  delivering  him  a  copy  thereof  and  of  the 
affidavit  delivered  me  by  the  within  named  justice. 

Matthew  Benson,  Constable. 

Form  No.  23x1. 
State  of  South  Dakota,  ) 
County  of  Sanborn.        ) 

I  hereby  certify  that  by  virtue  of  the  foregoing  warrant  I  have 
arrested  the  within  named  defendant  and  have  him  now  before  the 
court  in  custody. 

Dated  this  31st  day  of  October,  A.D.  i8P5. 

yohn  Sampson, 

Sheriff  oJF  Sanborn  County. 

Form  No.  23x2. 
State  of  Oregon,  \  ^^ 

County  of  Multnomah.  \ 

I  hereby  certify  that  I  have  served  the  within  writ  by  arresting 
the  within  named  Richard  Roe,  defendant,  and  have  him  now  in 
my  custody,  and  in  court,  this  Slst  day  of  October,  i^96. 

Henry  Ketchum,  Sheriff. 

Form  Na  23x3. 
(Precedent  in  Ogg  v.  Murdock,  25  W.  Va.  142.) 
Executed  the  within  by  arresting  the  within  named  yames  A.  Ogg 
and  confining  him  in  the  jail  of  said  county. 

yune  18,  1S8O.    .  E  M.  Eord,  S.  P.  C. 
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Discharged  the  within  named  yames  A,  Ogg  from  jail  by  order 

of  plaintiff.  F.  M.  Ford,  S.  P.  C. 

June  21,  i880. 

Form  No.  33x4. 

(Precedent  in  Poor  v.  Taggart,  37  N.  H.  545.) 
Hillsborough,  as.  :  March  2^,  i855.     I  have  arrested  the  body  of 
the  within  named   George  Poor,  and  now  have  him  before  B.  B, 
Bunker,  Esq.,  a  justice  of  the  peace.      Z>.  M,  Taggart,  Dep.  Shf . 

Form  No.  33x5. 

(Precedent  in  Drake  v.  Granger,  aa  Fla.  351.) 

Hampden,  s.s.,  July  26th,  A.D.  i87P.  By  virtue  of  this  writ  I 
this  day  for  want  of  goods  and  estate  of  the  within  named  B,  C. 
Drake,  the  within  named  defendant,  found  neither  in  my  precinct, 
I  arrested  the  body  of  the  said  Drake  as  within  directed,  and  took 
him  before  Homer  B.  Stevens,  Esq.,  a  trial  justice  within  and  for 
said  county.  Geo.  H.  Moseley,  Deputy  Sheriff. 

Form  No.  23x6. 

(Homer's  Ind.  Stat.  (1896),  (  5984.) 
Jan.  10,  i852. 
I  have  the  defendant  in  custody  in  obedience  to  this  writ. 

yohn  Smith,  Constable. 

b.  And  Disehapged  on  Ball. 

Form  No.  33x7. 
State  of  Michigan,  ) 
County  of  yackson.  \ 

I  do  hereby  certify  and  return  tnat  by  virtue  of  the  within  writ 
I  did,  on  the  Slst  day  of  October,  A.D.  i896,  arrest  the  within 
named  Richard  Roe  as  within  I  am  commanded,  whose  body  I 
have  since  discharged  from  said  arrest,  he  the  said  Richard  Roe 
having  executed  and  delivered  to  me  the  requisite  bond  under  the 
statute  in  such  case  made  and  provided,  with  yohn  Fen  and  Rich- 
ard Den  of  yackson  in  said  county,  sureties.  My  fees  %^.50, 
Dated  November  7,  )  The  answer  of 

A.D.  18P6.  \  Henry  Ketchum,  Sheriff. 

Form  No.  2318. 
(Precedent  in  Mason  v,  Hutchings,  20  Me.  78.) 
Hancock,  ss.  Aug.  22,   \^6.     I   have  arrested  the  body  of  the 
within  named  yackson,  and  he  gave  me  a  pledge  for  his  appear- 
ance at  court  in  Bangor.  y.  P.  Fowles,  Dep.  Sh'ff. 

2.  Defendant  Not  Found. 

Form  No.  23x9. 

October  SI,  18P6.     The  within  named  Richard  Roe  is  not  found 
in  my  county.  Matthew  Benson,  Constable. 
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Form  No.  2-320. 

*    (Precedent  in  Hatch  v,  Saunders,  66  Mich.  185.) 

^March  i,  i&J^.p 

I,  Frank  M.  Saunders^  sheriff  of  the  county  of  Cass^  do  hereby 
certify  and  return  that,  after  diligent  search  and  inquiry,  I  am  un- 
able to  find  the  within-named  defendant,  Patrick  jP.  O^Neil^  within 
my  bailiwick.  \^F'rank  M,  Saunders^ 

Sheriff  of  Cass  County.]^ 

Form  No.  2321. 

(Horner's  Ind.  Stat.  (1896),  ^  5984.) 
Jan.  10,  iS6^. 
The  defendant  cannot  be  found  in  my  county. 

yokn  Smith,  Constable. 

VIL  PROCEEDINGS  TO  VACATE  ORDER  OF  ARREST. 

1.  The  Notice  of  Motion  to  Vacate. 

Form  No.  2322. 

State  of  Kansas,  Cowley  County,  ss. 

In  the  District  Court  in  and  for  the  County  and  State  aforesaid. 

yohn  Doe^  plaintiff,      ) 

against  >     Notice  of  Motion. ^ 

Richard  Roe^  defendant.  ) 

To  John  Doe,  plaintiff :» 

You  are  hereby  notified  that  the  defendant  herein  will  on  the 
tenth  day  of  February,  i8P7,  at  10  o'clock  in  the  forenoon,  apply  to 
the  Hon.  yohn  Marshall,  one  of  the  judges  of  said  court,  at  the 
Cowley  County  Court  House,  for  an  order  vacating  the  order  of 
arrest  entered  herein  against  the  above  named  plaintiff  on  the  Jirst 
day  of  February,  iS97.  Affidavits  will  be  read  at  said  hearing  in 
support  of  said  motion.  Joseph  Story, 

Dated,  February  2,  iS97.  Attorney  for  Plaintiff. 

Form  No.  2323.4 
County  Court,  Suffolk  County. 

^  t^ .  '      /  Notice   of  Motion  to  Vacate  Order  of 

agamst  V        Arrest  » 

Richard  Roe,  defendant.  ) 

Please  take  notice  that  on  all  ^  the  papers  in  this  action  (or, 
on  all  the  papers  in  this  action  and  on  the  affidavit  of  Samuel  Short, 

1.  The  words  and  figures  enclosed  yeremiak  Mason,  Esq:,  Attorney  for 
in  [    ]  will  not  be  found  in  the  re-     Plaintiff." 

ported  case,  but  have  been  added  to  4.  This  form  is  drawn  under  N.  Y. 

render  the  form  complete.  Code  Civ.  Proc,  §  567. 

2.  For  the  formal  parts  of  a  notice  5.  For  the  formal  parts  of  a  notice 
in  any  particular  jurisdiction,  consult  in  any  particular  jurisdiction,  consult 
the  title  Notices.  the  title  Noticks. 

8.  If  the  notice  is  addressed  to  the  6.  This  motion  may  be  made  on  all 
plaintiff's  attorney  it  will   read,  "To    the  papers   in  the  case  or  on  only  a 
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a  copy  of  which  is  hereto  annexed  and  herewith  served  upon  you) 

the  undersigned  will  move  before  Hon.  Benjamin  Reeves^  county 

judge,  at  chambers;  at  River  head  ^^  on  the  tenth  day  of  February 

next,  at  10  o'clock  in  the  forenoon,  to  vacate  the  order  of  arrest 

against  the  defendant,  Richard  Roe,  heretofore  granted  in  the  action 

by  Hon.  Benjamin  Reeves,  at  chambers  (or,  by  the  above  named 

County  Court  of  Suffolk  County) ,  on  the  twenty-ninth  day  of  yan- 

uary^  i897,  or  reduce  the  amount  of  bail  '  required  of  defendant, 

or  increase  the  amount  of  security  required  of  plaintiff,  and  for  such 

other  or  further  relief  as  may  be  just.* 

Northport,  N.  T.,  January  30,  i%97. 

Jeremiah  Mason, 

Attorney  for  Defendant, 

Northport,  N.  T. 
To  Joseph  Story,  Esq., 
Attorney  for  Plaintiff, 
Huntington,  JV.  T. 

t  Order  to  Show  Cause  why  Order  of  Arrest  should  Not  be 

Vacated.^ 

Form  No.  3324. 

(7/V/(P  of  court  and  action.)^ 

On  the  order  of  arrest  herein,  and  the  papers  upon  which  the  said 
order  was  granted  (or,  on  the  annexed  affidavit,  and  pleadings  in 
ike  above  entitled  cause,  and  the  order  of  arrest  therein,  and  the 


ptrt  of  them.  In  the  latter  case,  the 
ptpenon  which  the  motion  is  based 
should  be  described  with  sufficient  par- 
ticularity to  plainly  identify  them,  as 
the  partj  against  whom  the  motion  is 
oiade  is  entitled  to  know  upon  what 
papers  it  is  founded. 

1.  Where  the  application  is  founded 
only  upon  the  papers  upon  which  the 
order  was  granted,  it  must  be  made  to 
the  court;  or  if  the  order  was  granted 
by  a  judge  out  of  court,  to  the  same 
judge  in  court  or  out  of  court,  with  or 
without  notice,  as  he  deems  proper. 
Where  the  application  is  founded  upon 
proof  by  affidavit  on  the  part  of  the 
defendant,  it  must  be  made  to  the 
court;  or  if  the  order  was  granted  by  a 
Mge  out  of  court,  to  any  judge  of 
tt»e  court  upon  notice.  New  York 
Code  Civ.  Proc,  §  568,  as  amended  by 
Laws  1877,  c.  416. 

*•  Or,  "will  move  the  court  at  a 
term  to  be  held  at  the  County  Court 
House,  at  Riverhead,  on  the  tenth  day 
of  February,  at  10  o'clock  in  the  fore- 
noon or  as  soon  thereafter  as  counsel 
«»ay  be  heard." 


8.  A  motion  to  vacate  an  order  of  ar- 
rest does  not  embrace  a  motion  to  re- 
duce the  amount  of  bail,  although  the 
motion  contains  a  prayer  for  further 
relief.  Smith  v,  Spalding,  30  How. 
Pr.  (N.  Y.  Super.  Ct.)  339. 

4.  If  the  motion  is  made  also  on  the 
ground  of  irregularity,  a  paragraph 
should  be  added  as  follows : 

**  And  this  relief  will  be  asked  for 
on  the  ground,  among  others,  of  ir- 
regularity, in  that  the  defendant  has 
already  been  arrested  and  held  to  bail 
in  six  hundred  dollars,  at  the  suit  of 
the  above  named  plaintiff  for  the  same 
cause  of  action.'' 

5.  If  it  is  desired  that  the  notice  of 
the  motion  to  vacate  the  order  of  ar- 
rest be  served  less  than  the  customary 
time  before  the  application  is  to  be 
heard,  an  order  to  show  cause  must 
first  be  obtained.  N.  Y.  Code  Civ. 
Proc,  ^  780,  as  amended  Laws  1890, 
c.  219. 

6.  For  the  formal  parts  of  the  order 
in  any  particular  jurisdiction,  consult 
the  title  Orders. 
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-papers  upon  which  the  said  order  was  granted^  :l  Ordered  that  th« 
plaintiff  show  cause  before  Hon.  Benjamin  Reeves^  at  chambers,  at 
River  head  ^  on  the  tenth  day  of  February^  i8P7,  at  10  o'clock  in  the 
forenoon  (or,  before  this  court  a  term  thereof  to  be  held  at  the 
County  Court  House  at  Riverhead^  on  the  first  Monday  of  Febru- 
ary y  1897 y  at  9  o^ clock  in  th^forenoon,  or  as  soon  thereafter  as  coun- 
sel can  be  heard) ,  why  the  said  order  of  arrest  should  not  be  vacated . 
or,  if  that  be  refused,  why  the  amount  of  bail  should  not  be  reduced 
(or,  the  amount  of  security  required  of  plaintiff  increased)  y  or  such 
other  or  further  order  be  made  as  may  be  just,  upon  the  following 
grounds  {Jiere  set  out  the  grounds  upon  which  the  defendant"* s  ap- 
plication is  founded)  y  and  it  is  further  ordered  that  service  of  this 
order,  with  a  copy  of  said  affidavit,  shall  be  sufficient,  if  made  three 
days  before  it  is  returnable.  Benjamin  Reeves ^  C.  J.  S.  C. 

February  5,  i8P7. 

8.  The  Motion  to  Vacate. 

Form  No.  3325. 

(  Title  of  court  and  cause  as  in  Form  No,  2S22, ) 
And  now  comes  the  said  defendant,  by  yeremiah  Mason ^  his  at- 
torney, and  shows  the  court  that  on  tYi^  first  day  of  February y  i8P7, 
an  order  was  entered  herein  for  the  arrest  of  said  defendant,  and  that 
said  order  was  defective  in  that  no  cause  of  action  in  favor  of  the 
plaintiff  is  shown  by  the  papers  on  which  the  order  was  granted. 
Wherefore  the  defendant  moves  that  an  order  be  entered  to  vacate 
the  said  order  of  arrest.  yeremiah  Mason ^ 

Attorney  for  Defendant. 

Form  No.  2326. 

(Precedent  in  Phillips  v,  Kerr,  26  111.  214.) 

[In  the  Superior  Court  of  Chicago, 
Charles  B,  Phillips  ) 

ats.  >  Assumpsit.  September  Term,  i857.]* 

William  P.  Kerr.     \ 

And  now  comes  the  said  defendant,  and  moves  the  court  to  quash 
the  writ  of  capias  ad  respondendum  issued  in  this  cause,  and  to  dis- 
charge the  bail  bond  therein,  and  the  said  writ  be  ordered  to  stand 
as  a  summons  only.  And  for  cause  the  said  defendant  shows  the 
following  irregularities  and  defects  in  the  affidavit  upon  which  said 
writ  was  issued : 

1.  Said  affidavit  is  imperfectly  and  irregularly  entitled  as  in  a 
case  then  pending. 

2.  It  describes  the  parties  by  the  name  of  plaintiff  and  defendant 
before  the  commencement  of  the  suit,  which  is  improper  in  an  affi- 
davit to  hold  to  bail. 

1.  All  the  papers  upon  which  the        8.  The  words  and  figures  enclosed  in 

order  is  based  must  be  specified  in  the  [    ]  will  not  be  found  in  the  reported 

order.     Rule  3,   Hun's  Court    Rules  case,  but  have  been  added  to  render 

(1896),  p.  29.  the  form  complete. 
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3.  Said  affidavit  is  not  positive,  but  all  the  allegations  of  fraud 
therein  are  based  upon  the  information  and  belief  of  the  affiant. 

4.  Said  affidavit  is  in  other  respects  informal,  uncertain  and  in- 
sufficient. [Melville  W,  Fuller, 

Attorney  for  Defendant.  ]i 

4.  The  Judsrment. 

a.  VaeadnfiT  the  Order. 
(1)  In  General. 

Form  No.  2327. 

(  Title  of  court  and  action,  )* 

Upon  the  annexed  affidavit  of  yohn  Doe  for  an  order  to  hold  the 
defendant  Richard  Roe  to  bail,  verified  the  SOth  day  of  yanuary, 
1897,  and  upon  (here  enumerate  all  the  papers  on  tvhich  the  order 
is  founded)  ^'^  and  upon  motion  of  yeremiah  Mason^  Esq.,  attorney 
for  the  defendant,  and  after  hearing  yoseph  Story y  Esq.,  attorney 
for  the  plaintiff  (or,  on  reading  and  filing  proof  of  due  service  of 
notice  of  motion y  and  no  one  appearing  in  opposition)  :  ♦ 

Ordered,  that  the  order  of  arrest  granted  at  chambers,  by  Hon. 
Benjamin  Reeves ,  County  Judge  (or,  hy  the  County  Court  of  Suf- 
folk County),  on  the  1st  day  of  February,  i897,  against  the  defend- 
ant, Richard  Roe,  be  vacated. 

Benjamin  Reeves,  C.  J.  S.  C* 

February  10,  i897. 

(2)  Upon  Condition. 

Form  No.  2328. 

( Commencing  as  in  Form  No,  2S27,  and  continuing  down  to  ♦. ) 
Ordered,  that  on  the  defendant  agreeing  within  three  days  to  bring 
no  action  for  false  imprisonment,  said  motion  be  granted,  and  the 
order  of  arrest  granted  (continuing  and  concluding  as  in  Form 
No,2S27). 

b.  Denying  the  Motion. 

Form  No.  2329. 

(Commencing  as  in  Form  No.  B3iB7,  and  continuing  down  to  *.) 
Ordered,  that  the  said  motion  to  vacate  the  aforesaid  order  of  arrest 
^  and  hereby  is  denied.  (  Concluding  with  date  and  signature  as 
i^  Form  No.  2327.) 

^  The  words  enclosed  in  [     ]  will  is  founded  should  be  enumerated  with 

^t  be  found  in  the  reported  case,  but  the  same  particularity  as  in  the  notice 

b^^e  been  added  to  render  the  form  of  the  motion,  for  which  see  supra, 

complete.  Form  No.  2335.     Sec  Rule  3,  Hun's 

^'  The  title  of  the  court  and  action  Court  Rules  (1896),  p.  29. 
°^The  the  same  as  in  Form  No.  2323,        4.  For  the  formal  parts,  including 

n^a.    For  the  formal  parts  of  a  judg-  the  commencement  and  conclusion,  of 

Jjent  or  order  in  any  particular  juris-  a  judgment  or  order  in  any  particular 

diction,  consult  the  titles  JuDOMS^irTS  jurisdiction,  consult  the  titles  Judo- 

and  Orders.  mbnts  and  Orders.    The  form  given 

'•  The  papers  upon  which  the  order  in  the  text  is  that  used  in  New  York, 
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VIIL  DEFENDANT'S  COUNTER-AFFIDAVIT.i 

Form  No.  2330. 

yohn  Doe^  plaintiff,      )  Before  Abraham  Kent^ 

against  >  A  Justice  of  the  Peace  of  Winfield^ 

Richard  Roe^  defendant.  )      in  Cowley  County,  Kansas. 

State  of  Kansas^  Cowley  County,  ss.* 

Richard  Roe^  being  duly  sworn,  says: 

That  he  is  the  defendant  in  the  above  entitled  action,  and  that 
he  has  not  begun  to  remove  his  property  out  of  said  county,  with 
the  intent  to  defraud  his  creditors  (or,  has  not  begun  to  convert  his 
froperty^  nor  a  part  thereof^  into  money ^  for  the  purpose  of  de^ 
fraudtng  his  creditors;  or,  has  no  property  and  rights  in  action^ 
which  he  fraudulently  conceals;  or,  Aw  not  begun  to  assign,  remove, 
and  dispose  of  or,  has  not  assigned,  removed,  and  disposed  of  his 
property,  nor  a  part  thereof,  with  intent  to  defraud  his  creditors; 
or,  has  not  fraudulently  contracted  said  debt  and  incurred  said  obli- 
gation for  which  said  suit  is  about  to  be  brought;  or,  is  not  about  to 
abscond,  with  intent  to  defraud  his  creditors). 
Subscribed  and  sworn  to  before  me,  ^  *  Richard  Roe. 

this  tenth  day  of  February,  i8P7. 
Abraham  Kent, 

Justice  of  the  Peace. 

and  should   be  signed  bj  the  judge  ant  will  be  discharged.     Todo  this  the 

with  the  addition  of  the  initials  of  his  defendant  must  file  an  affidavit  deny- 

official  title,  if  a  judge's  order,  or  by  ing  the  grounds  laid  in  the  plaintiff's 

the  initials  of  both  name  and  title  if  a  affidavit,  and  the  form  given  in  the  text 

court  order.  is  g^ven  as  an  example  of  this  kind  of 

1.  In  some  jurisdictions  the  truth  of  affidavit.     It  is  drawn  under  Gen.  Stat, 

the  grounds  laid  in  the  affidavit  of  the  Kan.   (1889),  §  4B71. 

plaintiff  for  the  arrest  may  be  put  in  S.  For  the  formal  parts  of  an  affi- 

issue  on  the  trial  and  tried  in  the  same  davit  in  any  particular  jurisdiction, 

manner  as  the  other  issues  in  the  case,  consult  the  title  Affidavits,  vol.  i,  p. 

If  all  the  grounds  are  found  to  be  not  548. 
sustained  by  the  evidence,  the  defend- 
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L  AFFIDAVIT  ON  MOTION  FOR  ARREST  OF  JUDGMENT,  189. 
n.  NOTICE  TO  DISTRICT  AlTORMBT  OF  MOTION^  190. 
III.  THE  MOTION,  190. 

1.  In  General,  190. 
%.  Precedents,  191. 

17.  THE  JUDGMENT  OR  ORDER  GRANTING  THE  MOTION,  192. 

V.  THE  JUDGMENT  OR  ORDER  REFUSING  THE  MOTION,  193. 

CROSS-REFBRENOES. 

For  Farms  relating  to  Motions  and  Orders  for  the  Granting  and  Refusing  of 

New  Trials,  see  tke  Htle  NEW  TRIALS. 
For  Forms  relating  to  fudgments,  generally,  see  the  title  fUDGMENTS. 
For  Forms  relating  to  the  Reversal  of  Judgments,  see  the  title  APPEALS,  vol. 

I,  p.  890. 
For  matters  of  Pleading  and  Practice  connected  with  Arrest  of  Judgment,  see 

tke  title  ARREST  OF  JUDGMENT,  2  Encyc.  of  PI.  and  Pr.  793. 

I.  AFFIDAVIT  ON  MOTION  FOR  ARREST  OF  JUDGMENT.^ 

Form  No.  3331. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  457,  No.  214.) 
County  Court,  Suffolk  County. 
The  People  of  the  State  of  New  York 

against 
yohn  Doe. 
State  of  New  York,  ) 
Suffolk  County.      S  ^^' '' 

Jeremiah  Mason ^  being  duly  sworn,  says  that  he  resides  at 
Norihport^  in  said  county;  that  he  is  the  attorney  for  yohn  Doe^ 
the  defendant  in  this  action ;  that  said  John  Doe  was  tried  on  an 
indictment  charging  him  with  arson,  before  this  court  and  a  jury, 
on  the  Srd  day  of  October^  i8P^,  and  was  found  guilty  by  said  jury 
as  charged  on  the  same  day. 

Deponent  further  says  that  said  indictment  does  not  conform  to 
the  requirements  of  sections  275  and  276  of  the  Code  of  Criminal 
Procedure  in  the  following  particulars  (state  in  what  it  is  defec- 
tive) ;  and  also  that  the  facts  therein  charged  do  not  constitute  a 
crime.  yeremiah  Mason. 

Subscribed  and  sworn  before  me, 
this  5th  day  of  October,  iS96. 

yohn  Hancock, 

Clerk  County  Court. 

1.  N.  Y.  Code  Ci-im.  Proc,  §  469. 
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11.  NOTICE  TO  DISTRICT  ATTORNEY  OF  MOTION.^ 

Form  No.  2332. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  458,  No.  215.) 

(  Title  of  court  and  cause  as  in  Form  No,  283 1. ) 
Sir : — Please  to  take  notice  that  on  the  indictment  herein,  on  the 
evidence  taken  in  the  trial  of  this  action,  on  the  annexed  affidavit, 
and  upon  all  other  proceedings  heretofore  had  in  this  case.  I  will 
move  the  court  on  the  5th  day  of  October^  iS96,  for  an  order  arrest- 
ing judgment  against  said  defendant  and  for  such  other  relief  as  may 
be  just. 

Dated  at  River  head,  this  Srd  day  of  October,  iS96. 

Yours,  etc., 

Jeremiah  Mason, 

Attorney  for  Defendant. 
To  Daniel  Webster,  District  Attorney,  Suffolk  County. 

III.  THE  MOTION. 

1.  In  6eneral.s 

Ponn  No.  2333. 

State  of  Indiana,  )  In  the  Posey  Circuit  Court,  November  Term, 
County  of  Posey.  \      iS96. 
John  Doe  ^     i 
against        >  * 
Richard  Roe.  ) 

Comes  now  (or,  and  now  this  tenth  day  of  November^  A.D^ 
iS96,  comes)  (or,  and  now  after  verdict  -^  or  verdict  of  guilty  J^ 
against  the  satd  Richard  Roe,  and  before  judgment  •{  or  sentence  )• , 
comes)  the  defendant  in  the  above  entitled  action  (or  comes  the 
said  Kichard  Roe) ,  by  Jeremiah  Mason  his  attorney  (or  in  his  own 
proper  person),  and  moves  the  court  to  arrest  the  judgment  in  thia 
cause  (or  that  judgment  in  said  cause  be  arrested,  and  that  he  be 
discharged  and  allowed  to  go  without  day) ,  for  the  following  rea- 
sons {here  set  out  the  grounds^  for  the  motion),^  Wherefore,  and 
for  the  reasons  apparent  in  the  record,  the  defendant  praye  that  said 
judgment  be  arrested.  Jeremiah  Mason, 

Attorney  for  Defendant. 

1.  N.  Y.  Code  Crim.  Proc,  §  467,     ''  State  of  Indiana,  ^^  or  "  The  People 
as  amended  L.  1882,  c.  360;  and  $  469.     of  the  State  of  Nevj  Tork,**  etc.,  as 

2.  The  form  of  the  motion  for  an     the  case  may  be. 

arrest  of  judgment  may  be  varied  with  4.  For  the  formal  parts  of  motions 

the  taste  of  the  pleader.     No  one  form  in  a  particular  jurisdiction,  consult  the 

can  be  said  to  be  indispensable,  and  title  Motions. 

while  in  some  jurisdictions  the  statute  B.  Where  there  are  several  grounds 

prescribes   that  the   motion   shall  be  for  the  motion  in  arrest  of  judgment 

made   in  writing  and  signed   by  the  it  is  advisable  to  state   each  of  them 

party  or  his  counsel,  in  otfier  jurisdic-  separately,  numbering  them,  but  this 

tions  it  may  be  made  orally  and  entered  is  not  absolutely  necessary, 

of  record  by  the  clerk.  6.  As  a  general  rule,  judgment  w^ill 

8.  Or,  if  in  a  criminal  prosecution,  be  arrested  only  for  those  errors  which 
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2.  Preoedents. 

Form  No.  2334. 

(Precedent  in  Babcock  v,  Huntington,  2  Day  (Conn. )  393.) 
Huntington  ) 

V.  >     Trespass  on  the  case  for  a  libel. 

Babcock,     ) 

And  now  the  defendant  in  court,  after  verdict  of  the  jury,  who 
tried  said  cause,  and  before  any  judgment  rendered  thereon,  by  the 
court,  moves  the  court  to  set  aside  said  verdict,  and  that  no  judg- 
ment be  rendered  thereon,  because  he  says  (here  were  set  out  the 
grounds  of  the  motion) . 

N,  Smith  and  Skinner ^  for  the  defendant. 

Form  No.  2335. 
(Precedent  in  State  v.  Hill,  72  Me.  240.) 

Cumberland^  ss.  Superior  court,  May  term,  1S8O,  State  v. 
Living  L.  Hill. 

And  now  said  Living  L.  Hill  comes  into  court  after  verdict  of 
**  Guilty,  "  and  before  judgment  and  sentence,  and  moves  the  court 
in  arrest  of  judgment  and  sentence  because  he  says  that  {here  were 
set  out  the  grounds  for  the  motion) .  Living  L.  Hill^ 

By  his  Att'ys,   S.   W.  Luques^ 

A.  jP.  Moultan. 
Form  No.  2336. 

(Precedent  in  State  v.  Perley,  86  Me.  428.) 

[Penobscot^  ss.     Supreme  Court.     April  Term,  i8P.^. 
State 

V. 

Frank  Perley 
and 
James  H.  Goodwin.^  , 

And  now  after  a  general  verdict  of  guilty,  and  before  judgment 

in  the  above  entitled  cause,  the  respondents,  the  said  Frank  Perley 

^d  James  H.  Goodwin y  come  and  move  the  court  that  judgment  in 

said  cause  be  arrested  and  that  they  be  discharged  and  allowed  to 

go  without  day  for  the  following  reasons,  to  wit  (here  were  set 

out  the  grounds  for  the  motion), 

[Prank  Perley, 
James  H.  Goodwin, 
By  their  Attorneys, 

Jasper  Hutchings, 
P.  H.  Gillin.Y 

appear  on  the  face  of  the  record,  or  1.  The  words  and  iigures  enclosed 

for  those  matters  which  should  but  do  in  [     ]  will  not  be  found   in   the   re- 

DOt  appear  on  the  face  of  the  record,  ported  case,  but  have  been  added  to 

2  Encyc.  of  Pl.  and  Pr.  794.  render  the  form  complete. 
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Form  No.  3337. 

(Precedent  in  State  v,  Paul,  5  R.  I.  187.) 
State  of  Rhode  Island 

V. 

Sidney  S.  PauL 

And  the  defendant  in  the  above  entitled  case,  after  verdict  and 
before  sentence,  comes  into  court,  and  moves  the  court,  that  judg- 
ment be  arrested,  because  he  says  (here  were  set  out  the  grounds 
for  the  motion),  [Jeremiah  Mason ^ 

Attorney  for  Defendant.  ]3 

Form  No.  2338. 
(Precedent  in  Phillips  v,  Preston,  5  How.  (U.  S.)  286.) 

United  States  of  America. 

Circuit  Court  of  the  United  States,  holden  at  New  Orleans^  in 
and  for  the  Eastern  District  of  Louisiana, 

John  S.  Preston       ) 

v.  \  April  Term,  i841A 

George  W.  Phillips.    ) 

And  now  comes  the  defendant  by  his  attorney,  and  prays  the 
court  to  arresc  the  judgment  in  this  case,  and  sets  forth  and  assigns 
as  grounds  for  the  motion  (here  were  set  out  the  grounds  for  the 
motion). 

Wherefore,  the  defendant  prays  that  the  judgment  be  arrested, 
that  the  plaintiff  take  nothing  by  his  plaint,  that  his  petition  be 
dismissed,  and  that  the  defendant  may  go  hence  without  day,  and 
recover  of  the  plaintiff  his  costs  in  this  behalf  most  wrongfully  sus- 
tained. S.  Barton^  Defendant's  Attorney. 

IV.  THB  JUDGMBHT  OR  ORDER  GRANTING  THE  MOTION. 

Form  No.  3339. 
John  Doe^     )  »  November  «5,  i8W.» 

against 
Richard  Roe. 

On  this  day  came  on  to  be  heard  the  motion  of  Richard  Roe^  the 
defendant  in  the  above  named  case,  to  arrest  the  judgment  rendered 
against  him  therein  on  a  previous  day  in  this  term,  and  both  parties 
being  represented  here  in  court  by  counsel,  and  the  court  having 
heard  the  motion  adjudges  that  the  same  *  should  be  granted  for  the 
reasons  stated  in  the  motion  :     It  is  accordingly  ordered  and  ad- 

1.  For  the  formal  parts  of  motions  8.  This  should  be  the  date  of  the 
in  a  particular  jurisdiction,  consult  the    judgment. 

title  Motions.  4.  See  supra^  note  3,  p.  190. 

2.  The  words  enclosed  in  [  ]  will  0.  For  the  formal  parts  of  judg- 
not  be  found  in  the  reported  case,  but  ments  or  orders  in  a  particular  juris- 
have  been  added  to  render  the  form  diction,  consult  the  titles  Judgmbnts 
complete.  and  Orders. 
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judged  by  the  court  that  because  the  declaration  (or  indicttneni)  (or 
information)  herein  is  defective  in  {here  set  out  the  cause  of  the  de- 
feciiven€ss)y  the  judgment  {or  juagment  of  conviction)  rendered 
nerein  against  the  said  Richard  Roe y  the  defendant,  has  not  been 
legally  rendered,  and  that  no  legal  judgment  can  be  herein  rendered 
against  him.  And  it  is  further  ordered  and  adjudged  that  this  case 
be  and  the  same  is  hereby  dismissed,  and  the  said  defendant  dis- 
charged from  further  answering  herein. ^ 

V.  THE  JUDGMENT  OR  ORDER  BEFUSINO  THE  MOTION. 

Form  No.  2340. 

( Commencing'  as  in  Eorm  No.  23S9  and  continuing  down  to*) 
should  be  refused.  It  is  accordingly  ordered  and  adjudged  by  the 
court  that  the  said  motion  in  arrest  of  judgment  herein  be  and  the 
same  is  hereby  refused  and  in  all  things  overruled. 

1.  Or,  if  the  motion  be  in  a  criminal  ing,  from  the  evidence,  to  the  satis- 

prosecQtion,  "And  it  not  appearing,  faction    of   the    court    that  the  said 

from  the  evidence,  to  the  satisfaction  defendant  may  be  convicted  under  a 

oi  the  court  that  the  said  defendant  proper  indictment  (or  information)^  it 

maj  be  convicted  under  a  proper  in-  is    ordered    and    adjudged  that    this 

dictment  (or  information)^  it  is  ordered  prosecution  be  dismissed,  and  that  the 

and  adjudged  that  this  prosecution  be  defendant,  in  default  of  his  giving  bail 

dismissed,  and  that  the  defendant  go  in  the  sum  of  two  tkousana  doUsLTS  in 

hence  without  day."  accordance  with    law,  be    remanded 

Iff  however,  the  court  is  satisfied  into    the  custody  of    the    sheriff   of 

that  the  defendant  may  be  convicted  Morgan  county  to  await  the  action  of 

under  a  proper  indictment,  the  judg-  the  grand  jury." 
Jnent  should  conclude,  "  And  it  appear- 
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ARSON  AND  BURNING. 

By  Howard  P.  Nash. 

L  THE  Indictment,  195. 

1.  At  Common  Law,  195. 

a.  For  Arson  or  Burning,  195. 

(i)  Of  a  Dwelling  House,  195. 
{a)  Generally,  195. 
(b)  Of  the  Reversioner,  196. 

(2)  Of  a  Prison,  197. 

(3)  Of  a  Mill,  198. 

(4)  Of  a  Stack  of  Hay,  199. 

b.  For  Attempt  to  Commit  Arson,  199. 

(i)  Of  Defendants  Own  House,  199. 
(2)  Of  Another's  House,  2oi. 

c.  For  Procuring  a  Person  to  Commit  Arson,  202. 
!•  Under  Statutes,  203. 

a.  For  Arson  or  Burning,  203. 

(i)  In  General,  203. 
(2)  Precedents,  206. 

(a)  For  Burning  a  Dwelling  House,  206. 

\p)  For  Burning  a  Bam  or  Gin  House,  208. 

(^)  For  Burning  a  Manufacturing  Building  or  Ware* 

house,  212. 
(</)  For  Burning  a  Public  Building,  213, 
aa,  A  fail  or  Penitentiary,  213. 
bb,  A  Courthouse,  214. 
cc,  A  Church,  215. 
{i)  For  Burning  a  Bridge,  215. 
(/)  For  Burning  Personalty,  216. 
oa.  Books  and  Papers,  216. 
^^.    Tar,  216. 

b.  For  Burning  with  Intent  to  Defraud  Insurance  Company^  217. 

(1)  /«  General,  217. 

(2)  Precedents,  217. 

r.  For  Firing  Woods,  Prairies,  etc.,  218. 

(i)  y>f  General,  218. 

(2)  Precedents,  219. 
4/.  For  Attempt  to  Commit  Arson,  219. 

(i)  y>f  General,  219. 

(2)  Precedents,  220. 

(a)  ^  Defendant  Himself,  220. 
(^)  -£fy  Procuring  Another,  220. 

(3)  Statutory  Form  in  Kentucky,  222. 

S.  Statutory  Forms  of  Indictments  for  Arson,  222. 
a.  Til  Alabama,  222. 

(i)  /7ry/  Degree,  222. 

(2)  Second  Degree,  222. 

(3)  7}ijh/  Degree,  223. 
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b.  In  Kentucky^  223. 

c.  In  Minnesota,  223. 

(i)  First  Degree,  223. 

(2)  Second  Degree,  224. 

(3)  Third  Degree,  224, 

d.  In  Oregon,  224. 

D.  THE  INFORMATION,  225. 
1.  In  General,  225. 
».  Precedents,  225.  , 

a.  For  Burning  with  Intent  to  Defraud  Insurance  Company, 

225. 

b.  For  Attempt  to  Commit  Arson,  226. 

(1)  By  Defendant  Himself,  226. 

(2)  By  Procuring  Another,  226. 

m.  THE  Criminal  complaint,  227. 

1.  In  General,  227. 

t.  Statutory  Forms  in  New  York  for  Arson,  227. 

a.  In  First  and  Second  Degrees,  227. 

b.  In  Second  and  Third  Degrees,  227. 

CROSS-REFESUSNOESS. 

For  other  Forms  relating  to  proceedings  more  or  less  intimately  connected  with 
the  subject  of  Arson,  see  the  titles  ACCESSORIES,  AIDERS,  AND 
ABETTORS;  CONSPIRACY;  and  MURDER, 

For  Forms  connected  with  Civil  Actions  for  the  Recovery  of  Damages  caused 
by  Arson  or  Burning,  see  the  title  FIRES. 

For  matters  of  Substantive  Law  pertaining  to  the  subject  of  Arson  and  Burn- 
ing, see  the  title  ARSON,  2  Am.  and Eng.  Encyc.  of  Law  {2d  ed,),giy. 

For  matters  of  Heading  and  Practice  pertaining  to  the  subject  of  Arson  and 
Burning,  see  the  title  ARSON,  2  Encyc.  of  PL  and  Pr.  823. 

I.  THE  Indictment. 

1.  At  Common  Law. 

a.  For  Arson  or  Bomiiig. 

(1)  Of  a  Dwblling  House. 

(a)    Generally. 

Form  No.  3341. 

(Precedent  in  4  Wentw.  PI.  ao;  3  Chit.  Cr.  L.  1127;  2  Rev.  Swift's  Dig.  829.) 

Middlesex.  The  jurors  of  our  lord  the  king  upon  their  oath  pre- 
ient,^  that  yohn  Mead^  late  of  the  parish  of  Saint  George  the 
Martyr^  in  the  county  of  Middlesex^  laborer  *  [not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil],*  on  the  Ji^th^  day  of  ^uly^  in  the  thirty-first 

1.  For  the  formal  parts  of  an  indict-  in  [  ]  is  unnecessary.    3  Chit.  Cr.  L. 

ment  in  a  particular  jurisdiction,  con-  1 127,  note  /. 
tnlt  the  tide  Indictmbnts.  8.  The  exact  day  is  not  material.    4 

1  The  portion  of  the  form  inclosed  Wentw.  PI.  20,  note. 
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year  of  the  reign  of  our  sovereign  lord  George  the  Third,  king  of 
Great  Britain,  and  so  forth, i  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  \  feloniously,  wilfully,  and  ma- 
liciously, did  set  fire  to  and  burn  a  certain  dwelling-house^  of  one 
Walter  Car-war  dine  ^^  there  situate,  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,*  that  the  said  yohn 
Mead  [not  having  the  fear  of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil]'  on  the  ^2L\d  Ji/th^  day 
of  yuly^  in  the  said  thirty-first  year  of  the  reign  of  our  said  lord 
the  king,  with  force  and  arms,  at  the  said  parish  of  Saint  George 
the  Martyr^  in  the  said  county  of  Middlesex^  unlawfully,  wilfully, 
maliciously,  and  feloniously,^  did  set  fire  to  a  certain  other  dwell- 
ing-house *  of  the  said  Walter  Carwardine  *  there  situate,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

(h)    Of  the  Reversioner, 

Form  No.  3343. 

(Precedent  in  4  Wentw.  PI.  3i.) 

{^Commencing  as  in  Form  No.  2S41^  and  continuing  down  to  \) 
about  the  hour  of  twelve  in  the  night  of  the  same  day,  a  certain 
house  of  one  William  Butler^  there  situate,  feloniously,  wilfully,  and 
maliciously,  then  and  there  did  set  on  fire  and  burn,  against  the  peace 
of  our  said  lord  the  present  king,  his  crown  and  dignity.®  And  the 
jurors  aforesaid  upon  their  oath  further  present,  that  the  said  Andreit 
Broome^  eStQV  the  first  day  of  June^  A.D.  1711^  to  wit,  on  thefifiih^ 
d^yoi  March ^  in  the  twentieth  year  of  the  reign  of  our  said  lord  the 
present  king,  about  the  hour  of  twelve  in  the  night  of  the  same 
day,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  a  certain  house  of  the  said  William  Butler^  there 
situate,  feloniously,  wilfully,  and  maliciously,  then  and  there  did 
set  on  fire,  and  against  the  peace  of  our  said  lord  the  present  king, 
his  crown  and  dignity,  and  also  against  the  form  of  the  statute  in 
that  case  made  and  provided.®    And  the  jurors  aforesaid  upon  their 

1.  This  i8  in  lieu  of  the  formula,  4.  This  second  count  was  under  the 
**  King    of    Great    Britain,     France,    statute  9  Geo.  I.,  c.  22,  ^  i. 

and   Ireland,  Defender  of  the  Faith,  6.  See  supra,  note  2,  p.  195. 

etc."  6.  See  supra,  note  3,  p.  195. 

2.  It  is  not  necessary  to  say  "  dwell-  7.  These  words  must  be  inserted 
ing  house;"  the  word '* house"  is  suf-  here,  although  the  statute  does  not 
iicient.     I  Hale  567.  contain  them.     3  Chit.   Cr.  L.  1128, 

8.  The  name  of  the  owner  of  the  note  t. 

house  must  be  stated  if  known.     If  the  8.  The  first  and  third  counts  of  this 

name  cannot  be  ascertained,  however,  indictment  are  common-law  counts; 

it  may  be  alleged  as  the  house  of  a  the  second  and  fourth  are  under  the 

person  to  the  jurors  unknown.    2  East  statute  9  Geo.  I.,  c.  22. 
P.  C.  1034;  3  Chit.  Cr.  L.  1126. 
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oath  further  present,  that  the  said  Andrew  Broome^  on  the  ^djifth  i 
day  of  March y  in  the  twentieth  year  of  the  reign  of  our  said  lord 
the  king,  about  the  hour  of  twelve  in  the  night  of  the  same  day, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, a  certain  house  of  one  Stone  Tupped^  there  situate,  feloniously, 
wilfully,  and  maliciously,  then  and  there  did  set  on  fire  and  burn, 
against  the  peace  of  our  said  lord  the  present  king,  his  crown  and 
dignity.'  And  the  jurors  aforesaid  upon  their  oath  further  present, 
that  the  said  Andrew  Broome ^  on  the  ^djifth  ^  day  of  Marchy  in  the 
twentieth  year  of  the  reign  of  our  said  lord  the  present  king,  about 
the  hour  of  twelve  in  the  night  of  the  same  day,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain 
house  of  the  said  Stone  Tupped^  there  situate,  feloniously,  volun- 
tarily, and  maliciously,  then  and  there  did  set  fire  to,  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity,  and  also 
against  the  form  of  the  statute  in  that  case  made  and  provided.^ 

v2  •  Of  a  Priso   . 

Form  No.  2343. 
(Precedent  in  3  Chit.  Cr.  L.  1x28.)  6 

( Commencing  as  in  Form  No.  2S41^  and  continuing  down  to  *) 
[being  an  evil-disposed  person,  and  not  regarding  the  laws  of  this 
realm,  nor  fearing  the  pains  and  penalties  therein  contained]  ,•  ♦  on 
[the  fifth  1  day  of  yuly^  in  the  thirty-first  year  of  the  reign  of  our 
sovereign  lord  George  the  Third,  king  of  Great  Britain,  etc. 7],* 
about  the  hour  of  twelve  in  the  night  of  the  same  day,  with  force 
and  arms,  at  [the  parish  aforesaid,  in  the  county]  •  aforesaid,  a  cer- 
tain building  there  situate  and  being  called  the  Hole  (the  same  then 
and  there  being  the  prison  of  the  borough  of  Kingston^  in  the  county 
aforesaid),  then  and  there  unlawfully,  wickedly,  wilfully,  mali- 
ciously, and  injuriously  did  set  fire  to,  and  the  same  building  called 
the  Hole  did  by  such  firing  then  and  there  burn,  consume,  and 
destroy,  to  the  evil  example  [of  all  others]  •  and  against  the  form  of 
the  statute  [in  such  case  made  and  provided], •  and  against  the 
peace  [of  our  said  lord  the  king,  his  crown  and  dignity].®  And 
the  jurors  [aforesaid,  on  their  oath  aforesaid,  do  further  present]* 
that  the  said  yohn  Doe,  on  the  said  [fifth  1  day  of  yuly,  in  the  said 
thirty.first  year  of  the  reign  of  our  said  lord  the  king],®  about  the 

1-  See  supra,  note  3,  p.  195.  years,  are  omitted  from  the  precedent 

*•  See  jir/rff,  note  3,  p.  196.  as  it  appears  in  Wentworth. 

'•  See  .?«//-<?,  note  8,  p.  196.  5.  See   also  a  precedent  in  a  Rev. 

*•  A  fifth  and  sixth  count,  the  same  Swift's  Dig.  828. 

as  the  third  and  fourth,  but  stating  the  6.  See  supra,  note  2,  p.  191;. 

house  to    be   the    house    of  Andrew  7.  See  supra,  note  i,  p.  i9iS. 

Broome  himself,  who  was  tenant  for  8.  The  words  inclosed  in  [     ]  will 

'•e  remainder  of  the  term  for  three  not  be  found  in   the    precedent,  but 

>ears  under  the  lessee  for  ninety-nine  have  been  added  to  render  the  form 

complete. 
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hour  of  twelve  in  the  night  of  the  same  day,  with  force  and  armSf 
at  [the  parish  aforesaid,  in  the  county]^  aforesaid,  a  certain  build- 
ing there  situate  and  being,  called  the  Hole^  then  and  there  un- 
lawfully, wickedly,  wilfully,  maliciously,  and  injuriously  did  set 
fire  to,  and  the  same  building  called  the  Hole  then  and  there 
unlawfully,  wickedly,  and  injuriously,  did,  by  such  firing  [then 
and  there],  1  bum,  consume,  and  destroy  (concluding  as  in  the 
Jirst  count), ^ 

(8)  Op  a  Mill. 

Form  No.  2344. 
(Precedent  in  3  Chit.  Cr.  L.  1x29.) 

(Commencing  as  in  Porm  No,  2841^  and  continuing  down  to*) 
together  with  divers  other  ill-disposed  persons,  whose  names  are 
to  the  said  jurors  at  present  unknown,  heretofore,  to  wit,  on  [the 
Jifth  *  day  of  July^  in  the  fifteenth  year  of  the  reign  of  our  sov- 
ereign lord  George  the  Thirdf,  king  of  Great  Britain,  etc.*],l  with 
force  and  arms  [at  the  parish  aforesaid,  in  the  county  aforesaid],^ 
did  feloniously,  wilfully,  and  unlawfully  set  fire  to  and  burn  a  cer- 
tain cotton  mill,  warehouse,  and  shop  situate  at  [the  parish  afore- 
said, in  the  county]^  aforesaid,  and  then  being  in  the  possession  of 
one  Samuel  Short  and  one  William  West,  with  intent  thereby  to 
injure  the  said  Samuel  Short  and  William  West,  they  the  said 
Samuel  Short  and  William  West  at  the  time  of  the  committing  of 
the  felony  as  aforesaid,  being  liege  subjects  of  our  said  lord  the  king, 
against  the  form  of  the  statute  [in  such  case  made  and  provided],^ 
and  against  the  peace  [of  our  said  lord  the  king,  his  crown  and 
dignity]. 1  And  the  jurors  [aforesaid,  on  their  oath  aforesaid]^  do 
further  present,  that  the  said  ^ohn  Doe  [at  the  parish  aforesaid,  in 
the  county  aforesaid,  on  the  said  fifth '  day  of  yuly,,  in  the  said 
fifteenth  year  of  the  reign  of  our  saia  lord  the  king],i  and  the  other 
ill-disposed  persons,  whose  names  are  to  the  said  jurors  unknown, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  with  force 
and  arms,  at  [the  parish  aforesaid,  in  the  county]  ^  aforesaid,  did 
feloniously,  wilfully,  maliciously,  and  unlawfully  set  fire  to  and 
burn  a  certain  mill,  to  wit,  a  cotton  mill,  situate  at  [the  parish 
aforesaid,  in  the  county] ^  aforesaid,  and  then  being  in  possession  of 
the  said  Samuel  Short  [against  the  form  of  the  statute]  ^  (concluding 
as  in  the  first  count), ^ 


1.  The  words  inclosed  in  [      ]  will  S.  See  supra,  note  3,  p.  195. 
not  be  found   in  the  precedent,  but  4.  See  supra,  note  z,  p.  196. 

have  been  added  to  render  the  form  5.  This  indictment  is  framed  under 

complete.  stat.  9  Geo.  III.,  c.  a8. 

2.  This  indictment  is  framed  under 
the  Stat.  9  Geo.  I.,  c.  22. 
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(4)  Of  a  Stack  of  Hay. 
Form  No.  2345. 

(Precedent  in  3  Chit.  Cr.  L.  iiaS.) 

(Commencing  as  in  Form  No.  2SJ^ly  and  continuing  down  to  \) 
t  certain  stack  ^  of  hay  of  and  belonging  to  one  Samuel  Short  feloni- 
ously, unlawfully,  wilfully,  and  maliciously  did  set  fire  to,^  against 
the  form  of  the  statute  '  (concluding  as  in  Form  No.  2S41). 

b.  For  Attempt  to  Commit  Arson. 
(1)  Of  Defendant's  Own  House. 

Form  No.  2346. 
(Precedent  in  3  Chit.  Cr.  L.  ii3i.)4 

( Commencing  as  in  Form  No.  2S41^  and  continuing  down  to  *) 

[being  a  person  of  a  wicked  mind  and  disposition]  ^  and  unlaw- 
ully  and  maliciously  devising  and  intending  to  set  on  fire  and  bum  a 
certain  house  *  of  one  Samuel  Short ^^  there  situate,  of  which  said 
bouse  he  the  said  yohn  Doe  was  then,  to  wit,  on  the  day  and  year  here- 
after mentioned,  possessed,  for  a  term  of  years  then  and  yet  to  come 
and  unexpired,  on  [th^Jifih  ^  day  of  yuly^  in  the  thirty-first  year  of 
the  reign  of  our  sovereign  lord  (jeorge  the  Third,  king  of  Great 
Britain,  etc.*],^  with  force  and  arms,  at  [the  parish  aforesaid,  in  the 
countyjB  aforesaid,  a  certain  lighted  wax  candle  which  he  the  said 
John  Doe  had  then  lately  before  set  fire  to  and  lighted,  did  unlawful- 
ly, wickedly,  and  maliciously  fix  and  put  in  a  certain  closet,  under  and 
adjoining  certain  wooden  stairs,  called  the  kitchen  stairs,  in  the  afore- 
said house  of  the  said  Samuel  Shorty  which  said  house  then  was 
and  now  is  situate  and  being  in  a  certain  neighborhood  and  street 
there,  called  Nerw  Bond  Street,  and  contiguous  and  adjoining  to 
certain  dwelling-houses  there,  of  and  belonging  to  divers  of  the  liege 
subjects  of  our  said  lord  the  king,  and  that  he  the  said  yohn  Doe  did 
then  and  there  unlawfully,  wickedly,  and  maliciously  put  and  place 
about,  unto,  and  against  the  said  lighted  candle  bO  fixed  and  put 
by  him  the  said  yohn  Doe  in  the  said  closet  as  aforesaid,  divers 
matches  and  small  pieces  of  wood  and  other  combustible  materials, 

1.  The  statute  made  it  a  felony  to  4.  The  precedent  in  3  Chit.  Cr.  L. 

set  fire  to  a  cock,  mow,  or  stack  of  1 131,  contains  four  other  counts,  which 

com, etc.;  consequently  setting  iire  to  have  been  omitted  from  the  form  as  it 

»  "  parcel  of  unthreshed  wheat "  was  appears  in  the  text.     These  counts  are 

held  to  be  not  a  felony  within   the  substantially  the  same  as  the  two  given 

statute.    Rex  v.  Judd,  i  Leach  C.  C.  in  the  text. 

484.  5.  The  words  enclosed  in  [  ]  will  not 

1  This  is  a  sufficient  allegation  un-  be  found   in   the  precedent,  but  have 

der  the  statute.     It  is  not  necessary  to  been  added  to  render  the  form  com- 

*ilege  that  the  property  is  burned  or  plete. 

consumed.     3  Chit.  Cr.  L.  1128.  note  x.  6.  See  supra^  note  3,  p.  196. 

I.  This  indictment  is  framed  under  7.  See  supra^  note  3,  p.  195. 

Stat  9  Geo.  I.,  c.  22.  8.  See  supra^  note  z,  p.  196. 
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with  a  wicked  and  malicious  intention,  by  means  thereof  then  and 
there  feloniously  to  set  fire  to  the  aforesaid  house  of  the  aforesaid 
Samuel  Shorty  and  to  burn  and  consume  the  same,  to  the  great 
damage  of  the  said  Samuel  Shorty  to  the  great  danger,  terror,  and 
aflPrightment  of  all  the  liege  subjects  of  our  said  lord  the  king  near  the 
said  house  then  and  there  inhabiting  and  dwelling,  and  against  the 
peace  [of  our  said  lord  the  king,  his  crown  and  dignity]  .^  And 
the  jurors  [aforesaid,  on  their  oath  aforesaid]  ,l  do  further  present 
that  the  said  yohn  Doe  being  such  person  as  aforesaid,  afterwards,  to 
wit,  on  [the  said^/f//^  day  of  yuly^  in  the  said  thirty-Jirst  year  of 
the  reign  of  our  said  lord  the  king],^  with  force  and  arms,  at  [the 
parish  aforesaid,  in  the  county]  ^  aforesaid,  a  certain  wa3?  candle, 
which  he  the  said  yohn  Doe  had  then  lately  before  set  fire  to  and 
lighted,  did  unlawfully,  wickedly,  and  maliciously  fix  and  put  up  in  a 
certain  closet  under  and  adjoining  to  certain  wooden  stairs  called 
the  kitchen  stairs,  in  the  dwelling-house  of  him  the  said  yohn  Doc 
there  situate,  which  said  dwelling-house  then  was  and  now  is  situate 
and  being  in  a  certain  neighborhood  and  street,  there  called  New 
Bond  Street,  and  contiguous  and  adjoining  to  certain  dwelling-houses 
then  and  there  belonging  to  divers  of  the  liege  subjects  of  our  said 
lord  the  king,  and  that  the  said  yohn  Doe  did  then  and  there  unlaw- 
fully, wickedly,  and  maliciously  put  and  place  about,  unto,  and  against 
the  said  last -mentioned  lighted  candle  so  fixed  and  put  by  him  the  said 
yohn  Doe  in  the  said  last-mentioned  closet  as  aforesaid,  divers  matches 
and  small  pieces  of  wood  and  other  combustible  materials,  with  a 
wicked  and  malicious  intention,  by  means  thereof  then  and  there 
feloniously  to  set  fire  to  the  aforesaid  dwelling-house  of  him  the  said 
yohn  Doe^  and  to  burn  and  consume  the  same,  to  the  great  danger, 
terror,  and  afFrightment  of  all  the  liege  subjects  of  our  said  lord  the 
king,  near  the  said  dwelling-house  of  him  the  said  yohn  Doe  then 
and  there  inhabiting  and  dwelling,  and  against  the  peace  [of  our 
said  lord  the  king,  his  crown  and  dignity]. ^ 

Form  No.  a347> 

(Precedent  in  4  Wentw.  PI.  58;  3  Chit.  Cr.  L.  1129;  2  Rev.  Swift's  Dig.  829.) 

(  Commencing  as  in  Form  No.  2346^  and  continuing  down  to  *) 
belonging  to  him  the  said  yohn  Doe^  situate  in  the  parish  afore- 
said, in  the  county  aforesaid,  on  the  twenty-eighth  day  of  May^ 
in  the  thirty-third  year  of  the  reign  of  our  sovereign  lord  George 
the  Third,  king  of  Great  Britain,  etc.,'  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wick- 
edly, and  maliciously  did  set  fire  to  a  certain  part  of  the  wooden 
floor  of  and  belonging  to  the  said  house,  which  said  wooden  floor 

1.  See  suproy  note  5,  p.  199.  imprisonment,  and  pillory,  to  set  fire 

2.  To  constitute  arson  at  common  to  a  man's  own  house  so  as  to  create 
law  the  house  burned  must  belong  to  danger  to  others.     Cro.  Car.  377. 
another.     It  was  always,   however,   a  8.  See  supra,  note  i,  p.  196. 
misdemeanor,  punishable    with    fine, 
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was  then  and  there  placed  on  the  ground  floor  of  the  said  hquse, 
which  said  house  was  then  and  there  contiguous  and  hear  to  a  cer- 
iain  dwelling  house  of  and  belonging  to  divers  of  the  liege  subjects 
of  our  said  lord  the  king,  situate  in  the  parish  aforesaid,  in  the  county 
aforesaid,  with  a  wicked  intention  by  means  of  such  setting  flre  to 
the  said  part  of  the  said  wooden  floor,  of  and  belonging  to  the  said 
house,  of  the  said  yohn  Doe^  then  and  there  unlawfully,  wilfully,  and 
maliciously  to  set  on  Are  and  bum  the  said  house  of  the  said  yoJm 
Doty  to  the  great  damage,  danger,  terror,  and  afFrightment  of  all  the 
liege  subjects  of  our  said  lord  the  king,  near  the  house  of  the  said 
John  Doe  then  and  there  inhabiting  and  dwelling;  in  contcinpr 
of  our  said  lord  the  king  and  his  laws,  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity.  And  the  jurors  aforesaid  on  their  oath  aforesaid  do 
further  present  that  the  said  yohn  Doe  [being  a  person  of  a  wicked 
mind  and  disposition]^  afterwards,  to  wit  (on  the  day  and  date^ 
and  at  the  place  mentioned  in  the  first  count) ,  unlawfully  and  ma- 
liciously did  attempt  then  and  there  to  set  on  Bre  and  burn  a  certain 
house  of  the  said  yohn  Doe  situate  in  the  parish  aforesaid,  in  the 
county  aforesaid,  to  the  great  damage  {concluding  as  in  the  first 
count), 

(2)  Of  Another's  House. 

Form  No.  2348. 

(Precedent  in  4  Wentw.  PI.  59;  3  Chit.  Cr.  L.  1130.) 

(Commencing as  in  Form  No,  234^,  and  continuing  down  to  \) 
unlawfully,  wilfully,  and  maliciously  did  set  fire  to  part  of  the 
wainscot  of  and  belonging  to  a  certain  room,  then  being  in  the 
occupation  of  her  the  said  Elizabeth  Wead^  and  then  being  parcel  of 
the  dwelling-house  of  Ediuard  Dod^^  situate  in  a  certain  street 
called  Great  Bath-street^  in  the  parish  aforesaid,  in  the  county 
aforesaid,  and  which  said  dwelling-house  there  was  contiguous  and 
adjoining  to  certain  other  dwelling-houses,  thereof  and  belonging 
to  divers  of  the  liege  subjects  of  our  said  lord  the  king,  with  a 
wicked  intention  by  means  thereof,  then  and  there  unlawfully, 
wilfully,  and  maliciously  to  burn  and  consume  the  said  room,  and 
two  other  rooms,  then  and  there  being  in  the  occupation  of  her  the 
said  Elizabeth  Wead^  and  which  said  last-mentioned  rooms  then 
were  also  parcel  of  the  said  dwelling-house  of  him  the  said  Edward 
Dod^i  to  the  great  damage  of  the  said  Edward  Dod,  to  the  great 
danger,  terror,  and  afFrightment  of  all  the  liege  subjects  of  our  said 
lord  the  king,  near  the  said  dwelling-house  of  the  said  Edward 
Dod^  then  and  there  inhabiting  and  dwelling,  in  contempt  of  our 
said  lord  the  king,  and  his  laws,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity  :  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present,  that  the  said  Elizabeth  Wead, 
being  such  person  as  aforesaid,  afterwards  (that  is  to  say),  on  the 

1-  The  words  inclosed   in  [     ]  are    the  old  precedents,     i  Chit.  Cr.  L.  239. 
not  necessary,  thoug^h  found  in  many  of        2.  See  supra,  note  3,  p.  196. 
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said  twenty-Jirst  i  day  of  May^  in  the  twenty-sixth  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully,  wickedly,  and  maliciously  did  set  fire  to  a  certain 
quantity  of  gunpowder,  (to  wit),  one  ounce  of  gunpowder,  then 
lately  before  put  by  her  the  said  Elizabeth  Wead^  into  a  certain 
wooden  trunk,  among  divers  combustible  materials,  then  being  in 
the  said  trunk,  and  which  said  trunk,  then  was  placed  in  a  certain 
room,  there  called  the  dining-room,  then  and  there  being  in  the 
occupation  of  her  the  said  Elizabeth  Wead^  and  which  said  room, 
called  the  dining-room,  then  was  parcel  of  the  said  dwelling-house 
of  him  the  said  Edward  Dod^^  situate  in  a  certain  street,  called 
Great  Bath-street^  in  the  parish  aforesaid,  in  the  said  county  afore- 
said, and  which  said  dwelling-house  then  was  contiguous  and  ad- 
joining to  certain  .other  dwelling-houses,  thereof  and  belonging  to 
divers  of  the  liege  subjects  of  our  said  lord  the  king,  with  a  wicked 
intention  by  means  thereof,  then  and  there  unlawfully,  wilfully,  and 
maliciously  to  set  on  fire  and  burn  the  said  room,  called  the  dining- 
room,  so  then  being  in  the  occupation  of  her  the  said  Elizabeth 
Wead^  to  the  great  damage  of  the  said  Edward  Dody  to  the  great 
danger,  terror,  and  afFrightment  of  all  the  liege  subjects  of  our  said 
lord  the  king  near  the  said  dwelling-house  of  the  said  Edward  Dod 
then  and  there  inhabiting  and  dwelling,  in  contempt  of  our  said 
lord  the  king,  and  his  laws,  and  against  the  peace  of  our  lord  the 
king,  his  crown  and  dignity :  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  present,  that  the  said  Elizabeth  Wead^  being 
such  person  as  aforesaid,  afterwards,  (that  is  to  say),  on  the  said 
twenty-first  ^  day  of  May^  in  the  twenty-sixth  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  un- 
lawfully, wickedly,  and  maliciously  did  attempt  then  and  there  to  set 
fire  to,  and  burn  and  consume  certain  rooms,  (to  wit),  three  rooms 
of  and  belonging  to  the  dwelling-house  of  the  said  Edward  Dod^"^ 
situate  in  a  certain  street  called  Great  Bath-street^  in  the  parish 
aforesaid,  in  the  county  aforesaid,  and  which  said  last-mentioned 
rooms,  then  and  there  were  in  the  occupation  of  her  the  said  Eliza- 
beth  Wead,  the  said  last  mentioned  dwelling  house  there  being  con- 
tiguous and  adjoining  to  certain  other  dwelling  houses,  thereof  and 
belonging  to  divers  of  the  liege  subjects  of  our  said  lord  the  king, 
to  the  great  danger  and  afFrightment  of  all  the  liege  subjects  of  our 
said  lord  the  king,  near  the  said  dwelling-house  of  the  said  Edward 
Dody  then  and  there  inhabiting  and  dwelling,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

c.  For  Procuring  a  Person  to  Commit  Arsoo. 

Form  No.  2349. 

(Precedent  in  3  Chit.  Cr.  L.  1129.) 
(  Commencing  as  in  Form  No.  234.1  ^  and  continuing  down  to  *) 

1.  See  suproy  note  3,  p.  195.  8.  See  supra^  note  3,  p.  190. 
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after  the  first  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  twenty-three,  to  wit,  on  \xhe  fifth  ^  day  of  yuiy 
in  the  year  aforesaid]  ,^  with  force  and  arms,  at  [the  parish  afore- 
said, in  the  county]^  aforesaid,  did  feloniously  and  maliciously  pro- 
cure Samuel  Shorty  by  promise  of  money,  to  wit,  of  the  sum  of 
twenty  shillings ^  to  join  him  the  said  yohn  Doe^  unlawfully,  felo- 
niously, and  maliciously,  in  setting  fire  to  a  certain  stack  of  hay 
belonging  to  yoseph  Ilunt^  in  the  farmyard  of  him  the  said  joseph 
Hunt,  situate,  lying,  and  being  in  the  said  [parish  and  county  afore- 
said] ,<  against  the  form  of  the  statute  ^  (concluding  as  in  Form 
No.2S41). 

2.  Under  Statutes. 

a.  For  Arson  or  Burning. 

(1)  In  General.* 

Form  No.  2350. 

Supreme  Court,  County  of  Suffolk, 
Tkt  People  of  the  State  of  New  Tork 

against 
yohn  Doe. 

The  grand  jury  of  the  county  of  Suffolk  by  this  indictment  accuse 
*}ohn  Doe  of  the  crime  of  arson  {or  tf  the  offence  does  not  amount 
to  arson  give  a  brief  description  of  it  as  given  in  the  statute)  com- 
mitted as  follows  :  *  ♦ 

The  said  yohn  Doe,  on  the  tenth  day  of  May,  i89^,  about  eleven 
o'clock  in  the  night^  of  said  day,  at  the  village  of  Northport,  in  this 

1.  See  iufra,  note  3,  p.  195.  tion  is  of  importance  as  marking  one 

1  The  words  inclosed  in  [  ]  will  not  of  the  distinctions  between  arson   in 

be  found  in  the  precedent,  but  have  the  first  and  arson  in  a  lower  degree, 

been  added  to  render  the  form  com-  Inyet  other  jurisdictions,  in  w^hich  the 

plete.  crime  is  not  divided  into  degrees,  the 

S.  This  indictment  was  framed  under  burning  of  property  during  the  night 

Stat.  9  Geo.  I.,  c.  22.  time  is  punishable  by  a  more  severe 

1  This  form  of  indictment  together  penalty  than  if  the  burning  be  done 

with  the  notes  thereon  will  enable  the  during  the  daj. 

pleader  to   draw    an   indictment  for        In  Lewis  v.  State,  49  Miss.  355,  the 

either  arson  or  burning  in  any  juris-  indictment  charged   that  "  Anderson 

diction,  with  the  exception  of  indict-  Lewis  lately,  to  wit:  On  the  loth  day 

©ents  for  firing  woods,  prairies,  etc.,  of    October.   1871,   in  the  county  of 

for  which  see  infra^  Form  No.  2376,  Lauderdale,    aforesaid,   in   the  night 

and  for  burning  property  with  intent  time,  a  certain  dwelling  house  there 

to  defraud  an  insurance  company,  for  situate,  in  which  a  human  being  was  at 

which  see  infra^  Form  No.  2374.  the    time,  and    usually  lodging,   did 

For  the  form  of  an  indictment  for  unlawfully,  feloniously  and  malicious- 

*n  attempt  to  commit  arson,  see  infra^  \y  set  fire  to  and  burn,  contrary  to  the 

Form  No.  2378.  statute."     It  was  held  that  this  indict- 

B-  For  the  formal  parts  of  an  indict-  ment  was  bad  for  omitting  to  charge 

inent  in  a  particular  jurisdiction,  con-  the  **  staying,  lodging,  or  residing" 

wit  the  title  Indictments.  to    be  **  at    night "   as    well    as    the 

i-  In  many  jurisdictions  this  allega-  burning. 
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county,  did  feloniously, 1  unlawfully,  wilfully,*  and  maliciously* 
set  *  ♦  •  fire  to  '  and  ®  burn  ^  (or  cause  to  he  set  Jire  to  and  burned) 
(or  set  Jire  to)  (or  burn)  (or  set  Jire  to  with  intent  to  burn^  and 

1.  If  under  the  statute  the  offense  the  act  was  done  '*  feloniously,  wil- 
charged  in  the  indictment  is  a  mis-  fully,  and  maliciously,"  without  aver- 
demeanor  only,  the  word  "feloniously"  ring  that  it  was  done  *' mischievous- 
should  be  omitted.  Black  v.  State,  a  ly  "  or  with  malice  against  the  owner, 
Md.  378.  If,  however,  the  offense  was  not  sufficient.  State  v,  Jackson, 
charged  in  the  indictment  is  a  felony,  Z3  Ired.  (N.  Car.)  329. 

the  omission  of  the  word  "feloniously"  4.  An  indictment  for  arson  charging 

is  fatal.    Mott  v.  State,  29  Ark.  147;  that  defendant "  did  set "  (omitting  the 

State  r.  Purdie,  67  N.  Car.  25;  State  word  "fire")  **  to,  and  the  same  hpuse 

v»  Roper,  88  N.  Car.  656.  then  and  there,  by  the  kindling  of  such 

2.  WUftiUy.  —  Where  the  indictment  fire,  did  feloniously,  wilfully,  and  ma- 
charges  the  "unlawful,  malicious,  and  liciously  burn  and  consume,"  was  held 
felonious ''  burning  of  a  building,  sufficient  under  a  statute  declaring 
it  is  not  necessary  to  use  the  word  that  "  every  person  who  shall  set  lire 
"wilfully."  People  t'.  Haynes,  55  to  or  burn"  should  be  guilty,  etc.; 
Barb.  (N.  Y.)  450;  38  How.  Pr.  (N.  Y.  the  statute  being  in  the  disjunctive. 
Supreme  Ct.)  369;  Chapman  v.  Com.,  the  indictment  would  have  been  good 
5  Whart.  (Pai)  427;  so  also  in  State  v.  had  it  contained  the  second  clause 
Thorne,  81  N.  Car.  555.  "But  sec  contra  only,  for  burning  the  house,  and  the 
under  an  amended  statute.  State  v.  defective  attempt  to  include  the  first 
Morgan,  98  N.  Car.  641.  clause  may  be  rejected  as  surplusage. 

Texas, — In  Texas  it  has  been  held  Polsten  7'.  State,  14  Mo.  463. 

that  the  use  of  the  word  "wilfully"  5.  When  the  words  "  set  fire  to  "  are 

sufficiently  describes  the  intent,  and  not  found  in  the  statute,  it  is  doubtful 

that  it  is  not  necessary  to  use  the  words  if  it  is  necessary  to  use  them ;  they  are 

"feloniously"     and     "maliciously."  generally  inserted,  however.     People 

Thomas  v.  State,  41  Tex.  27 ;  Tuller  v.  Myers,  20  Cal.  78. 

V,  State,  8  Tex.  App.  506.  6.  Though    the    language     of    the 

8.  Kalleloiialy. — Malice  is  one  of  the  statute  creating  the  offense  be  in  the 

essential  ingredients  of  the   crime  of  disjunctive,  i,e.  "burn  or  cause  to  be 

arson  or  burning,  and  the  omission  burned,"  and  the  indictment  charged 

of  the  word  "  maliciously "  in  the  in-  the  offense    in    the    conjunctive,   i.e. 

dictment  is  fatal.     Jesse  v.  State,  28  that     the     defendant     "burned     and 

Miss.  100;  Maxwell  v.  State,  68  Miss,  caused  to  be  burned,"  the  allegation  is 

339,  8  So.  Rep.  546;  State  v.  Gove,  34  sufficient.     State  z\  Price,  11  N.  J.  L. 

N.  H.  510.  And  in  Kellenbeck  zk  State,  205. 

10  Md.  ^31,  a  substitution  of  the  word  7.  In  Howel  z\  Com.,  5  Gratt.  (Va.) 

"unlawtully"  for  "  maliciously  "  was  664,  and  in  Cochrane  z\  State,  6  Md. 

held  bad.                                       '  -400,  it  was  held  that  the  word  "  burn " 

But  in  Aikman  v.  Com.  (Ky.  1892),  must  be  used  in  the  indictment;  but  in 

18  S.  W.  Rep.  937,  following  Young  State  v.  Taylor,  45  Me.  322,  it  was 

z\  Com.,   12   Bush  (Ky.)  243,  it  was  held  that  the  words  "  set  fire  to "  wpre 

held  that  the  word  "  feloniously  "   in-  equivalent  to  the  word  "  bum"  in  the 

eluded   the  word  "  maliciously "  and  statute, 

sufficiently  charged  malice.  8.  Where  the  fire  was  set  directly  to 

Wantonly. — Under  the  North  Caro-  the  building  burned,  no  allegation  of 

Una  statute,  the  omission  of  the  stat-  intent  to  burn  the  building  is  necessary, 

utory  word  "  wantonly  "  from  an  in-  since  the  act  of  setting  fire  thereto 

dictment  charging  that  the  defendant  necessarily  implies  such  intent.    State 

"feloniously, wilfully, maliciously, and  z\  Hill,  55  Me.  365;  State  f.  Watson, 

unlawfully  set  fire  to,"  etc.,  is  ground  63   Me.   135;    State   z\  Bean,  77   Me. 

for  an  arrest  of  judgment.     State  z\  486;  People  r.  Fanshawe,  65  Hun  (N. 

Morgan,  98  N.  Car.  641.  Y.)  77;  Thomas  z\  State,  41  Tex.  27; 

KUaolileyoiiBly. —  Where   the    indict-  Tuller  v.  State,  8  Tex.  App.  501.     But 

inent  was  for  the  malicious  destruction  in  Mary  z\  State,  24  Ark.  44,  an  indict- 

of  farm  implements,  it  was  held  that  ment   was  held     defective  because  it 

setting  forth  in   the   indictment   that  alleged  that  the  house  was  burned  with 
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thereby  burned)  a  certain  inhabited^  building^  (or  a  certain  store 
or  shop ^  or  certain  chattels ^  to  ivit^  one  cash  book^  two  ledgers^  etc,^^ 
as  the  case  may  be)  there  situate,*  *  *  *  in  which  there  was  at  the 
time  a  human  being,*  namely,  Leonard  A.  Ford^  (or  whose  name 
is  to  the  grand  jury  unknown) ,  of  the  value  of  one  thousand  dollars,  ^ 
and  being  then  aiid  there  the  property  of  another,®  to  wit,  of  one 

intent  to  injure   the  owner,  whereas  situate  at  a  certain  place  which  was 

under  the  statute  (Grould's  Dig.  339.  ^  within  the  jurisdiction  of  a  court,  and 

7}  it  should  have  charged  that  the  de-  alleged  to  be  *'  within  the  curtilage  of 

fendtntset  fire  with  intent  to  bum  the  the  dwelling  house  of  A,"  need  not 

house.  also  aver  that  the  dwelling  house  was 

1.  To  constitute  arson  in  the  iirst  at  that  place.     Com.   v.   Barney,    zo 

degree,  in  some  states  it  is  necessary  Cush.  (Mass.)  480. 

among  other  things  that  the  building  0.  In  some  states,  among  other  things 

should  be  inhabited.  necessary  to  constitute   arson  in  the 

S.  If  the    building    burned    was  a  first  diegree,  it  is  necessary  that  there 

dwelling  house,  it  is  sufficient  in  an  in-  should  be  in  the  building  at  the  time 

dictment  at  common  law  to  describe  of  the  burning  some  human  being. 

it  as  a  ** house"    without  using  the  An   indictment,  after  charging  the 

words    *' dwelling  house."    Com.   7*.  settine  fire  to  and  burning  of  a  num- 

Posey,  4  Call    (Va.)    109;   State   v.  her  of  dwelling  houses,   alleged  that 

Sutcliffe,  4    Strobh.     (S.   Car.)   398.  there  were  **  within  the  said  dwelling 

Where  the  term  **  dwelling  house  "  is  houses  some  human    being."     It  was 

u:(ed  in  the  statute,  it  is  necessary  to  held  that  the  averment  meant  that  there 

use  the  term  in  the  indictment.    State  was  a  human  being  in   each   house, 

r.  SutcliflTe,  4  Strobh.  (S.  Car.)  399;  Woodford  v.  People,  62  N.  Y.  121. 

Com.  z'.  Barney,  10  Cush.  (Mass.)  478;  6.  It  is  not  necessary  to  name  the 

Com.  V.  Smith,  151  Mass.  494.  person  in  the  house  at  the  time  the  fir> 

In  an  indictment  for  a  burning  made  ing  was  done ;  the  statement  in  the 
arson  by  statute;  the  building  should  words  of  the  statute,  that  at  the  time 
be  described  by  its  statutory  name ;  for  the  act  was  perpetrated  a  human  being 
example,  in  State  v.  O'Connell,  26  was  in  the  house,  is  sufficient.  State 
Ind.  266,  the  indictment  charged  the  7*.  Aguila,  14  Mo.  130. 
bumiagof  a  **  certain  building  called  7.  A  statement  of  the  value  of  the 
a  saloon."  This  indictment  was  held  property  burned  is  not  necessary,  ex- 
bad  for  not  showing  for  what  purpose  cept  when  the  statute  requires  the 
the  building  was  used,  for  under  the  property  destroyed  to  be  above  a  cer- 
Indiana  statute  an  indictment  for  tain  value,  or  when  the  punishment  is 
burning  a  building  or  shop  must  aver  in  proportion  to  the  value  of  the 
that  it  was  at  the  time  occupied  either  property  destroyed.  Ritchey  ik  State, 
as  a  shop  or  as  an  office  for  prof  essional  7  Blackf.  (Ind.)  z68;  Com.  v.  Hnmil- 
bnsiness.  ton,  15  Gray  (Mass.)  480. 

In  State  v.  Livermore,  44  N.  H.  386,  8.  Ownflrahlp— /»   General. —  Under 

an  indictment   under  a  statute  pro-  some  statutes    the    property    burned 

hibiting  the  burning  of  any   **  other  must  be  the  property  of  another.     It 

building,"  etc.,  charged  the  burning  is  sufficient,   however,  to  allege  that 

of  a  "certain  sawmill."    It  was  held  the  property  burned  belonged  to  the 

that  it  did  not  appear  from  the  indict-  person  actually  in  possession  in   his 

ment  that  the  sawmill  was  a  building  own  right.   People  v,  Wooley,  ^  Cal. 

and  hence  within  the  statute.  494;  People  v.  Simp.son,  (;o  Cal.  304; 

S.  An  indictment  charging  that  the  Ritchey  v.  State,  7  Blackf.  (Ind.)  168; 

defendant   on    a  certain  day   named  People  t*.  Gates,  15  Wend.   (N.  Y.) 

buraed  certain  articles  of  merchandise  159.     See    also    State    v,   Keena,    63 

separately  specified  in  the  indictment,  (jonn.   329.     In   this  last  case  it  was 

charges  a  single  act  of  burning,  and  held  that  where  the  building  burned 

not  as  many  .separate  acts  as  there  are  was  de.scribed   in   the   indictment  as 

diiferent   articles    named.     Com.    f.  the  building  of  the  owner,   and  the 

Goldstein,  114  Mass.  272.  proof  was  that  at  the  time  of  the  com- 

4.  An  indictment  for  burning  a  barn  mitting  of  the  offense  it  was  in  the 
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Edward  Warren  (or  set  fire  to  a  certain  shop  of  him  the  said  yohn 
Doe  there  situate^  with  intent  to  thereby  burn  ^  a  certain  building., 
to  wity  a  dwelling  house  ^  the  property  of  one  Edward  Warren^  which 
said  dwelling  house  was  then  and  there  thereby  burned)  ^  to  the  danl- 
age  thereof  in  the  sum  of  one  thousand  dollars  ^  [contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  New  Tork\.^ 

Daniel  Webster^ 
District  Attorney  for  the  County  of  Suffolk. 

(2)  Prbcbdbnts. 

(fl)  For  Burning  a  Dwelling  House, 

Form  No.  2351. 

(Precedent  in  People  v.  Hood,  6  Cal.  237.) 

[In  the  District  Court  of  the  Eighth  Judicial  District,  County  of 

Siskiyou^  State  of  California. 
The  People  of  the  State  of  California 

against 
John  Hood.]^ 

John  Hood  is  accused  by  the  grand  jury  of  the  county  of  Siskiyou 
by  this  indictment,  of  the  crime  of  arson  committed  as  follows :  * 

possession  of  a  tenant,    the  accused  ment  for  burning  a  public  building, 

could  not  be  convicted.     Again,    in  Mott  v.  State,  29  Ark.  147 ;  State  v. 

People  V.  Myers,  20  Cal.  78,  an  indict-  Johnson,  93  Mo.  75 ;  State  v.  Roe,  12 

ment  containing  the  following  clause  Vt.  93. 

was  held  to  be  bad  because  the  owner-  Illinois. — In  Illinois  it  is  sufficient 

ship  was  averred  to  be  in  two  people  to  allege  the  burned  property  to  have 

whose  interests  were  repugnant,  "  the  been  the  property  of  the  owner,  lessee, 

property  of  one  L.  Lemon,  and  was  or  occupant,  if  occupied ;  and  if  un- 

then  and  there  the  dwelling-house  of  occupied,  to  allege  simply  that  such 

one  Chinaman,  a  human  being."  building  was  at  the  time  unoccupied. 

By  a  Corporation. — If  the  property  giving  a  description  thereof  in  general 

burned  is  alleged  to  be  the  property  terms.     Hurd's  Anno.  Stat.  (111.),  c. 

of  a  corporation,  the  true  corporate  38,  ^  19. 

.  name  should  appear  in  the  indictment.  1.  In    this  case  it  is  necessary  to 

McGary  v.  People,  45  N.  Y.  153.     In  allege  the  intent  to  bum  the  building, 

this  case  the  indictment  charged  the  for  here  the  building  to  which  the  fire 

building    to    have    belonged    to    the  is  set  in  the  first  instance  is  not  the 

"  Phoenix  Mills  Company,''  and  it  ap-  building  for  the  burning  of  which  the 

peared  at  the  trial  that  the  true  cor-  defendant  is  indicted.     State  v.  Hill, 

porate    name    of    the    company    was  55  Me.  365;  State i;.  Watson,  63  Me.  135. 

"  The  Phcenix  Mills  of  Seneca  Falls."  2.  It  is  not  clear  that  this  allegation 

The  indictment  was  held  fatally  de-  is  necessary,  but  it  is  met  with  in  some 

fective.  precedents.    See,  for  example,  Garrett 

Ttvo     Tenements    in     Building, ^-^  v.  State,  109  Ind.  528;  see  also  j«/ra, 

Where  the  building  burned  consisted  note  7,  p.  205. 

of  two  distinct  tenements,  the  owner-  S.  That  portion  of  the  form  inclosed 

ship  should  be  laid  in  the  tenant  of  that  by  [    ]  is  now  no  longer  necessary  in 

part   which   was    btu'ned.    State    v.  an  indictment  in  New  York. 

Toole,  39  Conn.  344;  State  v.  Sandy,  4.  The  words  inclosed  in  [    ]  will 

3  Ired.  (N.  Car.)  570.  not  be  found  in  the  reported  case,  but 

Public  Buildings. — No  allegation  of  have  been  added  to  render  the  form 

ownership  is  necessary  in  an  indict-  complete. 
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The  said  yohn  Hood^  on  or  about  the  eleventh  day  of  October^  in 
the  year  one  thousand  eight  hundred  Bind  fifty -Jive  ^  in  Scotfs  Valley  ^ 
Siskiyou  county,  State  of  California^  did  wilfully  and  maliciously 
bum,  or  ^  cause  to  be  burned,  a  certain  dwelling  house  situated  in 
said  valley,  the  property  of  one  Mary  Duncan  [contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of  Call- 
fwnia,  Daniel  Webster^  District  Attorney.]* 

Form  No.  2352. 
(Precedent  in  People  xu  Wooley,  44  Cal.  495.) 

\{^Comfnencing  as  in  Form  No.  2S61^  and  continuing  down  to 
Mf  •.)]*  The  said  yohn  Wooley^  on  or  about  the  26ih  day  of  yanuary^ 
A.D.  i87j^,  at  the  county  and  State  aforesaid,  then  and  there  being,^ 
then  and  there  did  wilfully,  maliciously,  deliberately,  and  feloni- 
ously bum  and  cause  to  be  burned  the  dwelling  house  of  one 
Thomas  y.  Keeton ^  [contrary  (concluding  as  in  Form  No.  2S61)^,^ 

Form  No.  2353. 
(Precedent  in  Garrett  v.  State,  109  Ind.  528. ) 

[In  the  Henry  Circuit  Court  of  Indiana^  of  the  September  Term, 

ii86. 
State  of  Indiana 

against 
William  Garrett. 

The  grand  jury  of  the  county  of  Henry  upon  their  oath  do 
present]*  that  William  Garrett ^  on  the  26th  day  of  yune^  iSS6y 
at  Henry  county,  in  the  State  of  Indiana^  did  then  and  there  un- 
lawfully, feloniously,  wilfully  and  maliciously  set  fire  to  and 
bora  a  certain  dwelling-house,  then  and  there  situate,  of  the  value 
of  M^  thousand  dQ^2s%^  thep  and  there  being  the  property  of  another 
person,  to  wit,  Hannah  Garrett^  and  did  then  and  there,  and 
thereby,  unlawfully,  feloniously,  wilfully  and  maliciously,  burn  and 
destroy  said  property,  to  the  damage  thereof  in  the  sum  of  one 
thousand  dollars,  contrary  to  the  form  of  the  statute  [in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state 
o{  Indiana.  Daniel  W^<?^5/^r,  Prosecuting  Attorney.]^ 

1.  The  fact  that  this  indictment  was  was  committed  at  a  place  within  the 

framed  in  the  alternative,  f.^.  *' did  *  *  jurisdiction    of    the    court    The    in- 

burn  or  cause  to  be  burned,"  was  held  dictment  was  held  sufficient,  however, 

to  render  the  indictment  fatally  defec-  because  it  showed  that  the  defendant, 

tive.    But  in  People  v.  Myers,  20  Cal.  then  and  there  being  in  the  county  in 

79,  this  decision  was  overruled.  which  the  indictment  was  found,  then 

i.  See  sufra^  note  4,  p.  206.  and  there  burned  the  dwelling  house 

I.  The  words  to  be  supplied  within  of  Keeton. 

the  [    ]  will  not  be  found  in  the  re-  a.  This  indictment  was  held  to  be 

ported  case.  sufficient  so  far  as  the  allegation  of 

4.  It  was  objected  to  this  indictment  property  was  concerned,  it  appearing 

that  it  did  not  locate  the  dwelling  in  that  Keeton  was  the  person  regularly 

anj  county,  and  hence  did  not  suffi-  occupying  the  dwelling  house, 
cientlj  show  that  the  alleged  offense 
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Form  No.  1354. 

(Precedent  in  State  v.  Hurley,  71  Me.  354.) 
State  of  Maine. 

Cumberland^  8s.  At  the  superior  court,  begun  and  holden  at 
Portland^  within  and  for  the  county  of  Cumberland^  on  the  Jirst 
Tuesday  of  September,  in  the  year  of  our  Lord  one  th9usand  eight 
hundred  and  seventy-nine^  the  grand  jurors  for  said  State,  upon  their 
oath  present,  that  Patrick  Hurley^  of  said  Portland^  laborer,  on  the 
twenty-eighth  day  of  yune,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-nine,  at  Deering,  in  said  county  of  Cum- 
berland, with  force  and  arms,  the  dwelling  house  of  one  Catherine 
Connors  there  situate  in  the  night  time  feloniously,  wilfully  and 
maliciously  did  set  fire  to  with  intent  to  burn  the  same,  and  the 
said  dwelling  house  was  thereby  then  and  there  burnt  and  consumed 
against  the  peace  of  said  State,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

A  true  bill,  y<is.  N.  Read,  Foreman. 

Form  No.  2355. 

(Precedent  in  Didieu  v.  People,  4  Park.  Cr.  Rep.  (N.  Y.  Suprenie  Ct.)  593.)! 

City  and  County  of  New  Tork,  ss : 

The  jurors  of  the  People  of  the  State  of  New  Tork,  in  and  for  the 
body  of  the  city  and  county  of  rJew  Tork,  upon  their  oath, 
present : 
That  Francis  Didieu,  late  of  the  fifth  ward  of  the  city  of  New 
Tork,  in  the  county  of  New  Tork  aforesaid,  on  the  twenty  first  d^y 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty -eight,  at  the  ward,  city  and  county  aforesaid,  with  force  and 
arms,  in  the  nighttime  of  the  said  day,  a  certain  dwelling  house  of 
one  Amelia  Asselin,  then  and  there  situate — there  being  then  and 
there,  within  the  said  dwelling  house,  some  human  being — feloni- 
ously, wilfully  and  maliciously,  did  set  fire  to,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  People  of  the  State  of  New  Tork,  and  their  dignity. 

Peter  D.  Sweeny,  District  Attorney. 

{h)   For  Burning  a  Barn  or  Gin  House, 

Form  No.  2356. 

(Precedent  in  Brown  v.  State,  52  Ala.  345.)  ^ 

^ulloS^o^l^^^"'^'''  \        ^'^^*"'  ^*'"^'  ^''^'••'^O'  Term.  i875. 
The  grand  jury  of  said  county  charge  that,  before  the  finding  of 

1.  This    is  a   good    indictment  for        2.  This  indictment  was  held   on  de- 
arson  in  the  first  degree.  murrer  to  be  a  good  indictment  for 

arsG^  in  the  third  degree. 
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this  indictment]  ,l  yoe  Brown  and  Bama  Hicks  wilfully  set  lire  to 
and  buraed  a  building,  to  wit,  a  com  crib  of  Henry  Grady ^  against 
the  peace  [and  dignity  of  the  state  of  Alabama. 

The  grand  jury  of  the  said  county  further  charge  that,  before  the 
finding  of  this  indictment,  yoe  Brown  and  Bama  Hicksy-  wilfully  set 
fire  to  and  burned  a  building,  to  wit,  a  bam  of  Henry  Grady ^ 
against  the  peace  [and  dignity  of  the  state  of  Alabama. 

Daniel  Webster^  Solicitor  of  the  7%/r</ Circuit]. ^ 

Form  No.  2357. 

(Precedent  in  State  v.  Jones,  106  Mo.  303.) 

[State  of  Missouri^  \  In  the  Newton  Circuit  Court,  May  Term, 

County  of  Newton.  \  ^^'         A.D.  i8<?P.]l 

The  grand  jurors  for  the  state  of  Missouri^  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Newton 
and  state  of  Missouri  aforesaid,  upon  their  oaths  present  and 
charge  that  on  or  about  the  \first\^  day  of  Aprils  i8^P,  at  the 
county  of  Newton  and  state  of  Missouri ^"^  one  Reed  Jones  wilfully, 
maliciously  and  feloniously,  did  set  fire  to  and^  burn  a  certain  barn 
there  situate,  the  property  of  y,  A.  Robertson^  and  of  the  value  of 
%800^  against  the  peace  and  dignity  of  the  state. 

[Daniel  Webster^ 
Prosecuting  Attorney  for  the  County  of  Newton, '\'^ 

Form  No.  2358. 
(Precedent  in  State  v.  Emerson,  53  N.  H.  619.) 

[State  of  New  Hampshire^  )  At  the  Supreme  Court  holden  at 

County  of  Carroll.  \  Ossipee^    within    and   for  the 

county  of  Carroll  aforesaid,  on  the  third  Tuesday  in  September^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-three. 
The  grand  jurors  of  the  state  of  New  Hampshire  upon  their  oath 
present  that  Bradbury  Emerson^  late  of  the  county  of  Ossipee^  on 
the  first  day  of  August^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-three^  at  the  township  of  Ossipee^  in 
the  county  of  Carroll  aforesaid]  ,1  with  force  and  arms,  a  certain 
building  of  one  Thomas  y.  Blake,  of  said  Ossipee^  laborer^  there 
situate,  called  a  bam,  feloniously,  wilfully,  and  maliciously  did  set 
fire  to,  bum,  and  consume  [against  the  peace  and  dignity  of  the 
state. 

Daniel  Webster^  Solicitor  of  Carrt?// County]. ^ 

1.  The  words  inclosed  in  [     ]  will  2.  An  indictment  properly  charges 

not  be  found  in  the  reported  case,  but  in  the  conjunctive,  the  setting  fire  to 

have  been  added  to  render  the  form  or  burning  mentioned  in  the  statute 

complete.  relating  to  arson  in  the  second  degree. 
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Form  No.  2359. 
(Precedent  in  State  v.  Price,  11  N.  J.  L.  204.) 

[The  state  of  New  yersey  )  Sussex  Oyer  and  Terminer  and  General 
against  >      Gaol    Delivery,    Afay  Term,  A.  D. 

Zachariah  Price.  )      i8^7.]i 

Sussex  county,  ss. 

The  jurors  of  the  state  of  New  yersey^  for  the  body  of  the  county 
of  Sussex,  upon  their  oaths  and  affirmation,  William  Green,  one  of 
the  said  jurors,  being  the  only  person  who  affirmed  on  the  said  jury, 
alleging  himself  to  be  conscientiously  scrupulous  of  taking  an  oath, 
present  that  Zachariah  Price,  late  of  the  township  of  Vernon,  in 
the  county  of  Sussex  aforesaid,  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  twenty-Jlfth  day  of  March,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  twenty-seven,  with  force  and  arms, 
etc.,^  at  the  township  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  one  barn,  of  the  property  of  one 
Nicholas  Ryerson,  not  parcel  of  the  dwelling  house  of  the  said 
Nicholas  Ryerson,  there  situate,'  wilfully  and  maliciously  did  bum, 
and  cause  to  be  burned,  to  the  great  damage  of  the  said  Nicholas 
Ryerson,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
against  the  peace  of  this  state,  the  government  and  dignity  of  the 
same*  [Daniel  Webster,  Prosecutor  of  the  Pleas.  ]i 

Form  No.  2360. 

(Precedent  in  State  v.  Green,  93  N.  Car.  780.) 

[North  Carolina,       )  g^j     ^ior  Court,  Ball  Term,  A.D.  18^-*.]! 
Cumberland  county.  S 

The  jurors  for  the  State  upon  their  oath  present,  that  yames 
Green  and  Hardy  Williams,  late  of  the  county  of  Cumberland,  on 
the  10th  day  of  October,  A.D.  i8^5,  with  force  and  anns,  at  and  in 
said  county,  unlawfully,  wilfully,  maliciously,  and  feloniously,  did 
set  fire  to,  and  bum,  a  certain  gin-house  then  and  there  in  the  pos- 
session and  the  property  of  Cyrus  A.  Afartinaxid  yames  JF,  Martin^ 
with  intent  to  destroy  the  same,  and  with  intent  to  injure  and 
defraud  the  said  Cyrus  A.  Martin  and  yames  F.  Martin,  contrary 
to  the  form  of  the  statute  [in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 

Daniel  Webster,  Solicitor,  ]1 

1.  The  words  inclosed  in  [  ]  will  offensive  weapons,  and  with  his  fists, 
not  be  found  in  the  reported  case,  but  hands,  feet,"  which  were  formerly 
have  been  added  to  render  the  form  used  in  conjunction  with  the  words 
complete.  **with  force  and  arms,"  but  have  long 

2.  This  "etc."  is  in  place  of  such  since  fallen  into  disuse. 

words  as  the  following:  **to  wit,  with  3.  This  was  held  to  be  a  sufficient 
swords,  staves,  canes,  sticks,  whips,  averment  as  to  the  location  of  the 
bludgeons,    knives,    keys,  and    other    barn. 
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Form  No.  2361. 
(Precedent  in  State  v,  Roberts,  15  Oregon  188.) 

against     ^         (  ^'^^***^  Court  for  the  county  of  Multno- 

niis  Roberts.  )      "^^^^  '^*^*^  ^^  ^^^^?^- 

lUis  Roberts  is  accused  by  the  grand  jury  of  the  county  of  Mult* 
nomah  of  the  crime  of  arson  committed  as  follows  :]^  The  said  lilts 
Roberts^  on  the  thirtieth  day  of  yuly^  A.D.  18^^,  in  the  county  of 
Multnomah,  and  State  of  Oregon,  did  wilfully,  maliciously,  unlaw- 
fully, and  feloniously  set  fire  to  and  bum  in  the  night-time  a  bam 
of  another,  namely,  the  bam  of  W,  S,  Ladd,  situated  in  the  county 
of  Multnofnah,  and  State  of  Oregon,  with  intent  to  injure  thereby 
the  said  W.  S.  Ladd. 

[Dated  at  Portland,  in  the  county  of  Multnomah  aforesaid,  the 
fifteenth  day  of  February,  A.D.  18S7. 

Daniel  Webster,  District  Attorney.  ]l 

Form  No.  2362. 
(Precedent  in  State  v,  Moore,  24  S.  Car.  152.) 

The  State  of  South  Carolina. — Abbeville  County. 

At  a  (]!ourt  of  General  Sessions,  begun  and  holden  in  and  for  the 
County  of  Abbeville,  in  the  State  of  South  Carolina,  at  Abbeville 
court  house,  in  the  county  and  State  aforesaid,  on  Monday,  the 
second  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-Jive,  the  jurors  of  and  for  the  County  of  [Abbe- 
vf/&]>  aforesaid,  in  the  State  of  South  Carolina  aforesaid,  that  is  to 
say,  upon  their  oaths,  present  that  yohn  Moore,  on  the  fourteenth 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred tighty-four,  with  force  and  arms,  in  the  County  of  Abbeville 
and  State  aforesaid,  did  wilfully  and  maliciously  set  fire  to  and 
bum  the  gin  house  of  Francis  Arnold,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  aforesaid. 

[Daniel  Webster,  Solicitor.]* 

Form  No.  2363. 
(Precedent  in  White  v.  Com.,  29  Gratt.  (Va.)  824.) 

[County  of  Dinwiddle,  to  wit.  ) 

In  the  County  Court  of  said  county.  \ 

The  jurors  of  the  Commonwealth  of  Virginia  in  and  for  the  body 
of  the  county  of  Dinwiddle,  and  now  attending  the  said  court,  upon 

1.  The  words  inclosed  in  [     ]  will  indictment  was  not  a  defect  in  sub- 
not  be  found  in  the  reported  case,  but  stance,  the  name  of  the  county  suffi- 
have  been  added  to  render  the  form  ciently  appearing  in  the  caption, 
complete  8.  The  signature  of  the  prosecuting 

S.  The  name  of  the  county  in  [    ]  officer  will  not  be  found  in  the  reported 

will  not  be  found  in  the  reported  case,  case,  but  has  been  added   to    render 

but  it  was  held  that  the  blank  in  the  the  form  complete. 
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their  oath  present  that  Alexander  W/iite]  ,i  on  *  the  lot/i  of  October^ 
1877,  in  the  said  county,  a  certain  out-house,  commonly  called  a 
barn,  or  tobacco-house,  with  a  stable  attached,  belonging  to  y antes 
IV.  Gunn,  which,  with  the  property  then  therein  contained,  was 
of  the  value  of  $400^  feloniously  and  maliciously  did  bum,  against 
the  peace  and  dignity  of  the  Commonwealth  of   Virginia, 

Form  No.  2364* 
(Precedent  in  Wolf  v.  Com.,  30  Gratt.  ( Va.)  834.) 

[(  Commencing  as  in  Porm  No.  2368^  and  continuing  down  to*) 
on  the  first  day  of  January^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-eight^  did  feloniously  and  maliciously 
burn  a  certain  bam  and  the  property  therein,  said  barn  and  the 
property  therein  being  the  property  of  one  H.  H.  Dulaney^  and 
situated  in  said  county,  which  said  barn,  with  the  property  therein, 
was  then  and  there  of  the  value  of  $1,500  [against]  1  {concluding  as 
in  Form  No.  236S) . 

(c)  For  Burning  a  Manufacturing  Building  or  Warehouse. 

Form  No.  2365. 
(Precedent  in  State  v.  Colgate,  31  Kan.  512.) 

*-  .     .  (In  the  Cowley  District  Court,  May  Term, 

agamst  V        ^g^^  -^  >        J  y 

William  H.  Colgate.  ) 

The  grand  jurors  for  the  state  of  Kansas,  in  and  for  the  county 
of  Cowley,  duly  impaneled,  sworn,  and  charged  to  inquire  within  and 
for  the  county  of  Cowley^  upon  their  solemn  oaths  present  that  Wil- 
Ham  H.  Colgate^  late  of  said  county  of  Cowley  and  within  the  juris- 
diction of  this  court,  on  the  thirteenth  day  o( August,  i&^i?],!*  did 
unlawfully,  wilfully,  maliciously  and  feloniously  set  fire  to  and 
bum,  in  the  night-time,  a  certain  grist  mill,  situate,  in  Cc>w/^y county, 
state  of  Kansas,  and  belonging  to  C»  A.  Bliss  and  B.  P.  Wood, 
partners  under  the  firm-name  and  style  of  Bliss  £  Wood  [contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Kansas. 

Daniel  Webster,  District  Attorney.  ]*> 

Form  No.  2366. 

(Precedent  in  Allen  v.  State,  10  Ohio  St.  289.) 

\TU     C4.  4.      f  ni» '     )  ^^  ^^®  Court  of  Common  Pleas  of  Butler 

Lliie  ^tate  ot  unto,     ^^         county,  Ohio,  for  the  Term  of   June, 
Butler  county.  S  A.D.i859. 

The  jurors  of  the  grand  jury  of  the  state  of  Ohio  within  and  for 
the  body  of  the  county  of  Butler^  impaneled,  sworn,  and  charged 

1.  The  words  inclosed  in  [  ]  will  have  been  added  to  render  the  form 
not  be  found  in  the  reported  case,  but    complete. 
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to  inquire  of  crimes  and  offenses  committed  within  said  county  of 
Butler^  in  the  name  and  by  the  authority  of  the  state  of  Ohio^  on 
their  oaths  do  find  and  present  that  {here  followed  first  and  second 
counts^  on  which  the  prosecuting  attorney  entered  a  nolle  prosequi)  .T^ 
And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  and  find  that  William  C,  Herron^  late  of  the  county 
of  Butler  aforesaid,  on  the  twenty-fifth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  ejidfifty'Seven^  at  the  county 
aforesaid,  did  feloniously,  wilfully,  and  maliciously,  and  with  force 
and  arms,  set  fire  to  and  did  then  and  there,  by  such  firing,  as 
aforesaid,  feloniously,  wilfully,  and  maliciously,  and  with  force  and 
anns,  bum  a  certain  warehouse^  of  the  value  oifive  hundred  dollars, 
there  situate,  the  property  of  the  Four-Mile  valley  Railroad  Com- 
pany^  a  body  corporate,  duly  incorporated  by  the  laws  of  the  State 
of  Ohio^  said  warehouse  then  and  there  being  in  the  possession  and 
occupancy  of  one  Simeon  Allen,  under  a  temporary  lease  of  said 
warehouse,  from  said  Four-Mile  Valley  Railroad  Company  to  said 
Simeon  Allen  y  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State  of 
Ohio.  And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
fuither  present  and  find  that  said  Simeon  Allen ^  late  of  said  county, 
before  the  said  crime  of  arson  was  committed,  in  form  aforesaid,  by 
said  William  C.  Herron,  to  wit,  on  the  twenty  fourth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  zxidi  fifty-seven ,  at 
the  county  aforesaid,  did  feloniously,  wilfully,  and  maliciously  in- 
cite, move,  procure,  counsel,  hire,  and  command  the  said  William 
C.  Herron,  the  said  crime  of  arson,  in  manner  and  form  af on-said, 
to  do  and  commit,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Ohio.  [Daniel  W^<f^5/^r,  Prosecuting  Attorney.  ]  ^ 

(d)  For  Burning-  a  Public  Building, 
aa.  A  Jail  or  Psnitrntiary. 

Form  No.  2367. 

(Precedent  in  State  v,  Johnson,  93  Mo.  75.) 

{(Commencing  as  in  Form  No,  2357,  and  continuing  down  to*)'\^ 
one  y,  B,  yohnson,^  being  then  and  there  a  convict  confined  in  the 
state  penitentiary,^  then  and  there  situate,  the  said  penitentiary 
being  then  and  there  the  state  prison,  wherein  persons  convicted  of 
felonious  crimes  are  usually  confined  and  lodged  according  to  the 

1.  The  words  inclosed  in  [    ]  will  indictment  against  the  defendant  de- 

not  be  found  in  the  reported  case,  but  scribing  him  by  the  initials  only  of  his 

have  been  added  to  render  the  form  Christian  name  was  good, 

complete.  4.  An  indictment  of  a  convict  in  the 

i.  The  words  to  be  supplied  within  state   penitentiary  for    arson    of    the 

the  [    ]  will  not  be  found  in  the  re-  same  need  not  set  out  the  felony  for 

ported  case.  which  he  was  confined. 

)•  It  was  held  in  this  case  that  an 
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statutes  in  such  cases  made  and  provided,  wherein  also  certain 
officers,  servants,  and  employees  of  said  state  in  charge  of,  and  em- 
ployed in,  said  penitentiary,  usually  at  the  time  aforesaid,  did  lodg^. 
feloniously,  wilfully,  and  maliciously,  did  set  fire  to  the  peni. 
tentiary  1  aforesaid,  the  shops  and  other  buildings  therein  contained, 
and  the  same  then  and  there,  by  such  firing  as  aforesaid,  feloniously, 
wilfully,  and  maliciously,  did  bum,  against  the  [{concluding-  as  in 

Form  No.  iS357)],^ 

Form  No.  2368. 

(Precedent  in  Com.  v.  Posey,  4  Call  (Va.)  109.) 
[(  Commencing  as  in  Form  No.  2363^  and  continuing  down  /o  *)]* 
the  ffteenth  day  of  July^  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty-seven^  between  the  hours  of  ten  and  tivo 
in  the  night  of  the  same  day,  with  force  and  arms^  at  the  parish 
aforesaid  in  the  county  aforesaid,  two  houses,  to  wit,  a  certain 
house  of  one  William  Clayton  there  situate,  and  also,  one  other 
certain  house,'  to  wit,  the  common  gaol  and  county  prison  in  the 
said  county  of  New  Kent^  in  the  parish  and  county  aforesaid  situate, 
feloniously,  willingly,  and  maliciously,  did  set  fire  to,  and  the  same 
houses  then  and  there  situate,  by  such  firing  as  aforesaid,  feloniously, 
willingly,  and  maliciously,  did  bum  and  consume,  against  the  peace 
and  dignity  of  the  commonwealth  of  Virginia. 

hh,  A  Courthouse. 

Form  No.  2369. 

(Precedent  in  Mott  v.  State,  39  Ark.  148.) 
[State  of  Arkansas  ) 

against  >  Poinsett  Circuit  Court.]* 

George  W.  Mott.   ) 

The  grand  jurors  of  Poinsett  county,  duly  impaneled,  sworn  and 
charged,  in  the  name  and  by  the  authority  of  the  state  of  Arkansas^ 
accuse  George  IV.  Mott  of  the  crime  of  arson,  committed  as  fol- 
lows :  *  That  the  said  George  W.  Mott,  on  or  about  the  6th  day  of 
September,  i875,  in  the  said  county  of  Poinsett,  did  [feloniously],  ^ 
wilfully  and  maliciously  set  fire  to  and  bum  the  court  house  ^  of 
Poinsett  county,  in  the  town  of  Harrisburg,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Arkansas. 

[JDaniel  Webster,  Prosecuting  Attorney  Second 
Judicial  Circuit  of  Arkansas.'\^ 

1.  The  state  penitentiary  and  other  4.  The  words  inclosed  in  [  ]  will 
buildings,  being  public  buildings,  and  not  be  found  in  the  reported  case,  but 
so  appearing  in  the  indictment,  an  have  been  added  to  render  the  fomi 
express  averment  of  ownership  in  the  complete. 

state  is  not  necessary.  6.  The  word  "  feloniously  "  inclosed 

2.  The  words  to  be  supplied  within  in  [  ]  in  the  text  is  not  found  in  the 
the  [  ]  will  not  be  found  in  the  re-  reported  case,  and  the  indictment  was 
ported  case.  held  bad  because  of  its  omission ;   it 

8.  It  was  held  in  this  case  that  this  seems  that  with  this  addition  the  in- 

description   was   sufficient,   and   that  dictment  is  good, 

it  is  not  necessary  to  say  "  dwelling  6.  It  was  held  in  this  case  that  no 

house.''  allegation  of  ownership  is  necessary 
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cc.  A  Church. 

Form  No.  2370. 

(Precedent  in  State  v.  Roe,  13  Vt.  93.) 

State  of  Vermont^  ) 
Chittenden  county,  \ 

Be  it  remembered  that  at  the  county  court,  begun  and  holden  at 
Burlington  within  and  for  the  county  of  Chittenden^  on  the  last 
Tuesday  of  August^  A.D.  i%S9; — ^The  grand  jurors  within  and  for 
the  body  of  the  county  of  Chittenden  aforesaid,  now  here  in  court 
duly  impaneled  and  sworn  upon  their  oaths  present,  that  yoseph 
Roe  of  Burlington  aforesaid,  on  the  2Sd  day  of  yune^  A.D.  iS^d, 
with  force  and  arms,  at  Burlington  aforesaid,  a  certain  meeting 
ibK5f,  then  and  there  situated,  belonging  to  Jir si  Calvinistic  congre^ 
gational  society  in  Burlington  aforesaid,  erected  for  public  use,  to 
wit:  for  the  public  worship  of  Almighty  God,  did  then  and  there 
wilfully,  maliciously  and  feloniously  set  fire  to  and  bum,  contrary  to 
the  form,  force  and  effect  of  the  statute  in  such  case  made  and  pro- 
rided,  and  against  the  peace  and  dignity  of  the  state.  And  the  grand 
jurors  aforesaid,  now  here  in  court  duly  impaneled  and  sworn  as 
aforesaid,  upon  their  oaths  further  present,  that  the  said  yoseph  Roe^ 
on  the  ^d  day  of  yune^  A.D.  i8^d,  with  force  and  arms,  at  Bur- 
lingtan  aforesaid,  a  certain  meeting  house  then  and  there  situated, 
called  and  known  by  the  name  of  the  white  church,  a  building 
erected  for  public  use,  to  wit,  for  the  public  worship  of  Almighty 
God,  did  then  and  there  wilfully,  maliciously  and  feloniously  bum, 
contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 

(e)  For  Burning  a  Bridge. 

Form  No.  2371. 
(Precedent  in  Duncan  v.  State,  39  Fla.  444.) 

[In  the  Circuit  Court,  for  the  Third  Judicial  Circuit  of  Florida^ 
Columbia  county,  November  Term,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one. 
The  State  of  Florida  ) 

against  >  Indictment  for  Bridge  Burning, 

Joseph  Duncan,      ) 

In  the  name  and  by  the  authority  of  the  state  of  Florida:  The 
grand  jurors  of  the  state  oi  Florida,  impaneled  and  sworn  to  inquire 
and  true  presentment  make  in  and  for  the  body  of  the  county  of 
Columbia,  upon  their  oath  do  present]  1  that  yoseph  Duncan,  late 
of  said  county,  laborer,  on  the  17th  day  of  May,  A.D.  i8Pi,  at  and 
in  the  county,  circuit  and  State  aforesaid,  with  force  and  arms 

in  an  indictment  for  the  burning  of  a    not  be  found  in  the  reported  case,  but 
public  building.  have  been  added  to  render  the  form 

1.  The  worda  inclosed  in  [    ]  will    complete. 
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did  then  and  there  unlawfully,  wantonly  and  maliciously  injure 
by  setting  fire  to  and  burning  the  trestle  of  the  Florida  Central 
and  Peninsular  Railroad  Company^  a  corporation  doing  business 
in  the  State  of  Florida ^^  in  such  manner  as  to  endanger  the  passage 
of  the  train  of  said  company  and  throw  the  same  from  the  track  of 
said  railroad.  And  the  jurors  aforesaid;  upon  their  oaths  afore- 
said, do  further  say  that  the  said  yoseph  Duncan  at  the  time 
aforesaid,  and  in  the  county  and  State  aforesaid,  did  then  and  there 
unlawfully,  wilfully  and  maliciously  set  fire  to  and  burn  a  bridge, 
the  property  of  the  Florida  Central  and  Peninsular  Railroad  Com- 
pany^ a  corporation  doing  business  in  the  State  oi  Florida^  contrary 
[to  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida, 

Daniel  Webster^  State  Attorney 
for  the  7%/ri/ Judicial  Circuit  oi  Florida J\^ 

(f)  For  Burning  Personalty, 
aa.  Books  and  Papers. 

Form  No.  2372. 
(Precedent  in  State  v.  Colgate,  31  Kan.  512.) 

[(  Commencing  as  in  Form  No,  2865^  and  continuing  dawn  /^  *)]5 
wilfully,  maliciously,  unlawfully  and  feloniously  did  set  fire  to  and 
burn  in  the  night-time,  of  the  goods,  wares,  merchandise  and  chattels 
of  C.  A,  Bliss  and  B,  F,  Wood^  partners,  doing  business  under  the 
firm-name  and  style  of  Bliss  <&  Wood^  one  ledger,  one  journal,  one 
cash-book,  one  weigh-book,  one  grain  and  shipping  book,  and  one 
petty  account  book,  the  said  books  then  and  there  being  the 
books  of  account  representing  and  setting  forth  the  business  then 
and  for  a  long  time  prior  thereto  transacted  and  done  by  the  said 
firm  of  Bliss  d:  Wood  in  their  business  as  private  millers  and  ship- 
pers of  grain,  flour,  and  mill-stuffs  [contrary  (concluding  as  in 
Form  No,  2365)].^ 

bb.  Tar. 

Form  No.  2373. 
(Precedent  in  State  v,  Simpson,  2  Hawks  (N.  Car.)  460.) 

^lZmhiT£"nty.  \  Superior  CoMxt  of  Law,  Spring  Term,  i8««. 

The  Jurors  for  the  State,  upon  their  oath,  present,  that  Edward 
Simpson^  late  of  Columbus  County,  on  >^^  fifteenth  day  of  January^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twelve^ 
with  force  and  arms,  in  said  county,  unlawfully,  wickedly,  mali- 
ciously, and  mischievously,  did  set  Bre  to,  bum  and  consume,  one 

1.  In  this  case  it  was  held  not  neces-  2.  See  supra,  note  i,  p.  215. 

sary  to  aver  that  the  corporation  was  8.  The  words  to  be  supplied  within 

duly  organized  or  incorporated  under  the  [     ]  will  not  be  found  in  the  re- 

the  laws  of  any  state  or  territory.  ported  case. 
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hundred  barrels  of  tar^  of  the  goods  and  chattels  of  one  Luke 
Yates ^  then  and  there  being,  to  the  evil  example  of  others,  in  like 
case  offending,  and  against  the  peace  and  dignity  of  the  State.  ^ 

[Darnel  Webster^  Solicitor. ]* 

b.  For  Buraing  with  Intent  to  Detaiud  Insuranee  Company. 

(1)  In  General.' 
Form  No.  2374* 

(Commencing' as  in  PormNo,2S50^  and  continuing  down  /e>  *  *  *) 
being  then  and  there  the  property  of  the  said  yohn  Doe  {or  ojF 
another^  namely y  of  Samuel  Short)  ^  with  the  felonious  and  mali- 
cious intent  to  thereby  injure  and  defraud*  the  Hartford  Mutual 
Fire  Insurance  Company^  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Connecticut ^^  the  said  dwelling  house  (or 
^rn^  or  chattel,  etc.,  as  the  case  may  be)  being  then  and  there 
insured*  by  said  corporation  against  loss  by  fire  in  the  sum  oi five 
/^0tfja»(/ dollars,  against  {concluding  as  in  Form  No,  2360), 

(2)  Precedents. 

Form  No.  2  37  5* 
(Precedent  in  Com.  v.  Bradford,  126  Mass.  43.) 

t  Commonwealth  of  Massachusetts^  \  At    the    Superior    Court 

ounty  of  Hampshire.  \  begun    and    holden    at 

Northampton y  within  and  for  the  county   of   Hampshire^  on  the 

1.  This  indictment  was  sustained  al-  is  a  partnership  composed  of  certain 

though   concluding  at  common    law  individuals,  naming  them.    People  v. 

and  not  against  the  form  of  the  statute.  Schwartz,  32    Cal.   161;     Staaden  v. 

%.  The  words   inclosed  in  [     ]  will  People,  82  111.  433.    But  an  indictment 

not  be  found  in  the  reported  case,  but  alleging  that  the   defendant,    at  the 

have  been  added  to  render  the  form  time  and  place  named,  burned  certain 

complete  goods  **  being  then  and  there  insured  '* 

S  This  form  together  with  the  notes  in  a  corporation  **  heretofore  duly  es- 

thereon  will  enable  the  pleader  to  draw  tablished  "   was    held    to   sufficiently 

an  indictment,    in    any  jurisdiction,  allege     insurance    bj    a    corporation 

for  the  burning  of  property  with  in-  legally    existing    and    bound   by  the 

tent  to  defraud  an  insurance  company,  policy  at  the  time  of  the  fire.  Com.  v, 

1  In   an    indictment    for    burning  Goldstein,    114    Mass.    272.     And    in 

property  with  intent  to  defraud  an  in-  Johnson  7'.  State,  65  Ind.  204,  it  was 

surance  company,  it  is  necessary  to  held  that  if  the  company  was  desig- 

aver  in  the  indictment  an   intent  to  nated  by  a  name  apparently  indicating 

injure  or  defraud  the  company.    Peo-  it  to  be  a  corporation,  no  affirmative 

pie  V.  Schwartz,  32  Cal.  161 ;  Staaden  averment  of  its  corporate  existence  is 

V.  People,  82  III.  433;  Com.  v.  Gold-  necessary,  whether  it  be  a  domestic  or 

stein,  114  Mass.  272;  People  v.  Hen-  a  foreign  corporation, 

derson,    i    Park.    Cr.    Rep.    (N.    Y.  •.  The  indictment  should    contain 

Supreme  Ct)  560.    And  such  an  aver-  an  averment  that  the  property  was  at 

ment  is  a  sufficient  allegation  of  the  the  time  of  the  burning  insured.   Peo- 

defendant's  knowledge  that  the  prop-  pie  r.  Henderson,    i    Park.  Cr.  Rep. 

erty  was  insured.     Com.  r.  Goldstein,  (N.  Y.  Supreme   Ct.)  560.     But  the 

114  Mass.  272.  omission  of  this  averment  is  not  suffi- 

5.  The  indictment  should  contain  an  cient  after  a  verdict  of  guilty  to  sus- 

avennent  that  the  company  is  a  cor-  tain  a  motion  in  arrest  of  judgment, 

poration  if  such  be  the  fact,  or  that  it  State  f.  Jessup,  42  Kan.  422. 
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second  Manday  6i  September^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy'eig'ht.\ 

The  jurors  for  the  Commonwealth  of  Massachusetts  upon  their 
oath  present  ^  that  Levi  Bradford^  late  of  Williamsburg'  in  the 
county  of  Hampshire  aforesaid,  on  th^  fourteenth  day  of  February 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
eighty  at  Williamsburg  \n  said  county  *]^  feloniously,  wilfully,  and 
maliciously  did  set  fire  to,  bum,  and  consume  a  certain  grist  mill  and 
shop  there  situate,  of  the  property  of  Herbert  Z..  Bradford  and  Gil- 
bert M.  Bradford^  of  said  Williamsburg;  which  grist-mill  and  shop 
was  then,  to  wit,  at  the  time  of  the  committing  of  the  felony  afore- 
said, insured  against  loss  and  damage  by  fire,  with  intent  of  him 
the  said  Levi  Bradford  thereby  then  and  there  to  injure  a  certain 
insurance  company  called  the  Springfield  JRire  and  Marine 
Insurance  Company ^  against  the  peace  of  said  Commonwealth, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

\Daniel  Webster^  Prosecuting  Attorney.]* 

e.  F6r  Firing  Woods,  Praiiles,  ete. 

(1)  In  General.  3 

Form  No.  2376. 

(  Commencing  as  in  Form  No,  2360^  and  continuing  down  to  *. ) 
The  said  yohn  Doe^  on  the  tenth  day  of  May^  i8Ptf,  at  the  village  of 
Northport^  in  this  county,  did  unlawfully,  wilfully,*  and  mali- 
ciously ^  set  fire  to  (ox  procure  to  be  set  fire  to)  (or  wilfully  and  neg- 
ligently set  fire  to)  and  caused  to  be  burned  certain  woods  (or 
prairies^  or  grass ^  etc.,  as  the  case  may  be),  the  same  being  the 
property  of  another  person,  to  wit,  of  one  Edward  Warren  (or 
for  the  lawful  purpose  of  burning  certain  brush  then  and  there  be- 
ing upon  the  land  of  the  said  John  Doe^  did  in  a  careless  and  neg- 
ligent manner  (or  at  an  unsuitable  time)  set  fire  to  the  said  brushy 
and  the  said  fire  so  kindled  did  spread  to  the  farm  of  one  Samuel 
Short  then  and  there  adjoining  the  land  of  the  said  yohn  Doe^  and 
did  burn  and  destroy  certain  fences  being  then  and  there  the  prop- 
erty of  the  said  Samuel  Shorty  and  upon  his  said  land) ,  to  the  dam- 
age of  the  said  property  in  the  sum  of  five  hundred  dollars,^  and 
against  (concluding  as  in  Form  No,  2360), 

1.  The    indictment    was    in    three  S.  This  form  together  with  the  notes 

counts ;  but  as  the  defendant  was  con-  thereon    will    enable  the  pleader  to 

victed  on  the  second  count  alone,  the  draw  an  indictment  for  the  wilful  or 

first    and    third  counts    are   omitted  negligent  burning  of  woods,  prairies, 

from  the  reported  case.  etc.,  in  any  jurisdiction. 

S.  The  words  inclosed  in  [     ]  will  4.  See  5if/ra,  note  3,  p.  204. 

not  be  found  in  the  reported  case,  but  6.  See  supra^  note  3,  p.  204. 

have  been  added  to  render  the  form  •.  See  supra^  note  2,  p.  206. 
complete. 
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(2)  Precedents. 

Form  No.  2377. 

(Precedent  in  Earhart  v.  Com.,  9  Leigh  (Va.)  671.) 

Virginia,  )  ^^  ^j^  . 

Wythe  zwxntyn  \ 

The  grand  jurors  impannelled  in  the  Circuit  Superior  Court  of 
Law  and  Chancery  held  for  said  county  the  9th  day  of  April  iS38, 
upon  their  oath  present  that  yohn  Earhart  late  of  the  county 
aforesaid,  on  the  19th  day  of  April  i857  at  the  county  afore- 
said and  within  the  jurisdiction  of  the  Circuit  Court  aforesaid,  did 
unlawfully,  wilfully  and  maliciously  set  fire  to  the  woods  near  the 
plantation  of  Alfred  C.  Moore,  which  woods  and  plantation  are  in 
the  county  aforesaid  and  within  the  jurisdiction  of  the  Circuit 
Court  aforesaid,  which  fire  so  set  to  said  woods  did  bum  said  woods 
and  a  fence  belonging  to  the  said  Alfred  C,  Moore;  which  act  of 
the  said  yohn  Earhart  in  setting  fire  to  the  said  woods  in  manner 
and  form  aforesaid,  and  burning  said  woods,  is  against  the  form  of 
the  act  of  assembly  [in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  Commonwealth  of  VirginiaJ\^ 

d.  For  Attempt  to  Commit  Anon. 

(1)  In  General.^ 

Form  No.  2378. 

(Commencing  as  in  Form  No.  2360,  and  continuing  down  to  **) 
fire  to  {or  allege  any  other  way  in  which  the  attempt  was  made)^ 
a  certain  inhabited^ building,^  to  wit,  a  house  (or  store,  or  ship, 
etc.,  as  the  case  may  be)  there  situate,  and  being  then  and  there  the 
property  of  another,*  to  wit,  of  one  Edward  Warren,'^  with  intent 
thereby  then  and  there   feloniously,  wilfully,  and  maliciously  to 

1.  The  words  inclosed  in  [    ]  will  for  duplicity.    Com.    v,  Harney,    10 

not  be  found  in  tihe  reported  case,  but  Met.  (Mass.)  423. 

bave  been  added  to  render  the  form  It  is  not  necessary  to  describe  the 

complete.  combustible  materials  used  in  the  at- 

%.  This  form  together  with  the  notes  tempt.  Com.  v.  Flynn,  3  Cush.  (Mass.) 

thereon  will  enable   the   pleader    to  539. 

draw  an  indictment  for  an  attempt  to  4.  See  supra,  note  i,  p.  305. 
commit  arson  in  any  jurisdiction.  6.  See  sufra,  note  3,  p.  305. 
S.  An  indictment  for  an  attempt  to  6.  See  supra,  note  2,  p.  300. 
commit  arson  may  properly  contain  in  T.  An  indictment  for  an  attempt  to 
one  count  what  the  defendant  himself  commit  arson  is  not  bad  because  it 
did,  and  that  which  he  solicited  an-  alleges  the  defendant  was  the  owner 
other  to  do  in  making  the  same  at-  of  the  house  if  it  also  alleges  that  the 
tempt    State  v,  Hayes,  78  Mo.  307.  house  was  at  the  time  occupied   by 
And  an  indictment  for  an  attempt  to  other  human  beings,  arson  being  de- 
set  fire  to  a  building,  which  sets  forth  fined  by  statute  to  be  the  burning  of 
the  breaking  and  entering  of  the  build-  any  dwelling  house  in  which  there  is 
ing  as  well  as  an  attempt  to  set  fire  to  at  the  time  some  human  being.    State 
it  after  the  breach  and  entry,  is  not  bad  v,  Hayes,  78  Mo.  307. 

219  Volume  II. 


2879.  ARSON  AND  BURNING.  2881. 

destroy  the  said  building^  (or  store^  or  ship^  etc^,  as  the  case  may  be), 
contrary  (concluding'  as  in  Porm  No.  2350) . 

(2)  Precedents. 
(a)  By  Defendant  Himself. 

Form  No.  2379. 

(Precedent  in  Com.  v.  Fljnn,  3  Cush.  (Mass.)  529.) 

[(  Commencing  as  in  Porm  No.  2376 y  and  continuing  down  /i>  *)]* 
did  feloniously,  wilfully  and  maliciously  attempt  to  set  fire  to 
and  bum  a  certain  dwelling-house  of  one  Henry  Spear ^  then  occu- 
pied by  one  Frederic  Better ^  there  situate,  and  in  such  attempt  did 
then  and  there  place  a  quantity  of  combustible  materials  ^  on  certain 
boards  under  said  dwelling-house,  and  did  then  and  there  set  fire  to 
said  combustible  materials  with  the  intent  thereby,  then  and  there, 
to  burn  said  dwelling-house ;  but  the  said  Plynn  did  then  and  there 
fail  in  the  perpetration  of  said  offense,  so  as  aforesaid  attempted 
to  be  perpetrated  by  him ;  against  the  peace  {concluding  as  in  Porm 
No.  2375). 

Form  No.  2380. 

(Precedent  in  McDermott  v.  People,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme 

Ct.)   I03.) 

State  of  New  Torky  ) 
Monroe  County.         \     ' 

The  jurors  of  the  People  of  the  State  of  New  Tork^  in  and  for  the 
body  of  the  county  of  Monroe^  aforesaid,  upon  their  oaths  aforesaid, 
do  present :  That  James  McDermott ^  on  X}i\<t  first  day  of  Pehruary^ 
i85P,  at  the  town  of  Greece^.xw  the  said  county,  did  attempt,  un- 
lawfully and  feloniously  to  set  fire  to,  and  bum  a  certain  bam  of 
Samuel  Davison^  there  situate,  with  intent  to  injure  the  said  Sam- 
uel  Davison s  against  the  form  of  the  statute,  in  such  case  made  and 
provided,  and  against  the  peace  of  the  People  of  the  State  of  New 
Tork^  and  their  dignity.  [Daniel  JVedster, 

District  Attorney.]* 

(i)  By  Procuring  Another. 

Form  No.  2381. 

(Precedent  in  Com.  v,  Flagg,  135  Mass.  545.) 
[(  Commencing  as  in  Porm  No.  2375^  and  continuing  down  to  f)]* 

1.  It  was  held  that  it  is  not  necessary  s.  It  was  held  in  this  case  that  in  an 
in  an  indictment  for  an  attempt  to  indictment  for  an  attempt  to  burn 
commit  a  crime  that  it  should  be  a  building,  it  is  not  necessary  to  de- 
directly  charged  that  the  act  attempted  scribe  the  combustible  materials  used 
was  a  crime  punishable  by  law,  pro-  for  the  purpose. 

vided  it  appeared  to  be  so  from  the  4.  The  words  inclosed  in  [     ]  will 

facts  alleged.     Com.  v.  Flynn,  3  Cush.  not  be  found  in  the  reported  case,  but 

(Mass.)  529.  have  been  added  to  render  the  form 

2.  The  words  to  be  supplied  within  complete, 
the  [     ]  will  not  be  found  in  the  re- 
ported case. 
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■ 

The  jurors  for  the  Commonwealth  aforesaid,  on  their  outh  present, 
that  John  E.  I^lagg  of  Royalston  in  said  county,  on  the  twenty-first 
day  of  May  in  the  year  eighteen  hundred  and  eighty-three^  at  Royal- 
ston  in  said  county,  did  wickedly,  advisedly  and  corruptly  solicit, 
urge  and  endeavor  to  procure  one  Thomas  Stafford  feloniously, 
wilfully  and  maliciously  to  set  fire  to  and  bum  a  certain  building, 
to  wit,  a  barn  of  one  Ellen  H,  Clark ^  there  situate  in  said  Royal- 
sion,  by  then  and  there  wickedly,  advisedly  and  corruptly  offering 
to  said  Thomas  Stafford  a  large  sum  of  money,  to  wit,  the  sum  of 
ten  dollars,  with  intent  of  him,  the  said  yohn  E.  Elagg^  thereby 
then  and  there  to  procure  him,  the  said  Thomas  Stafford ^  feloniously, 
wilfully  and  maliciously  to  set  fire  to  and  burn  the  said  barn  of  Ellen 
H,  Clark  aforesaid. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  said  yohn  E,  Flaggy  of  Royalston  aforesaid,  in  the 
county  aforesaid,  on  the  twenty-first  day  of  May  in  the  year  afore- 
said, at  Royalston  aforesaid,  in  the  county  aforesaid,  did  wickedly, 
advisedly  and  corruptly  solicit  and  incite  .one  Thomas  Stafford  felo- 
niously, wilfully  and  maliciously  to  set  fire  to  and  burn  a  certain 
building,  to  wit,  a  bam  of  one  Ellen  H,  Clark ^  there  situate  in 
said  Royalston^  with  intent  of  him,  the  said  yohn  E,  Flaggy  there- 
by to  injure  the  said  Ellen  H,  Clark, 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  said  yohn  E.  Flaggy' oi  Royalston  aforesaid,  in  the 
county  aforesaid,  on  the  twenty-first  day  of  May  in  the  year  afore- 
said, at  Royalston  aforesaid,  did  feloniously,  wilfully  and  mali- 
ciously attempt  to  commit  an  offense  prohibited  by  law,  to  wit,  did 
then  and  there  feloniously,  wilfully  and  maliciously  attempt  to  burn 
a  certain  bam  of  one  Ellen  H,  Clark ^  there  situate,  that  being 
an  offense  prohibited  by  law,  and  in  such  attempt  did  then  and 
there  give  and  deliver  to  one  Thomas  Stafford  the  sum  of  ten 
dollars,  with  intent  of  him,  the  said  yohn  E.  Flaggy  thereby  then 
and  there  to  induce  and  procure  the  said  Thomas  Stafford  to  burn 
the  said  barn  of  the  said  Ellen  H,  Clark,  but  the  said  yohn  E. 
Flagg  d\d  then  and  there  fail  in  the  perpetration  of  said  offense,  so 
as  aforesaid  attempted  to  be  perpetrated  by  him,  against  the  peace 
of  the  Commonwealth,  and  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  said  yohn  E.  Flaggy  of  Royalston  aforesaid,  in  the  county 
aforesaid,  on  the  twenty-first  day  of  May  in  the  year  aforesaid,  at 
Royalston  aforesaid,  did  feloniously,  wilfully  and  maliciously  at- 
tempt to  commit  an  offense  prohibited  by  law,  to  wit,  did  then  and 
there  feloniously,  wilfully  and  maliciously  attempt  to  hire  and  pro- 
cure one  Thomas  Stafford  to  bum  a  certain  barn  of  one  Ellen  H, 
Clark,  there  situate,  that  being  a  felony  and  an  offense  prohibited 
by  law,  and  in  such  attempt  did  then  and  there  pay  and  deliver  to 
said  nomas  Stafford  the  sum  of  ten  dollars,  with  intent  of  him, 
the  said  yohn  E.  Flagg,  thereby  then  and  there  to  hire  and  procure 
the  said  Thomas  Stafford  to  burn  the  said  barn  of  the  said  Ellen  H, 
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Clark ^  but  the  said  yohn  JB.  Plagg  did  then  and  there  fail  in  the 
perpetration  of  said  offense,  so  as  aforesaid  attempted  to  be  perpe- 
trated by  him,  against  the  peace  of  the  Commonwealth,  and  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  provided. 

The  several  counts  of  this  indictment  are  different  descriptions  of 
the  same  act.  [Daniel  Webster^  Prosecuting  Attorney.  ]l 

(8)  Statutory  Form  in  Kentucky. 
Form  No.  2382. 

(Bullitt's  Ky.  Code  (1895)  147). 
The  Commonwealth  of  Kentucky,  ) 

against  >  Franklin  Circuit  Court. 

John  Doe.  ) 

The  grand  jury  of  Pranklin  County,  in  the  name  and  by  the 
authority  of  the  Commonwealth  of  Kentucky,  accuse  yohn  Doe  of 
the  crime  of*  an  attempt  at  arson,  committed  as  follows,  viz. :  The 
said  John  Doe^  on  \\Mt  fifth  day  of  February^  i8P7,  in  the  county 
aforesaid,  did,  wilfully  and  feloniously,  attempt  to  set  fire  to  the 
dwelling-house  of  Leonard  A.  Pord^  against  the  peace  and  dignity 
of  the  Commonwealth  of  Kentucky. 

8.  Statutory  Forms  of  Indiotments  for  Arson. 

a.  In  Alabama. 

(1)  First  Dbgrbb. 

Form  No.  2383. 

(Grim.  Code  Ala.  (1886),  f  4899,  subs.  6.) 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,*  John  Doe  wilfully  set  fire  to  or  burned  a  dwelling- 
house  of  Samuel  Shori^  in  which  there  was  at  the  time  a  human 
being,  against  the  peace  and  dignity  of  the  State  of  Alabama. 

Daniel  Webster^ 
Solicitor  of  the  TTiird  Circuit. 

(2)  Second  Degree. 
Form  No.  2384. 

« 

(Grim.  Code  Ala.  (1886),  f  4899,  subs.  7.) 

(  Commencing  as  in  Form  No,  2388^  and  continuing'  down  to  *) 
yohn  Doe  wilfully  set  fire  to  or  burned  an  uninhabited  dwelling- 
house  of  Richard  Smithy  in  which  there  was  at  the  time  no  human 
being,  against  {concluding as  in  Form  No.  2888).^ 

1.  The  words  inclosed  in  [    ]  will        2.  In    James  v.  State,  104  Ala.  20, 

not  be  found  in  the  reported  case,  but  the  indictment,  omitting  the  formal 

have  been  added  to  render  the  form  parts,  was  as  follows :  '*T%e  grand  jury 

complete.  of  said  cotmty  charge  that  before  the 
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(8)  Third  Dbgrbb. 

Form  No.  2385. 

(Crim.  Code  Ala.    (1886),  $  4899,  subs.  8.) 

(Commencing as  in  Form  No.  2383,  and  continuing  down  to  *) 
John  Doe^  under  such  circumstances  as  did  not  constitute  arson  in 
the  first  or  second  degree,  did  wilfully  set  fire  to  or  burn  a  building 
or^as  the  alternative  may  be),  against  (concluding  as  in  Form 

b.  In  Kentucky. 
Form  No.  2386. 

(Bullitt's  Ky.  Code  ( 1895)  145.) 

( Commencing  as  in  Form  No.  2382,  and  continuing  down  to*) 
arson,  committed  as  follows,  viz. :  The  said  yohn  Doe,  on  th^Jifth 
day  of  February,  i8P7,  in  the  county  aforesaid,  did  feloniously  and 
wilfully  set  fire  to  and  bum  the  dwelling-house  of  Leonard  A.  Ford 
(or  a  house  occupied  by  Leonard  A.  Ford  as  a  residence),  against 
the  peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

e.  In  Minnesota. 

(1)  First  Dbgrbh. 

Form  No.  2387. 

(Minn.  Stat.  (1894),  ^  7239,  subd.  No.  3.) 

The  district  court  for  the  county  of  Goodhue,  and  state  of  Minnesota : 
The  State  of  Minnesota  ) 
vs.  > 

John  Doe,  ) 

John  Doe  is  accused  by  the  grand-jury  of  the  county  of  Goodhue^ 
by  this  indictment,  of  the  crime  of  arson,  committed  as  follows  : 
The  said  yohn  Doe,  on  the  tenth  day  of  May,  A.D.  1^6,  at  the 

finding  of  this  indictment  Lee  Mack,  tained,  the  second  count  being  a  good 
Giller  James,  John  Brown,  Dow  Wil-  indictment  for  arson  in  the  second 
Hams  and  Wes  Etheridge  wilfully  set  degree,  and  the  first  count  a  good  in- 
fire  to  or  burned  the  gin-house  of  A.  dictment  for  arson  in  the  third  degree. 
W.Coleman.  1.  In  Cheatham  v.  State,  59  Ala. 
"The  grand  jury  of  said  county  fur-  41,  the  indictment,  omitting  the  formal 
ther  charge  that  before  the  finding  of  parts,  was  as  follows :  **  Melissa 
this  indictment  Lee  Mack,  Giller  Cheatham  wilfully  set  fire  to  or  burned 
lames,  John  Brown,  Dow  Williams  and  a  cotton-house  of  Robert  Haygood, 
Wes  Etheridge  wilfully  set  fire  to  or  within  the  curtilage  of  the  dwelling- 
burned  a  mill  of  A.  W.  Coleman,  which  house  of  the  said  Robert  Haygood,  by 
said  mill,  with  the  property  therein  the  burning  whereof  the  said  dwelling- 
contained,  was  of  the  value  of  three  house  was  also  burned, 
thousand  dollars."  On  this  indictment  "And  the  grand  jury  of  the  said 
a  general  verdict  was  returned  of  county  further  charge  that,  before  the 
"guilty  as  charged  in  the  indictment,'*  finding  of  this  indictment,  Melissa 
and  it  was  moved  in  arrest  of  judg-  Cheatham  wilfully  set  fire  to  or  burned 
ment  that  there  was  a  misjoinder;  one  a  cotton-house  of  Robert  Haygood. 
count  reciting  a  misdemeanor  and  the  **  And  the  grand  jury  of  said  county 
other  a  felony.     The  motion  was  sus-  further  charge,  that,  before  the  finding 
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city  of  Red  Wing-^  in  this  county,*  wilfully  set  fire  to  (or  burned) 
in  the  night-time,  a  dwelling-house  in  which  there  was  at  the  time 
a  human  being,  namely,  Leonard  A,  Ford  (or  whose  name  is  un- 
known to  the  grand-jury) . 

Dated  at  Red  Wtng^  in  the  county  of  Goodhue^  the  third  day  of 
June,  A.D.  \^6. 

A  true  bill.  Andrew  Jackson,  foreman  of  the  grand  jury. 

(2)  Second  Degrbb. 

Form  No.  2388. 
(Minn.  Stat.  (1894),  §  7239,  subd.  No.  4.) 

(Commencing as  in  Form  No.  2387,  and  continuing  dawn  to  *) 
wilfully  set  fire  to  (or  burned)  an  inhabited  dwelling-house,  in  the 
daytime,  in  which  there  was  at  the  time  a  human  being,  namely, 
Leonard  A.  Ford  (or  whose  name  is  unknown  to  the  grand-jury). 

Dated  at  {concluding  as  in  Form  No.  2387). 

(8)  Third  Degree. 

Form  No.  2389. 
(Minn.  Stat.  (1894),  f  7239,  subd.  No.  5.) 

(Commencing as  in  Form  No,  2387,  and  continuing  dawn  to  *) 
fully  set  fire  to  (or  burned)  the  steamboat  named  the  Winnisim- 
met,  which  was  at  the  time  insured  by  the  Hartford  insurance 
company,  of  the  state  of  Connecticut,  against  loss  or  damage  by  fire, 
with  intent  to  prejudice  such  insurer. 

Dated  at  (concluding  as  in  Form  No.  2387). 

d.  In  Oregon. 

Form  No.  2390. 
(Hill's  Anno.  Laws  of  Oregon  (1892)  1002.) 

^  I  Circuit  Court  for  the  County  of  Multnomah, 

yXioe.  S      state  of  Oregon. 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Afult- 
nomah,  in  this  indictment,  of  the  crime  of  arson,  committed  as 
follows : 

The  said  John  Doe,  on  the  first  day  of  January,  A.D.  i8P^,  in 
the  county  aforesaid,  wilfully  and  maliciously  set  fire  to  (or  burned) 

of  this  indictment,  Melissa  Cheatham  the  statute  requires,  for  the  full  period 
wilfully  set  fire  to,  or  burned  an  in-  of  five  years."  On  appeal,  however, 
habited  dwelling-house  of  Robert  Hay-  the  court  held  that  the  first  count 
good . ' '  charged  arson  in  the  third  degree  only. 
Under  this  indictment  the  jury  re-  and  that  as  the  verdict  was  equivalent 
turned  the  following  verdict :  "  We,  to  acquittal  on  the  second  and  third 
the  jury,  find  the  defendant  guilty  as  counts  the  judge  erred  in  the  sen- 
charged  in  the  first  count  of  the  in-  tence.  The  cause  was  accordingly  rc- 
dictment,**  etc.  Upon  this  verdict  the  manded  for  the  judge  to  pronounce 
defendant  was  sentenced  to  be  confined  sentence  for  the  offense  of  arson  in 
in  the  penitentiary  **at  hard  labor,  as  the  third  degree.. 
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in  the  night-time,  a  dwelling-house  of  another,  namely  Leonard  A, 
Ford  (or  whose  name  is  unknown  to  the  grand  jury) , 

Dated  at  Portland^  in  the  county  aforesaid,  the  second  day  of 
June^  A.D.  iSP^.  Daniel  Webster^  District  Attorney. 

II.  THE  INFORMATION. 

1.  In  Oeneral. 

The  information  for  this  offense  is  like  the  indictment  with  the 
exception  of  its  formal  parts.  For  the  formal  parts  of  the  informa- 
tion in  a  particular  jurisdiction,  consult  the  title  Inpormation. 

2.  Precedents. 

a.  For  Bumliig  with  Intent  to  Detauul  Iiuiunuiee  Company. 

Form  No.  2391. 

(Precedent  in  State  v,  Byrne,  45  Conn.  373.) 
[To  the  Honorable  Superior  Court,  for  the  county  of  New  Haven ^ 
now  in  session : 
Daniel  Webster^  of  New  Haven ^  Esquire,  attorney  for  the  state 
in  and  for  said  county,  here  in  court  informs]  ^  that  on  the  14ih 
day  of  Juney  i877,  at  the  town  of  New  Haven  ^  yohn  Byrne ^  of 
said  New  Haven^  with  force  and  arms,  wilfully  and  feloniously 
did  bum  a  certain  building,  to  wit,  a  dwelling  house  then  situated 
in  said  town  of  New  Haven  ^  known  as  No,  126  Pillmore  street ^  of 
which  building  said  yohn  Byrne  was  at  the  time  of  the  burning  of 
the  same  as  aforesaid  the  owner,  with  intent  thereby  to  defraud  the 
Republic  Fire  Insurance  Company ^  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  New  Tork^  for  the  pur- 
pose of  carrying  on  a  general  insurance  business  throughout  the 
United  States,  and  especially  in  the  state  of  Connecticut ^  having  its 
principal  office  in  the  city  of  New  Tork^  and  which  said  corpora- 
tion had  previously  insured  said  building  of  said  John  Byrne  to 
him  the  said  John  Byrne  against  loss  by  fire,  to  the  amount  of 
fourteen  hundred  dollars,  by  its  written  policy  of  insurance  thereto- 
fore issued  and  delivered  by  it  to  said  yohn  Byrne^  a  more  particu- 
lar description  whereof  is  to  the  attorney  unknown,  which  said 
policy  of  insurance  was  at  the  time  of  the  burning  oif  said  house  in 
force  as  a  valid  policy  of  insurance.  And  so  the  said  attorney 
says  that  on  said  IJith  day  of  yune,  i877,  at  New  Haven  aforesaid, 
said  John  Byrne^  being  then  and  there  the  owner  of  said  building 
as  aforesaid,  the  same  wilfully  and  feloniously  did  burn,  with  intent 
to  defraud  said  insurance  company  out  of  said  Jburteen  hundred 
dollars  insurance  as  aforesaid,  against  the  peace,  of  evil  example, 
and  contrary  to  the  statute  in  such  case  made  and  provided. 
[Wherefore  the  said  attorney  prays  the  advice  of  this  court  in  the 
premises.  Daniel  Webster ^  Attorney.] ^ 

1.    The  words  inclosed  in  [     ]  will    have  been  added  to  render  the  form 
aot  be  found  In  the  reported  case,'  but    complete.     For  the  formal  parts  of  an 

2  E.  of  F.  P.— 15  226  Volume  II. 


2892.  ARSON  AND  BURNING.  2898. 

b.  For  Attempt  to  Commit  ArsoD. 

(1)  By  Defendant  Himself. 

Form  No.  2392. 
(Precedent  in  People  v.  Duford,  66  Mich.  90.) 

_  « 

The  Circuit  Court  for  the  County  of  Schoolcraft. 
State  of  Michigan^        ) 
County  of  Schoolcraft,  \ 

yohn  F,  Carey ^  prosecuting  attorney  for  the  county  of  School' 
craft  aforesaid,  for  and  in  behalf  of  the  people  of  the  State  of 
Michigan^  comes  into  said  court  in  the  January  term  thereof,  A.D. 
i8<^7,  and  gives  it  here  to  understand  and  be  informed  that  yohn 
Lynch  and  Abram  Duford ^  late  of  the  township  of  Seney^  in  the 
county  of  Schoolcraft  and  State  of  Michigan^  heretofore,  to  wit,  on 
the  twelfth  day  of  December^  in  the  year  i8^5,*  in  the  night-time 
of  said  day,  at  the  township  of  Seney^  in  said  Schoolcraft  county, 
the  inhabited  dwelling-house  of  one  Ardellia  Pitcher  there  situate 
[did]  ^  wilfully,  maliciously,  and  feloniously  set  fire  to,  with  intent 
then  and  there  to  bum  and  destroy  the  same,  there  being  at  the 
time  some  human  beings  in  the  said  dwelling-house,  to  wit,  the 
said  Ardellia  Pitcher^  and  divers  and  sundry  other  persons,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  State  of 
Michigan.  John  F.  Carey ^ 

Prosecuting  Attorney  for  the  County  of  Schoolcraft. 

(2)  By  Procuring  Another. 

Form  No.  2393. 

(Precedent  in  People  v.  Thompson,  37  Mich.  118.) 

[  (  Commencing  as  in  Form  No.  2392^  and  continuing  down  to  *) 
at  the  township  of  Ashland^  in  said  Newaygo  county,  did]'  solicit, 
invite,  procure,  employ  and  hire  one  Fzra  Wright^  unlawfully, 
maliciously  and  feloniously  to  set  fire  to  and  bum  a  certain  meet- 
ing'house  of  the  value  of  fifteen  hundred  dollars,  there  situate,  be- 
longing to  the  First  Advent  Christian  Church  of  Ashland y  and 
erected  for  the  public  use,  to-wit:  for  the  public  worship  of  God, 
and  by  means  of  such  soliciting,  inviting,  procuring,  employing 
and  hiring  the  said  Aaron  Thompson  did  attempt  to  and  did  cause 
the  said  First  Advent  Christian  Church  of  Ashland  to  be  burned 

information  in  a  particular  jurisdic-  taken  advantage  of  by  the  demurrer 

tion,  consult  the  title  Information,  or  motion  to  quash,  and  not  by  motion 

1.  In  the  precedent  the  word  "  was  "  in  arrest  of  judgment,  especially  where 

was  substituted  for  the  word  "  did  "in  the  offense  was  properly  designated 

[    ],  but  the  court  held  that  a  clerical  in  the  complaint  on  which  the  prisoner 

and  formal  mistake  in  charging  the  was  arrested. 

commission  of  an   offense  in  an  in-        I.  The  words  inclosed  in  [     ]  ai^l 

formation,  which  does  not  mislead  or  those  to  be  supplied  within  the  [    j 

prejudice  the  respondent,  ahould  be  will  not  be  found  in  the  reported  case. 
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and  destroyed  by  the  said  Ezra  Wright  [contrary  to  {concluding 
as  in  Form  No.  2392)^.^ 

IIL  THE  CRIMINAL  COMPLAINT. 

1.  In  General. 

Tlie  body  of  the  criminal  complaint  is  like  that  of  the  indictment 
and  information.  It  differs  from  them  only  in  its  formal  parts. 
For  the  formal  parts  of  a  criminal  complaint  in  a  particular  juris- 
diction, consult  the  title  Criminal  Complaint. 

2.  Statutory  Forms  in  New  York  for  Arson* 

a.  In  First  and  Seeond  Degrees. 

Form  No.  2394. 
(Cook's  N.  Y.  Code  Grim.  Proc.  (1891),  p.  391,  No.  93.) 

State  of  New  York,  ) 
Suffolk  County.  ]  ^^' 

Oliver  K.  Smith  being  duly  sworn,  deposes  and  says  that  he  is  a 
resident  in  the  village  of  Northfort^  in  said  county ;  that  in  the  day 
time  of  thtjifth  day  of  February^  i8P7,  one  John  Doe  did  wilfully 
set  fire  to  or  bum  *  a  certain  dwelling  house,  to  wit  {Jiere  describe 
the  house)  J  in  the  said  village  of  Nortkport^  in  which  there  were  at 
the  time  human  beings,  to  wit:  Leonard  A.  Ford  and  Christian 
Williams^  by  (here  briefly  set  out  the  method  by  which  the  building 
was  burned).  Oliver  JC.  Smith. 

Sabscribed  and  sworn  to  before  me, 
the  8th  day  of  February,  i897. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  In  Seeond  and  Third  Degrees. 

Form  No.  2395. 
(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  391,  No.  94.) 

( Commencing  as  in  Form  No.  2394,  ^^d  continuing  down  to  *) 
a  shop,  warehouse  or  other  building,  to  wit  (here  describe  the 
building  burned) ,  in  which  there  was  not  at  the  time  a  human  being; 
uid  shop  (or  as  the  case  may  be)  adjoined  to  or  was  within  the 
curtilage  of  an  inhabited  dwelling-house,  to  wit  (here  describe  the 
dwelling-house  to  which  the  building  burned  was  adjacent) ,  so  that 
the  said  house  was  endangered  by  said  fire ;  in  that  said  john  Doe 
did  (here  describe  the  acts  of  the  accused,  and  conclude  with  signa- 
ture and  jurat  as  in  Form  No.  2394») 

1.  See  su^ra,  note  2,  p.  226. 
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L  AS  A  MISDEMEANOR,  229. 

1.  Indictments,  229. 

a.  Assault  and  Battery ,  229. 

b.  Assault  without  Battery,  234. 

c.  Aggravated  Assault,  234. 

n.  Proceedings  in  Inferior  Courts,  235. 

a.  Complaint  in  Municipal  Court,  2"^^, 

b.  Complaint  before  fustic e  of  the  Peace,  236. 

(i)  For  Assault  and  Battery,  236. 

(2)  For  Attempting  to  Provoke  an  Assault,  238. 

c.  Warrant  of  Arrest,  I'fi. 

(i)   upon  Filing  Complaint,  238. 
(2)  Upon  View  of  the  fustice,  240. 

d.  Recognizance  for  Appearance  before  fustice  for  Trials  240 

e.  Capias  against  Body  after  Conviction,  241. 

f.  Commitment,  241. 

IL  ASSAULT  WITH  FELONIOUS  INTENT,  242. 

I.   With  Intent  to  Kill,  242. 

a.  In  Alabama,  242. 

b.  In  Arkansas,  242. 

c.  In  California,  243. 

d.  In  Florida,  244. 

e.  In  Georgia,  245. 
/.  In  Illinois,  245. 

(i)  In  General,  245. 

(2)  By  Throwing  a  Deformed  Person  on  the  Ground  and 
Leaving  Him  Exposed  to  the  Cold,  247. 

g.  In  Indiana,  248. 
h.  In  Kansas,  248. 

I.   In  Kentucky,  249. 

(i)  By  Cutting  and  Wounding,  249. 

(2)  By  Shooting  and  Wounding,  249. 

(3)  By  Shooting  at  without  Wounding,  250. 
j\  In  Maine,  250. 

(i)   With  Intent  to  Murder,  250. 

(2)   With  Intent  to  Kill,  251. 
k.  In  Massachusetts,  251. 
/.  In  Mississippi,  252. 
m.  In  Missouri,  253. 
n.  In  Oregon,  253. 
o.  In  Tennessee,  254. 
/.  In  Texas,  254. 
g.  In  Virginia,  255. 
r.  In  Washington,  256. 
s.   In  West  Virginia,  257. 
/.  In  Wisconsin,  257. 
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s.  With  intent  to  Maim,  258. 

8.  With  Intent  to  Wound,  259. 

4.  With  Intent  to  Inflict  Great  Bodily  Harm,  259. 

5.  With  Intent  to  Ravish,  261. 

6.  With  Intent  to  Rob,  263. 

7.  With  a  Deadly  Weapon,  265. 

a.  In  General,  265. 

b.  In  Sudden  Heat  and  Passion,  267. 

8.  By  Administering  Noxious  Drugs,  267. 

9.  Assault  upon  an  Officer  in  Discharge  of  His  Duties,  268. 

III.  ASSAULT  ON  THE  HIGH  SEAS,  271. 

1.  By  Master  upon  Seaman,  271. 

a.  By  Seaman  upon  Master  or  Other  Officer,  272. 

IV.  STATUTORY  DIVISION  OF  THE  OFFENSE  INTO  DEGREES,  279. 

1.  In  General,  272. 
8.  Assault  in  the  First  Degree,  273. 
8.  Assault  in  the  Second  Degree,  273. 
4.  Assault  in  the  Third  Degree,  274. 

V.  CIVIL  ACTION  FOR  DAMAGES,  274. 

1.  Declarations,  Complaints,  and  Petitions,  274. 

a.  For  Simple  Assault  and  Battery,  274. 

b.  For  Assault  and  False  Imprisonment,  276. 

c.  For  Assault  and  Beating  with  a  Weapon,  277. 

d.  For  Assault  and  Hazing  Student  at  College,  278. 

e.  For  Lynching  the  Plaintiff",  279. 

/.  For  Aiming  a  Gun  at  Plaint^,  280. 

g.  Against  Railroad  Company  /or  Assault  upon  Passenger  by 
Employees,  280. 
«.  Pleas  and  Answers,  282. 

a.  Plea  of  Not  Guilty,  282. 

b.  Son  Assault  Demesne,  282. 

(i)  Plea  of,  282. 
(2)  Answer  of ,  283. 

c.  Plea  that  Defendant  Acted  in  Defense  of  His  Child,  284. 

d.  Plea  of  Molliter  Manus  Imposuit,  285. 

(i)   To  Remove  Plaintiff  from  Defendant' s  House,  285. 
(2)   To  Preserve  the  Peace,  286. 

e.  Plea  of  Moderate  Correction,  287. 

•  8.  Replication  De  Injuria  Propria,  etc.,  287. 

I.  AS  A  MISDEMEANOR. 

1.  Indletments. 
a.  Assault  and  Battery. 

Form  No.  3396. 

(Precedent  in  State  v.  Middleton,  5  Port.  (Ala.)  485.) 

The  State  of  Alabama ^  Circuit  Court  for  Tuscaloosa  county,  Pall 
Term,  \9>36.     The  grand  jurors  for  the  State  of  Alabama^  ebcted^ 
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impannelled,  sworn,  and  charged  to  inquire  for  the  body  of  Tusca- 
loosa county,  upon  their  oath  present  that  Zachariah  Middleton^ 
late  of  said  county,  in  the  county  aforesaid,  on  the  26th  day  of  yuly 

in  the  year  of  our  Lord  i855,  with  force  and  arms  at ,  in  the 

county  aforesaid,  in  and  upon  one  Nimrod  Freeman  ^  in  the  peace 
of  God  and  the  said  State  then  and  there  being,  did  make  an  assault, 
and  him,  the  said  Nimrod  Freeman ^  then  and  there  did  beat,  wound, 
and  illtreat,  and  other  wrongs,  to  the  said  Nimrod  Freeman  then 
and  there  did,  to  the  great  damage  of  him,  the  said  Nimrod  Free- 
man; and  against  the  peace  and  dignity  of  che  State  of  Alabama. 
A.  B,  Meeky  Attorney-General  of  the  State  of  Alabama;  yohn 
Thomas^  foreman  of  the  grand  jury. 

ANOTHER    FORM    OP  THE  SAME. 

Form  No.  2397. 
(Precedent  in  Wigley  v.  State,  41  Ark.  335.) 

Franklin  Circuit  Court. 
State  of  Arkansas 
against 

A.  y.  Wigley. 

The  grand  jury  of  Franklin  county,  in, the  name  and  by  the  au- 
thority of  the  state  of  Arkansas ^  accuse  A.  y.  Wigley  of  the  crime 
of  assault  and  battery,  committed  as  follows :  The  said  A.  y.  Wig- 
ley on  the  ffteenth  day  of  May^  A.D.  i8^i?,  in  the  county  of 
Franklin^  then  and  there  did  unlawfully  assault  one  Charlotte  El- 
lison  then  and  there  being,  and  her,  the  said  Charlotte  Ellison ^  he, 
the  said  A.  y,  Wigley ^  did  then  and  there  unlawfully  strike  and 
beat,  against  the  peace  and  dignity  of  the  state  o{  Arkansas, 

ANOTHER    FORM   OF  THE  SAME. 

Form  No.  2398. 

Term,  i^96. 

Kent  county,  ss. 

The  grand  inquest  for  the  state  of  Delaware  and  the  body  of 
Kent  county,  on  their  oath  and  affirmation,  respectively,  do  present 
that  yohn  i)oe^  late  of  (East)  Hundred,  in  the  county  aforesaid,  on 
the  41^.  day  of  yuly  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety -six,  with  force  and  arms  at  (East)  Hundred,  in 
the  county  aforesaid,  in  and  upon  one  Richard  Roe^  in  the  peace  of 
God  and  of  the  state  then  and  there  being,  did  make  an  assault, 
and  him  the  said  Richard  Roe  did  then  and  there  beat,  wound,  and 
illtreat,  and  other  wrongs  to  the  said  Richard  Roe  then  and  there 
did,  to  the  great  damage  of  the  said  Richard  Roe^  against  the  form 
of  the  act  of  the  General  Assembly  in  such  case  made  and  pro* 
vided,  and  against  the  peace  and  dignity  of  the  state. 

William  Patter  son  ^  Attorney-General. 

Samuel  Knight^  Deputy  Attorney-General. 
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ANOTHER  FORM  OF  THE  SAMS, 

Form  No.  2399. 

(Precedent  in  Cornelison  v.  Com.,  84  Kj.  590.) 
The  C(nntnanweaith  of  Kentucky  ) 

against  >  Montgomery  Circuit  Court. 

John  y.  Cornelison.  ) 

The  grand  jury  of  Montgomery  county,  in  the  name  and  by  the 
authority  of  the  Commonwealth  of  Kentucky^  accuse  yohn  y.  Cor* 
nelison  of  the  crime  of  assault  and  battery,  committed  as  follows : 
The  said  John  y,  Cornelison^  on  the  1st  day  of  September^  iS85j  in 
said  Montgomery  county,  did  unlawfully,  wilfully,  and  maliciously, 
and  with  the  intent  to  wound  and  kill  /Richard  jReid,  on  and  upon 
the  person  of  said  jReid  make  an  assault  and  battery  with  a  cane, 
stick,  and  cowhide,  and  did  then  and  there  unlawfully,  wilfully,  and 
maliciously,  with  the  intent  aforesaid,  strike,  beat,  bruise,  and 
wound  him  the  ^6,Reid  with  a  cane,  stick,  and  cowhide,  and  inflict 
upon  his  head  and  body  grievous  and  dangerous  blows,  whereby  the 
said  Reid  was  cruelly  and  dangerously  beaten  and  wounded  and  his 
life  greatly  endangered,  and  against  the  peace  and  dignity  of  the 
Commonwealth  of  Kentucky. 

ANOTHER  FORM  OF  THE  SAMS. 

Form  No.  3400. 

(Precedent  in  Com.  v.  Ford,  5  Gray  (Mass.)  475.) 

{ Caption, ) 

The  jurors  for  the  commonwealth  of  Massachusetts  upon  their 
oath  present  that  yohn  Ford,  on  the  25th  of  August,  i854,  at  Sa- 
lem in  the  county  of  Essex,  in  and  upon  the  body  of  one  Richard 
Pafpoon,  late  of  Marhlehead  in  said  county  of  Assex,  deceased,  in 
the  peace  of  said  commonwealth  then  and  there  being,  did  make 
an  assault,  and  him  the  said  Richard  Pappoon,  with  a  large  and 
heavy  whip  which  the  said  yohn  Ford  then  and  there  in  his  right 
hand  had  and  held,  did  then  and  there  strike  divers  grievous  and 
dangerous  blows  upon  the  head  of  him  the  said  Richard  Pappoon^ 
whereby  the  said  Richard  Pappoon  was  then  and  there  cruelly  and 
dangerously  beaten  and  wounded  and  his  life  greatly  endangered, 
Against  the  peace  of  said  commonwealth,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

ANOTHER    FORM    OP  THE  SAME. 

Form  No.  2401. 

(Precedent  in  People  v,  Moore,  3  Wheel.  Cr.  Cas.  (N.  Y.  Gen.  Sess.)  82.) 

(Caption,^ 
City  and  county  of  New  Tork,  ss. 

The  jurors  of  the  people  of  the  state  of  New  Tork  in  and  for  the 
city  and  county  of  New  Tork  upon  their  oath   present  that  yohn 
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Moore^  late  of  the  first  ward  of  the  city  of  New  Torij  in  the  county 
of  JVew  Tork  aforesaid,  laborer ^  John  Miller^  late  of  the  same  place, 
laborer^  yohn  Lowry^  late  of  the  same  place,  laborer^  and  Henry 
Bushy  late  of  the  same  place,  laborer^  on  the  12th  day  of  yuly^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-four^ 
\t  the  eighth  ward  of  the  city  of  New  Tork^  in  the  county  of  New 
Tork  aforesaid,  in  and  upon  the  body  of  yames  Murney^  in  the 
peace  of  God  and  of  the  said  people  then  and  there  being,  with 
force  and  arms  did  make  an  assault,  and  him  the  said  yames  did 
then  and  there  beat,  wound,  and  illtreat,  and  other  wrongs  and  in- 
\urie8  to  the  said  yames  then  and  there  did,  to  the  great  damage  of 
the  said  yames ^  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  Peace  of  the  people  of  the  state  of  New  Tork 
and  their  dignity.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  yohn^  yohn^  yohn^  and  Henry 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  in  and  upon 
the  body  of  the  said  yamesy  in  the  Peace  of  God  and  of  the  said 
people  then  and  there  being,  with  force  and  arms  did  make  another 
assault,  and  him  the  said  yames  did  then  and  there  beat,  wound,  and 
.  ^reat,  and  other  wrongs  and  injuries  to  the  said  yames  then  and 
there  did,  to  the  great  damage  of  the  said  yames y  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace  of  the 
people  of  the  state  of  New  Tork  and  their  dignity. ^ 

Maxwelly  District  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2402. 

State  of  iVe>rM  Carolina y  )  In  the  Superior  Court,  October  Term, 
Franklin  county.  \      18P6. 

The  jurors  for  the  state  upon  their  oaths  present  that  yohn  DoCy  at 
Louisburgy  in  Franklin  county,  on  the  tenth  day  of  Afrily  iS96y 
unlawfully  and  wilfully  did  assault  and  beat  one  Richard  Roey  the 
said  assault  and  battery  having  been  committed  more  than  six  months 
before  the  finding  of  this  inquisition,  and  no  justice  of  the  peace 
having  taken  official  cognizance  of  said  assault  and  battery  within 
said  period  of  six  months  after  the  commission  of  the  said  assault 
and  battery,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

Nathaniel  Macon y  Solicitor. 

ANOTHER    FORM  OF    THE  SAME. 

Form  No.  2403. 

State  of  Ohio,  ) 

f  ss 
Brown  county.  \ 

In  the  Court  of  Common  Pleas  of  Brown  county,  for  the  Term  of 

,  A.D.  i89i. 

1.  Compare  the  precedents  in  Peo-  (N.  Y.)  170;  Pontius  v.  People,  82 
pie  V,  M'Kinnon,  I  Wheel.  Cr.  Cas.     N.  Y.  341. 
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The  jurors  of  the  grand  jury  of  the  state  of  Ohio  within  and  for 
the  body  of  the  county  of  Brown ^  impaneled,  sworn,  and  charged  to 
inquire  of  crimes  and  offenses  committed  within  said  county  of 
Brown ^  in  the  name  and  by  the  authority  of  the  state  of  Okt'o^  on 
their  oaths  do  find  and  present  that  ^ohn  Inskeep^  late  of  said 
county,  on  the  8th  day  of  November^  iSOO^  at  the  county  aforesaid, 
unlawfully  did  make  an  assault  in  and  upon  one  ^ohn  W,  Moler^ 
and  him  the  said  yohn  W.  Moler  did  then  and  there  strike  and 
wound,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Ohio,^ 

David  Tarhell^  Prosecuting  Attorney- 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2404. 
(Precedent  in  Evans  v.  State,  24  Ohio  St.  208.  > 

State  of  Ohio^  )  In  the  Court  of  Common  Pleas  of  Hamilton 

ffamilton  county ,  »s,  )      county,    Ohio,    for    the   term   of   , 

A.D.  1 875. 

{First  count  charging"  an  assault  with  attempt  to  cdmmit  a  rape. 
Second  count  for  common  assault,  as  follows :) 

The  said  Samuel  B,  JSvans,  on  the  day  and  year  aforesaid,  un- 
lawfully, violently,  and  in  a  menacing  manner,  did  assault  the  said 
Amelia  Gilzer  then  and  there  being,  and  her  the  said  Amelia  Gil- 
zer,  then  and  there*  did  beat,  wound,  and  maltreat,  and  other 
wrongs  to  the  said  Amelia  Gilzer,  then  and  there  did,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Ohio. 

Allen  G.  Thurman,  Prosecuting  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2405. 

(Crim.  Code  of  Ala.  267.) 

%\aX!t  oli  Alabama,  )  Circuit  Court, Term,  18P6. 

Dak  county.  \ 

The  grand  jury  of  said  county  charge  that  before  the  Bnding  of 
this  indictment  yohn  Doe  assaulted  and  beat  Richard  Roc,  against 
the  peace  and  dignity  of  the  state  of  Alabama, 

Henry  Brown, 
Solicitor  of  the Circuit. 

1-  The  charging  part  of  the  above  mon    Pleas    erred    in   sustaining   the 

formis  taken  from  the  case  of  State  7'.  motion;    the   indictment   is    not   bad 

Inskeep,  49  OhioSt.  228.     In  that  case  for  duplicity,  is  in  proper  form,  and 

the  Court  of  Common  Pleas  quashed  the  motion   should   have  been  over- 

the  indictment  on  the  ground  that  it  ruled." 

contained  but  one  count  and  two  sep-  2.  This  is  a  sufiicient  allegation  of 

trateaod  distinct  offenses;  this  deci-  time  and  place  where  the  allegation  is 

rion,   however,  was    reversed.      The  specific  in  the  first  count.     Evans  v. 

Snpreme   Court    said  :     **  The    Com-  State,  24  Ohio  St.  208. 
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b.  Assault  without  Battery. 

Form  No.  2406. 

(  Caption  and  comtnencement. ) 

That  yohn  Doc^  late  of ,  in  the  county  aforesaid,  on  the 

Jfth  day  of  July^  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six^  with  force  and  arms  at ,  in  the  county 

aforesaid,  in  and  upon  one  Richard  Roe^  with  a  certain  offensive 
weapon  called  a  cane,  did  make  an  assault,  and  other  wrongs  to  the 
said  Richard  Roe  then  and  there  did  and  committed,  to  the  great 
injury  of  him  the  said  Richard  Roe^  against  the  peace  and  dignity 
of  the  state. ^  (Signature  of  Prosecuting  Attorney.) 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2407. 

(Precedent  in  Com.  v,  Stoddard,  9  Allen  (Mass.)  380.) 

(  Caption,) 

The  jurors  for  the  commonwealth  of  Massachusetts  upon  their 

oath  present  that  Thais  Stoddard^  on  the day  of  , 

18 — ,  at  Boston^  with  force  and  arms,  in  and  upon  a  female  infant 
child,  whose  name  is  to  the  jurors  unknown,  an  assault  did  make, 
and  her  the  said  female  infant  child  then  and  there  did  wilfully 
and  maliciously  expose  and  leave  exposed,  helpless  and  alone,  in  the 
street  in  said  city  of  Boston  called  Howard  street,  in  the  night  time, 
without  the  care  of  any  person,  and  without  sufficient,  proper,  or 
necessary  clothing,  shelter,  or  protection  against  the  weather  and 
the  cold,  for  the  space  of  six  hours,  etc.* 

• 

e.  Aggravated  Assault 

Form  No.  3408. 

In  the  name  and  by  the  authority  of  the  state  of  Texas, 
The  grand  jurors  for  the  county  of  Bexar ^  state  aforesaid,  duly  or- 
ganized as  such  at  the Term,  A.D.  i8P5,  of  the  District  Court 

for  said  county,  upon  their  oaths  in  said  court  present  that  yohn  Doe^ 
on  or  about  the  fourth  day  of  July^  A.D.  i8P5,  and  anterior  to. 
the  presentment  of  this  indictment,  in  the  county  and  state  afore- 
said, in  and  upon  one  Richard  Roe  did  commit  an  aggravated 
assault,  the  said  John  Doe  then  and  there  being  a  person  of  robust 
health  and  strength,  and  the  said  Richard  Ro^  being  then  and  there 

1.  See  I  Whart.  Prec.  244;  Tiff.  Cr.  39  Miss.  521;  Gray  v.  State,  63  Ala. 

Law  562.  66;    Com.   v.   Hagenlock,   140  Mass. 

An  assault  is  an  unsuccessful  attempt  125. 
to  do  harm  to  the  person  of  another,        2.  It  was  held  that  this  indictment 

coupled  with  the  present  ability  to  do  did  not  sufficiently  charge  a  criminal 

actual  violence  to  such  person.     Hays  exposure  or  neglect  under  the  statute, 

V,  People,  I  Hill  (N.  Y.)  351 ;  People  but  that  it  was  sufficient  to  support  a 

V,    Bransby,    32    N.    Y.    535;    Clark  sentence  for  assault.    See  also  the  title 

V,   Downing,  55  Vt.  259;   People  v.  Abandonment  op  Childrkn,  vol.  i, 

Yslas,  27  (Sal.  630;  Smith  v.  State,  p.  5. 
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aged  and  decrepit,  and  the  said  yohn  Doe  did  then  and  there  strike, 
wound,  and  bruise  the  said  Richard  Roe  with  his  fists,  and  with  a 
certain  hickory  cane  which  he  then  and  there  had  and  in  his  hand 
held,  against  the  peace  and  dignity  of  the  state. 

Thomas  Montgomery^ 
Foreman  of  the  Grand  Jury. 

2.  Proeeedlngs  in  Inferior  Courts. 

a.  Complaint  in  Munieipal  Court. 

Form  No.  3409. 

(Precedent  in  State  v,  Littlefield,  70  Me.  454.) 

State  of  Mainey  ) 
Androscoggin.     \ 

To  the  clerk  of  our  municipal  court  for  the  city  of  Lewision^  in 
the  county  of  Androscoggin: 

J.  C.  ^uimby^  of  Lewiston^  in  the  county  of  Androscoggin ^  on 
^t  fourth  day  of  March  ^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-nine^  in  behalf  of  the  state,  on  oath  com- 
plains: that  Samuel  Litilejieldoi  Lewis  ton  y  Yd  said  county, /or  3<?rer, 
on  the  third  day  of  March ^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-nine ^  at  said  Lewiston^  in  said  county, 
with  force  and  arms  and  unlawfully  in  and  upon  one  George  Mor- 
ton, in  the  peace  of  the  state  then  and  there  being,  an  assault  did 
make,  and  him  the  said  George  Morton  did  then  and  there  beat, 
wound,  and  illtreat,  and  other  wrongs  to  the  said  George  Morton 
then  and  there  did,  to  the  great  injury  of  the  said  George  Morton^ 
against  the  peace  of  said  state,  and  contrary  to  the  form  of  the  statute 
In  such  cases  made  and  provided.  Wherefore  the  said  y.  C.  ^uimby 
prays  that  the  said  Samuel  Littlejield  be  apprehended  and  held  to 
answer  to  this  complaint,  and  further  dealt  with  thereon  as  to  law 
and  justice  shall  appertain.  J,  C,  ^uimby, 

Androscoggin y  ss. 

On  the  fourth  day  of  March  aforesaid,  in  the  year  aforesaid,  the 
aboye-named  y,  C,  ^uimby  personally  appeared  and  made  oath  to 
the  truth  of  the  foregoing  complaint. 

Before  me,  Rverett  A,  Nash^  said  clerk. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2410. 

To  the  justices  of  the  Municipal  Court  of  the  Charlestown  District, 
holden  in  said  district,  in  the  city  of  Boston ^  for  the  transac- 
tion of  criminal  business  within  and  for  the  county  of  Suffolk: 
John  Doe^  of  the  city  of  Boston ^  in  the  county  of  Suffolk ^  in  be- 
half of  the  commonwealth  of  Massachusetts ^  on  oath  complains  that 
Richard  Roe y  of  Boston ^  in  the  county  of  Suffolk ^  on  i}Mt  fourth  day 
of  July  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety 'Sixy  at  the  city  of  Boston ^  within  the  Judicial  District  of  said 
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court,  in  the  county  of  Suffolk^  with  force  and  arms  in  and  upon 
the  body  of  the  said  yohn  Doe  in  the  peace  of  said  commonwealth 
then  and  there  being  did  make  an  assault,  and  him  the  said  yohn 
Doe  did  then  and  there  beat,  bruise,  wound,  and  evil  treat,  and 
other  wrongs  and  injuries  to  said  yohn  Doe  then  and  there  did, 
against  the  peace  of  said  commonwealth^  and  the  form  of  the  stat- 
ute in  such  case  made  and  provided. 
Suffolk^  to  wit: 

Received  and  sworn  to.  the  Jifth  day  of  yuly  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six^  before  said  court. 

John  Hancock^  Clerk. 

b.  Complaint  before  Justioe  of  the  Pea4». 

(1)  For  Assault  and  Battery. 

Form  No.  24x1. 

State  of  Connecticut.  )  rp  c  zr    *r    j 

TT    A^    J  ^         '  >  ss.     Town  of  Hartford, 

Hartford  county.         \  -^ 

To  Henry  Grimshaw^  JBsq,^  justice  of  the  peace  for  the  county 
of  Hartford^  comes  yohn  Price ^  of  said  town  of  Hartford^  a  g^and 
juror  in  and  for  said  town,  and  on  his  oath  of  office  complaint  and 
information  makes  that  at  said  town  of  Hartford^  on  the  4th  day 
of  yuly^  18^6,  yohn  Doey  of  the  town  of  Hartford^  in  said  county, 
with  force  and  arms  in  and  upon  one  Richard  Roc^  of  said  town 
of  Hartford^  in  said  county,  in  the  peace  then  and  there  being,  did 
make  an  assault,  and  him  the  said  Richard  Roe  did  then  and  there 
beat,  bruise,  wound,  and  illtreat,  and  other  wrongs  and  injuries 
then  and  there  did  to  the  great  damage  of  him  the  said  Richard 
Roe^  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace;  and  the  said  gr^nd  juror  prays  process 
against  the  said  yohn  Doe^  that  he  may  be  arrested  and  examined 
touching  this  complaint,  and  be  dealt  with  according  to  law. 

yohn  Price^  Grand  Juror. 

(If  the  complaint  is  made  by  the  party  aggrieved^  it  should  he  sworn 
to  as  follows:) 

On  this  6th  day  of  yuly^  iS96^  personally  came  Richard  Roe, 
subscribed  to  the  foregoing  complaint,  and  made  solemn  oath  to  the 
truth  of  the  same  before  me.  Henry  Grimshaw, 

Justice  of  the  Peace. 

ANOTHER    FORM  OF  THE    SAME. 

Form  No.  341a. 

(Rev.  Stat,  of  Fla.  895.) 
State  of  Florida, 

county, 

district. 

Before  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county,, 
personally  came  Richard  Roe,  who  being  duly  sworn  says  that  one 
yohn  Doe,  on  the  4th  day  of  yuly,  A.D.  1^96,  in  the  county  and 
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district  aforesaid,  in  and  upon  the  said  deponent  an  assault  did 
make,  and  him  the  said  deponent  then  and  there  did  beat,  bruise, 
wound,  and  ill  treat. 

Sworn  to  and  subscribed  before  me,  this  5th  day  of  yuly^ 
A.D.  i8P^.  Henry  Grimshaw^  Justice  of  the  Peace. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2413. 

St&teoUlItnois,  ) 
Peoria  county ,    ) 

The  complaint  of  Richard  Roe^  of  Elnvwood^  in  said  county,  who, 
being  duly  sworn,  upon  his  oath  says  that  John  Doe^  of  Elmwood^ 
in  said  county,  on  Xh^  fourth  day  of  July^  18P6,  at  Elmwood^  in  the 
county  aforesaid,  in  and  upon  him  the  said  Richard  Roe  did  make 
an  assault,  and  did  then  and  there  unlawfully  beat,  bruise,  wound, 
and  illtreat  him  the  said  Richard  Roe,  He  therefore  prays  that  the 
said  John  Doe  may  be  arrested  and  dealt  with  according  to  law. 
Subscribed  and  sworn  to  before  me,  )  Richard  Roe, 

i\i\%  fifth  day  of  July,  A.D.  1^6,    \ 

henry  Grimshaw,  Justice  of  the  Peace. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  3414. 

State  of  Michigan^  ) 
OmX,^o{  Jackson,  \  ^^' 

The  complaint  of  Richard  Roe  taken  and  made  before  me,  Henry 
GrtPiskaw,  a  justice  of  the  peace  of  Jackson,  in  said  county,  upon 
the  tenth  day  of  Jutyj  A.D.  i896,  who,  being  duly  sworn,  says  that 
heretofore,  to  wit,  on  the  fourth  day  of  July,  i8P^,  at  the  city  of 
Jackson  and  in  the  county  aforesaid,  John  Doe,  of  the  city  of  Jack- 
son,  with  force  and  arms  in  and  upon  him  the  said  Richard  Roe^ 
in  the  peace  of  the  people  of  the  state  of  Michigan  then  and  there 
being,  did  make  an  assault,  and  him  the  said  Richard  Roe  then 
and  there  did  beat,  bruise,  wound,  and  illtreat,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  Michigan.  Wherefore 
process  is  prayed,  that  the  accused  may  be  apprehended  and  held  to 
answer  this  complaint,  and  may  be  dealt  with  as  law  and  justice 
may  require.  Richard  Roe, 

Taken,  subscribed,  and  sworn  before  me, 

the  day  and  year  first  above  written. 

Henry  Grimshav),  Justice  of  the  Peace. 

ANOTHER  FORM  OF  THE  SAMS. 

Form  No.  24x5. 
T^ne  state  of  Ohio,  }  rj.  w 

Athens  county,  ss.  5      " Township. 

^fore  me,  Henry  Grimshaw,  a  justice  of  the  peace  in  and  for 
said  county,  personally  came  Richard  Roe,  who,  being  duly  sworn 
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according  to  law,  depoeeth  and  saith  that  on  or  about  Xh&  fourth  day 
of  yuly^  A.D.  i8d^,  at  the  county  of  Athens  aforesaid,  one  John 
Doe  in  and  upon  the  body  of  him  the  said  Richard  Roe^  then  and 
there  being,  an  unlawful  assault  did  make,  and  him  the  said  Rich' 
ard  Roe  then  and  there  unlawfully  did  strike,  beat,  wound,  and 
illtreat,  and  other  wrongs  to  the  said  Richard  Roe  then  and  there 
did,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Ohio. 

Richard  Roe, 
Sworn  to   and  subscribed    before  me,  this  Jifth  day  of   July^ 
A.D.  i8P^.  Henry  Grimshaw^  Justice  of  the  Peace. 

(2)  For  Attempting  to  Provokb  an  Assault. 

Form  No.  2416. 
State  of  Indiana^         ) 
County  of  Lagrange,  ) 

Frank  Mingus^  being  first  duly  sworn,  upon  his  oath  says  that 
one  Edward  Alar  shall ^  on  the  SOth  day  of  Aprils  i889y  at  the  county 
of  Lagrange  and  state  of  Indiana^  did  then  and  there,  by  words, 
signs,  and  gestures,  unlawfully  attempt  to  provoke  him  the  said 
Frank  Mingus  to  commit  an  assault  and  battery  upon  the  person  of 
him  the  said  Edward  Marshall^  he  the  said  Frank  Mingus  having 
then  and  there  the  present  ability  so  to  do.*  Frank  Mingus, 

Subscribed  and  sworn  to  before  me,  this  SOth  day  of  Aprils  i889, 

Henry  Gritnshaw^  J.  P. 

e.  Warrant  of  Arrest. 

(1)  Upon  Filing  Complaint. 

Form  No.  2417. 

(Rev.  Stat,  of  Fla.  895.) 
State  of  Florida^ 

county, 

district. 

In  the  name  of  the  State  of  Florida — ^To  the  sheriff  or  any  con- 
stable of  said  county : 
Whereas  Richard  Roe  has  this  day  made  oath  before  me  that  one 
yohn  Doe^  on  the  J^h  day  of  yuly^  A.D.  18P6,  in  the  county  and 
district  aforesaid,  in  and  upon  him  the  said  deponent  an  assault  did 
make,  and  him  the  said  deponent  then  and  there  did  beat,  bruise, 
wound,  and  illtreat :  These  are,  therefore,  to  command  you  forth- 
with to  arrest  the  said  John  Doe^  and  to  bring  him  before  me  to  be 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  5th  day  of  July^  A.D.  \i96, 

Henry  GrinishaWy  (seal) 

Justice  of  the  Peace. 

1.  See  Marshall  v.  State,  123  Ind.  voking  an  assault  and  battery  as  well 

128;  Stuckmyer  v.  State,  29  Ind.  20.  as  attempting  to  do  so.     Marshall  v. 

It  is  no  objection  to  the  complaint  State,  123  Ind.  128. 

that  it  charges  the  defendant  with  pro-  Compare  Gen.  Stat,  of  Conn.,  ^  1509, 
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ANOTHER  FORM  OF  THE  SAME. 

Form  No.  34x8. 

State  of  Illinois^  )  The  people  of  the  state  of  Illinois^  to  any 

/^<?or/fl county.       \     '         constable  of  said  county,  Greeting: 

Whereas  complaint  has  been  this  day  made  in  ^vriting,  upon  oath, 
before  me,  one  of  the  justices  of  the  peace  within  and  for  the  county 
aforesaid,  by  Richard  Roe^  of  said  county,  that  John  Doe  did  un- 
lawfully assault  and  beat  the  said  Richard  Roe  on  the  fourth  day 
of  July^  iS96,  at  ^Imwoody  in  the  county  aforesaid  :  These  are, 
therefore,  to  command  you,  forthwith  to  arrest  the  said  yohn  Doe^ 
and  bring  him  before  me,  at  my  office  in  Elmwood^  in  said  county, 
or,  in  case  of  my  absence,  before  some  other  justice  of  the  peace  of 
the  said  county,  to  answer  unto  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at  my  office  in  Elmwood^  in  said 
county,  this^M  day  of  July,  A.D.  i8P^. 

Henry  Grimshaiv,  (seal) 

Justice  of  the  Peace. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  24x9. 

State  of  Michigan,  )  To  the  sheriff  or  any  constable  of  said 

County  of  Jackson,  \     '  county. 

Whereas  Richard  Roe  has  this  day,  on  oath  and  in  writing,  made 
complaint  to  me,  Henry  Grimshav),  a  justice  of  the  peace  of  the 
city  of  Jackson  in  said  county,  that  heretofore,  to  wit,  on  the 
fourth  day  of  July,  A.D.  i8P^,  at  Jackson,  in  the  county  afore- 
said, John.  Doe,  of  said  city  and  county,  with  force  and  arms  in  and 
upon  him  the  said  Richard  Roe,  in  the  peace  of  the  state  of  Michi- 
gan then  and  there  being,  did  make  an  assault,  and  him  the  said 
Richard  Roe  then' and  there  did  beat,  bruise,  wound,  and  illtreat, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Michigan. 

And  whereas,  on  examination  on  oath  of  the  said  Richard  Roe 
by  and  before  me  the  said  justice,  it  appears  to  me  the  said  justice 
that  said  offense  has  been  committed,  and  there  is  just  cause  to  sus- 
pect the  said  John  Doe  to  have  been  guilty  thereof;  therefore,  in 
the  name  of  the  people  of  the  state  of  Michigan  you  and  each  of 
you  are  hereby  commanded  forthwith  to  take  the  said  John  Doe, 
and  him  bring  before  me  the  said  justice,  to  be  dealt  with  according 
to  law.  And  you  are  further  commanded,  in  the  name  of  the  f)eo- 
ple  of  the  state  of  Michigan,  to  summon  John  Fen  and  Richard 
Den,  both  of  said  city  and  county,  to  appear  before  me  the  said 
justice,  when  and  where  you  shall  have  the  said  accused  party,  to 

providing  for  the  punishment  of  per-  or  mocking  others  with  abusive 
ions  who  disturb  or  break  the  peace,  or  indecent  language,  gestures,  or 
or  provoke  contention,  bj  following    noise. 
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testify  their  knowledge  on  behalf  of  said  people,  touching  the  mat- 
ter of  said  complaint. 

Given  under  my  hand,  at  the  city  of  Jackson^  in  said  county,  on 
the  tenth  day  of  july^  A.D.  i8P^.  Henry  Grimshaw^ 

Justice  of  the  Peace. 

ANOTHER  FORM.  OF  THB  SAMB. 

Form  No.  2420. 

The  state  of  Ohio^  )  To  any  constable  of  said  county,  Greeting : 
Athens  county,  ss.  \  Whereas,  there  has  been  filed  before  me  an 
affidavit,  of  which  the  following  is  a  copy  {here  set  out  the  affi- 
davit in  full). 

These  are  therefore  to  command  you  to  take  the  said  yohn  Doe 
if  he  be  found  in  your  county,  or,  if  he  has  fled,  that  you  pursue  after 
him  into  any  other  county  in  the  state,  and  take  and  safely  keep  the 
said  John  Doe^  so  that  you  have  his  body  forthwith  before  me,  or 
some  other  magistrate,  to  answer  the  complaint,  and  be  further  dealt 
with  according  to  law. 

Given  under  my  hand,  X\)\%jifth  day  of  July^  A.D.  i8P5. 

Henry  Grimshaw^  Justice  of  the  Peace. 

(2)  Upon  View  of  the  Justice. 
Form  No.  2421. 

(3  Rev.  Stat,  of  Mo.  2256.) 

The  state  of  Missouri^  to  the  sheriff  of  Barton  county,  or  any  con- 
stable of  Lamar  township  in  said  county,  Greeting : 

Whereas  I,  yohn  Barton^  a  justice  of  the  peace  within  and  for 
the  county  of  Barton  aforesaid,  on  the  Jfth  day  of  yuly^  i8P5,  did 
see  yohn  Doe  unlawfully  assault  and  beat  one  Richard  Roe  (or  un- 
lawfully threaten  one  Richard  Roe  in  a  menacing  manner) .  These 
are,  therefore,  to  command  you  the  said  sheriff  (or  constable)  forth- 
with to  apprehend  the  said  yohn  Doe^  and  bring  him  before  me  to 
answer  the  premises,  and  further  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this  5th  day  of  yuly^  \%d6. 

yohn  Barton^  Justice  of  the  Peace. 

d.  Reoognalzaiioe  for  Appearanoe  before  Justioe  for  Trial. 

Form  No.  2422. 

(2  Rev.  Stat,  of  Mo.  2256.) 
State  of  Missouri^  ) 
County  of  Barton,    ) 

Be  it  remembered  that  on  the  8th  day  of  September^  in  the  year 
of  our  Lord  18P6,  personally  came  before  me,  B,  F,  Diggs^  a  justice 
of  the  peace  within  and  for  the  county  of  Barton  aforesaid,  yohn 
Doey  of  Lamar ^  and  Richard  Roe^  of  the  same  place,  and  acknowl- 
edge themselves  indebted  to  the  state  of  Missouri^  that  is  to  say  : 
the  said  yohn  Doe  in  the  sum  of  one  hundred  dollars,  and  the  said 
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Richard  Roe  in  the  like  sum  of  one  hundred  dollars,  to  be  levied  of 
their  respective  goods  and  chattels,  lands  and  tenements;  upon  con- 
dition that  if  the  above  bounden  yohn  Doe  shall  personally  appear 
before  me,  a  justice  of  the  peace  within  and  for  the  county  afore- 
said, then  and  there  to  answer  a  charge  against  the  said  yokn  Doe^ 
for  an  assault  and  battery  (or  affray^  as  the  case  may  be),  and 
shall  not  thence  depart  without  leave,  then  this  recognizance  to  be 
void;  otherwise  to  remain  in  full  force.  yohn  Doe, 

Taken  and  certified  the  year  aforesaid.  Richard  Roe, 

B.  F,  Diggs^  Justice  of  the  Peace. 

e.  Capias  against  Body  after  Convietion. 

Form  No.  2433. 
State  ol  Illinois,  } 

r   SS 

Peoria  county.       ) 

The  people  of  the  state  of  Illinois^  to  any  constable  of  said  county, 
and  to  the  keeper  of  the  common  jail  of  said  county,  Greeting  : 

Whereas,  upon  the  information  and  complaint,  in  writing,  of 
Richard  Roe^  of  Elnrwood^  in  said  county,  lately  exhibited  before 
Htnry  Grimshaw^  a  justice  of  the  peace  of  said  county,  under  oath, 
against  John  Doe^  for  an  assault  and  .battery,  the  said  yohn  Doe  was 
arrested,  and  tried  before  the  said  justice  and  found  guilty  of  the 
said  charge,  and  the  said  justice  assessed  the  fine  which  he  should 
pay  at  the  sum  of  ten  dollars,  and  it  was  thereupon  adjudged  and  de- 
termined by  the  said  justice  that  the  said  yohn  Doe  should  pay  the  fine 
so  assessed,  and  also  the  sum  of  three  dollars  dindfifty  cents  costs. 

And,  whereas,  it  appears  by  the  return  of  ihomas  Marshall^  a 
constable  of  said  county,  dated  the  second  day  of  August^  A.  D. 
i890,  that  he  hath  made  diligent  search  for,  but  doth  not  know 
of,  nor  can  find,  any  goods  and  chattels  of  the  said  yohn  Doe^  by 
distress  and  sale  whereof  the  said  sum  of  ten  dollars  fine,  and  three 
dollars  9Ji6,Jifty  cents  costs,  may  be  levied,  pursuant  to  the  command 
of  our  writ  of  execution,  delivered  to  him  for  that  purpose. 

We  therefore  command  you  to  apprehend  the  said  yohn  Doe 
and  convey  him  to  the  common  jail  of  said  county,  and  deliver  him 
into  the  custody  of  said  keeper.  And  you  the  said  keeper  are 
hereby  required  to  receive  the  said  yohn  Doe  into  your  custody  in 
the  said  jail,  and  him  there  safely  keep  for  the  space  of  twenty-four 
hours,  unless  the  said  fine  and  costs  shall  be  sooner  satisfied,  or  until 
he  shall  be  discharged  by  due  course  of  la^w. 

Given  under  the  hand  and  seal  of  the  said  justice,  the  second  day 
^i  August^  A.D.  i8P5.  Henry  Grimshaiv^         (sbal) 

Justice  of  the  Peace. 

f.  Commitment. 

Form  No.  2424. 
State  of  Michigan^  ) 

County  of  yackson.  \  ^^' 

To  the  sheriff  or  any  constable  of  said  county,  and  to  the  keeper  of 
the  common  jail  of  said  county,  Greeting : 
2  E.  of  F.  P.— 16  241  Volume  II. 


2425.  A  SSA  UL  T.  2426 

Whereas,  at  a  court  held  this  day  at  the  city  of  yackson^  in  said 
county,  before  me,  a  justice  of  the  peace  in  and  for  the  county  afore- 
said, yokn  Doe  was  by  me,  after  a  full  hearing  in  his  presence,  un- 
der a  proper  complaint,  in  writing,  and  upon  oath  of  Richard  Roe^ 
convicted  of  having  on  the  fourth  day  of  July^  A.D.  i8P^,  at  the 
city  of  yackson  and  in  the  county  aforesaid,  with  force  and  arms, 
in  and  upon  one  Richard  Roe  committed  an  assault  and  battery  by  as- 
saulting, beating,  wounding,  and  illtreating  him  the  said  Richard  Roe, 

And  whereas,  upon  such  conviction,  I,  the  said  justice  of  the 
peace,  did  adjudge  and  determine  that  the  said  defendant  should 
pay  a  fine  of  ten  dollars  within  two  hours,  and  in  default  of  the 
payment  of  said  fine  within  said  time,  then  that  said  defendant 
should  be  and  remain  imprisoned  in  the  yackson  county  jail  for  the 
period  of  ten  days  from  and  after  this  the  date  of  his  commitment, 
and  said  fine  has  not  been  paid. 

These  are  therefore  to  command  you,  the  said  sheriff  or  constable, 
in  the  name  of  the  people  of  the  state  of  Michigan^  forthwith  to 
convey  and  deliver  the  said  defendant  into  the  custody  of  the  keeper 
of  the  common  jail  of  said  county.  And  you,  the  keeper  thereof, 
are  hereby  required  in  the  name  of  the  said  people  to  receive  the 
said  defendant  into  your  custody  in  the  said  jail,  and  him  there 
safely  keep  until  the  expiration  of  his  said  sentence,  as  above  re- 
cited, or  until  he  shall  be  thence  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  at  yackson^  in  said  county  of 
yackson^  this  twentieth  day  of  yuly^  A.D.  i%96, 

Iienry  Grimshaw^  Justice  of  the  Peace. 

II.  ASSAULT  WITH  FELONIOUS  INTENT. 

1.  With  Intent  to  KiU. 

a.  In  AlalMuna. 

Form  No.  2425. 

(Crim.  Code  of  Ala.  267.) 

State  of  Alabama,  j  ^.^^^.^  ^         rj,         ^^ 

Dale  county.  \  ' 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,  yohn  Doe  unlawfully  and  with  malice  aforethought 
did  assault  Richard'  Roe  with  intent  to  murder  him,  against  the 
peace  and  dignity  of  the  state  of  Alabama.         y antes  Mason ^ 

Solicitor  of  the  Third  Circuit. 

b.  In  Arkansas. 

Form  No.  2426. 

(Precedent  in  Russell  v.  State,  52  Ark.  276.) 
Washington  Circuit  Court. 
State  of  Arkansas 
against 
y.  M.  Russell. 

The  grand  jury  of  Washington  county,  in  the  name  and  by  the 
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authority  of  the  state  of  Arkansas,  accuse  y,  M.  Russell  of  the 
crime  of  assault  with  intent  to  kill,  committed  as  follows,  viz. : 
The  said  y.  M,  Russell^  in  said  county  on  the  29th  day  of  Septem- 
ber, iS88y  upon  one  yames  Sharps  with  a  certain  knife,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  make  an  assault,  with 
intent  him,  the  said  yames  Sharps  then  and  there  feloniously,  wil- 
fully and  of  his  malice  aforethought,  to  kill  and  murder  then  and 
there,  no  considerable  provocation  appearing,  against  the  peace  and 
dignity  of  the  state  of  Arkansas.  ^ 

Zl  D,  Crawford^  Prosecuting  Attorney 

JFaurth  Judicial  Circuit  of  Arkansas. 

ANOTHER  FORM  OP  THE  SAMS. 

Form  No.  2427. 

(Precedent  in  Lacefield  v.  State,  54  Ark.  376.) 
Ccmoay  Circuit  Court. 
State  of  Arkansas 
vs. 

Lee  Lacefield. 

The  grand  jury  of  Conway  county,  in  the  name  and  by  the  au- 
thority of  the  state  of  Arkansas,  accuse  Lee  Lacefield  of  the  crime 
of  assault  with  intent  to  kill,^  committed  as  follows: 

The  said  Lee  Lacefield^  on  the  first  day  of  December^  A.D.  i87^, 
in  the  county  and  state  aforesaid,  upon  one  Thomas  Hearstings^ 
with  a  certain  pistol,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  make  an  assault  with  intent  him,  the  said  Thomas 
Htarstings^  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought  to  kill  and  murder,  then  and  there,  no  considerable 
provocation  appearing ;  against  the  peace  and  dignity  of  the  state 
of  Arkansas.  A.  S.  McKennon^ 

Prosecuting  Attorney,  Fifth  Circuit. 

e.  In  CaJifomla. 
Form  No.  2428. 

In  the  Superior  Court  of  the  city  and  county  of  San  Francisco, 

state  of  California,  Monday,  the  first  day  of  February,  i%96. 
The  People  of  the  State  of  California  ) 

against  >  Indictment. 

Charles  English,  \ 

Charles  English  is  accused  by  the  grand  jury  of  the  city  and 

1.  In  this  case  the  defendant   de-  edent  in  Butler  v.  State,  34  Ark.  480. 

murred    to    the    indictment    on    the  The  words  **  no  considerable  provo- 

Sonnd  that  it  was  not  alleged  that  he  cation  appearing,''  are  proper  in  an 

d  the  present  ability  to  commit  the  indictment  for  an  aggravated  assault, 

crime  charged ;   but  the  court    held  but  are  useless  in  an  indictment  for  an 

that  such  allegation  was  not  necessary,  assault  with  intent  to  kill.     Butler  v, 

inasmuch  as  the  word  ''assault"  used  State,  34  Ark.  480. 

in  such  connection  means  all  the  stat-  2.  In    the  precedent  the  crime    is 

nte  defines  an  assault  to  be.     Russell  v,  described  as  a  *'  felony,"  but  as  that  is 

State,  52  Ark.  276.    See  also  the  prec-  not  a  sufficient  description  the  words 
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county  of  San  Francisco^  state  of  California,  by  this  indictment, 
of  the  crime  of  assault  with  intent  to  commit  murder,  committed  as 
follows : 

The  said  Charles  English^  on  the  6th  day  of  December^  in  the 
year  of  our  Lord  i8P5,  at  the  city  and  county  of  San  Prancisco^ 
with  a  certain  pistol  loaded  with  powder  and  ball,  which  he  the 
said  Charles  English  in  his  right  hand  then  and  there  had  and 
held,  in  and  upon  one  Warren  Perry  Derbin  feloniously  and  of 
his  malice  aforethought  did  make  an  assault,  with  intent  him  the 
said  Warren  Perry  Derbin^  then  and  there,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  to  kill  and  murder,  and  other 
wrongs  to  the  said  Warren  Perry  Derbin  then  and  there  did,  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of 
the  state  of  California.^  Nicholas  McCartney^ 

District  Attorney. 

(L  In  Florida. 

Form  No.  2429. 

(Precedent  in  Davis  v.  State,  25  Fla.  276.) 

In  the    Circuit  Court  for  the   Third  Judicial  Circuit  of  Florida, 
Suwannee  county,  November  Term,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-seven. 
State  of  Florida  ) 

against  >  Indictment  for  assault  with  intent  to  kill. 

Perry  Davis.  ) 
In  the  name  and  by  the  authority  of  the  state  of  Florida,  the 
grand  jurors  of  the  state  of  Florida,  impaneled  and  sworn  to  in- 
quire and  true  presentment  make  in  and  for  the  body  of  the  county 
of  Suwannee^  upon  their  oaths  do  present  that  Perry  Davis  ^  late  of 
the  county  of  Suwannee  and  state  of  Florida,  on  the  first  day  of 
October^  in  the  year  of  onr  Lord  one  thousand  eight  hundred  and 
eighty-seven^  in  the  county  and  state  aforesaid,  with  force  and 
arms  in  and  upon  one  Randall  Parnelly  then  and  there  being,  an 
assault  did  make,  and  with  a  certain  gun,  a  deadly  weapon,  then  and 
there  loaded  and  charged  with  gunpowder  and  leaden  bullets, 
which  said  gun  the  said  Perry  Davis  in  his  hands  then  and  there 
had  and  held,  with  a  premeditated  design  to  effect  the  death  of  him 
the  said  Randall  Parnell^  did  then  and  there  present  the  said 
deadly  weapon,  to  wit,  said  gun  at  and  against  him  the  said  Ran^ 
dall  Par  nelly  with  intent  him  the  said  Randall  Farnell  then  and 

**  assault  with  intent  to  kill "  are  here  It  is  not  necessary  to  charge  the  par- 
substituted  therefor.  See  Butler  v,  ticular  acts  constituting  the  assault. 
State,  34  Ark.  480.  People  v.  English,  30  Cal.  314. 

1.  The  above  form  is  substantially  Where  it  is  charged  that  the  assault 

the  same  as  the  precedent  in  People  was    committed    wilfully    and    with 

V,  English,  30  Cal.   315,  which  was  malice  aforethought,  with  intent    to 

held  good.    Compare  the  precedent  in  kill,  it  need  not  be  alleged  that  the  act 

People  V,  DeCleer,  60  Cal.  383,  which  was  done  unlawfully.    People  v.  Ah 

was  held  good  on  demurrer.  Toon,  68  Cal.  363. 
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there  to  kill  and  murder,  against  the  peace  and  dignity  of  the  state 
of  Florida.^  Paul  yones^  State's  Attorney  for  the 

T%ird  Judicial  Circuit  of  the  State  of  Florida. 

e.  In  Georgia. 

Form  No.  a 4  30. 
Georgia,  Fulton  county. 
In  the  Superior  Court  of  said  county. 

The  grand  jurors  selected,  chosen,  and  sworn  for  the  county  of 
Fulton^  to  wit  (here  state  the  names  of  the  foreman  and  other 
grand  jurors)  ^  in  the  name  and  behalf  of  the  citizens  of  Georgia, 
charge  and  accuse  William  Malone^  of  the  county  and  state  afore- 
said, with  the  offense  of  assault  with  intent  to  murder ;  for  that  the 
said  William  Malone^  at  and  in  the  county  and  state  aforesaid,  on 
the  Uh  day  of  February^  A.D.  18^^,  with  force  and  arms,  and 
with  a  certain  knife,  being  a  weapon  likely  to  produce  death,  did 
unlawfully  and  with  malice  aforethought  assault,  beat,  cut,  and  stab 
one  J,  M.  England^  with  intent  then  and  there  to  kill  and  murder 
him  the  said  J.  M,  England^  contrary  to  the  laws  of  said  state^ 
and  the  good  order,  peace,  and  dignity  of  the  same.^ 
Fulton  Superior  Court,  )  J^  M,  England^  Prosecutor. 

March  Term,  1^86.  \  C.  D.  Hill,  Solicitor-GeneraL 

f.  In  Ulinoia. 
(1)  In  General. 

Form  No.   a43i* 

State  of  Illinois,  )  Of  the Term  of  the  Circuit  Court  of 

Cook  county.        \     '         Cook  county,  in  said  county  and  state,  in 
the  year  of  our  Liord  one  thousand  eight  hundred  and  ninety-six. 

The  grand  jurors,  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Cooky  in  the  state  of  Illinois,  in  the  name  and  by  the 
authority  of  the  people  of  the  state  of  Illinois,  upon  their  oaths 
present  that  yohn  Holland,  late  of  the  said  county  of  Cook^  on  the 
fourth  day  of  July^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-six,  in  said  county  of  Cook,  in  the  state  of 
Illinois  aforesaid,  with  a  certain  axe  which  he  the  said  yohn  HoU 
land  in  his  two  hands  then  and  there  had  and  held,  in  and  upon 

1.  For   a    criminal    complaint    for  tent  to  kill  and  murder  him,  it  is  not 

pointing  a  gun  at  a  person  and  threat-  necessary  to  aver  that  the  pistol  was 

ening  to   shoot    him,    see    Com.    v.  loaded.    That  fact  is  necessarily  im- 

White,  no  Mass.  407.  plied    where    an    actual    shooting    is 

%.  See  the  precedent  and  opinion  in  charged.     Parker  v.  State,  95  Ga.  482. 

Malone  v.  State,  77  Ga.  768.  See  also  Holt  v.  State,  38  Ga.  187; 

Where  it  is  charged  that  the  accused  Bard  v.  State,  55  Ga.  320. 

with  a  pistol,  the  same  being  a  weapon  Compare  the  precedent  in  Fulford 

likely  to  produce  death,   assaulted  a  t* .  State,  50  Ga.  591,  which  contains 

person  named,  and  did  then  and  there  also  a  charge  against  the  principals  in 

shoot  and  wound  such  person  with  in-  the  second  degree. 
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one  George  //.  Germain^  in  the  peace  of  the  said  people  of  the 
state  of  niinois  then  and  there  being,  feloniously,  unlawfully,  and 
maliciously  did  make  an  assault  with  intent  him  the  said  George 
H.  Germain  then  and  there  unlawfully,  wilfully,  feloniously,  and 
with  malice  aforethought  to  kill  and  murder,  contrary  to  the  stat- 
ute, and  against  the  peace  and  dignity  of  the  same  people  of  the 
state  of  Illinois.^  Henry  Harmon^  State's  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2432. 
(Precedent  in  Beckwith  v.  People,  26  111.  500.) 

The  state  of  Illinois,  )  Of  the  November  Term  of  the  Lee  Circuit 
Lee  county.  \      Court,  in  the  year  of  our  Lord  one  thou- 

sand eight  hundred  and  sixty. 

The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Lee^  in  the  name  and  by  the  authority  of  the  people  of 
the  state  of  Illinois,  upon  their  oaths  present,  that  Oscar  P,  Beck- 
with^ late  of  the  county  of  Lee^  on  the  tenth  day  of  October^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty ^  at  and 
within  the  county  of  Lee^  aforesaid,  unlawfully,  wilfully,  feloni- 
ously, and  of  his  malice  aforethought,  did  then  and  there  make  an 
assault  in  and  upon  one  Emily  Ann  Bennett ^  wife  of  David  H. 
Bennett^  in  the  peace  of  the  said  people  then  and  there  being, 
with  a  certain  axe,  made  of  iron,  steel,  and  wood,  and  with  a  cer- 
tain butcher  knife  made  of  iron,  steel,  and  wood,  which  he  the  said 
Oscar  F.  Bechwith  in  his  hand,  then  and  there  had  and  held,  with 
intent  her,  the  said  Emily  Ann  Bennett^  with  the  axe  and  butcher 
knife  aforesaid,  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  then  and  there  to  kill  and  murder ;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  same  people  and  state  of  Illinois. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  Oscar  E,  Beckwith^  late  of  the  county  of  Lee^ 
on  the  tenth  day  of  October^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty ^  at  and  within  the  county  of  Lee^  aforesaid, 
unlawfully,  wilfully  and  feloniously,  and  of  his  malice  aforethought, 
did  then  and  there  make  an  assault,  in  and  upon  one  Emily  Ann 
Bennett^  in  the  peace  of  the  people  of  the  state  of  Illinois  then  and 
there  being,  with  a  certain  axe  made  of  iron,  steel  and  wood  which 
he  the  said  Oscar  F.  Beckwith ^  in  his  hand,  then  and  there,  had  and 
held,  with  intent,  her,  the  said  Emily  Ann  Bennett^  with  the  axe 
aforesaid,  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  then  and  there  to  kill  and  murder;  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  Oscar  F.  Beckwith^  late  of  the  county  of  Lee^ 

1.  See  Hamilton  v.  People,  113  111.  34;  Dunaway  t^.  People,  no  111.  333. 
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on  the  tenth  day  of  October^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty ^  at  and  within  the  county  oi  Lee  aforesaid,, 
unlawfully,  wilfully,  feloniously  and  of  his  malice  aforethought,  did 
then  and  there  make  an  assault  upon  one  Emily  Ann  Bennett^  in 
the  peace  of  the  said  people  then  and  there  being,  with  a  certain 
butcher  knife,  made  of  iron,  wood,  and  steel  which  he  the  said  Oscar 
F.  Beckwith  then  and  there  had  and  held,  with  intent,  her,  the  said 
Emily  Ann  Bennett ^  with  the  knife  aforesaid,  then  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought,  then  and  there  to 
kill  and  murder ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same 
people  of  the  state  of  Illinois. 

D,  P.  yones^  State's  Attorney. 

(2)  By  Throwing  a  Dbpormbd  Person  on  the  Ground  and 

Lbaving  Him  Exposed  to  the  Cold. 

Form  No.  2433. 

(Precedent  in  Nixon  v.  People,  3  111.  267.) 

Of  th<  April  term  of  the    Wayne  Circuit  Court,   in  the  year  of 

otir  Lord  one  thousand  eight  hundred  and  thirty-nine. 
State  of  Illinois,  / 
Wayne  county.    \  ^' 

The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Wayne^  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  Illinois,  upon  their  oaths  present  that  Absalom 
Nixon,  late  of  the  county  aforesaid,  laborer,  on  the  twenty-third 
day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty- eiffht,  with  force  and  arms,  at  and  in  the  county  afore- 
said, in  and  upon  one  Adam,  a  man  of  color,  then  and  there  being 
a  deformed  person,  and  by  reason  of  his  being  such  deformed  per- 
son being  unable  to  walk  or  otherwise  to  move  himself  from  place 
to  place,  and  also  then  and  there  being  deficient  in  voice,  so  as  to 
be  unable  to  call  aloud,  and  in  the  peace  of  God,  and  of  the  people 
of  the  state  of  Illinois,  then  and  there'  also  being,  unlawfully  did 
make  an  assault,  and  then  and  there  forced  and  threw  the  said 
Adam  from  a  certain  wagon,  in  which  he,  the  said  Adam,  then 
and  there  was,  to  and  upon  the  ground,  the  said  ground  then  and 
there  being  frozen  and  very  cold,  and  then  and  there  did  force  and 
compel  the  said  Adam  (so  being  such  deformed  person  as  afore- 
said, and  also  by  reason  of  his  being  such  deformed  person,  being 
unable  to  move  himself  from  place  to  place  as  aforesaid,  and  also, 
being  deficient  in  voice,  so  as  to  be  unable  to  call  aloud  as  afore- 
said) then  and  there  to  lie  upon  the  ground,  so  being  frozen  and 
very  cold  as  aforesaid,  and  then  and  there  did  abandon  and  leave 
him,  the  said  Adam,  lying  on  the  ground  as  aforesaid,  to  the  great 
pain  and  torture  of  the  said  Adam,  and  to  the  great  damage  and 
impoverishment  of  his  health  and  strength  of  body,  with  intent 
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him,  the  said  Adam^  by  the  means  aforesaid,  then  and  there  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder, 
and  other  wrongs  to  him,  the  said  Adam^  then  and  there  did,  to 
the  great  danger  of  him,  the  said  Adam,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  Illinois. 

G,  B,  Shelledy^  State's  Attorney. 

g.  In  Indiana. 

Form  No.  2434. 

(Precedent  in  Jones  v.  State,  60  Ind.  242.) 

In  the  Rush  Circuit  Court  of  Indiana,  of  the  March  Term,  i877. 

State  of  Indiana     ) 

against  >  Indictment  for  assault  with  intent  to  murder. 

William  A.  Jones,  ) 

The  grand  jurors  of  the  state  of  Indiana,  in  and  for  the  county  of 
Rush^  good  and  lawful  men,  duly  and  legally  impaneled,  sworn  and 
charged  in  the  Rush  Circuit  Court  at  the  March  Term,  i877,  to  in- 
quire in  and  for  the  body  of  said  county,  in  the  name  and  by  the 
authority  of  the  state  of  Indiana,  upon  their  oath  present  and 
charge,  that  on  the  18th  day  of  January,  i877,  and  in  the  county  of 
Rush  and  state  of  Indiana,  William  A,  Jones  in  and  upon  one  Or- 
lando B.  Scohey  did  then  and  there  unlawfully,  feloniously,  pur- 
posely, and  with  premeditated  malice,  make  an  assault,  and  then  and 
there,  at  and  against,  and  in  contact  with,  the  said  Orlando  B. 
Scobey  did  feloniously,  purposely,  and  with  premeditated  malice, 
shoot  a  certain  pistol,  then  and  there  loaded  with  gunpowder  and 
leaden  balls,  which  he  the  said  William  A .  Jones  then  and  there  in 
his  hands  had  and  held,  with  the  intent  then  and  there  him  the 
said  Orlando  B,  Scobey  feloniously,  purposely,  and  with  premedi- 
tated malice,  to  kill  and  murder,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Indiana.^  William  Cassady, 

Prosecuting  Attorney. 

h.  In  Kansas. 

Form  No.  2435. 

The  State  of  Kansas  ) 

against  >  In  the   Wyandotte  District  Court. 

Osso  Terreso,        \ 
Samuel  C  Miller,  county  attorney  of  Wyandotte  county,  in  the 
state  of  Kansas,  comes  now  here  and  gives  the  court  to  understand 
and  be  informed  that  Osso  Terreso,  at  Edivardsville,  in  said  county 

1.  See  also  Sloan  v.  State,  43  Ind.  It  must  be  alleged  that  the  accused 

570;  Ryan  v.  State,  52  Ind.  167;  Mc-  had  the  present  ability  to  inflict  vio- 

Carty  v.  State,  16  Ind.  310;  State  v,  lence,  unless  the  facts  alleged  clearly 

Miller,  27  Ind.  15;  Jarrell  xk  State,  58  show    it.     State   v,'  Hubbs,    58    Ind. 

Ind.  294.  416. 

.     248  Volume  II. 


2486.  A  SSA  UL  T.  .  2487. 

and  state,  on  the  Jiih  day  of  yufy^  A.D.  i8P5,  did  unlawfully,  felo- 
niously, purposely,  and  with  hie  deliberate  and  premeditated  malice 
make  an  assault  m  and  upon  Panny  Neshii  with  a  deadly  and  dan* 
gerous  weapon,  to  wit,  a  certain  revolving  pistol  loaded  with  pow- 
der and  leaden  balls,  which  the  said  Osso  Terreso  then  and  there 
in  his  right  hand  did  hold,  with  the  intent  of  him  the  said  Osso 
Terreso  then  and  there  and  thereby  her  the  said  Fanny  Neshit 
anlawfully,  feloniously,  purposely,  and  with  his  deliberate  and  pre- 
meditated malice  to  kill  and  murder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas.^  Samuel  C.  Miller ^ 

County  Attorney. 
1.  In  Kentucky. 

(1)  By  Cutting  and  Wounding. 

Form  No.  2436. 
(Precedent  in  Gratz  v.  Com.,  96  Ky.  163.) 

The  Commonwealth  of  Kentucky  j 

against  >  Clark  Circuit  Court. 

David  Gratz.  ) 

The  grand  jury  of  Clark  county,  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Kentucky,  accuse  David  Gratz  of  the 
crime  of  malicious  cutting  and  wounding  with  intent  to  kill,  com- 
mitted as  follows,  viz.,  that  said  David  Gratz  on  the  26th  day  of 
SeptemheTy  iS84y  in  the  county  aforesaid,  did  unlawfully,  wilfully, 
feloniously,  and  maliciously  cut  and  wound  T,  M,  Newton  with  a 
knife,  with  intent  to  kill  him  the  said  Newton^  of  which  cutting  and 
wounding  he  did  not  die,  against  the  peace  and  dignity  of  th«  Com- 
monwealth of  Kentucky. 

(2)  By  Shooting  and  Wounding. 

Form  No.  2437. 

The  Commonwealth  of  Kentucky  \ 

against  >  Pranklin  Circuit  Court. 

yohn  Doe.  \ 

The  grand  jury  of  Pranklin  county,  in  the  name  and  by  the,  au- 
thority of  the  commonwealth  of  Kentucky,  accuse  yohn  Doe  of  the 
cnme  of  shooting  and  wounding  with  intent  to  kill,  committed  as 
follows,  viz. :  The  said  yohn  Doe,  on  the  Mh  day  of  yuly^  i896,  in 
the  county  aforesaid,  with  a  certain  pistol  loaded  with  gunpowder 
^d  leaden  bullets,  which  pistol  the  said  yohn  Doe  in  his  right 
hand  then  and  there  had  and  held,  did  wilfully  and  maliciously  2 

,  y  The  above  is  the  substance  of  the  to    allege    that    the    act    was    done 

inforination   in   State  v,  Terreso,  56  feloniously.      It    is   sufficient  to  fol- 

Kan.  126.    Compare  the   precedents  low    the    language    of    the    statute. 

»n  State  v.  Child,  40  Kan.  483;  State  Cundiff  v.   Com.,  86   Ky.   196.     See 

-••  Schleagel,  50  Kam  328.  Barb.  &  Car.  Ky.  Stat.  (1894),  c-  3^ 

'•  It  is  not  necessary  in  this  case  f  1166. 
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shoot  at  and  wound  one  Richard  Roe  so  that  he  did  not  die  thereby,^ 
with  intent  then  and  there  to  kill  him  the  said  Richard  Roe^ 
against  the  peace  and  dignity  of  the  commonwealth  of  Kentucky. 

(8)  By  Shooting  at  without  Wounding. 

Form  No.  2438. 

The  Commonwealth  of  Kentucky  ) 

against  >  Pranklin  Circuit  Court. 

John  Doe,  ) 

The  grand  jury  of  Franklin  county,  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Kentucky,  accuse  John  Doe  of 
shooting  with  intent  to  kill,  without  wounding,  committed  as  fol- 
lows :  The  said  John  Doe^  on  the  Mh  day  of  yuly^  i85^,  in  the 
county  aforesaid,  with  a  certain  pistol  loaded  with  gunpowder  and 
leaden  bullets,  which  pistol  he  in  his  right  hand  then  and  there  had 
and  held,  did  wilfully  and  maliciously  shoot  at  one  Richard  Roe^ 
without  wounding  him,  and  with  intent  then  and  there  to  kill  him 
the  said  Richard  Roe^  against  the  peace  and  dignity  of  the  com- 
monwealth of  Kentucky. 

j.  In  Maine. 

(1)  With  Intent  to  Murdbr. 

Form  No.  2439. 

State  of  Maine. 

Kennebec^  ss.  At  the  Superior  Court  begun  and  held  at  Augusta, 
within  and  for  said  county  of  Kennebec^  on  the  Jirst  Tuesday  of 
September^  in  the  year  of  our  Lord  eighteen  hundred  and  ninety- 
six^  the  jurors  for  said  state  upon  their  oath  present  that  yohn  Doe 
of  Augusta^  in  the  county  of  Kennebec^  laborer^  at  Augusta^  in  said 
county  of  Kennebec^  on  X)\q  fourth  day  of  yuly^  in  the  year  of  our 
Lord  eighteen  hundred  and  ninety-six^  being  then  and  there  armed 
with  a  dangerous  weapon,  to  wit,  a  bowie  knife,  which  he  the  said 
yohn  Doe  in  his  right  hand  then  and  there  had  and  held,  in  and 

But  the  rule  is  otherwise  where  a  Com.,  3  Mete.  (Kj.)  13,  it  was  charged 

felonious    intent    is    an   essential   in-  that  the  defendant   '^with  a  certain 

gredient  of  the  crime.  Kaelin  z>.  Com.,  pistol,  which  he  then  and  there  had 

§4  Ky.  354.  and  held,  feloniously  and  maliciously 

A  charge  that  the  accused  **  did  un-  shot  and  wounded  one  Tohn   Bailey, 

lawfully,  feloniously,  and  maliciously,  then  and  there  being,  with  intent  then 

with  intent  to  kill  him,  cut  and  wound  and  there  to  kill  and  murder  the  said 

one  Philip  Yeiser,' Ms  sufficient,  for  the  John   Bailey."     The  indictment   was 

words  used  import  an  exercise  of  the  attacked   because   it  was   not  alleged 

will  and  convey  the  same  idea  as  do  that  Bailey  ^^  did  not  die  thereby ^^^  or 

those  contained  in  the  statute.     Flint  that  the  pistol    was    loaded    with    a 

V.  Com.,  8z  Ky.  187.  '*  leaden    bullet   or  other    hard   sub- 

1.  This  is  the  language  of  the  stat-  stance,**  but  it  was  held  that  the  in- 

ate,    see    Barb.    &    Car.    Ky.   Stat.,  dictment   was  sufficient  either  upon 

c.    36,   §    1 166;  but    it    need   not  be  demurrer  or  up«n  motion  in  arrest  of 

strictly  followed.     Thus  in  Bums  v.  judgment 
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upon  the  body  of  one  Richard  Roe  then  and  there  being,  with 
force  and  arms,  wickedly,  feloniously,  and  of  his  malice  afore- 
thought, did  make  an  assault,  with  intent  him  the  said  Richard 
Roe  then  and  there  wickedly,  feloniously,  and  of  his  malice  afore- 
thought ^  to  kill  and  murder,  against  the  peace  of  said  state,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. > 

Freeman  P.  JLane^  Foreman. 
Dennis  Kimherly^  County  Attorney. 

(2)  With  Intent  to  Kill. 

Form  No.  a440. 

State  of  Maine. 

Somerset^  88.  At  the  Supreme  Judicial  Court  begun  and  held 
at  Shtrmhegan^  within  and  for  said  county  of  Somerset^  on  the  third 
Tuesday  of  September^  in  the  year  of  our  Lord  eighteen  hundred 
and  ninety-six. 

The  jurors  for  the  state  upon  their  oath  present  that  Israel  D, 
Leavitt,  of  Skowhegan^  in  the  county  of  Somerset^  laborer^  at 
Skvwhegany  in  said  county  of  Somerset^  on  th^  fourth  day  of  yuly^ 
in  the  year  of  our  Lord  eighteen  hundred  and  ninety-six^  being 
then  and  there  armed  with  a  dangerous  weapon,  to  wit,  a  jack- 
knife,  which  he  the  said  Israel  D,  Leavitt  in  his  right  hand  then 
and  there  had  and  held,  in  and  upon  the  body  of  one  Warren 
Spaulding  then  and  there  being,  with  force  and  arms,  wilfully  and 
feloniously  did  make  an  assault  with  intent  him  the  said  Warren 
Spaulding  then  and  there  feloniously  ^  to  kill  and  slay,  against 
the  peace  of  said  state,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.*  Theodore  Thomas^  Foreman. 

Prank  W»  Hovey^  County  Attorney. 

k.  In  MassaehtisettB. 

Form  No.  2441. 

(Precedent  in  Com.  v,  Lang,  xo  Gray  (Mass.)  iz.) 
{^Caption. ^ 

The  jurors  for  the  commonwealth  of  Massachusetts  on  their  oath 
present  that   Francis   Lang^   Jr. ,  on   the  day   of , 

1.    An  averment  of  malice  is  neces-  3.  A  failure  to  charge  that  the  act 

sarj  in  an  indictment  for  this  oifense ;  was  done  feloniously  is  not  fatal  to  the 

and,   to    warrant    a     conviction     as  indictment.     Rev.  Stat.  of.  Me.  (1883), 

charged,  the  evidence   must  be  suf-  c.  131,  f  12.    But  the  Supreme  Judicial 

ficient  to  prove  the  defendant  guilty  Court  has  suggested  that  such  omission 

of  murder,  had  death  ensued.    State  is  unwise.     State  v.  Leavitt,  87   Me. 

V.  Neal,  37  Me.  469;  State  v,  Leavitt,  80. 

87  Me.  80.  4.  See  Rev.  Stat  of  Me.  (1883),  c. 

I.  Compare  the  indictment  in  State  zz8,  ^  35. 

I'.  Lynch,  88  Me.  196,  which  was  sus-  By  this  statute  assault  with  intent  to 

tained,  though  the  court  said  its  Ian-  kill,  as  distinguished  from  assault  with 

guage  was    somewhat    confused  and  intent  to  murder,  is  made  a  substantive 

that  it  contained  unnecessary  allega-'  oifense.     State  v,  Leavitt,  87  Me.  80; 

tions.  State  v.  Waters,  39  Me.  54. 
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i8— ,  at  — — — ,  did  make  an  assault  upon  Simeon  Mc Question 
with  a  certain  pistol  then  and  there  loaded  with  gunpowder  and  a 
leaden  ball,  which  pistol  he  the  said  Lxing  then  and  there  in  his 
right  hand  had  and  held,  at  and  against  the  said  Simeon  Mc Ques- 
tion then  and  there  feloniously,  unlawfully,  and  maliciously  did  dis- 
charge and  shoot,  with  intent  in  so  doing  him  the  said  Mc^uestion 
then  and  there  and  thereby  feloniously,  wilfully,  and  of  malice 
aforethought  to  kill  and  murder,  and  by  so  doing  and  by  force  of 
the  statute  in  such  case  made  and  provided  the  said  Lang  is  deemed 
a  felonious  assaulter.  So  the  jurors  aforesaid  do  say  that  the  said 
Prancis  Lang^  ^r.,  at  the  time  and  place  aforesaid,  with  force  and 
arms  feloniously  assaulted  the  said  Simeon  Mc^uestion  in  manner 
and  form  afaresaid,  against  the  peace  of  the  commonwealth  afore- 
said, and  contrary  to  the  form  of  tlie  statute  in  such  case  made  and 
provided. 

ANOTHER  FORM  OP  THB  SAME. 

Form  No.  2442. 

(Precedent  in  Com.  v.  Creed,  8  Gray  (Mass.)  387,) 

(Caption.) 

The  jurors  for  the  commonwealth  of  Massachusetts  upon  their 
oath  present  that  Patrick  Creeds  upon  the  6ih  day  of  yuly^  iSS6^ 
at  Boston^  the  said  Patrick  then  and  there  being  armed  with  a 
dangerous  weapon,  to  wit,  a  gun,  then  and  there  loaded  with 
powder  and  leaden  shot,  and  then  and  there  capped,  in  and  upon 
one  Charles  ^uinn  an  assault  did  make,  with  the  felonious  intent 
the  said  ^uinn  with  said  gun  to  kill  and  murder,  by  then  and  there 
feloniously,  wilfully,  and  of  the  malice  aforethought,  discharging 
said  gun  at  said  ^uinn,  and  by  then  and  there  with  said  gun  ma- 
liciously, wilfully,  and  of  the  malice  aforethought  of  said  Creed, 
beating,  bruising  and  wounding  the  said  ^uinn  with  said  gun, 
and  thereby  giving  to  said  ^uinn  one  mortal  wound,  so  that  the 
said  ^uinn  should  thereof  die;  and  by  so  doing,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  he  the  said  Creed  is 
deemed  a  felonious  assaulter ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Creed y  at  said  Boston ,  on  the  said 
Jifth  day  of  yuly,  with  force  and  arms,  feloniously  assaulted  the 
said  ^uinn  with  said  felonious  intent,  and  in  manner  and  form 
aforesaid;  against  the  peace  of  said  commonwealth,  and  contrary  to 
the  form,  force,  and  effect  of  the  statute  in  such  case  made  and 
provided. 

1.  In  Mississippi. 

Form  No.  2443. 

(Precedent  in  Cachute  v.  State,  50  Miss.  166.) 
State  of  Mississippi,  ) 
County  oi  Harrison,  \ 
The  State  of  Mississippi  j    ^^  ^^  ^^^.^  ^^^^   ^  j^    ^8^^^  ^^  ^^^^ 

T^.  ,  ^  /-     ,    .  V        Harrison  Circuit  Court. 

Victor  Cachute,  ) 

The  grand  jurors  of  the  state  of  Mississippi,  elected,  summoned, 
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impaneled,  sworn,  and  charged  to  inquire  in  and  for  the  body  of 
Harrison  county,  state  of  Mississippi,  at  the  term  aforesaid,  in  the 
name  and  by  the  authority  of  the  state  of  Mississippi,  upon  their 
oaths  present  that  Victor  Cachule^  late  of  the  county  aforesaid,  on 
the  10th  day  of  March ,  A.D.  i%69^  in  the  county  aforesaid  and 
within  the  jurisdiction  of  this  court,  with  a  certain  pistol,  which 
said  pistol  was  then  and  there  a  deadly  weapon,  loaded  and  charged 
with  gunpowder  and  one  leaden  bullet,  in  and  upon  one  Sa?idy 
Woods  then  and  there  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  assault,  and  he  the  said  Victor 
Cachuie,  the  said  pistol  so  loaded  and  charged  as  aforesaid,  at  and 
against  the  said  Sandy  Woods,  then  and  there  being,  did  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  shoot  and 
discharge  with  intent  in  so  doing  then  and  there  and  thereby 
feloniously,  wilfully  and  of  his  malice  aforesaid,  to  kill  and  mur- 
der the  said  Sandy  Woods ,  contrary  to  the  form  of  the  statute,  and 
against  the  peace  and  dignity  of  the  state  of  Mississippi. 

m.  In  Missouri. 
Form  No.  2444. 

State  of  Missouri,       )  In  the   Dunklin    Circuit  Court, — 


County  of  Dunklin.  \  ^^'        Term,  i893. 

The  grand  jurors  for  the  state  of  Missouri,  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Dunk- 
lin and  state  aforesaid,  upon  their  oath  present  and  charge  that 
Solomon  D.  Evans,  on  or  about  the  third  day  of  September,  A.D. 
1 89 J,  in  the  county  of  Dunklin,  in  said  state,  in  and  upon  the  body 
of  one  Lee  Stewart  feloniously,  on  purpose,  and  of  his  malice  afore- 
thought did  make  an  assault,  and  with  a  deadly  weapon,  to  wit,  a 
knife  of  the  length  of  six  inches,  and  of  the  width  of  one  half  an 
inch,  and  of  the  thickness  of  one  eighth  of  an  inch,  the  said  Solomou 
D.  Evans  did  then  and  there  feloniously,  on  purpose,  and  of  his 
malice  aforethought,  in  and  upon  the  body  of  him  the  said  Lee 
Slewart,^  strike,  cut,  stab,  and  thrust,  with  intent  then  and  there 
him  the  said  Lee  Stewart  to  kill  and  murder,  against  the  peace  and 
dignity  of  the  state.  /?.  Af,  Finney,  Prosecuting  Attorney  fotf 

Dunklin  County  and  State  of  Missouri. 

n.  In  Oregon. 

Form  No.  2445. 
(Precedent  in  State  v.  Lynch,  so  Oregon  389.) 

.  ^      /  Circuit  Court  of  the  county  of  Multnomah,  state 

T       T       z     \      of  Oreffon. 
lony  Lynch.    )  ^ 

Tony  jLynch  is  accused   by   the    grand    jury  of   the   county   of 

1-  In  State  v,  Evans,  128  Mo.  411,  omitted  from  the  indictment,  and  it 
the  words,  "  in  and  upon  the  body  of  was  held  that  it  was  fatally  defective 
him  the   Raid    Lee    Stewart,"    were    in  that  it  failed  to  state  who  it  wai 
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Multnomah  by  this  indictment  of  the  crime  of  assault  with  intent 
to  kill,  committed  as  follows  : 

The  said  Tony  JLynck^  on  the  20th  day  of  October^  iS90^  in  the 
county  of  Multnomah  and  state  of  Oregon,  was  armed  w^ith  a  dan- 
gerous weapon,  1  namely,  a  pistol  loaded  with  gunpowder  and 
leaden  balls,  and  being  so  armed  with  such  dangerous  weapon 
aforesaid,  did  then  and  there  unlawfully  and  feloniously  assault  one 
yames  Brown  with  such  dangerous  weapon,  by  then  and  there 
shooting  at  him  the  said  yames  Brown  with  said  loaded  pistol, 
with  intent  him  the  said  yames  Brown  then  and  there  to  kill  and 
murder. 

Dated  at  Portland^  in  the  county  aforesaid,  the  21st  day  of  March, 
A.D.  i8Pi.  T.  A.  Stephens,  District  Attorney. 

o.  In  Tennessee. 

Form  No.  2446. 

State  of  Tennessee,  i  ^.^^^.^  ^  ^  ^  j^    ^g^ 

Van  Bur  en  county.  \  '  ' 

The  grand  jurors  of  the  state  of  Tennessee,  elected,  impaneled, 
sworn,  and  charged  to  inquire  in  and  for  the  body  of  the  county'  of 
Van  Bur  en,  upon  their  oath  do  present  that  yames  Taylor,  late  of 
said  county,  laborer,  on  the  fourth  day  of  yuly,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  in  said  count}'  of 
Van  Buren,  in  and  upon  one  Dudly  Walcott,  then  and  there  being, 
wilfully,  unlawfully,  feloniously,  deliberately,  premeditatedly,  and 
of  his  malice  aforethought,  did  make  an  assault,  by  shooting  him 
the  said  Dudly  Walcott  with  a  certain  pistol  loaded  with  gun- 
powder and  leaden  balls,  which  pistol  he  the  said  yames  Taylor 
then  and  there  in  his  right  hand  had  and  held,  with  intent  in  so 
doing,  wilfully,  unlawfully,  feloniously,  deliberately,  premeditat- 
edly,*  and  of  his  malice  aforethought,  him  the  said  Dudly  Walcott 
to  Icill  and  murder,'  against  the  peace  and  dignity  of  the  state  of 
Tennessee.  Andrew  yackson.  Solicitor. 

p.  In  Texas. 

Form  No.  2  447- 
In  the  name   and  by  the  authority  of  the  state  of  Texas,  the 

that  was  cut,  struck,  or  stabbed.   Com-  S.  An  indictment  for  an  assault  with 

pare  the  precedents  in  State  v.  Keele,  intent  to  commit  murder  in  the  first 

105   Mo.   40;    Ruby   V.   State,   7   Mo.  degree  must  charge  deliberation  and 

206.  premeditation.    State  :•.  Savior,  6  Lea 

1.  The    indictment    should   specify  (Tenn.)  586. 

the    weapon    or  means   employed   in  8.  Where  the  indictment  charges  all 

making  the  assault;  but  in  tlie  absence  the  requisites  of  the  offense  of  assault 

of  a   demurrer  an   indictment  which  with  intent  to  commit  murder  in  the 

does  not  do  so  will  be  sufficient  after  first  degree,  the  omission  of  the  words 

verdict.     Seethe  indictment  and  the  *Mn   the  first  degree"   is   not   objec- 

opinion  of  the  court  in  State  v.  Doty,  tionable.      Logan     v.    State,    2     Lea 

5  Oregon  491.  (Tenn.)  222. 
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grand   jurors   for    the   county    of    Bexar ^    state    aforesaid,   duly 

organized  as  such,  at  the Term,  A.D.   18^6,  of  the  District 

Court  of  the  S7th  Judicial  District,  in  and  for  said  county,  upon 
their  oaths  in  said  court  present  that  yokn  Doe^  on  or  about  the 
-J/A  day  of  yuly^  A.D.  i89^,  and  anterior  to  the  presentment  of 
this  indictment,  in  the  county  and  state  aforesaid,  in  and  upon  one 
Richard  Roe^  with  malice  aforethought  did  make  an  assault  with 
the  intent  then  and  there  to  murder  the  said  Richard  Roe  by 
feloniously,  and  of  his  malice  aforethought,  then  and  there  shooting 
and  mortally  wounding  him  the  said  Richard  Roe  with  a  certain 
gun  loaded  with  gunpowder  and  a  leaden  ball,  which  he  the  said 
John  Doe  then  and  there  in  his  two  hands  had  and  held,  against 
the  peace  and  dignity  of  the  state. 

Thomas  Montgomery ^ 

Foreman  of  the  Grand  Jury. 

q.  In  Virginia. 

Form  No.  2448. 

Virginia,   Wise  county,  to  wit,  ) 

In  the  County  Court  of  said  county.  \ 

The  jurors  of  the  grand  jury  of  the  commonwealth  of  Virginia, 
impaneled  and  sworn  in  and  for  the  body  of  Wise  county,  at  a  term 
of  the  county  court  of  said  county  commencing  on    Tuesday^  the 
^5M  day  of  March ^  i890,  and  now  attending  upon  said  court,  upon 
their  oaths  present  that  Robert  yones  did  on  the  1st  day  of  March^ 
li^O,  in  the  said  county  of    Wise^  with  a  certain  pistol  then  and 
there  loaded  with  gunpowder  and  leaden  bullets,  feloniously  and 
maJiciously    shoot   one    Pat  Fugate^  then  and  there  being,  with 
intent  him  the  said  Pat  Pugate  then  and  there  to  maim,  disfigure, 
disable,  and  kill,  against  the  peace  and  dignity  of  the   common- 
wealth of  Virginia.     And  the   jurors  aforesaid  upon    their   oaths 
aforesaid  do  further  present  that  the  said  Robert  yones^  on  said  1st 
^y  of  March ^  18^^,  in  the  county  of  Wise  and  state  of  Virginia 
aforesaid,  with  a  certain  pistol  then  and  there  loaded  with  gun- 
powder and  leaden  balls,  in  and  upon  him  the  said  Pat  Pugate  • 
feloniously  and  maliciously  did  make  an  assault,  and  him  the  said 
Pat  P^ugate  the  said  Robert  yones  with  the  pistol  aforesaid  then 
^nd  there  unlawfully,  feloniously,  and  of  his  malice  aforethought, 
did  shoot  and  wound,  with  intent  him  the  said   Pat  Pugate  then 
and  there  to  maim,  disfigure,  disable,  and  kill,  against  the  peace  and 
dignity  of  the  commonwealth  of  Virginia. ^ 

1- The  first  count  of  the  above  in-  cordance  with  the  opinion  of  the  court, 

dictment  is  taken  from  Jones  v.  Com.,  In  such  case  the  indictment  must  de- 

"^  V*-  951.   In  that  case,  however,  the  scribe  the  offense  as  having  been  done 

second   count    was  held   bad   on  de-  feloniously.  Randall  t;.  Com.,  24  Gratt. 

murrer,  and  the  second  count  of  the  (Va.)  644. 
form  above  piven  is  amended  in  ac- 
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ANOTHER     FORM    OF    THS    SAMB« 

Form  No.  2449. 

(Precedent  in  Jones  v.  Com.,  87  Va.  64.) 
City  of  Lynchburg^  to  wit,  ^ 

In  the  Corporation  Court  of  said  city.  \ 

The  jurors  of  the  Commonwealth  of  Virginia,  in  and  for  the 
body  of  the  city  of  Lynchburg^  and  now  attending  the  said  court, 
upon  their  oath  present  that  Charlie  yones^  on  the  ^4th  day  of 
December^  in  the  year  eighteen  hundred  and  eighty-nine^  within 
the  said  city,  in  and  upon  one  Chalmers  Warwick^  then  and  there 
being,  an  assault  did  make,  and  with  a  rock  in  the  hands  of  him, 
the  said  Charlie  yones^  then  and  there  had  and  held,  the  said 
Charlie  yones  then  and  there,  him,  the  said  Chalmers  Warwick^ 
did  feloniously,  maliciously  and  unlawfully,  beat,  wound,  illtreat, 
and  cause  bodily  injury,  with  intent  in  so  doing  him,  the  said 
Chalmers  Warwick^  to  maim,  disfigure,  disable,  and  kill,  against 
the  peace  and  dignity  of  the  Commonwealth  of  Virginia. 

r.  In  Washington. 

Form  No.  2450. 

State  of  Washington,  ) 
County  of  Lewis.         \ 

In  the  Superior  Court  of  the  state  of  Washington  for  the  county 
of  Lewis. 

The  state  of  Washington  )  t  r    .^  i.*       c       a         i*.      -i-u  t  i.     i.  4. 

®        f   Information  for  Assault  with  Intent  to 
against  \       j^.jj 

Thomas  Watson.  ) 
Comes  now  W.  A .  Reynolds^  prosecuting  attorney  for  said  Lewis 
county,  state  of  Washington,  and  by  this  information  accuses  Thomas 
Watson  of  the  crime  of  assault  with  the  intent  to  commit  murder, 
committed  as  follows  :  the  said  Thomas  Watson^  at  and  in  said  Lewis 
county  and  state  of  Washington,  on  the  19th  day  of  Aprils  A.D. 
i8P(?,  with  a  certain  pistol  loaded  with  gunpowder  and  a  leaden 
ball,  which  said  pistol  he  the  said  Thomas  Watson  in  his  right  hand 
then  and  there  had  and  held,  in  and  upon  the  body  of  one  Charles 
A.  Morgan^  then  and  there  being,  feloniously,  purposely,  and  of  his 
malice  aforethought,  did  make  an  assault,  and  at  and  against  the  body 
of  the  said  Charles  A .  Morgan  the  said  pistol  loaded  as  aforesaid 
the  said  Thomas  Watson  did  then  and  there  unlawfully,  purposely, 
and  of  his  malice  aforethought,  discharge  and  fire  off  with  intent 
him  the.  said  Charles  A.  Morgan  then  and  there  to  kill  and  mur- 
der, and  having  the  present  ability  so  to  do,  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  case  made  and  provided,  and 
against  che  peace  and  dignity  of  the  people  of  the  state  of  Wash- 
ington. ^  W.  A.  Reynolds^ 

Prosecuting  Attorney. 

1.  Compaib  th«»  precedents  in  Wat-     Ackles,  8  Wash.  463;  State  v,  Feams- 
5on   v'.  State,  2  Wash.  505;   State   r.     ter,  la  Wash.  462. 
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VBRIPICATION    OP   THE    INFORMATION. 

Form  No.  2451. 
State  of  Washington,  > 
.  County  of  Lewis.         \ 

Charles  A.  Morgan^  being  first  duly  sworn,  upon  oath  says  that 
he  is  the  complainant  in  the  above  entitled  action,  that  he  has  read 
the  foregoing  information  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge.^        Charles  A.  Morgan. 
Subscribed  and  sworn  to  before  me, 
thi8St>M  day  of  April,  i890. 
yohn  Freeman, 

Notary  Public  in  and  for  the  state  of  Washington, 
residing  at  Chehalis  in  said  state. 

8.  In  West  Virginia. 
Form  No.  3453. 

(Precedent  in  Crookham  v.  State,  5  W.  Va.  511.) 

i  Caption,) 
he  jurors  of  the  State  of  West  Virginia,  in  and  for  the  body  of 
the  coun^  of  Mason,  and  now  attending  said  court,  on  their  oath 
present  that  Charles  Z.  Crookham  on  the  10th  day  of  November, 
1865,  in  the  said  county,  in  and  upon  one  Samuel  Finimore  did 
make  an  assault,  and  him,  the  said  Samuel  Finimore,  feloniously  and 
maliciously  did  stab,  cut,  and  wound  with  intent,  him,  the  said 
Samuel  Finimore,  then  and  there  to  maim,  disfigure,  disable,  and 
kill,  against  the  peace  and  dignity  of  the  State  of  West  Virginia. ^ 

t.  In  Wlseonsln. 
Form  No.  2453. 

State  of  Wisconsin,  j  j^  ^^    ^^^^.^  ^ourt. 
rortage  county.         ) 
The  state  of  Wisconsin  ) 
against  > 

John  Doe.  \ 

I,  Henry  Harhough,  district  attorney  for  said  county,  hereby  in- 
form the  court  that  on  the  fourth  day  of  yuly,  in  the  year  of  our 
^rd  one  thousand  eight  hundred  and  ninety -six,  at  said  county, 
John  Doe,  being  then  and  there  armed  with  a  dangerous  weapon, 
\o  wit,  a  jack-knife,  in  and  upon  one  Richard  Roe,  then  and  there 
being,  wilfully,  feloniously,  and   of   his   malice   aforethought,  did 
make  an  assault,  and  him  the  said  Richard  Roe,  with  the  jack- 
knife  aforesaid,  did  then  and  there  cut,  stab,  and  wound,  with  in- 
tent him  the  said  Richard  Roe  then  and  there  wilfully,  feloniously, 

1.  The  information  must  be  verified  son ;  2  Hill's  Anno.  Stat. Wash.,  ^  1231. 
bj  the  oath  of  the  prosecuting  attor-  2.  Compare  the  precedent  in  State 
ner,  complainant,  or  some  other  per-    v,  Stewart,  7  W.  Va.  731. 

2  E.  of  F.  P.--17  267  Volume  II. 


2454.  A  SSA  UL  T.  2456. 

and  of  his  malice  aforethought,^   to  kill  and  murder,  against  the 
peace  and  dignity  of  the  state  of  Wisconsin.^ 

Dated^  etc.  Henry  Har bought  district  Attorney. 

2.  With  Intent  to  Halm. 

Form  No.  2454. 
(Caption,') 

The  jurors  for  the  state  upon  their  oath  present  that  yohn  Palmer^ 
of  Calais^  in  the  county  of  Washington^  laborer^  at  Ca/af5  aforesaid, 
in  said  county  of  Washington^  on  ui^  fourth  day  of  yuly^  in  the  year 
of  our  Lord  eighteen  hundred  and  ninety-six^  being  then  and  there 
armed  with  a  dangerous  weapon,  to  wit,  a  gun  loaded  with  gun- 
powder and  a  leaden  ball,  which  gun  he  the  said  yohn  Palmer 
then  and  there  in  his  hands  had  and  held,  with  force  and  arms,  in 
and  upon  the  body  of  one  Martin  Magoon^  in  the  peace  of  the  state 
then  and  there  being,  feloniously  did  make  an  assault,  with  intent 
him  the  said  Martin  Magoon  then  and  there  feloniously  to  maim, 
against  the  peace  of  said  state  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.'  yoseph  yohnson^ 

P.  A.  Pike^  Foreman. 

County  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2455. 

(Crim.  Code  of  Ala.  267.) 

State  of  Alabama,  )     ^.^^^.^  ^  r^  ^^^ 

Jjale  county.  \  ' 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  yohn  Doe  assaulted  Richard  Roe  with  the  intent 
unlawfully,  maliciously,  and  intentionally  to  cut  out  or  disable  his 
tongue  (or  to  put  out  or  destroy  his  ^^),  against  the  peace  and 
dignity  of  the  state  of  Alabama, 

Henry  Brown ^  Solicitor  of  the Circuit. 

1.  It  was  held  in  an  early  case  in  Mich.  9.     This  interpretation  of  the 

Wisconsin  that  the  omission  of   the  statute  was  followed  by  the  Supreme 

words  *'  of  his  malice  aforethought  '*  Court  of   Wisconsin    after  its  adop- 

was  fatal  to  an  indictment  for  assault  tion  by  the  legislature  of  that  state, 

with  intent  to  commit  murder.     State  See  Kilkelly  v.   State,  43  Wis.   604; 

V.  Fee,  19  Wis.  562.    But  a  later  statute,  Cross  v.  State, ^55  Wis.  261. 

Laws  of  1871,  c.  137,  §  20,  respecting  S.  Compare  the  precedents  in  State 

the   construction  of  indictments  and  v,  Yanta,  71   Wis.  669;   Kilkelly  v, 

informations,  was  borrowed  from  the  State,  43  Wis.  604;  Cross  v.  State,  55 

state   of  Michigan,  where,  before  its  Wis.  263. 

adoption  by  the  state  of  Wisconsin,  it  8.  The  above  form  contains  sub- 
had  been  held  that  an  information  for  stantially  the  charging  part  of  the  in- 
an  assault  with  intent  to  commit  mur-  dictment  in  State  xk  Palmer,  35  Me. 
der  following  the  language  of  the  16,  omitting  the  superfluous  allegation 
statute  defining:  that  offense,  and  omit-  that  the  defendant  did,  in  fact,  shoot 
ting  the  words  '*  feloniously,  wilfully,  and  maim  his  victim.  See  also  State 
and  of  his  malice  aforethought  **  was  v.  Leavitt,  B7  Me.  80. 
sufficient.      See    Rice  v.   People,   15  A  charge  of  assault  with  intent  to 
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8.  With  Intent  to  Wound. 

Form  No.  2456. 
(Precedent  in  White  v.  State,  13  Ohio  St.  570.) 

^f  f      f  nk '  )  ^^    *^^  court  of  Common  Pleas  of  Mus- 

yr    L'             '       *.      ?  6S.         kinsfum  county,   Ohio,  for   the  Term 
Muskingum  county.  ^  ^^  ± ^  j^'  ^g^^  ' 

The  jurors  of  the  grand  jury  of  the  state  of  Ohio^  within  and  for 

the  body  of   the  county  of  Muskingum^  impaneled,   sworn,   and 

charged  to  inquire  of  crimes  and  offenses  committed  within  said 

county  of  Muskingum^  in   the  name  and   by  the  authority  of  the 

state  of  Ohio^  on  their  oaths  do  find  and  present  that  yokn  E, 

White^  late  of  said  county,  on  the  thirteenth  day  of  January^  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine^  at 

the  county  of  Muskingum  aforesaid,  with  force  and  arms,  in  and 

upon  one  Lewis  C.  Lovell^  then  and  there  being,  unlawfully  did 

make  an  assault,  and  with  a  certain  pistol,  then  and  there  loaded 

with  gunpowder  and  leaden  balls,  which  said  pistol   so   had   as 

aforesaid,  the  said   yohn  E.   IVhite,   in  his   right  hand  then  and 

there  had  and  held,  at  and  toward  him,  the  said  Lewis  C.  Lovell, 

then  and  there  unlawfully,  feloniously  and  maliciously  did  shoot 

with  intent  thereby  then  and  there,  him,  the  said  Lewis  C.  Lovell^ 

feloniously,  unlawfully  and  maliciously  to  wound,  contrary  to  the 

form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  and  dignity  of  the  state  of  OhioJ^  James  Murray^ 

Prosecuting  Attorney. 

4.  With  Intent  to  Infllet  Great  Bodily  Harm. 

Form  No.  2457. 
(Precedent  in  People  v.  Ellsworth,  90  Mich.  444.) 

State  of  Michigan^  )  The     Circuit  Court   for   the   county   of 

Newaygo  county.      \     '         Newaygo. 

A.  F,  Tihbitts^  prosecuting  attorney  in  and  for  the  county  of 
Newa^go^  aforesaid,  for  and  in  behalf  of  the  people  of  the  State  of 
Michigan^  comes  into  said  court  in  the  October  term  thereof,  in  the 
year  one  thousand  eight  hundred  and  ninety-one^  and  gives  the 
court  here  to  understand  and  be  informed  that  heretofore,  to  wit, 
on  t\i(&  fifteenth  day  of  September^  iS91,  at  the  township  of  Wilcox, 
in  said  county,  John  Ellsworth,  John  Dixon,  and  Roger  Craig, 
late  of  said  county,  with  force  and  arms,  in  and  upon  Edward 
Patnode  and  Frank  Jewell,  in  the  peace  of  the  people  of  the  State 
of  Michigan  then  and  there  being,  did  make  an  assault  with  intent 

Jnurdcr  will  not  support  a  conviction  1.  Upon  trial  the  defendant  was  ac- 

of  an  assault  with  intent  to  maim  or  quitted  of  the  charge  of  shooting  with 

disfigure — the  latter  intent  not  being  intent  to  wound,  and  was  convicted  of 

included  in  the  former.    Kilkellj  v.  a  simple  assault. 
State,  A3  Wis.  604;  State  v,  YanU,  71 
Wis.  669. 
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to  do  great  bodily  harm,  less  than  the  crime  of  murder,  and  the  said 
Edward  Patnode  and  Prank  Jertvell  did  then  and  there  beat, 
bruise,  wound,  and  ill-treat,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  State  of  Michigan.  A.  F.  Tihbitts^ 

Prosecuting  Attorney. 

ANOTHER  FORM  OP  THE  SAME. 

Form  No.  2458. 

State  of  Illinois.  )  Of  the Term  of  the  Circuit  Court  01 

Cook  county.  \  '  Cook  county,  in  said  county  and  state,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six. 
The  grrand  jurors,  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Cook^  in  the  state  of  Illinois^  in  the  name  and  by  the 
authority  of  the  people  of  the  state  of  Illinois^  upon  their  oaths 
present  that  yohn  Holland^  late  of  the  county  of  Cook^  on  the 
fourth  day  of  yuly^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-six^  in  said  county  of  Cook^  in  the  state  of 
Illinois  aforesaid,  being  then  and  there  armed  with  a  bowie-knife, 
the  same  being  a  dangerous  and  deadly  weapon,  without  any  con- 
siderable provocation  whatever,  did  unlawfully,  wilfully,  and 
maliciously  make  an  assault  in  and  upon  one  George  H.  Germain 
then  and  there  being,  with  intent  then  and  there  to  inflict  upon  the 
person  of  the  said  George  H.  Germain  a  bodily  injury,  contrary  to 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  same  people  of  the  state  of  Illinois, 

Henry  Harmon^  State's  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2459. 

State  of  Utah. 
In  the  First  Judicial  District  Court. 
The  people  of  the  state  of  Utah 

against 
yoseph  W.  Fairbanks, 
yoseph  W.  Fairbanks  is  accused  by  the  grand  jury  of  this  court, 
by  this  indictment,  of  the  crime  of  assault,  with  a  deadly  weapon, 
with  intent  to  do  great  bodily  harm,  committed  as  follows :  The 
said  yoseph  W,  Fairbanks,  on  the  19th  day  of  yuly,  A.D.  i855,  at 
the  county  of  Sevier,  in  said  state  of  Utah,  and  within  the  judicial 
district  aforesaid,  with  a  certain  deadly  weapon,  to  wit,  an  axe, 
which  he  then  and  there  in  his  hands  had  and  held,  in  and  upon 
the  body  of  one  Russell  Kelly,  then  and  there  being,  without  just 
cause  or  excuse  and  no  considerable  provocation  appearing  ^^   (or 

1.  This  is  a  necessary  allegation,  wounded  a  third  person,  will  not  sup- 
People  V.  Fairbanks,  7  Utah  3 ;  People  port  his  conviction  for  assault  with 
x\  Parman,  7  Utah  7.  intent  to  kill  such  third  person.     Peo- 

Evidence  showing  that  the  accused    pie  ik  Robinson,  6  Utah  loi. 
«hot  at  one  person  but  missed  him  and 
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under  circumstances  showing'  him  to  be  a  person  of  an  abandoned 
and  malignant  heart)  ^  unlawfully,  maliciously,  ana  feloniously  did 
make  an  assault  with  intent  him  the  said  Russell  Kelly  to  do 
great  bodily  harm,  against  the  peace  and  dignity  of  the  people  of 
the  state  of  Utah^  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  {^Signature  of  Attorney,) 

5.  With  Intent  to  Ravish. 

Form  No.  2460. 

(Precedent  in  State  v.  Wells,  31  Conn.  3ii.) 

To  the  Hon.  Superior  Court  for  the  county  of  New  London  now  in 

session. 
.  Joel  Chadwick^  Esq.,  of  New  London ^  attorney  for  the  state  in 
and  for  said  county  of  New  London^  now  here  in  court  information 
makes  that  Hazzard  Wells,  late  of  the  town  of  Colchester  in  said 
county  of  New  London,  on  the  41^  day  of  February,  \%6%,  at  said 
town  of  Colchester,  with  force  and  arms,  in  and  upon  one  Abby 
Wells,  a  single  woman,  in  the  peace  then  and  there  being,  did 
make  an  assault,^  and  her,  the  said  Abby  Wells,  did  then  and  there 
beat,  bruise,  wound,  and  ill-treat,  so  that  her  life  was  then  and 
thcTe  greatly  despaired  of,  with  an  intent  her,  the  said  Abby  Wells, 
violently  and  against  her  will,  then  and  there  feloniously  to  ravish 
and  carnally  know,  against  the  peace,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  of  evil  example : 
wherefore  the  said  attorney  prays  the  advice  of  this  honorable 
court  in  the  premises  (or,  if  a  bench  warrant  is  desired,  wherefore 
the  said  attorney  prays  that  a  bench  warrant  may  issue  against  the 
said  Hazzard  Wells,  that  he  may  be  arrested  and  brought  before 
this  court  to  answer  to  this  information,  and  be  dealt  with  accord- 
ing to  law).  Joel  Chadwick,  Att'y  for  the  State. 

ANOTHER    FORM    OP   THE    SAME. 

Form  No.  2461. 

(Precedent  in  Williams  v.  State,  8  Humph.  (Tenn.)  590.) 

State  of  Tennessee,  }  yune  Term,  Circuit  Court,  for  the  year  of  our 
Obion  county.  \      Lord  eighteen  hundred  ^Lt^di  forty -seven. 

The  grand  jurors  of  the  State  of  Tennessee,  elected,  empaneled, 
sworn,  and  charged  to  enquire,  in  and  for  the  body  of  the  county  of 
Obion  aforesaid,  upon  their  oath  aforesaid,  present,  that  yohn  Wil- 
liams, late  of  said  county,  laborer,  on  the  fourth  day  of  April,  in  the 
y«ar  of  our  Lord  one  thousand  eight  hundred  dXidi  forty -seven,  with 
force  and  arms,  in  the  county  of  Obion  aforesaid,  in  and  upon  the 

1.  This    information  was   attacked  overruled  the  objection  and  sustained 

on  the  ground  that  it  did  not  charge  the  information  as  correct  in  form, 

in  terms  that  the  assault  was  made  The  form  published  in  3  Rev.  Swift's 

with  actual  violence,   but    the  court  Dig.  826,  is  substantially  the  same. 
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body  of  one  Martha  y,  Williams^  in  the  peace  of  God  then  and 
there  being,  an  assault  did  (feloniously)'^  m^^ke,  and  her  the  said 
Martha  y,  Williams  then  and  there  did  beat,  wound  and  ill-treat, 
with  intent,  her  the  said  Martha  y.  Williams,  feloniously,  violently, 
forcibly,  and  against  her  will,  then  and  there  feloniously  to  ravish 
and  carnally  know,  and  other  wrongs,  to  the  said  Martha  y.  Wil- 
liams, then  and  there  did,  to  the  great  damage  of  her  the  said 
Martha  y.  Williams,  against  the  form  of  statutes  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state.^ 

Isaac  Williams,  Attorney-General  of  the 
ninth  circuit  of  the  State. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2462. 

(Precedent  in  State  v.  Tom,  2  Jones  L.  (N.  Car.)  414.) 

State  of  AbrM  Carolina,  )  c-    .      -     r^       ^    c  r         t:*  jiny  oi-« 

Mecklenburg  county.         ^  Supertor  Court  of  Law,  Fall  Term,  i855. 

The  jurors  for  the  State  upon  their  oath  present,  that  Tom,  a  per- 
son of  color  and  a  slave,  the  property  of  Robert  7^  Davidson,  late 
of  the  county  of  Mecklenburg,  on  the  tenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  Jifty-three^ 
wth  force  and  arms,  at  and  in  the  county  aforesaid,  in  and  upon 
one  Mary  A,  Gribble,  a  white  female,  in  the  peace  of  God  and  the 
State  then  and  there  being,  violently  and  feloniously  '  did  make  an 
assault,  and  her,  the  said  Mary  A,  Gribble,  then  and  there,  did  beat, 
wound  and  ill-treat,  with  intent*  her,  the  said  Mary  A.  Gribble, 
violently  and  against  her  will,  then  and  there,  feloniously  to  ravish 
and  carnally  know,  and  other  wrongs  to  the  said  Mary  A.  Gribble, 
then  and  there  did,  to  the  great  damage  of  the  said  Mary  A.  Grib- 
ble, contrary  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State. 

Lander,  Solicitor. 

ANOTHER    FORM    OF    THE    SAME. 

Form  No.  2463. 

(Crim.  Code  of  Ala.  267.) 

The  state  of  Alabama,  j  ^.^^^.^  ^  r^  ^^ 

Dale  county.  S 

The  grand  jury  of  said  .county  charge  that  before  the  finding  of 

1.  The  above  indictment  was  held  2.  Compare  the  precedent  in  Peo- 
bad  on  the  ground  that  it  was  not  al-  pie  7'.  Brown,  47  Cal.  448,  which  the 
leged  that  the  assault  was  feloniously  court  said  was  sufficient  in  substance 
made.  And  the  same  ruling  was  made  but  not  commendable  in  form, 
in  Nevills  v.  State,  7  Coldw.  (Tenn.)  8.  In  State  v,  Jesse,  2  Dev.  &  B.  L. 
78.  But  these  cases  have  both  been  (N.  Car.)  297,  the  indictment  was  sub- 
overruled,  and  it  is  not  now  necessary  stantially  the  same  as  the  above  prec- 
to  allege  that  the  assault  was  felo-  edent,  but  it  was  held  bad  on  the 
niously  made  if  it  is  charged  that  it  ground  that  there  was  no  application 
was  done  with  a  felonious  intent  to  of  the  term  ^^feloniously ''  to  the  act 
commit  a  rape.  Jones  v.  State,  3  of  assaulting. 
Heisk.  (Tenn.)  448.  4.  In  the  precedent  above  set  forth 
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this  indictment  yohn  Doe  did  assault  Martha  Roe^  a  woman,  with 
the  intent  forcibly  to  ravish  her,  against  the  peace  and  dignity  of 
the  state  of  Alabama.  Henry  Brown^ 

Solicitor  of  the Circuit. 

ANOTHER  FORM  OF  THE  SAMS. 

Form  No.  2464. 

In  the  name  and  by  the  authority  of  the  state  of  Texas^  the  grand 
jurors  for  the  county  of  Bexar,  state  aforesaid,  duly  organized  as* 

such,  at  the Term,  A.D.  18^-,  of  the  District  Court  of  the 

97th  Judicial  District,  in  and  for  said  county,  upon  their  oaths  in 
said  court,  present  that  yohn  Doe^  on  or  about  the  fourth  day  of  yuly, 
A.D.  18^,  and  anterior  to  the  presentment  of  this  indictment,  in  the 
county  and  state  aforesaid,  in  and  upon  one  Caroline  Roe^  a  woman, 
did  make  an  assault,  with  the  attempt  then  and  there  to  commit  the 
offense  of  rape  upon  the  said  Caroline  Roe  by  then  and  there,  with- 
out the  consent  of  the  said  Caroline  Roe^  attempting  by  force, 
threats,  and  fraud  to  have  carnal  knowledge  of  her  the  said  Caro- 
line  Roe^  against  the  peace  and  dignity  of  the  state. 

Thomas  Montgomery^  Foreman  of  the  Grrand  Jury. 

6.  With  Intent  to  Rob. 

Form  No.  2465. 

(Precedent  in  Grogan  v.  State,  63  Miss.  148.) 

State  of  Mississippi y  ) 
County  of  Grenada.    \ 

The  state  of  Mississippi  )  At  the Term,  A.D. 

against  >      i885,    of    the    Grenada 

y,  H.  Acker  man  and  Michael  Grogan,  )       Circuit  Court. 

The  grand  jurors  of  the  state  of  Mississippi  elected,  summoned, 
impaneled,  sworn,  and  charged  to  inquire  in  and  for  the  body  of 
Grenada  county,  state  of  Mississippi^  at  the  term  aforesaid  of  the 
county  aforesaid,  in  the  name  and  by  the  authority  of  the  state  of 
Mississippi^  upon  their  oaths  present  that  y,  H,  Ackerman  and 
Michael  Grogan^  in  said  Grenada  county,  on  the  15th  day  of  yune^ 
1S80,  on  and  upon  a  certain  man  whose  name  to  the  grand  jurors 
is  unknown,  feloniously  did  make  an  assault  with  a  certain^  deadly 
weapon,  to  wit:  a  weapon  likely  to  produce  death,  but  the  exact 
name  and  kind  is  to  the  grand  jurors  unknown,  wth  intent  there 
to  rob  a  certain  person  whose  name  is  unknown,  and  feloniously 
and  violently  to  steal,  take,  and  carry  away  the  money,  goods,  and 
chattels  of  the  said  unknown  person,  from  the  person  and  against 

the  word  "  intention  *'  was  used  by  the  L.  ( N.  Car.)  414.     Compare  the  prec- 

pleader  instead  of  the  word  "intent,"  edents  in  Monday  v.  State,  33  Ga.  672; 

but  it  was  held  that  this  did  not  vitiate  State  v,  McCarn,  11  Humph.  (Tenn.) 

the  indictment.    State  r.  Tom,  2  Jones  494;  Black  v.  State,  57  Ind.  no. 
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the  will  of  said  unknown  person,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against' the  peace  and  dignity 
oi  iViQ  %t?X^  oi  Mississippi.  A,H.  Whitfield^ 

District  Attorney. 

ANOTHER  FORM  OP  THB  SAMB. 

Form  No.  2466. 
(Precedent  in  Com.  v.  Sanborn,  14  Gray  (Mass.)  393.) 

(  Title  and  venue. ) 

The  jurors  for  the  Commonwealth  of  Massachusetts  upon  their 
oath  present  that  William  Sanborn^  on  the  28th  of  May^  iS59,  with 
force  and  arms,  at  iVew  Bedford^  not  being  then  and  there  armed 
with  a  dangerous  weapon,  m  and  upon  one  Rodman  S.  Sherman 
feloniously,  and  with  force  and  violence,  an  assault  did  make,  with 
the  intent  the  moneys,  goods  and  chattels  of  the  said  Rodman  S, 
Sherman^  from  the  person  and  against  the  will  of  the  said  Rodman 
S.  Sherman,  then  and  there  feloniously  and  by  force  and  violence, 
and  by  assault  and  putting  in  fear,  to  rob,  steal,  take  and  carry 
away,  against  the  peace  and  dignity  of  the  Commonwealth,  and  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided. 

ANOTHER    FORM    OF   THB    SAME. 

Form  No.  2467. 
(Precedent  in  Com.  v.  McLaughlin,  12  Cush.  (Mass.)  612.) 

(  Title  and  venue. ) 

The  jurors  for  the  commonwealth  of  Massachusetts  upon  their 
oath  present  that  William  McLaughlin,  late  of  the  city  of  Boston, 
in  the  county  of  Suffolk,  on  the  twenty -Jifth  day  of  May,  iS53,  at 
Boston  aforesaid,  with  force  and  arms,  the  said  William  being  then 
and  there  armed  with  a  dangerous  weapon  called  a  pistol,  in  and 
upon  one  Rufus  Blanchard,  then  and  there  in  the  peace  of  said 
commonwealth  being,  an  assault  did  make,  with  the  felonious  intent 
to  rob  by  assault  and  putting  in  fear,  and  by  so  doing,  and  by  force 
of  the  statute  in  such  case  made  and  provided,  he,  the  said  William 
McLaughlin,  is  deemed  a  felonious  assaulter.  And  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  say  and  present,  that  the  said 
McLaughlin^  at  Boston  aforesaid,  on  the  said  twenty-fifth  day  of 
said  May,  with  force  and  arms,  feloniously  assaulted  the  said  Blanch- 
ard with  said  felonious  intent  and  in  manner  and  form  aforesaid, 
again^  the  peace  and  dignity  of  the  commonwealth  of  Massachu- 
setts, and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

ANOTHER  FORM  OF   THE    SAME. 


Form  No.  2468. 
State  of  Illinois^ 
County  of  Cook, 

Of  the  special  July  Term  of  the  Cook  County  Circuit  Court  in  the 
year  of  our  Lord  one  thousand  eight  hundred  Bxid  forty-two. 
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The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the  county 
of  Cook^m  the  name  and  by  the  authority  of  the  people  of  the  state 
of  Illinois^  upon  their  oaths  present  that  Michael  Conolly^  Daniel 
Conoliy,  and  ^ohn  Holland^  late  of  said  county,  on  the  5th  day  of 
December y  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-one^  and  in  the  county  of  Cook  aforesaid,  in  and  upon  one 
George  H.  Germain  ^  in  the  peace  of  the  people  of  the  state  of  ///i- 
nois  then  and  there  being,  with  force  and  arms  did  make  an  assault 
with  intent  him  the  said  George  H.  Germain  then  and  there  felo- 
niously, wilfully,  and  unlawfully  to  rob,  and  other  wrongs  to  the 
said  George  H,  Germain  then  and  there  did,  to  the  great  damage 
of  the  said  George  H.  Germain  ^  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  and  against  the  peace  of  the  same 
people  of  the  state  of  Illinois.'^  James  N,  Strode ^ 

State's  Attorney. 

ANOTHER  FORM  OP   THE    SAME. 

Form  No.  2469. 
(Crim.  Code  of  Ala.  267.) 

ISlIt;'';"'''  !  Ci-it  Court, Term,  .m. 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 

this  indictment  John  Doe  assaulted  Richard  Roe  with  the  felonious 

intent,  by  violence  to  his  person,  or  by  putting  him  in  fear  of  some 

serious  and  immediate  injury  to  his  person,  to  rob  him,  against  the 

/xeace  and  dignity  of  the  state  of  Alabama, 

Henry  Brown^  Solicitor  of  the Circuit. 

1.  With  a  Deadly  Weapon, 
a.  In  General. 

Form  No.  2470. 

State  of  Missouri y  )  In  the   Jasper  Circuit   Court,  September 

County  of  Jasper,  \  ®®'         Term,  A.D.  \%81 , 

The  grand  jurors  for  the  state  of  J//5^c>/srr/ impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Jasper 
and  state  aforesaid,  upon  their  oaths  present  and  charge  that  John 
HavenSy  on  or  about  the  20th  day  of  August^  iS87,  in  said  county 
of  Jasper  and  state  of  Missouri,  in  and  upon  the  body  of  one  Jas- 
per Reede,  with  a  large  and  heavy  stone,  a  deadly  weapon  likely  to 
produce  death  and  great  bodily  harm,  feloniously,  on  purpose,  and 
of  his  malice  aforethought,  did  make  an  assault,  and  he  the  said 
Jasper  Reede  with  the  stone  aforesaid  did  then  and  there  felo- 
niously, on  purpose,  and  of  his  malice  aforethought,  strike,  beat, 

_  • 

1.^  The  atK>ve  is  the  first  count  of  the  ment  in  that  case  was  held  bad ;  the 

indictment  of  Conollj    v.  People,  j.  second  count  was  also  held  bad  on  the 

ni.  474i  with  the  allegation  of  criminal  ground  that  it  was  not  alleged  what 

intent  supplied,  for  the  omission  of  person  was  intended  to  be  robbed  by 

which   the  first  count  of  the  indict-  the  accused. 
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wound,  and  illtreat  with  great  force  and  violence,  and  in  a  manner 
likely  to  produce  death,  against  the  peace  and  dignity  of  the  state. ^ 

B.  G.  Boone,  Prosecuting  Attorney, 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2471. 

(Precedent  in  People  v.  Forney,  81  Cal.  119.) 

In  the  Superior  Court  of  the  city  and  county  of  San  F^rancisco, 

state  of  California,  Monday ,  the day  of  October^  1S88, 

The  people  of  the  state  of  California  ) 

against  >  Information. 

Harry  Porney,  ) 

Harry  Forney  is  accused  by  the  district  attorney  by  this  informa- 
tion of  the  crime  of  an  assault  with  a  deadly  w^eapon,  committed  as 
follows :  The  said  Harry  Forney  on  the  eleventh  day  of  September^ 
A.D.  18^^,  at  the  said  city  and  county  of  San  Francisco,  with  a 
deadly  weapon,  namely,  a  knife,  which  he,  the  said  Harry  Forney 
in  his  hand  then  and  there  had  and  held,  upon  the  person  of  one 
yohn  Coffey,  there  being,  did  wilfully,  unlawfully,  and  feloniously 
commit  an  assault,  contrary  to  the  form,  force,  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California,^ 

John  Graham,  District  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2472. 

State  of  North  Carolina,  )   c  ^     •      r^       *  t*  on 

T-r  ,  '  >  Superior  Court, Term,  i89-. 

The  jurors  for  the  state  upon  their  oath  present  that  John  Doe, 
at  Raleigh,  in  Wake  county,  on  the  fourth  day  of  July,  iS96,  did 
unlawfully  and  wilfully  assault,  beat,  and  wound  one  Richard  Roe 
with  a  deadly  weapon,  to  wit,  a  certain  iron  poker,  to  the  great 
damage  of  the  said  Richard  Roe,  contrary  to  the  statute  in  such 
cases  made  and  provided  and  against  the  peace  and  dignity  of  the 
state.  George  Badger,  Solicitor. 

ANOTHER    FORM    OF   THE    SAME. 

Form  No.  2473. 

(Crim.  Code  of  Ala.  267.) 

State  of  Alabama,  \  (,.^^^.^  ^        r^  ^^ 

iJale  county.  \ 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 

1.  The    above    form    contains   sub-  and  the  present  ability  to  do  so  are 

stantially  the  charging  part  of  the  ii^-  matters  of  evidence  and  need  not  be 

dictment  in  State  v.  Havens,  95  Mo.  charged  in  the  indictment  or  informa- 

168.  tion.     People  r.  Forney,  81  Cal.  119; 

a.  The  intent  to  commit  the  assault  People    r.   Savercool,    81    Cal.    650; 
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this  indictment  yohn  Doe  did  assault  and  beat  Richard  Roe  with  a 
cowhide,  stick,  or  whip,  having  in  his  possession  at  the  time  a  pis- 
tol (or  howie-knife^  or  other  deadly  weapon)  with  the  nitent  to  in- 
timidate the  said  Richard  Roe^  and  prevent  him  from  defending 
himself,  against  the  peace  and  dignity  of  the  state  of  Alabama, 

Henry  Brown^  Solicitor  of  the Circuit. 

b.  In  Sudden  Heat  and  Passion. 

Form  No.  2474. 

The  commonwealth  of  Kentucky  ) 

against  >  F'ranklin  Circuit  Court. 

yohn  Doe,  \ 

The  grand  jury  of  Franklin  county,  in  the  name  and  by  the  au- 
thority of  the  common-wealth  of  Kentucky^  accuse  yohn  Doe  of  the 
crime  of  shooting  and  wounding  in  sudden  heat  and  passion,  com- 
mitted as  follows,  viz.,  the  said  yohn  Doe^  on  the  4th  day  of  yuly^ 
i8d6,  in  the  county  aforesaid,  with  a  certain  pistol  loaded  with 
gunpowder  and  leaden  haWs  (or  other  hard  substance) ,  which  pistol 
he  the  said  yohn  Doe  in  his  right  hand  then  and  there  had  and 
held,  in  sudden  heat  and  passion,  without  previous  malice  and  not 
in  self-defense,  did  shoot  and  wound  one  Richard  Roe  without  kill- 
ing him  (or  did  shoot  at  one  Richard  Roe  without  wounding  him), 
against  the  peace  and  dignity  of  the  commonwealth  of  Kentucky.^ 

8.  By  Administering  Noxious  Drugrs. 

Form  No.  2475. 

(Precedent  in  State  r.  Glover,  27  S.  Car.  603.) 

(Caption.) 

The  jurors  of  and  for  the  county  aforesaid,  in  the  state  aforesaid, 
that  is  to  say,  upon  their  oaths,  present  that  (Sarah)  Glover^  late 
of  the  county  of  Abbeville,  domestic  servant,  a  female  person,  above 
the  age  oi  fourteen  years,  on  the  Jirst  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty -seven,  at  Abbeville 
Court  House,  in  the  county  and  state  aforesaid,  with  force  and 
arms,  in  and  upon  Blanche  Clinkscales,  an  infant,  then  and  there 
being,  did  make  an  assault,  and  her,  the  said  Blanche  Clinkscales, 
did  force  to  drink  a  certain  deleterious  and  injurious  drug,  to  wit, 
tincture  of  assafcBtida,  thereby  producing  great  and  dangerous 
sickness  of  the  said  Blanche  Clinkscales,  with  intent,  her  the  said 
Blanche  Clinkscales,  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought  to  kill  and  murder,  contrary  to  the  form 

People  V.  Turner,  65  Cal.  540.    Com-  it  further.    The  kind  of  weapon  used 

pare   the    precedent     in     People     v.  is  a  matter  of  proof.     People  r.  Saver- 

Murat,  45  Cal.  281.  c#ol,  81  Cal.  651 ;  People  v.  Congle- 

And  so  where  it  is  charged  that  the  ton,  44  Cal.  92. 

assault    was    made    with     a    deadly  1.  See  Barb.  &  Car.  Ky.  Stat.  1894, 

weapon,  it  is  not  necessary  to  describe  c.  36,  §  1242. 

267  Volume  II. 


2476-  ASSAULT.  2477. 

of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  South  Carolina. 

y.  L,  Orr^  Solicitor. 

9.  Assault  upon  an  Offleer  in  Disehargre  of  His  Duties. 

Form  No.  2476. 
(Precedent  in  Com.  r.  Tobin,  108  Mass.  426.) 

Commonwealth  of  Massachusetts^  ) 
County  of  Essex.  \ 

At  the  Superior  Court  begun  and  holden  at  Salem  within  and  for 
the  county  of  Essex  on  the  second  Monday  of  February^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-tivo. 
The  jurors  of  the  commonwealth  of  Massachusetts  upon  their 
oaths  present  that  yohn  Tobin ^  late  of  Lynn^  in  the  county  of  Essex 
aforesaid,  on  the  nineteenth  day  of  March ^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-one^  at  Lynn^  in  said  county 
of  Essex ^  in' and  upon  one  William  S.  Waitt^  in  the  peace  of  said 
Commonwealth  then  and  there  being,  an  assault  did  make,  he,  the 
said  Waitt^  being  then  and  there  a  police  officer  of  said  Lynn^  and 
then  and  there  also  being  in  the  due  and  lawful  discharge*  of  the 
duties  of  said  office,  and  him,  the  said  Waitt,  while  then  and  there 
in  the  due  and  lawful  execution  of  his  said  office,  then  and  there  un- 
lawfully, knowingly  and  designedly  did  hinder,  resist  and  oppose, 
against  the  peace  of  the  Commonwealth,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.^ 

Daniel  Webster,  Prosecuting  Attorney. 

ANOTHER   FORM  OF  THE  SAME. 

Form  No.  2477. 

State  of  New  Hampshire,    ) 
County  of  Carroll.  \ 

At  the  Supreme  Court  holden  at  Ossipee,  within  and  for  the 
county  of  Carroll  aforesaid,  on  the  third  Tuesday  in  Aprils  in  the 
year  of  our  Lord  one  thousand  eight  hundred  9Xi^jifty-nine. 

The  grand  jurors  of  the  state  of  New  Hampshire  upon  their  oath 
present  that  Noah  Webster,  late  of  the  county  of  Carroll^  on  the 
2d  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-nine,  at  the  township  of ,  in  the  county  of 

Carroll,  aforesaid,  with  force  and  arms,  in  and  upon  one  Charles 
H.  Parker,  being  one  of  the  deputy  sheriffs  of  the  county,  and 
being  in  the  lawful  execution  of  his  office  in  the  service  of  a  warrant 

1.  See    also    Com.   v.   Ducey,     126  Compare  the  precedent  in  State  t-. 

Mass.  269;  Com.  v,  Delehan,  148  Mass.  Morrison,  2  Ired.  Lr.  (N.  Car.)  9,  where 

254;  and  Com.  ?'.  Smith,  153  Mass.  97,  the  defendant  was  indicted  for  assault- 

which    contains  a  complaint  for    an  ing  an  officer  and  rescuing  property 

assault  upon   a   police  officer  of  the  legally  in  his  custody, 
city  of  Fitchburg. 
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against  Samuel  JFowler  in  a  criminal  case,  founded  upon  a  com- 
plaint against  said  ^Samuel  Fowler  for  the  crime  of  assault  and  bat- 
tery upon  one  Wm.  B.  Hodge^  did  make  an  assault,  and  him  the  said 
Charles  //.  Parker  did  then  and  there  beat,  bruise,  wound,  and 
illtreat ;  and  in  the  due  and  lawful  execution  of  his  said  office  in 
the  service  of  said  warrant  did  then  and  there  unlawfully  and 
knowingly  obstruct,  oppose,  and  hinder,  and  other  wrongs  to  the 
said  Charles  H.  Parker  then  and  there  did,  against  the  peace  and 
dignity  of  the  state.  ^  Z.  D,  Sawyer^ 

Solicitor  of  Carroll  County. 

ANOTHER  FORM  OF   THB    SAME. 

Form  No.  2478. 

(Precedent  in  People  v.  Holcomb,  3  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  656.) 

Washington  county,  ss. 

The  jurors  of  the  people  of  the  State  of  New-  T'ork,  of  the  body  of 
the  county  of  Washington ^  to  wit,  Ehenezer  Mc Murray^  etc.,  good 
and  lawful  men  of  the  body  aforesaid,'  then  and  there  sworn  and 
charged  to  inquire  for  the  people  of  the  said  body,  upon  their  oath 
present:  That  yoel  W.  Holcomh^  y antes  Woodard^  Henry  Loomis 
and  Charles  Pardo^  late  of  Whitehall^  in  said  county  of  Washing- 
ton^ on  the  twenty-ninth  day  of  May^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-Jive^  at  the  said  town  of  White- 
hall 2Ln6.  county  of  Washington,  in  and  upon  one  Henry  H.  Knight^ 
(hen  being  one  of  the  constables  of  said  county,  in  the  peace  of  God 
and  of  the  said  people,  then  and  there  being,"  and  in  the  due  execu- 
tion of  his  said  office,  then  and  there  also  being,  did  make  an  assault, 
and  him,  the  said  Henry  H.  Knight^  then  and  there  did  beat,  wound 
and  ill  treat,  and  the  due  execution  of  his  said  office,  did  then  and 
there,  with  force  and  arms,  resist,  hinder  and  prevent,  contrary  to 
the  statute  in  that  case  made  and  provided,  and  agaiAst  the  peace 
of  the  people  of  the  State  of  New-Tork^  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present :  That  Plorus  D.  Meacham^  Esquire^  was  a  justice  of  the 
peace,  in  and  for  the  county  of  Washington^  at  the  town  of  Whitehall^ 
on  the  said  twenty -ninth  day  of  May^  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  dXidiJifty-jive^  that  on  the  said  twenty-ninth 
day  of  May^  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  fifty-Jive^  at  said  town  and  county,  the  said  Meacham^  as  a 
justice  of  the  peace  aforesaid,  duly  issued  a  certain  process  called  a 
search  warrant,  subscribed  with  his  name,  directed  to  any  constable 
of  said  county,  and  commanding  them  in  the  name  of  the  people  of 
the  State  bf  New-  Tork^  to  search  a  certain  bam  in  said  town  of 
Whitehall^  which  was  in  said  warrant  particularly  described,  in  the 
day-time,  for  certain  personal  property,  in  said  warrant  particularly 

1.  The  above  form  i?  the  prece-  superfluous  words  which  the  court 
dent  in  State  v,  Webster,  39  N.  H.  said  should  be  rejected  as  surplus- 
9^  with    the     omission    of    a     few    age. 
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set  forth  and  described,  belonging  to  one  Alivyn  Martin  and  one 
Moses  T,  Clough^  which  property  had  been  stolen  and  feloniously 
taken,  and  was  then  concealed  in  said  bam,  and  said  stolen  prop- 
erty to  bring  before  said  justice  of  the  peace,  all  of  which  will,  by 
said  warrant,  more  fully  and  at  large  appear,  that  one  Henry  H. 
Knight^  then  and  there,  was  a  constable  in  and  for  said  county,  at 
Whitehall  in  said  county,  that  said  process  was  duly  delivered  to 
him  for  execution  at  the  time  and  place  aforesaid,  that  said  constable 
then  and  there  proceeded  to  the  due  execution  thereof,  and  was  at 
and  about  the  searching  said  barn,  in  the  day-time,  for  said  stolen 
property,  to  take  the  same  before  said  justice,  as  by  said  warrant  he 
was  commanded;  and  that  on  the  day  and  at  the  place  last  afore- 
said, yoel  IV.  Holcomh^  yames  Woodard^  Henry  Loomis  and 
Charles  Pardo^  in  and  upon  the  said  Henry  H.  Knight^  then  and 
there  being  in  the  due  execution  of  said  process,  did  make  an  as- 
sault, and  the  execution  of  said  process  did  then  and  there,  with 
force  and  arms,  maliciously  and  wilfully  resist,  and  him,  the  said 
Henry  H.  Knight^  did  then  and  there,  from  the  execution  of  said 
process,  hinder  and  prevent,  and  the  said  stolen  property  did  then 
and  there,  with  force  and  arms,  violently  and  unlawfully,  from  the 
custody  and  possession  of  him,  the  said  Henry  H  Knight^  receive 
and  take  away,  contrary  to  the  statute  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  the  people  of  the  State  of  New-  York 
and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present :  That  yoel  W,  Holcomh^  yames  Woodard^  Henry  Loomis 
and  Charles  Pardo^  late  of  Whitehall  in  said  county,  on  the  twenty- 
ninth  day  of  May^  in  the  year  of  our  Lord,  one  thousand  eignt 
hundred  2SidJifty-Jive,  at  the  said  town  of  Whitehall  and  county  of 
Washington^  with  force  and  arms,  did  unlawfully,  riotously  and 
routously  assemble  together  to  disturb  the  peace,  and  being  so  as- 
sembled together,  in  and  upon  one  Henry  H,  Knight^  then  and  there 
being  one  or  the  constables  of  the  said  county  of  Washington^  in 
the  due  and  lawful  discharge  of  the  duties  of  his  office  as  constable 
of  said  county  being,  in  the  service  of  a  lawful  process,  to  any  con- 
stable of  said  county  directed,  and  by  him  then  and  there  had  and 
held  for  execution  as  such  constable,  commanding  him  to  search 
certain  premises  in  said  town  and  county,  for  certain  stolen  prop- 
erty, and  the  same  to  bring  before  the  magistrate  issuing  said  proc- 
ess; which  place  and  property  was,  in  said  process,  particularly 
described  and  set  forth,  said  process  having  been  issued  by  one 
P.  D.  Meacham^  a  justice  of  the  peace  in  and  for  said  county,  at 
said  town  of  Whitehall^  and  having  due  authority  and  power  to 
issue  the  same,  did  make  an  assault,  and  riotously  and  routously  him, 
the  said  Henry  H.  Knight^  did  resist,  hinder  and  obstruct  in  the 
discharge  of  the  duties  of  his  office  of  constable,  and  the  execution 
of  said  process,  and  the  place  which  by  said  process  said  Knight 
was  commanded  to  search,  did,  with  force  and  arms,  unlawfully 
hinder  and  prevent  from  searching,  and  the  said  stolen  property 
did  prevent  and  hinder  from  being  taken    before  the  magistrate 
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issuing  said  process,  as  by  the  command  thereof  said  constable  was 
directed. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  yoel  W.  Holcomh^  yames  Woodard^  Henry  Loomis 
and  Charles  Pardo^  late  of  Whitehall^  in  said  county  of  Washing- 
tofiy  on  the  twenty-ninth  day  of  May^  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  ffty-Jive^  with  force  and  arms,  at  said 
town  of  Whitehall  and  county  of  Washington^  the  execution  of  a 
certain  process  called  a  search  warrant,  in  due  form  of  law  issued 
by  an  officer  having  full  authority  and  Jurisdiction  to  issue  the  same 
and  then  and  there  had  and  held,  by  one  Henry  H.  Knight^  then 
and  there  being  a  constable  in  and  for  said  county,  for  execution, 
did  resist,  and  the  execution  thereof  did  then  and  there  prevent, 
hinder  and  obstruct,  contrary  to  the  statute  in  that  case  made  and 
provided,  and  against  the  peace  of  the  people  of  the  State  of  New* 
Tbrk^  and  their  dignity.  Joseph  Potter^ 

District  Attorney, 

IIL  ASSAULT  ON  THE  HIGH  SEA. 

1.  By  Master  upon  Seaman. 

Form  No.  2479. 

In  the  District  Court  of  the  United  States  of  America  for  the 

Northern  District  of  Illinois. 
Northern  District  of  Illinois^  set. 

The  grand  jurors  for  the  United  States  of  America,  inquiring 
within  and  for  the  Northern  District  of  Illinois^  upon  their  oath 
present  that  Henry  Wigmore^  late  of  the  city  of  Chicago^  in  the 
county  of  Cook^  in  the  district  aforesaid,  on  the  first  day  of  Au" 
gust^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
six^  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  (and)  out  of  the  jurisdiction  of  any  particular  state  of  the 
United  States  and  within  the  jurisdiction  of  this  court,  in  and  on 
board  of  a  certain  American  vessel,  to  wit,  a  scho'oner  called  the 
Ranger^  the  same  then  and  there  belonging  to  Philip  D,  Armour^ 
a  citizen  of  the  United  States,  late  of  the  district  aforesaid,  on  the 
high  seas,  to  wit,  on  the  waters  of  Lake  Superior^  with  force  and 
arms,  in  and  upon  George  Smith  did  make  an  assault,  and  him  the 
said  George  Smith  then  and  there,  from  malice,  hatred,  .and 
revenge,  and  without  justifiable  cause,  unlawfully  did  beat,  wound, 
and  illtreat ;  he  the  said  Henry  Wigmore  being  then  and  there 
the  master  of  said  vessel,  and  the  said  George  Smith  being  then  and 
there  one  of  the  crew  of  the  same ;  against  the  peace  and  dignity 
of  the  United  States,  and  contrary  to  the  statute'  of  the  same  in  such 
case  made  and  provided.  (  Other  counts  may  he  added ^  continuing 
as  follows:) 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  Northern  District  of  Illinois^  in  the  7th  Circuit,  is 
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the  district  into  which  the  said  Henry  Wigmore  was  first  brought 
and  in  which  he  was  apprehended  for  said  offense.^ 

yohn  Van  Armon^  United  States  District  Attorney. 

2.  By  Seaman  upon  Master  or  Other  OflDeer. 

Form  No.  2480. 

(  Caption, ) 

The  jurors  of  the  United  States  of  America  within  and  for  the 
district  and  circuit  aforesaid  upon  their  oath  present  that  George 
Smithy  on  the  fourth  day  of  yuly^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety  -  six  y  out  of  the  jurisdiction  of 
any  particular  state  of  the  United  States,  within  the  admiralty  and 
maritime  jurisdiction  of  said  United  States  upon  the  high  seas,  in 
and  on  board  of  a  certain  American  vessel,  to  wit,  a  certain  schooner 
called  the  yohn  Fletcher ^  then  on  the  waters  of  Long  Island  Sound 
on  a  voyage  from  the  city  of  Boston  ^  in  the  state  of  Massachusetts ^ 
t?o  the  city  of  New  Tork^  in  the  state  of  New  Tork^  the  same  being 
then  and  there  the  property  of  one  yohn  Law^  a  citizen  of  the 
United  States ^  he  the  said  George  Smith  being  then  and  there 
lawfully  engaged  as  a  seaman  on  board  of  said  vessel,  with  force 
and  arms,  in  and  upon  one  Robert  Clayton^  he  the  said  Robert 
Clayton  being  then  and  there  the  master  (or  mate)  of  said  vessel, 
unlawfully  did  make  an  assault,  and  him  the  said  Robert  Clayton 
did  then  and  there  beat,  bruise,  wound,  and  illtreat,  and  other 
wrongs  to  him  the  said  Robert  then  and  there  did,  against  the  peace 
and  dignity  of  the  United  States  and  contrary  to  the  form  of  the 
statute  of  the  same  in  such  case  made  and  provided.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
southern  district  of  New  Tork^  in  the  second  circuit,  is  the  district 
into  which  the  said  Robert  Clayton  was  first  brought  and  in  which 
he  was  apprehended  for  said  offense.^ 

(Signature  of  District  Attorney,) 

IV.  Statutory  Division  of  the  offense  into  Degrees. 

1.  In  General. 

In  some  jurisdictions  the  crime  of  assault  is  divided  into  degrees 
corresponding  with  the  supposed  turpitude  of  the  accused;  these 
degrees  being  defined  by  statute,  it  must  be  determined  from  the 
facts  of  each  particular  case  to  which  of  them  the  offense  properly 
belongs.* 

1.  See    Rev.    Stat.*  of    U.    S.,    ^        2.  See  Rev.  Stat,  of  U.  S.,  ^  4596. 
5347.  8.  See  New  York  Penal   Code,  §§ 

See  also  $  5342,  Rev.  Stat,  of  U.  S.,  317,  218  and  319;  Statutes  of  Minn, 

regarding  attempts  to  commit  murder  1894,   ii  ^T^t  6472  and  6473;  Penal 

not  constituting  the  offense  of  assault  Code  of  Mont.,  ^^  400,  401  and  402. 
with  a  dangerous  weapon. 
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2.  Assault  in  the  First  Degrree. 

Form  No.  2481. 

Supreme  Court  of  the  county  of  Erie, 
The  people  of  the  state  of  New  Tork 

against 
Henry  Harlow, 

The  grand  jury  of  the  county  of  Erie  by  this  indictment  accuse 
Henry  Harlow  of  the  crime  of  assault  in  the  first  degree,  committed 
as  follows :  The  said  Henry  Harlow^  on  the  fourth  day  of  July^ 
eighteen  hundred  and  ninety-six^  at  the  city  of  Buffalo^  in  this 
county,  with  a  certain  pistol  commonly  called  a  revolver,  then  and 
there  loaded  and  charged  with  gunpowder  an4  leaden  balls,  which 
pistol  the  said  Henry  Harlow  in  his  right  hand  then  and  there  had 
and  held,  the  same  being  a  deadly  weapon  likely  to  produce  death, 
with  force  and  arms  wilfully,  feloniously,  and  of  his  malice  afore- 
thought, did  make  an  assault  upon  one  yohn  Thomas^  then  and 
there  being,  and  at,  toward,  and  against  the  said  yohn  Thomas  the 
said  pistol,  so  loaded  and  charged  as  aforesaid,  did  then  and  there 
shoot  of!  and  discharge,  with  intent  him  the  said  yohn  Thomas 
then  and  there  wilfully,  feloniously,  and  of  his  malice  aforethought, 
to  kill  and  murder  (contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  New  Tork)  A  Benjamin  P.  Butler^ 

District  Attorney. 

8.  Assault  In  the  Second  Degr^ee. 

Form  No.  2482. 

( Caption  as  in  preceding  Porm, ) 

The  grand  jury  of  the  county  of  Suffolk  by  this  indictment  accuse 
Henry  Harlow  of  the  crime  pf  assault  in  the  second  degree,  com- 
mitted as  follows :  The  said  Henry  Harlow^  on  the  fourth  day  of 
July^  eighteen  hundred  and  ninety-six^  at  the  village  of  Patchogue^ 
in  this  county,  with  an  iron  poker  of  the  length  of  two  feet,  of  the 
thickness  of  one  half  inch,  which  poker  he  the  said  Henry  Harlow 
in  his  right  hand  then  and  there  had  and  held,  the  same  being  a 
weapon  likely  to  produce  grievous  bodily  harm,  in  and  upon  the 
body  of  one  yohn  Thomas^  then  and  there  being,  did  wilfully  and 
wrongfully  make  an  assault,  and  him  the  said  yohn  Thomas  upon 
the  left  side  of  the  head,  with  the  iron  poker  aforesaid,  did  then  and 
there  wilfully  and  unlawfully  strike  and  wound  with  intent  then 
and  there  to  do  him  the  said  yohn  Thomas  great  bodily  harm  (con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  New  Tork)  .2 

1.  See  People  v.  Whedon,  2  N.  Y.  of  Minn.  (1894),  J  6471 ;  Penal  Code  of 

(Supreme  Ct.)  C rim.  Rep.  319;  People  Mont.,  J  400. 

r.  Ryan.  7  N.  Y.  (Supreme  Ct.)  Crim.  2.  See  New  York  Penal  Code,  ^  318; 

Rep.  448  ;NewYork  Penal  Code,  $217;  Stat,  of  Minn.  (1894),  h  ^7^;  Penal 

ie«  also  the  precedent  in  People   t;.  Code  of  Mont.,  $  401. 
Rockhill,  74  Hun  (N.  Y.)  242;  Stat. 
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4.  Assault  in  the  Third  Degrpee. 

A  person  who  commits  an  assault  or  an  assault  and  battery  not 
such  as  constitutes  an  assault  in  either  the  first  or  second  degree, 
is  guilty  of  assault  in  the  third  degree.^ 

Form  No.  2483. 

State  of  Minnesota^  )      In  Justice's  Court. 

County  of  Goodhue.  \      Before  Albert  Johnson,  Justice. 

yokn  Doe^  of  the  city  of  Red  Wing^  in  said  county  and  state, 
being  first  duly  sworn  and  examined  on  oath,  by  the  undersigned, 
one  of  the  justices  of  said  county,  complains  and  says  that  Richard 
Roe^  of  said  city  of  Red  Wing^  on  the  first  day  of  March^  A.D. 
i8P7,  at  said  city  of  Red  IVtng,  in  said  county,  in  and  upon  the 
body  of  him  the  said  ^ohn  Doe  did  make  an  assault,  and  him  the 
said  yohn  Doe  did  then  and  there  beat,  bruise,  wound,  and  illtreat, 
and  other  wrongs  and  injuries  then  and  there  did  to  him  the  said 
John  Doe^  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Minnesota;  and  said  complainant  prays  that  the  said  Richard  Roe 
may  be  arrested  and  dealt  with  according  to  law.*         John  Doe, 

Subscribed  and  sworn  to  before  me  this  2d  day  of  Marchy  i8P7. 

Albert  Johnson y  Justice  of  the  Peace. 

V.  CIVIL  ACTION  FOR  DAMAGES. 

1.  Declarations,  Complaints,  and  Petitions. 

a.  For  Simple  Assault  and  Battery. 

Form  No.  2484. 

(Civil  Code  of  Ala.  793.) 

John  Doe^  plaintiff,      )  The  plaintiff  claims  of  the  defendant 
against  >      1,000  dollars,  damages  for  an  assault 

Richard  Roe^  defendant.  )      and  battery  committed  by  the  defend- 
ant on  the  plaintiff,  viz.,  on  the  Jfth  day  of  July,  i8P^. 

Edward  Fuller,  Att'y  for  Pl'ff. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2485. 

(Sand.  &  H.  Ark.  Dig.  Stat.  1640.) 

Pulaski  Circuit  Court.* 
Richard  Roe,  plaintiff,  ) 

against  >  Complaint  at  Law. 

John  Doe,  defendant.  ) 
The  plaintiff,  Richard  Roe,  states  that  on  the  fourth  day  of  July^ 

1.  See  New  York  Penal  Code,  (  2.  In  Minnesota,  assault  in  the  third 
219;  Stat,  of  Minn.  1894,  h  ^473;  Penal  degree  is  not  an  indictable  offense,  and 
Code  of  Mont.,  ^  402.  shall  be  prescribed  and  determined  in 
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i894i  the  defendant,  yohn  Doe^  unlawfully  assaulted,  beat,  and 

bruised  him  :  wherefore  he  prays  judgment  for  one  thousand  dol- 
lars, and  all  proper  relief.  Richard  Roe. 
(Afidavit.) 

ANOTHER    FORM   OP   THE    SAME. 

• 

Form  No.  2486. 

(2  Rev.  Stat,  of  Mo.  2237.) 

Uriel  S.   Wright  ^  plaintiff,   )  In  the  Circuit  Court,  Barton  county^ 

against  >      state  of  Missouri,  at  the 

yames  D.  Brooks,  de£endsLnt.  )      Term,  iS96. 

Plaintiff  states  that  on  the  4th  day  of  yufy,  iS96,  at  Lamar,  in 
said  Barton  county,  defendant  unlawfully  assaulted  and  beat  plain- 
tiff  by  which  he  says  he  is  damaged  to  the  amount  of  one  thou- 
sand  dollars,  and  prays  judgment  therefor. 

Af.  y,  HerndoHy  Attorney  for  Plaintiff. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2487. 
(Precedent  in  Hawes  v.  O'Reilly,  126  Pa.  St.  441.) 
John  F.  O' Reilly   )   ^^   ^^^   ^^^^   ^^    Common   Pleas   of   Erie 
CkarkTl^Hawes   \       ^^^^^^y*  J^^^^^^^y  Term,  18—.  No.  88. 
( Commencement. ) 

For  that  the  said  defendant  heretofore,  to  wit,  on  or  about  the 
18th  day  of  November,  A.D.  18^^,  in  the  city  of  Erie,  in  the 
county  aforesaid,  with  force  and  arms  made  an  assault  upon  the 
said  plaintiff,  and  beat,  wounded  and  ill-treated  him,  whereby  and 
by  means  whereof  the  said  plaintiff  was  cut,  bruised  and  wounded 
on  divers  places  on  his  head,  limbs  and  body,  and  both  bones  of 
his  left  leg  below  the  knee  and  near  the  ankle  joint  were  fractured 
and  broken,  and  the  flesh  of  said  leg  at  and  near  the  point  of  said 
fracture  was  bruised  and  lacerated,  and  other  wrongs  to  the  said 
plaintiff  did,  against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania^  and  to  the  damage  of  the  said  plaintiff  of  Jive  hun- 
dred (600)  dollars,  and  therefore  he  brings  this  suit. 

y.  Ross  Thompson,  Plaintiff's  Attorney. 

ANOTHER    FORM  OF  THE    SAME. 

Form  No.  2488. 
(Conn.  Prac.  Act.  23,  32.) 

To  the  sheriff  of  the  county  of  Hartford,  his  deputy,  or  either  con- 
stable of  the  town  of  Hartford  in  said  County — Greeting  : 

a  summary  manner  by  complaint  be-  have  exclusive  jurisdiction  of  this  of- 

fore  a  justice    of   the    peace.     Stat,  fense.     i  Birds.  Rev.  Stat.  N.  Y.  (1896) 

Minn.  (1894),  ^  5120.     And   in   New  809;  In  the  Matter  of  Bray,  34  N.  Y. 

York  the  courts  of  special   sessions  St.  Rep.  642. 
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By  authority  of  the  State  of  Connecticut^  you  are  hereby  com- 
manded to  attach,  to  the  value  of dollars,  the  goods  or  estate 

of  yohn  Doe  of  Windsor^  in  said  county,  and  him  summon  to 
appear  before  the  Court  of  Common  Pleas  to  be  held  at  Hartford^ 
in  and  for  the  County  of  Hartford  on  X\\^  first  Monday  of  Pehru" 
ary^  i8P^,  then  and  there  to  answer  unto  Richard  Roe  of  said 
Hartford^  in  a  civil  action,  wherein  the  plaintiff  complains  and  says  : 

On  January  firsts  i896j  the  defendant,  while  standing  near  the 
plaintiff  on  Main  street  in  Hartford^  assaulted  him  by  raising  a 
heavy  stick,  and  threatening  to  strike  him.  The  plaintiff  claims 
%50  damages. 

{John   Fen^    of  Hartford^    is    recognized   in  dollars   to 

prosecute,  etc.)^' 

Of  this  writ  with  your  doings  thereon  make  due  return. 

Dated  at  Hartford^  this  tenth  day  of  January^  \%96, 

Henry  Grimshaw^  Justice  of  the  Peace. 

b.  For  Assault  and  False  Imprisonment. 
Form  No.  2489. 

(Precedent  in  Williams  v.  Ivey,  37  Ala.  344.) 

State  of  Alabama^ 

Lowndes  county. 

Reason  Williams^  plaintiff, 

vs.  \  Circuit  court, Term,   \%68. 

Samuel  Ivey^  defendant. 

The  plaintiff  claims  of  the  defendant  twenty  thousand  dollars,  as 
damages  for  an  assault  and  battery  committed  by  the  defendant*  on 
the  plaintiff,  viz.,  on  the  10th  January^  A.D.  i85^. 

The  plaintiff  claims  of  the  defendant  twenty  thousand  dollars,  as 
damages  for  maliciously,  and  without  probable  cause  therefor,  arrest- 
ing and  imprisoning  him  the  said  plaintiff,  on  a  charge  of  larceny, 
for  twenty  days,  viz.,  on  the  10th  January^  A.D.  18^^.  Where- 
fore he  brings  this  suit.^  y,  Keister^ 

Attorney  for  Plaintiff. 

ANOTHER  FORM  OP  THE  SAME. 

Form  No.  2490. 

(Rev.  Stat,  of  Fla.  381.) 

(  Caption. ) 

John  Doe^  by  Thomas  Johnson^  his  attorney,  sues  Richard  Roe 
for  that  the  defendant  assaulted  and  beat  the  plaintiff,  gave  him 
into  custody  to  a  policeman  and  caused  him  to  be  imprisoned  in  a 
police  office.     And  the  plaintiff  claims  %1^000  damages. 

1.  Where  a  bond  is  required  on  any  count  was  in  trespass  and  the  second 
writ  of  summons  or  attachment,  it  may  in  case.  The  trial  court  sustained  the 
be  noted  in  the  writ  as  above.  Gen.  demurrer,  but  the  decision  was  re- 
Stat.  of  Conn.  (1888),  J  897.  versed  by  the  Supreme  Court,  which 

2.  The  above  complaint  was  de-  held  that  both  counts  were  in  trespass, 
murred  to  on  the  ground  that  the  first  See  Williams  v,  Ivey,  37  Ala.  244. 
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Form  No.  2491. 

(a  Pnb.  Gen.  Laws  of  Md.  1103.) 

(Caption.) 

John  DoCy  by  David  Smithy  his  attorney,  sues  Richard  Roe  for 
that  the  defendant  assaulted  and  beat  the  plaintiff,  gave  him  into 
the  custody  of  a  constable,  and  caused  him  to  be  imprisoned  in  the 

jail  of county  (or  city).     And  the  plaintiff  claims  therefor 

Xl^aOO  damages. 

e.  Fto  Aasanlt  and  Beating  with  a  Weapon. 

Form  No.  249a. 

(Precedent  in  Norris  v,  Casel,  90  Ind.  143.) 

{Caption.) 

The  plaintiff  •  complains  of  the  defendant,  and  says,  that  on  or 
about  the  11th  day  of  yune^  A.D.  i8^i,  the  defendant  with  force 
and  arms  assaulted  the  plaintiff,  and  with  great  force  and  violence 
struck  the  plaintiff  with  rocks,  sticks,  brickbats,  and  other  missiles, 
and  beat,  bruised,  wounded  and  ill-treated  him,  and  other  wrongs 
to  him  then  and  there  did,  by  means  of  which  said  premises  the 
plaintiff  was  greatly  hurt,  bruised  and  wounded,  and  became  and 
was  sick,  sore  and  disordered,  and  was  permanently  disabled  and 
injured,  and  so  remains  and  continues;  so  much  so  that  his  life  is 
despaired  of ;  whereby  he  was  and  is  hindered  and  prevented  from 
transacting  any  business,  and  has  been  obliged  to  lay  out  and 
expend  a  large  sum  of  money,  to  wit,  the  sum  of  %200^  in  and 
about  endeavoring  to  cure  and  heal  himself  of  his  aforesaid  wounds, 
sickness,  etc.,  whereby  he  is  damaged  to  the  amount  of  $5,000^  for 
which  he  demands  judgment.        N'.  G.  J9«^,  Plaintiff's  Attorney/ 

ANOTHER    FORM  OF   THE  SAME. 

Form  No.  2493. 
(Precedent  in  Flint  v.  Bruce,  68  Me.  183.) 

( Commencement  of  the  writ. ) 

In  a  plea  of  trespass  for  that  said  Josiah  Bruce^  at  said  Somer- 
ville,  on  the  ^7th  day  of  J/ay,  i875,  with  force  and  arms  assaulted 
the  plaintiff,  and  then  and  there,  with  a  large  birch  stick  which  he 
then  and  there  held  in  his  hand,  struck  the  plaintiff  with  said  stick 
one  grievous  blow  upon,  across  and  over  her  back,  and  thereby 
greatly  cut  and  wounded  the  plaintiff's  said  back,  which  said  blow  ex- 
tended from  shoulder  to  shoulder.  (  A  nd  then  and  there  heat^  bruised^ 
"^ftnched  and  wounded  the  plaintiff  upon  her  armSy  shoulders^ 
^aci  and  other  parts  of  her  body^  whereby  they  were  disabled  for  a 
^g  time,  from  which  she  suffered  great  pain  and  inconvenience; 
Md  by  reason  of  said  wounds  and  injuries  the  plaintiff  was  made 
^ck  and  faint  and  her  nervous  system  shocked  and  enfeebled  ^  and) 
by  means  whereof,  the  plaintiff  hath  suffered  and  still  does  suffer 
great  pain  in  body  and  in  mind,  and  hath  not  only  suffered  great 
pain  both  in  body  and  mind,  but  hath  suffered  great  humiliation  in  her 
feelings,  and  great   degradation   and  disgrace  in   the  estimation  of 
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the  good  people  of  this  state ;  and  other  wrongs  and  injuries,  out- 
rages and  enormities,  the  defendant  then  and  there  committed  against 
the  peace,  and  to  the  damage  of  the  plaintiff,  as  she  says,  in  the  sum 

of  dollars. 

(  Prayer  for  judgment  and  conclusion  of  writ, )  i 

ANOTHER    FORM  OP   THE  SAME. 

Form  No.  2494. 
(Precedent  in  Gillespie  v.  Beecher,  85  Mich.  347.) 

(Caption  and  commencement. ) 

That  said  defendant  heretofore,  to  wit,  on  the  SOth  day  of  Au- 
gust^ i8S8j  with  force  and  arms  made  an  assault  upon  said  plaintiff, 
and  did  beat  and  otherwise  ill-treat  said  plaintiff,  to  wit,  did 
attempt  to  strike  said  plaintiff  with  a  large  stick  in  his  hand,  and 
did  unlawfully  take  hold  of  said  plaintiff,  and  did  with  great  force 
and  violence  push  said  plaintiff  away  from  him,  while  said  plaintiff 
was  endeavoring  to  rescue  her  husband  from  said  defendant,  who 
was  about  at  the  said  time  to  strike  her  (plaintiff's)  husband  with 
a  stick,  and  other  wrongs  to  the  plaintiff  did,  against  the  peace 
and  dignity  of  the  people  of  the  State  of  Michigan. 

(Allegation  of  damages  and  prayer  for  judgment.) 

yames  H.  Pounds  Plaintiff's  Attorney. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2495. 
(Conn.  Prac.  Act  32.) 
(  Commencement  of  writ  as  in  Porm  No.  ^4^8.) 

1.  On  November  1st ^  i87^,  the  defendant  assaulted  the  plaintiff, 
and  beat  him  with  a  cane. 

2.  The  plaintiff  was  then  a  school-teacher,  receiving  a  salary  of 
%S00  a  quarter. 

3.  Said  battery  injured  him  severely,  and  disabled  him  from  at- 
tending to  his  business  for  six  weeks  thereafter,  and  he  was  com- 
pelled to  pay  %25  for  medicines  and  medical  care  and  attendance. 

The  plaintiff  claims  %1^000  damages. 
(  Conclusion  as  in  Porm  No.  S48S. ) 

d.  For  Assault  and  Hazing  Student  at  College. 

Form  No.  2496. 

(Precedent  in  Strout  v.  Packard,  76  Me.  148.) 

(  Commencement  of  the  writ, ) 

In  a  plea  of  trespass,  for  that  said  defendants,  at  Brunswick^  in 
said  county  of  Cumberland^  on  the  twenty -fifth  day  of  October^  A.D. 
eighteen  hundred  and  eighty-one^  with  force  and  arms,  assaulted 
the  said  Charles  A.  Strout^  and  then  and  there,  beat,  bruised, 
wounded  and  ill-treated  him,  and  then  and  there  struck  him,  said 

1  For  the  form  of  the  writ,  see  the  titles  Attachment;  Summons;  and 
Writs. 
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Charles^  a  violent  and  dangerous  blow,  upon  the  left  eye,  with  a 
dangerous  weapon,  to  wit,  a  piece  of  coal,  of  the  weight  of,  to  wit, 
one  pound,  thereby  inflicting  serious  bruises  and  contusions  of  the 
head  and  face,  and  a  dangerous  and  painful  injury  to  the  left  eye  of 
said  Charles^  wholly  destroying  the  sight  of  the  same  for  a  ],ong 
time,  to  wit,  two  weeks,  and  endangering  the  sight  therefrom, 
permanently,  from  which  injury  he  has  suffered,  and  is  still  suffer- 
ing, and  will  continue  to  suffer  great  pain,  and  has  been  put,  and 
will  continue  to  be  put,  to  great  expense  for  medical  attendance 
and  nursing ;  and  other  enormity  to  the  said  Charles^  the  defendants 
then  and  there  did,  against  our  peace;  also  for  the  said  defendants, 
at  Brunswick^  in  said  county  of  Cumberland^  on  the  ttventy-jifth 
day  of  October^  last  past,  wantonly,  wickedly  and  unlawfully  con- 
spired, confederated  and  agreed  together,  to  attack,  assault,  insult 
and  otherwise  injure  in  their  person,  and  deprive  of  their  property, 
certain  members  of  the  Preshman  class  of  Bowdoin  college^  in  said 
Brunswick^  one  of  said  members  being  the  said  Charles  A.  Strout^ 
who  was  then  and  there  in  the  lawful  and  peaceable  occupation  of 
his  own  room,  in  Appleton  Hall,  so  called,  belonging  to  said  col- 
lege, and  being  so  confederated  together,  said  defendants,  in  the 
execution  of  their  said  purpose  and  agreement,  then  and  there  with 
force  and  arms,  unlawfully  made  an  assault,  upon  said  Charles  A. 
Stroulj  then  and  there  being  in  his  room  as  aforesaid ;  and  him  the 
said  Charles  did  beat,  bruise  and  grievously  wound,  and  throw 
dangerous  missiles  through  the  windows  of  the  room  of  said  Charles 
and  at  his  head,  one  of  them,  to  wit,  a  large  piece  of  hard  coal,  of 
the  weight  of,  to  wit,  one  pound,  so  thrown  by  defendants  at  said 
Charles,  and  through  his  said  window,  struck  said  Charles  on 
and  over  the  left  eye  of  said  Charles,  inflicting  a  dangerous  wound 
and  blinding  the  sight  of  the  left  eye  of  said  Charles  for  a  long 
time,  to  wit,  two  weeks,  from  which  injury  the  said  Charles  was 
and  is  in  great  danger  of  losing  the  sight  of  said  eye,  and  has  ever 
since  suffered  great  pain  and  prostration,  and  will  continue  to  suf- 
fer great  pain,  and  mental  distress,  and  has  been  and  will  be  put  to 
great  expense  of  medical  attendance,  medicines  and  nursing.  To 
the  damage  of  the  said  Charles,  as  he  says,  in  the  sum  of  len  thoU' 
sand  dollars. 

(Prayer  for  judgment,  and  conclusion  of  the  wrtt.)^ 

e.  F6r  I^ynehing  the  Plaintiff. 
Form  No.  2497. 

(Precedent  in  Morgan  v.  Kendall,  124  Ind.  455.) 

(Caption,  and  the  first  paragraph  of  the  complaint.") 

And  for  his  second   paragraph  of  complaint  herein  the  plaintiff 

says  that  the  defendants,   on  the  7th  day  of   June,    \%86,  at  the 

county  of  Boone  and  State  of  Indiana,  and  about  the  hour  of  1% 

o'clock  at  night,  with  force  and  violence  took  the  plaintiff  from 

1.  For  the  form  of  the  writ,  see  the  titles  Attachment;  Summons;  and 
Warrs. 
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his  home  to  and  into  a  certain  field  about  the  distance  of  a  half 
mile  from  his  home,  and  him  the  said  plaintiff,  the  said  defend- 
ants did  then  and  there  tie,  fasten  and  lynch  to  a  certain  tree, 
and  the  said  defendants  did  then  and  there  strip  and  tear  all  the 
clothing  from  off  the  person  and  body  of  the  said  plaintiff,  and  the 
said,  defendants  did  then  and  there  with  sticks,  clubs,  whips  and 
switches  beat,  bruise  and  wound  the  said  plaintiff  on  various  parts 
of  his  body,  by  means  whereof  the  said  plaintiff  was  hurt  and  in- 
jured, and  became  and  was  sick,  and  the  said  defendants,  at  the 
time  they  so  beat  and  bruised  the  plaintiff  as  aforesaid,  then  and 
there  ordered  and  commanded  the  plaintiff  at  once  to  leave  and  quit 
his  said  home  and  the  said  county,  and  then  and  there  informed  the 
plaintiff,  and  threatened  that  in  case  he  should  be  found  at  his  said 
home  twenty-four  hours  thereafter  they,  said  defendants,  would  take 
his  life,  and  the  plaintiff  being  greatly  in  fear  of  the  defendants, 
and  believing  they  would  execute  their  said  threats  on  his  failure  to 
comply  with  their  said  demand,  did  leave  and  abandon  his  said 
home  and  the  county.  And  at  the  time  of  his  being  so  compelled  to 
leave  said  county  and  flee  from  his  home  by  reason  of  the  threats 
aforesaid,  he  was  engaged  in  farming  and  had  growing  a  large 
crop  of  corn,  and  he  was  compelled  to  and  did  abandon  said  crop 
and  has  thereby  lost  the  same,  and  said  crop  at  said  time  w^as 
of  the  value  of  one  hundred  and  fifty  dollars ;  and  by  being  so 
driven  away,  as  aforesaid,  the  plaintiff  was  thrown  out  of  employ- 
ment and  was  compelled  to  and  did  go  among  strangers  and  was 
at  great  expense  in  traveling  about  and  paying  for  his  living, 
to  wit,  the  sum  of  %260;  that  by  reason  of  the  wrongs  and  in- 
juries done  him  by  the  defendants,  as  in  this  paragraph  alleged, 
he  has  been  damaged  in  the  sum  of  ten  thousand  dollars.^ 
{^Prayer  for  judgment  and  signature  of  counsel,) 

f  •  For  Aiming  a  Gun  at  Plaintiff. 

Form  No.  2498. 
(Conn.  Prac.  Act.  32.) 
I  Commencement  of  the  wrii^  as  in  Form  No,, 2488.) 
On   May  26th,    i87P,  the   defendant,  while  standing   near   the 
plaintiff  in   Weathersfield,  assaulted  him  by  aiming  a  gun  at  him 
and  threatening  to   shoot   him. 

The   plaintiff  claims    $26   damages.     ( Conclusion   as   in  Form 
No,  2488.) 

g.  Against  Railroad  Company  for  Assault  upon  Passenger  by  Employees 

Form  No.  2499. 
(Precedent  in  Ramsden  v.  Boston,  etc.,  R.  Co.,  104  Mass.  117.) 
Robert  Ramsden,  and  Ellen,  his  wife,      \  Suffolk   Superior 

against  >      Court.     Plaintiffs' 

The  Boston  d;  Albany  Railroad  Company.  )      Declaration. 

And  the  plaintiffs  say  that  Ellen  Ramsden,  the  female  plaintiff, 

1.  Compare  Clark  v.  Wyatt,  15  Ind.  372. 
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on  August  7,  1 8^,  got  on  the  cars  belonging  to  the  defendants, 
at  Newton  Corner  in  the  county  of  Middlesex y  to  go  to  West  New- 
toHy  between  the  hours  of  nine  and  ten  in  the  evening;  that  on  de- 
mand of  one  Twitchell^  conductor  of  the  train,  a  servant  of  the 
defendants,  in  their  employ,  she  paid  hivajifteen  cents  for  her  fare 
to  West  Newton;  that  soon  thereafter  said  Twitchell  again  called 
upon  her  for  her  fare,  and  she  declined  to  pay  hin\,  as  she  had  once 
paid  him,  when  said  Twitchell^  using  gross,  insulting  and  abusive 
language,  attempted  to  extort  said  fare  from  her,  and  then  grossly, 
wantonly  and  publicly  assaulted  her  person,  to  force  said  fare  from 
her,  and  pulled,  wrenched  and  twisted  her  parasol  from  her  hands, 
against  her  will  and  efforts  to  retain  it,  to  hold  as  security  for  the  pay- 
ment of  said  fare ;  that  said  plaintiff  Ellen  was  thereby  put  in 
great  fear,  both  in  body  and  mind,  and  was  made  sick,  and 
thereby,  being  with  child,  a  miscarriage  was  caused,  and  she  was 
imprisoned  for  the  space  of  seven  weeks,  and  was  compelled  to  pay 
fifty  dollars  for  medical  attendance,  and  said  plaintiff  Robert 
thereby  lost  the  service  of  his  said  wife  Ellen  for  said  seven  weeks, 
of  the  value  of  Ji/ty  dollars ;  to  the  damage  of  the  plaintiffs,  as 
they  say,  in  the  sum  of  one  thousand  dollars.^ 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2500. 

State  of  Wisconsin  y 

In  Circuit  Court  for  Monroe  county. 
Lawrence  Washburn  ^  plaintiff,  "J 

The  Chicago,  St.  Paul,  Minneapolis  d:  Omaha  \  Complaint. 
Railway  Company,  defendant.  J 

The  above  named  plaintiff,  by  F.  H,  Bloomingdale,  his  attorney, 
complains  of  the  above  named  defendant,  and  for  cause  of  action 
alleges : 

1.  (Plead  the  corporate  existence  of  the  defendant.) 

2.  That  on  the  fifth  day  of  November,  io89,  the  plaintiff  being 
at  Black  River  Falls,  a  station  on  the  defendant's  railroad,  pur- 
chased of  the  defendant  and  paid  for  a  ticket  from  said  station  to 
Millston,  another  station  on  the  defendant's  said  railroad,  and  en- 
tered one  of  the  defendant's  regular  passenger  cars  between  the 
hours  of  8  and  9  o'clock  in  the  evening  of  said  day,  to  go  to  said 
Millston,  and  then  and  thereby  became  a  passenger  on  the  defend- 
ant's said  car;  that  after  reaching  a  point  a  few  miles  from  Black 
River  Falls,  and  about  ten  miles  from  Millston,  the  plaintiff  was 
wrongfully,  unlawfully,  and  with  great  force  and  violence,  and 
while  the  train  was  moving  rapidly  and  was  not  near  any  station 
or  dwelling  house,  ejected  from  the  car  in  which  he  was  riding,  by 
the  agents,  servants,  and  employees  of  the  defendant  in  charge  of 

1-  See  Bryant  v.  Rich,  106  Mass.  111.  128;  Hinckley  v.  Chicago,  etc.,  R. 
180;  Chicago,  etc.,  R.  Co.  T^  Bryan,  90    Co.,  38  Wis.  194. 
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train,  tx>  wit,  the  conductor  and  a  brakeman  thereof,  who  were 
and  there  acting  within  the  scope  of  their  employment  as  serv- 
and  employeefi  of  said  defendant;  that  said  agents,  Bervants. 
employees  of  said  defendant,  acting  within  the  ecope  of  their 
loyment  as  aforesaid,  did  then  and  there  unlawfully  and  with- 
provocfttion  so  violently  assault,  beat,  bruise,  wound,  and  ill- 
:  the  plaintiflf  that  he  was  unconscious  for  one  hour  or  there- 
ita;  that  it  was  a  cold,  dark,  and  uncomfortable  night,  and  the 
[itiff,  by  means  of  the  premises,  was  obliged  to  walk  from  the 
e  where  he  was  so  ejected  from  defendant's  car  to  his  tome  in 
hion,  which  he  reached  about  S  o'clock  the  next  morning;  that 
eason  of  the  facts  above  stated  the  plaintiff  became  and  is  per- 
ently  injured  and  disabled,  to  his  damage  in  the  sum  of  %10,000. 
therefore  the  plaintiff  demands  judgment  against  said  defend- 
for  the  sum  of  $10,000,  together  with  the  costs  and  disburse- 
ts  of  this  action.*  J^,  H.  BloomingdaU, 

Dated,  etc.)  Plaintiff's  Att'y. 

Verification.)  ( Office  Address.) 

2.  Pleas  and  Answers.* 
a.  Plea  of  Not  OoUt?- 
Form  No.  ajoi. 
Caption.) 

nd  the  said  yokn  Doe,  by  Edward  Coke,  his  attorney,  comes 
defends  the  force  and  injury,  when,  etc.,'  and  says  that  he  is 
^ilty  of  the  said  supposed  trespasses  above  laid  to  his  charge, 
ly  or  either  of  them,  or  any  part  thereof,  in  manner  and  form 
le  said  plaintiff  hath  thereof  complained  against  him;  and  of 
he  the  said  defendant  puts  himself  upon  the  country.  And 
^id  Richard  Roe  does  the  like. 

b.  Sm  Assaolt  Demesne. 

(1)  Plka  ov. 

Form  No.  asa*. 
"Caption. ) 

id  the  said  Richard  Roe,  by  Edward  Coke,  his  attorney,  comee 
defends  the  force  and  injury,  when,  etc.,*  and  as  to  the  coming 
force  and  arms,  and  whatever  else  is  against  the  peace  of  our 
lord  the  now  king,  he  the  said  Richard  Roe  saith  that  he  is  not 

See  the  statement  of  fictt  con«tl-  >.  See  vol.  i,  Form  No.  38.  note  i. 

;  the  plaintiff's  cause   of  action  "Comes  and  defends  tfie  force,  ind 

Bshbum  T'.  Chicago,  etc.,  R.  Co.,  injury,   and    damages,   and   whatever 

is.  35a,  else    he   ought   to   defend   when   and 

3ee  also   the  title  Answers   m  where  the  court  will  talie  the  same  into 

;  Plbadiko,  etc.,  vol.  i.  Forms  con  aid  erst  ion."    a  Atty'sPr.  K.  B.  378. 

1418,  1419.  4.  See  vol.  I,  Form  No.  38,  note  i. 
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guilty  thereof,^  and  of  this  he  puts  himself  upon  the  country,  and 
the  aforesaid  yohn  Doe  doth  the  like. 

And  for  a  further  plea  in  this  behalf  the  defendant,  by  leave  of 
the  court  here  for  this  purpose  first  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  saith  that 
the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that  the  said  yohn  Doe,  at  the  time 
when  {or  just  defore)  the  said  trespass  is  above  supposed  to  have 
\  been  done,  at  the  said  parish  of  5/.  Anne,  within  the  liberty  of 

Westminster,  in  the  county  of  Middlesex  aforesaid,  with  force  and 
anns  made  an  assault  upon  him  the  said  Richard  Roe,  and  would 
then  and  there  have  beaten,  bruised,  wounded,  and  illtreated  him 
the  said  Richard  Roe,  if  he  the  said  Richard  Roe  had  not  then 
and  there  forthwith  defended  himself  against  the  said  yohn  Doe. 
Wherefore  the  said  defendant  did  then  and  there  defend  himself 
against  the  said  plaintiff,  as  he  lawfully  might  for  the  cause  afore- 
said, and  in  so  doing  he  did  necessarily  and  unavoidably  a  little  beat, 
wound,  and  illtreat  the  said  plaintiff,  doing  no  other  than  necessary 
damage  to  the  said  plaintiff,  on  the  occasion  aforesaid.  And  so  the 
said  defendant  saith  that  if  any  hurt  or  damage  then  or  there  hap- 
pened to  said  plaintiff,  the  same  was  occasioned  by  the  said  assault 
so  made  by  the  said  plaintiff  on  him  the  said  defendant  and  in  the 
necessary  defense  of  himself  the  said  defendant  against  the  said  plain- 
tiff, which  are  the  same  trespasses  in  the  plaintiff's  said  declaration 
mentioned,  and  whereof  said  plaintiff  hath  above  complained;  and 
this  the  said  defendant  is  ready  to  verify :  wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him.* 

(2)  Answer  of. 
Form  No.  2503. 

(Sand.  &  H.  Ark.  Dig.  Stat.  1640.) 

^ulaski  Circuit  Court. 
^^chardRoe,  plaintiff,  J 

against  >  Answer. 

John  Doe,  defendant.   ) 

The  defendant,  yohn  Doe,  states  that  the  plaintiff  made  a  violent 

^^ault  upon  him,  and  the  defendant,  to  defend  himself  therefrom, 

™d  assault,  beat,  and  bruise  the  plaintiff,  using  no  more  force  than 

■  y^^  necessary  for  his  defense,  which  is  the  same  assaulting,  beat- 

^^S»  and  bruising  mentioned  in  the  complaint. 

Charles  Hunter,  Attorney  for  Defendant. 
yAffidavit,) 

^*  'I^e  denial  of  force  and  arms,  etc.,  L.  512;  Hodges  v.  Holder,  3  Campb. 

^"'^J  ^^Fely  to  save  the  fine  to  the  king,  366;  Lawe  v.  King,  i  Saund.  81. 

*na  the   words  are   mere   matter  of  2.  Compare    the    precedent  in    St. 

lOTtn.    Bac.  Abr.  Trespass  (i);Jack-  Louis,  etc.,  R.  Co.  v.  Dalby,  19  111. 

«o^  t;.  Hesketh,  a  Stark.  518,  3  E.  C.  353. 

283  Volume  II. 


2504. 


ASSAULT, 


2606. 


ANOTHER   FORM  OP  THE  SAME. 

Form  No.  2504. 


Court  of  Common  Pleas^  Hartford  county.  Febru- 
ary Term,  \%96.     Answer. 


(Conn.  Prac.  Act.  203.) 
Richard  Roe 
against 
yohn  Doe. 

1.  On  the  day  mentioned  in  the  complaint,  and  just  before  the 
assault  therein  complained  of,  the  plaintiff  made  an  assault  upon 
the  defendant,  and  the  defendant,  in  self-defense,  necessarily  beat 
and  bruised  the  plaintiff  a  little,  doing  him  no  unnecessary  harm. 

2.  The  acts  of  the  defendant,  above  mentioned,  are  the  same  of 
which  the  plaintiff  complains.  yohn  Doe^ 

By  yeremiah  Mason  ^  his  Attorney. 


ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2505. 

(3  Rev.  Stat,  of  Mo.  2339.) 

James  H.  ^rms^r^ng,   plaintiflf.    )  j^  ^^   ^.^^.^  ^^^    ^^^^^^ 

Joel  H.   wSues,   defendant.    \      *'°""*y' '^«""'   ^^^- 

The  defendant  states  that,  at  the  time  and  place  in  the  petition 
mentioned,  he  was  assaulted  by  the  plaintiff,  and,  to  defend  himself, 
did  assault,  beat  and  bruise  the  plaintiff,  doing  him  no  more  dam- 
age than  was  necessary  for  his  defense,  which  is  the  same  assault- 
ing, beating  and  bruising  in  the  petition  mentioned. 

e.  Plea  that  Defendant  Aeted  in  Defense  of  His  Child. 

Form  No.  2506. 

(Not  guilty  as  to  the  force  and  arms^  continuing  as  follows :) 
And  for  a  further  plea  in  this  behalf  as  to  the  assaulting,  beating, 
bruising,  wounding,  and  'illtreating  of  the  plaintiff  (enumerating' 
the  trespasses  charged  in  the  declaration)  as  in  the  said  declaration 
mentioned,  the  defendant  says  that  the.  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  the  defendant, 
because  he  says  that  the  plaintiff  at  (or  Just  before)  the  said  time 
when  the  said  trespasses  are  above  supposed  to  have  been  done,  on 
the  day  and  year  in  said  declaration  mentioned,  with  force  and 
arms,  at  the  parish  of  St,  Anne^  within  the  liberty  of  Westminster^ 
in  the  county  of  Middlesex  aforesaid,  made  an  assault  on  one  yames 
Doe^  then  and  there  being  the  son  of  the  defendant,  and  would  then 
and  there  have  beaten,  bruised,  wounded,  and  illtreated  him  the  said 
yames  Doe  if  the  defendant  had  not  immediately  defended  him  the 
said  yames  Doe;  wherefore  the  defendant  did  then  and  there  de- 
fend the  said  yames  Doe^  so  being  his  son  as  aforesaid,  against  the 
plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  do- 
ing did  necessarily  and  unavoidably  a  little  beat,  bruise,  and  illtreat 
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the  said  plaintiff,  doing  him  no  unnecessary  damage  on  that  occa- 
sion, and  so  the  defendant  says  that  if  any  hurt  or  damage  then 
and  there  happened  to  the  plaintiff  the  same  was  occasioned  by  the 
said  assault  so  made  by  the  plaintiff  upon  the  said  James  Doc, 
and  in  the  necessary  defense  of  him  the  said  yames  Doe  against 
the  plaintiff,  which  are  the  same  supposed  trespasses  in  the  intro- 
ductory part  of*  this  plea  mentioned,  and  this  the  defendant  is  ready 
to  verify :  wherefore  he  prays  judgment  if  the  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him. 

cL  Plea  of  Molliter  Hanus  Imposult. 

(1)  To  Rkmovk  Pi-aintiff  from  Defendant's  House. 

Form  No.  2507. 
(Caption,) 

{First  plea  of  not  guilty^  as  in  Form  No,  2602.) 
And  for  a  further  plea  in  this  behalf  as  to  the  assaulting  and  ill- 
treating  the  said  /Richard  Roe  in  the  plaintiff's  said  declaration 
above  mentioned,  supposed  to  have  been  committed  by  the  said 
^ohn  Doe^  he  the  said  John  Doe^  by  leave  of  the  court  here  for  this 
purpose  first  had  and  obtained,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  says  that  the  said  Richard  Roe 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
because  he  says  that  the  said  John  Doe^  before  and  at  the  time  when 
the  said  trespass  was  above  supposed  to  have  been  done,  and  in  the 
said  declaration  mentioned,  was  lawfully  possessed  of  a  certain 
messuage,  or  dwelling  house,  with  the  appurtenances,  situate  in  the 
parish  of  St,  Anne,  within  the  liberty  of  Westminster,  and  county 
of  Middlesex,  and  being  so  thereof  possessed,  the  said  Richard  Roc, 
just  before  the  said  time  when  the  said  trespass  w^as  above  supposed 
to  have  been  done,  to  wit,  on  the  day  and  year  aforesaid,  unlaw- 
fully entered  into  the  said  messuage,  or  dwelling  house,  and  then 
and  there  made  a  great  noise  and  disturbance  therein,  and  thereby 
then  and  there  greatly  disturbed  and  disquieted  the  said  John  Doc 
in  the  peaceable  and  quiet  possession,  use,  and  occupation  of  the 
said  messuage,  or  dwelling  house.  Whereupon  the  said  John  Doe 
then  and  there  requested  the  said  Richard  Roe  to  cease  his  said 
noise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the 
said  messuage,  or  dwelling  house,  to  do  which  the  said  Richard 
Roe  then  and  there  wholly  refused,  and  stayed  and  continued  in  the 
said  messuage,  or  dwelling  house,  making  and  continuing  such 
noise  and  disturbance  therein.  Whereupon  the  said  John  Doe  at 
the  said  time  gently  laid  his  hands  upon  the  said  Richard  Roe  in 
order  to  remove,  and  did  then  and  there  gently  remove,  the  said 
Richard  Roe  from  and  out  of  the  said  messuage  or  dwelling  house, 
as  he  lawfully  might  do  for  the  cause  aforesaid,  which  are  the  same 
assaulting  and  ill  treating  the  said  Richard  Roe  in  the  said  declara- 
tion mentioned,  whereof  the  said  Richard  Roe  hath  above  com- 
plained against   him  the  said  John  Doe;  and  this  he  is  ready  to 
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verify  :  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him.^ 

(2)  To  Preserve  the  Peace. 

Form  No.  2508. 
(  Caption  J) 

(Not  guilty  as  to  the  force  and  arms  ^  continuing  as  follows :) 
And  for  a  further  plea  in  this  behalf  as  to  the  supposed  assault  in 
the  said  declaration  mentioned  above,  supposed  to  have  been  com- 
mitted by  said  defendant,  by  leave  of  the  court  here  for  this  pur- 
pose first  had  and  obtained,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  the  defendant  says  that  the  plaintiff 
ought  not  to  have  his  aforesaid  action  against  him,  because  he  says 
that  the  plaintiff  and  one  John  Fen^  at  the  time  when  the  said 
trespass  is  above  supposed  to  have  been  done,  at  the  said  parish  of 
St,  Anne^  within  the  liberty  of  Westminster ^  in  the  county  of 
Middlesex  aforesaid,  were  fighting  together,  and  striving  with 
force  and  arms  to  beat,  bruise,  and  wound  each  other,  against  the 
peace  of  our  said  lord  the  now  king ;  whereupon  the  defendant,  being 
then  and  there  present,  for  the  preservation  of  the  peace  of  our  said 
lord  the  now  king,  in  order  to  separate  the  plaintiff  and  the  said  John 
Fen^  and  to  put  a  stop  to  their  fighting  and  to  prevent  their  doing 
injury  to  each  other,  then  and  there  gently  laid  his  hands  upon  the 
plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid;  which  are  the 
same  supposed  trespasses  in  the  plaintiff's  said  declaration  men- 
tioned, and  whereof  the  plaintiff  has  above  complained  against  the 
defendant,  and  this  the  defendant  is  ready  to  verify :  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to' have  or  maintain  his 
^foresaid  action  thereof  against  him. 

ANOTHER  FORM  OF  THE  SAME. 

Form  No.  2509. 
(Conn.  Prac.  Act.  203.) 

(  Caption  as  in  Form  No,  2504,) 

1.  Paragraphs  first  and  second  (/.  e,y  those  as  to  the  beating  and 
injury)  are  denied. 

2.  At  the  time  mentioned  in  the  complaint,  the  plaintiff  had  made 
an  assault  on  one  John  Doe,  and  w^as  then  and  there  beating  him 
(or  the  plaintiff  and  one  John  Doe,  in  breach  of  the  peace,  were 
fighting  together ) . 

3/  Thereupon  the  defendant,  in  order  to  preserve  the  peace  and 
prevent  the  plaintiff  from  further  beating  said  Doe  (or  in  order  to 
preserve  the  peace  and  to  separate  them),  gently  laid  his  hands  upon 
the  plaintiff,  as  he  lawfully  might,  doing  him  no  unnecessary  dam- 
age. 

1.  See  9  Wentw.  PI.  26;  Shain  v.  Markham,  4  J.  J.  Marsh.  (Ky.)  578. 
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4.  Thereupon  the  plaintiff  assaulted  the  defendant,  and  the  de- 
fendant, in  self-defense,  necesisarily  beat  and  bruised  the  plaintiff  a 
little. 

5.  The  acts  of  the  defendant,  above  mentioned,  are  the  same  of 
which  the  plaintiff  complains.  Richard  Roe^ 

By  yeremiah  Mason^  his  Attorney. 

e.  Plea  of  Moderate  CoFreetlon.i 

Form  No.  2510. 

i  Caption. ) 
First  plead  not  guilty  as  to  the  force  and  arms  ^  continuing- as  fol- 
lows:) 

And  for  a  further  plea  in  this  behalf  as  to  the  said  assaulting, 
beating,  and  illtreating  the  said  Richard  Roe^  in  his  said  declara- 
tion mentioned,  the  said  yohn  Doe^  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says  that  the  said  Richard 
ought  not  to  have  or  maintain  bis  aforesaid  action  thereof  against 
him,  because  he  says  that  he  the  said  yohn^  before  and  at  the  time 
when  the  said  trespass  is  in  the  plaintiff's  declaration  above  sup- 
posed to  have  been  done,  to  wit,  at  Burlington  in  the  county  afore- 
said, was  instructor,  teacher,  and  master  of  a  public  school,  to 
wit,  the  school  of  district  No.  9  in  said  Burlington;  and  the  said 
Richard  was  then  and  there  a  scholar  and  pupil  of  the  said  yohn^ 
attending  said  school;  and  did  then  and  there  behave  and  conduct 
himself  in  a  saucy,  contumacious,  and  disorderly  manner ;  and  did 
then  and  there  refuse  to  obey  the  reasonable  and  lawful  commands 
of  said  yohn  relating  to  his  duties  as  such  scholar  and  pupil,  and 
did  then  and  there  refuse  to  obey  the  reasonable  rules  prescribed 
for  the  government  of  said  school ;  whereupon  he  the  said  yohn 
did,  then  and  there,  moderately  correct  him  the  said  Richard  for 
his  said  misbehavior;  which  is  the  same  assaulting,  beating,  and 
illtreating  the  said  Richard  in  his  said  declaration  mentioned.  And 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the  said 
Richard  ought  to  have  or  maintain  his  aforesaid  action  against 
him.* 

S.  Replieatlon  De  Ipjurla  Propria,  etc. 

Form  No.  251 1. 

{^Caption,) 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by 
hfm   secondly   above    pleaded    as  to  the  several  trespasses  in  the 

1.  In  case  of  the  existence  of  other  2.  See  Lander  v.  Seaver,  32  Vt.  114; 
relations  between  the  parties  giving  Sheehan  v.  Sturges,  53  Conn.  481, 
the  defendant  a  legal  right  to  correct  a  Atl.  Rep.  841 ;  Heritage  v.  Dodge, 
the  plaintiff,  this  plea  can  easily  be  so  64  N.  H.  297,  9  Atl.  Rep.  722;  Patter- 
modified  as  to  conform  to  the  facts  of  son  v.  Nutter,  78  Me.  509,  7  Atl  Rep. 
the  case.  273. 
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introductory  part  of  that  plea  mentioned,  and  therein  attempted  to  be 
justified,  saith  that  the  said  plaintiff  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid  action  thereof  against  him 
the  said  defendant,  because  he  says  that  the  said  defendant  at  the 
time,  when,  etc.,  of  his  own  wrong,  and  without  the  acts  by  him 
in  his  said  second  plea  alleged,  committed  the  said  several  tres- 
passes in  the  introductory  part  of  that  plea  mentioned  in  manner 
and  form  as  the  said  plaintiff  hath  above  in  his  said  declaration 
complained  against  him  the  said  defendant ;  and  this  he  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country. 

Under    the    replication   de   injuria  On   the    other    hand,    it    has   been 

propria  absque  tali  causa t  the  plaintiff  held  that  where  excessive  violence  is 

cannot  prove  an  excessive  beating.    If  charged  in  the  declaration,  the  plea 

he  would  rely  on  such  excess,  he  should  should  contain  facts  showing  a  justifi- 

set  it  up  specially  in  his  reply.  Parish  cation  for  such  excess.     Hathaway  v. 

V.  Rigdon,  12  Ohio  191.  Rice,  19  Vt.  102. 
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vol.  I,  p.  406,  and  APPEALS,  vol.  i,  p.  890,  and  also  the  GEN- 
ERAL ANAL  YTICAL  INDEX  to  this  work. 


ASSISTANCE,  WRIT  OR 

L  THB  PETITION  FOR  THE  WRIT,  289. 
IL  THB  NOTICE  OF  APPUCATION  FOR  THE  WRIT,  291. 
IIL  THE  ORDER  FOR  THE  WRIT,  291. 
IV.  THE  WRIT,  292. 

cross-refereinge:. 

For  Forms  connected  with  a  writ  used  for  a  similar  purpose,  see  the  title 
POSSESSION,  WRITOF.y^ 

L  THE  PETITION  FOR  THE  WRIT.* 

Form  No.  2512. 

In  the  Superior  Court  of  the  County  of  Marin,  State  of  California. 
John  Doe,  plaintiff,      )  • 
against 
Richard  RoCy  defendant. 
To  the  Honorable  Superior  Court  of  the  county  of  Marin,  state  of 
California.^ 
The  petition  of  Samuel  Short,  of  San  Rafael,  in  the  county  of 

l.InEnglandandinsotneoftheUnited  manding     him     to     deliver    up    the 

^XAit%\htwriiofpossessionh.9AentiTe\j  possession;  and  finally,  on  affidavit  of 

v^V^xwAedL  the  writ  of  assistance.  service    of  the  injunction  and    of    a 

2.  The  ancient  metnod  of  obtaining  refusal  to  deliver,  Uie  writ  of  assistance 
a  writ  of  assistance  was  somewhat  issued.  Under  modem  practice,  how- 
complicated.  First,  an  order  on  the  ever,  the  writ  issues  on  petition  setting 
defendant  was  procured  requiring  him  forth  the  sale  under  the  decree,  pur- 
to  deliver  possession  to  the  purchaser,  chase  bj  the  petitioner,  execution  of 
This  order  was  then  served  on  the  de-  the  deed,  demand,  refusal,  etc.  2 
fendant  together  with  the  demand  of  Encyc.  of  Pl.  and  Pr.  2. 
possesBion.  A  formal  attachment  was  8.  For  the  title  of  the  cause  in  a  par- 
then  issued  for  the  disobedience  of  the  ticular  jurisdiction,  consult  the  titles 
order,  and  this  was  followed  by  an  Complaints  and  Declarations. 
injoQction   against    the    tenant  com-  4.  For  the  formal  parts  of  a  petition 
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Marin ^  respectfully  showb  that  on  Wx^  first  day  of  September,  i8P5, 
a  writ  of  execution,  directed  to  the  sheriff  of  the  county  of  Marin ^ 
issued  out  of  this  court  by  virtue  of  a  decree  made  on  the  fifteenth 
day  of  August^  i895j  in  the  above  entitled  cause,  commanding  the 
said  sheriff  to  sell  (here  describe  the  premises  as  they  were  described 
in  the  writ).  Your  petitioner  further  shows  that  on  the  first  day 
of  October,  i895j  yohn  Lynch,  being  then  and  there  the  sheriff  of 
said  county  of  Marin,  in  pursuance  of  said  writ  of  execution, 
having  first  duly  advertised  the  sale  according  to  law  to  take  place 
at  (here  set  forth  the  time  and  place  of  the  sale  as  set  out  in  the 
advertisement)^  did  offer  the  premises  for  sale  at  public  auction,  and 
your  petitioner  having  bid  the  sum  oi  five  thousand  dollars  for  said 
premises,  which  sum  was  greater  than  that  offered  by  any  other 
person,  the  said  sheriff  did  then  and  there,  publicly,  and  according  to 
law,  knock  down  and  sell  the  said  premises  to  your  petitioner  for 
the  said  sum  oifive  thousand  dollars,  he  being  the  highest  bidder. 
And  your  petitioner  further  shows  that  in  pursuance  of  said  sale  the 
said  sheriff,  on  iSie first  day  of  October,  i8P5,  executed  and  delivei-ed 
to  your  petitioner  a  deed  of  conveyance  of  *  said  premises,  bearing 
date  the  9a\^  first  day  of  October,  i895,  whereby  the  said  sheriff 
did  bargain,  sell,  assign,  grant,  transfer,  and  convey  unto  your 
petitioner,  his  heirs  and  assigns,  all  and  singular  the  said  premises 
with  their  appurtenances,  to  have  and  to  hold  to  his  and  their  own 
use  forever;  and  that  the  said  conveyance  was  afterwards  duly 
acknowledged  by  the  said  sheriff  before  (here  set  out  the  method  of 
acknoDoledgment  as  prescribed  by  law) ,  and  afterwards  duly  recorded 
with  the  clerk  of  the  County  Court  of  the  county  of  Marin  (or  other 
officer  prescribed  by  law),  as  will  more  fully  appear  by  reference  to 
said  deed. 

And  your  petitioner  further  shows  that  at  the  time  of  the  said 
sale  sai4  Richard  Roe  was  and  still  is  in  possession  of  said  premises, 
and  on  the  fifteenth  day  of  October,  j895,  and  at  divers  times  since, 
your  petitioner  has  exhibited  to  the  said  Richard  Roe  the  said  deed 
of  conveyance,  and  demanded  of  him  the  possession  of  said 
premises;  but  that  the  said  Richard  Roe  has  hitherto  refused  and 
still  does  absolutely  refuse  to  deliver  the  same  to  your  petitioner. 
Wherefore  your  petitioner  prays  that  a  writ  of  assistance  may  issue 
from  this  court  commanding  the  sheriff  to  put  your  petitioner  in 
possession  of  said  premises.  And  your  petitioner  as  in  duty  bound 
will  ever  pray,  etc. 

Samuel  Short, 
By  his  Attorney,  Jeremiah  Mason. 
State  of  California,  I  ^ 
County  of  Marin.      S 

Samuel  Short,  being  first  duly  sworn  according  to  law,  on  oath 
says  that  he  is  the  above  named   petitioner,  that    he  knows  the 

In  a  particular  Jurisdiction,  consult  the    particular    jurisdiction,    consult    the 
title  Petitions.  title  Verifications. 

1.  For  the  forms  of  verification  in  a 

290  Volume  II. 


2618.  ASSISTANCE,  WRIT  OF.  2614. 

contents  of  the  foregoing  petition,  and  that  the  facts  therein  stated 
are  true  of  his  own  knowledge.  Samuel  Short. 

Subscribed  and  sworn  to  before  me,  ) 
this  10th  day  of  December,  i895.    \ 
(sbal)  Abraham  Kent,  Notary  Public.^ 

IL  THB  NOnCB  OF  APPUCATION  FOR  THE  WRIT.' 

Form  No.  2513. 

( Title  of  cause  as  in  Form  No.  2512.  \  , 

To  Mr.  /cichard  Jtae^  San  Rafael,  California. 

Sir :  You  will  please  take  notice  that  on  the  fifteenth  day  of 
December,  18PJ,  upon  a  petition,  a  copy  of  which  is  hereto  annexed, 

1  shall  apply  to  the  Superior  Court  of  the  county  of  Marin,  at  the 
county  court  house  in  San  Rafcul,  for  a  writ  of  assistance  to  put 
me  in  possession  of  the  premises  described  in  the  petition,  a  copy 
of  which  is  hereto  annexed.  Samuel  Short, 

By  his  Attorney,  yeremiah  Mason. 
San  Rafael^  December  i,  i8&5. 

I 

III.  THE  OBDER  FOR  THE  WRIT. 
Form  No.  15x4. 

In  the  Superior  Court  of  the  County  of  Marin,  State  of 
California.  Present  Hon.  yohn  Marshall^  Judge,  December  15, 
iS95. 

yohn  Doe,  plaintiff,        ^  ' 
against 
Richard  Roe^  defendant. 

On  reading  the  petition  and  affidavit  of  Samuel  Short,  setting 
forth  that  he  was  the  purchaser  of  the  premises  described  in  the 
complaint  herein ;  the  due  execution  and  delivery  to  him  of  a  deed 
of  conveyance  of  said  premises  by  the  sheriff  of  the  county  of 
Marin/  the  exhibition  of  said  deed  to  the  defendant  Richard  Roe^ 
and  a  demand  of  the  premises;  and  the  refusal  of  the  said  Richard 
Roe  to  deliver  them;  and  it  appearing  to  the  court  that  due  notice 
of  this  application  has  been  given  to  the  said  Richard  Roe:  Now, 
It  is  ordered  that  a  writ  of  assistance  issue  to  the  sheriff  of  the 
county  of  Marin  to  put  the  said  Samuel  Short  in  possession  of 
the  said  premises,  and  to  maintain  him  in  the  peaceable  possession 
thereof. 

1   Or  the  official  signature  of  anj  forms  of  notices  generallj,  including 

officer  authorized  bj  law  to  administer  the  formal  parts,  etc.,  consult  the  title 

oaths.  NoncBS. 

%.  Bj  the  better  practice  it  is  neces-  8.  For  the  formal  parts  of  an  order 

sary  that  notice  of  the  application  for  in  a    particular  jurisdiction,  consult 

the  wxit  should  be  given  in  all  cases,  the  title  Ordkrs. 

2  Encyc.   of  Pl.   and  Pr.  2.    For 
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IV.  THE  WRIT. 
Form  No.  2515. 

T%e  People  of  the  State  of  California, 

To  the  Sheriff  of  the  County  of  Marin,  Greeting  :l 

Whereas,  by  a  judgment  and  decree  of  our  Superior  Court,  in  an 
action  between  yohn  Doe^  plaintiff,  and  Richard  Roe,  defendant, 
entered  on  the  fifteenth  day  of  August,  i8P5,  it  was  adjudged  that 
the  purchasers  at  the  sheriff's  sale  of  premises  described  in  the  de- 
cree as  follows  (here  describe  the  property  accurately^  should  be 
put  in  possession  of  the  premises  described  above  immediately  upon 
the  production  of  the  sheriff's  deed  ;  and  whereas  at  the  said  sheriff's 
sale  a  deed  of  conveyance  thereof  was  issued  by  him  the  said  sheriff 
to  Samuel  Short,  the  purchaser  of  said  premises,  which  premises  are 
now  in  the  occupation  and  possession  of  Richard  Roe,  And  where- 
as, by  an  order  of  this  court  entered  on  the  fifteenth  day  of  Decem- 
ber, i8P5,  it  was  ordered  that  a  writ  of  assistance  issue  to  you  the 
said  sheriff  to  put  the  said  Samuel  Short  in  possession  of  the  said 
premises,  and  him  to  maintain  in  the  peaceful  possession  thereof  :* 

Therefore,  we  command  you,  that  immediately  upon  the  receipt 
of  this  writ  you  enter  upon  the  premises  above  mentioned,  and  eject 
therefrom  every  person  holding  the  same,  or  any  part  thereof,  ad- 
versely to  the  said  Samuel  Short;  and  that  you  forthwith  put  the 
said  Samuel  Short  or  his  assigns  in  full  and  quiet  possession  of  the 
whole  of  the  said  premises,  and  cause  him  or  them  to  be  maintained 
in  the  peaceable  possession  thereof. 

Witness,  yohn  Marshall,  Esq.,  at  the  courthouse  in  the  county  of 
Marin^  the  sixteenth  day  of  December,  i895. 

(sbal)  yohn  Hancock,  Clerk. 

Form  No.  2516. 
(Precedent  in  Tevis  v.  Hicks,  38  Cal.  236.) 

[(  Commencing  as  in  Form  No.  2515,  and  continuing  down  to  ^) 
Therefore  we  command  you  to]*  go  to  and  enter  upon  the  said  tract 
of  land  hereinafter  described,  and  that  you  eject  and  remove  there- 
from the  said  William  Hicks,  and  that  you  place  the  said  yohn  F, 
McCauley  or  his  assigns,  without  delay,  in  the  full,  peaceable  and 
quiet  possession  of  the  following  described  property  and  premises, 
that  is  to  say:  All  the  right,  title  and  interest,  and  possession  and 
claim  of  possession,  that  William  Hicks  had  on  the  SOth  day  of 
November,  1S6I,  the  29th  day  of  November,  iS62,  and  on  the  19th 
day  of  November,  iS64,  or  has  since  acquired,  or  now  has  in  and  to 
that  certain  tract  of  land  situated  partly  in  the  County  of  Sacra- 
mento and  partly  in  the  County  of  San  yoaquin,  of  the  State  of 
California,  and  known  as  the  Rancho  San  yos4  de  los  Moquelum- 
ncs,  containing  eight  square  leagues  oi  land,  and  which  is  accurately 

1.  For  the  formal  parts  of  a  writ  in  2.  The  words  enclosed  in,  and  to  be 
a  particular  jurisdiction,  consult  the  supplied  within,  the  [  ]  will  not  be 
title  Writs.  found  in  the  reported  case. 
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described  in  the  patent  dated  the  SOth  day  of  May,  i8^5,  from  the 
United  States  to  Angel  Maria  Chabolla  and  others,  the  heirs  of 
Anastasio  Chabolla,  which  patent,  with  the  map  accompanying 
the  same,  fixes  and  determines  the  boundaries  of  said  rancho,  and 
which  was,  on  the  11th  day  of  October,  i865j  recorded  in  the  office 
of  the  County  Clerk  and  ex  officio  County  Recorder  of  Sacramento 
County,  in  Book  No.  1  of  Patents,  on  pages  129  to  147  thereof, 
mrhich  record  of  said  patent,  for  the  purposes  of  description,  is 
hereby  made  part  of  this  order,  and  him,  the  said  ^ohn  F.  McCauley, 
in  such  possession  thereof  from  time  to  time  maintain,  keep  and 
defend,  or  cause  to  be  kept,  maintained  and  defended,  according 
to  the  tenor  and  true  intent  of  said  decree  and  order  of  said  Court. 
[(  Concluding  as  in  Form  No,  2515.  y\^ 

1.  The  words  to  be  supplied  within  the  [    ]  will  not  be  found  in  the  re- 
ported case. 
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ASSUMPSIT. 

L  THE  DECLARATION,  295. 

1.  In  General,  295. 

a.  In  England,  295. 
(i)  At  Common  Law,  295. 
(2)   Under  Hilary  Rules,  296. 

b.  In  the  United  States,  296. 

2.  The  Common  Counts,  297. 

a.  The  Indebitatus  Assumpsit  Count,  297. 

b.  The  Quantum  Meruit  Count,  298. 

c.  The  Quantum  Valebant  Count,  299. 

d.  The  Insimul  Computassent  Count,  299. 

IL  THE  PLEA  OF  NONASSUMPSIT,  300. 

1.  In  England,  300. 

a.  At  Common  Law,  300. 
(i)  In  General,  300. 
(2)  By  Several  Defendants^  300. 

b.  Under  Hilary  Rules,  300. 

2.  In  the  United  States,  301. 

CROSS-RfiFERENCEB. 

other  Ft^rms  of  Declarations,  Pleas,  etc.,  in  Assumpsit,  see  ACCOUNTS 
AND  ACCOUNTING,  vol.  i,  p.  272  ;  ANNUITIES,  vol.  i,  p.  789  ; 
ARBITRATION  AND  AWARD,  ante,  p.  33;  ATTORNEYS; 
AUCTIONS  AND  AUCTIONEERS;  BILLS  AND  NOTES; 
BREACH  OF  PROMISE  OF  MARRIAGE;  BUILDERS  AND 
ARCHITECTS;  CATTLE  AND  DOMESTIC  ANIMALS ;  CON- 
TRACTS; DRUGGISTS;  EASEMENTS;  GOODS  SOLD  AND 
DELIVERED ;  GOODWILL;  INNS  AND  INN- KEEPERS ; 
LANDLORD  AND  TENANT;  MONEY  HAD  AND  RE- 
CEIVED; MONEY  LENT;  MONEY  PAID;  PHYSICIANS 
AND  SURGEONS;  PRINCIPAL  AND  AGENT;  REWARDS; 
SALES;  SERVICES;  STOCK  AND  STOCKHOLDERS ;  SUB- 
SCRIPTIONS; SURETYSHIP;  USE  AND  OCCUPATION; 
VENDOR  AND  PURCHASER;  WAREHOUSEMEN;  WORK 
AND  LABOR. 

J^br  Forms  of  Special  Pleas  available  in  the  Action  of  Assumpsit,  see 
ABATEMENT,  PLEAS  IN,  vol.  i,  p.  21  :  ACCORD  AND  SAT- 
ISFACTION, vol.  I.  p.  181;  ALIEN  ENEMY,  vol.  i.  p.  693 
ARBITRATION  AND  AWARD,  ante,  p.  33  ;  COVERTURE 
DURESS;  INFANCY;  INSANITY;  PART  PAYMENT 
PART  PERFORMANCE;  PAYMENT;  PERFORMANCE 
RELEASE  AND  DISCHARGE. 

Ste  oho  the  GENERAL  ANAL  YTICAL  INDEX  to  this  work. 
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L  THE  DJECLARATIOM* 

1.  In  OeneraL 
a.  In  EnfflaiuL 

■ 

(1)  At  Common  Law.^ 

Form  No.  2517. 

(loWentw.  PI.  370;  Pleader's  Asst.  i;  a  Chit.  PI.  la,  83;  i  Saund.  PI.  419.) 

Markham  and  Le  Blanc. 

Wednesday  next  after  j^teen  days  of  the  Holy 
Trinity^  in  Trinity  Term,  51st  Geo.  3, 
Middlesex^  to  wit.  yohn  boe  complains  of  Richard  Roe  being 
in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on 
promises.^  For  that  whereas  (here  set  forth  the  cause  of  action  in 
the  words  and  figures  to  be  found  in  the  appropriate  form  under 
the  particular  title).*  Nevertheless  the  said  Richard  Roe^  not  re- 
garding his  said  promise  and  undertaking  (or  his  said  several  prom- 
ises  and  undertakings)  y  but  contriving  and  fraudulently  intending 
craftily  and  subtilely  to  deceive  and  defraud  '  the  said  yohn  Doe  in 
this  behalf,  hath  not  as  yet  paid  the  said  sum  of  £50  (or  the  said  sev- 
tral  sums  of  money  ^  or  any  or  either  of  them),  ojr  any  part  thereof,  to 
the  said  yohn  Doe^  although  often  requested  so  to  do  ^  (or,  although 
he  the  said  Richard  Roe  afterwards ,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said^ was  requested  by  the  said  yohn  Doe  so  to  do). ^  But  the  said 
Richard  Roe  to  pay  him  the  same  hath  hitherto  wholly  neglected 
&nd  refused,  and  still  doth  neglect  and '  refuse.  To  the  damage  of 
the  said  yohn  Doe  of  £50,  and  therefore  he  brings  his  suit,  etc. 

(  yohn  Den 
Pledges  to  prosecute  <  and 

(  Richard  Fenn. 

\  The  form  of  common-law  decla-  4.  If  the  declaration  be  at  the  suit 

ntion  given  in  the  text  was  that  used  of  several,  it  does  not  seem  necessarv' 

in  a  declaration  bj  bill  in  the  King's  to  aver  that  the  defendant  did  not  pay 

Bench.    For  formal  parts  of  declara-  either  of  the  plaintiffs,     i  Saund.  235, 

tions  in  other    courts,   and    by    and  note  6;  Aleberry  v,  Walby,   i    Stra. 

against  particular  persons,  consult  the  331. 

title  Drclarations.  5.  This  phrase  is  termed  the  licet 

^  Although  the  words  **of  a  plea  of  stxpius    requisitus.     Com.   Dig.,   tit. 

^spass  on   the    case  on   (or,   ufon)  Pleader,  c.  70. 

promises"  are  commonly  used,  their  6.  Sometimes  this  special  request  is 

addition  is  really  unnecessar}^  Rogers  necessary,  as,  for  example,  if  the  action 

y^  Rush,  Pleader's  Asst.  391 ;  Lord  v.  be  for  a  collateral  sum  to  be  paid  on 

Houstoun,  II  East  62.  request.     Here  the  request  is  parcel 

'•  This  allegation  of  an  intent  to  de-  of  the  agreement  and  traversable,  and 

Jraud  the  plaintiff  is  commonly  intro-  should  be  specially  alleged  together 

*jced  in  Uie  statement  of  the  breach,  with  the  time  and  place   of  the    re- 

"^t  is  unnecessary,  as  the  gist  of  the  quest.     When   the   special   request  is 

*^tion  is  the  injury  sustained  by  the  necessary,  the  want  of  it  is  not  aided  by 

plaintiff  without  relation  to  the  defend-  verdict.    Com,  Dig.,  tit.  Pleader,  c.  69; 

Jfnt's  fraud,     i  Chit.  PI.  331.    See  also  1  Saund.  33,  note  2.     See  also  i  Chit. 

Tewkesbury  v,  Diston,  6  East  438,  443.  PI.  322 
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(2)  Under  Hilary  Rules. 
Form  No.  2518. 

(Petersd.  Prec.  in  PI.  2,  4;  Chit.  Arch.  29.) 
In  the  Kin^s  Bench  (or  Common  Pleas ^  or  Exchequer  of  Pleas), 

Tenth  day  of  March  ^  i85-#. 
Middlesex,  yohn  Doe^  by  yeremiah  Mason  his  attorney  (or  in 
his  own  person)^  complains  of  Richard  Roe  who  has  been  summoned 
to  answer  the  plaintiff  in  an  action  upon  promises.^  For  that 
whereas  the  defendant  on  the  Isi  day  o^  May  in  the  year  i%3S^ 
was  indebted  to  the  plaintiff  in  £60^  for  (here  set  forth  the  cause 
of  action  in  the  words  and  figures  to  he  found  in  the  appropriate 
form  under  the  particular  title).  And  the  defendant  afterwards, 
on  the  day  and  year  aforesaid,  in  consideration  of  the  promises 
respectively  (or  of  the  premises^  if  only  one  count),  then  promised 
to  pay  the  said  sum  (or  several^  monies  respectively)^  to  the  plain- 
tiff on  request :  Yet  the  defendant  has  disregarded  his  promises  ® 
and  has  not  paid  any  of  the  said  monies  or  any  part  thereof :  To 
the  plaintiff's  damage  of  £60 :  ^  And  thereupon  he  brings  suit,  etc. 

b.  In  the  United  States. 

Form  No.  2519. 

State  of  Illinois^  )  In  the   County  Court  of  Greene  county,  to 

Greene  zo\xaX.y .     \     '        the  October  Term,  A.D.  iS96.^ 

yohn  Doey  plaintiff  in  this  suit,  by  yeremiah  Mason^  his  attorney, 

1.  This  statement  of  the  form  of  ac-  4.  When  the  declaration  contains 
tion  is  almost  invariably  introduced  in  prior  special  counts  with  an  allegation 
the  commencement  of  the  declaration,  of  a  promise,  the  words  **  last  men- 
but  appears  to  be  quite  unnecessary,  tioned  "  should  be  inserted  before  the 
and    may    often     create    difficulties,  word  **  several." 

There  is  nothing  in  the  Hilary  Rules  6.  The  use  of  the  words  inclosed  in 

requiring  such  description,  and  prior  (     )  depends  upon  whether  there  be 

to  their  promulgation  it  was  held  to  more  than   one   count   to  which   the 

be  unnecessary  in  actions  by  bill  in  promise  alleged   is  applicable.      For 

the  King's  Bench  to  describe  the  na-  example,  if  the  declaration  contains 

ture  of  the  plea.     Lord  v.  Houstoun,  but  one  count  they  should  be  omitted. 

II   East  62;   Rogers  v.  Rush,  Plead.  This,  however,  can  rarely  happen,  as 

Asst.  292.    And  the  form  of  the  issue  the  Hilary  Rules,  4  Wm.  IV.,  sanction 

given  in  the  Hilary  Rules,  4  Wm.  IV.,  the  insertion  of  a  count  upon  an  ac- 

shows  that  the  learned  framers  of  the  count    stated   in  all  declarations  for 

rules  did  not  intend  the  form  of  action  the   recovery   of    pecuniary   demands 

to  be  given  in  the  commencement  of  whether  the  form  of  action  be  assump- 

the  declaration.  sit  or  debt  on  simple  contract. 

2.  When  the  action  is  brought  upon  6.  This  should  be  in  the  singular  or 
a  written  contract,  the  day  it  purports  plural  number  according  to  the  fact 
to  have  been,  or  actually  was,  made  of  whether  the  breach  has  reference  to 
should  in  general  be  introduced,  but  one  or  more  promises.  When  a  corn- 
otherwise  any  day  may  be  inserted  plete  breach  has  been  alleged  in  a 
antecedent  to  the  day  of  which  the  prior  special  count,  and  a  count  upon 
declaration  is  entitled  and  prior  to  the  an  account  stated  alone  is  introduced, 
issuing  of  the  writ.  the     singular     number     should      be 

8.  The  pleader  should  here  insert  a  adopted, 

sum  sufficient  to  cover  the  whole  de-  7.  This  should  be  a  sum  equal  to  the 

mand   and   damages  against  the    de-  anticipated  amount  of  damages, 

fendant.  8.  For  the  formal  parts  of  declara- 
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complains  of  Richard  Roe.  defendant,  in  a  plea  of  trespass  on 
the  case  on  promises  (or  a  flea  of  the  case)  (or  a  plea  in  assumpsit) 
ior  a  plea  of  the  case  on  promises)  (or  a  plea  of  trespass  on  the  case 
in  assumpsit).  For  that  whereas  {here  set  forth  the  cause  oj 
action  in  the  words  and  figures  to  be  found  in  the  appropriate  form 
under  the  particular  title)  ^  and  being  so  indebted  to  the  defendant, 
in  consideration  thereof,  then  and  there  promised  the  plaintiff  to 
pay  him  the  said  sum  of  money  on  request.  Yet  the  said  defendant, 
although  often  requested  so  to  do,  hath  not  yet  paid  the  said  sum  of 
•  money  above  demanded,  so  due  to  said  plaintiff  as  aforesaid,  or  any 
part  thereof,  but  so  to  do  hath  wholly  refused,  and  still  doth  refuse, 
to  the  damage  of  the  said  plaintiff  of  three  hundred  dollars,  and 
therefore  he  brings  his  suit,  etc. 

yeremiah  Mason  ^ 

Attorney  for  Plaintiff. 

2.  The  Common  Counts, 
a.  The  Indebitatus  Assumpsit  Count. 

Form  No*  9520. 
(3  Wentw.  PI.  54;  Pleader's  Asst.  i ;  2  Chit.  PI.  35;  i  Saund.  PI.  139.) 

(  Commencing'  as  in  Form  No.  2517^  and  continuing  down  to  *. ) 
And  whereas  also  ^  the  said  Richard  Roe  afterwards,  to  wit,  on  the 
day  and  year^  last  aforesaid,  at  London^  aforesaid,  in  the  parish 
and  ward  aforesaid,  was  indebted  to  the  said  yohn  Doe  in  the 
further  sum  of  £50,^  of  like*  lawful  money, *  for   (here  state  the 

tionsin  the  various  common-law  states,  in  the  first  common  count  to  lay  the 

consult  the  title  Declarations.  day  after  the  special  cause  of  action 

1.  If  there  be  no  special  count  pre-  was  complete ;  and  in  the  subsequent 
ceding  the  first  indebitatus  count,  the  counts  in  breach  to  refer  to  the  last 
form  immediately  after  the  commence-  mentioned  day.  Frampton  v.  Coulson, 
ment  of  the  declaration  runs  thus:  i  Wils.  33;  i  Saund.  PI.  139. 

**  For  that  whereas  the  said  Richard  8.  This  sum  need  not  be  the  precise 

Roe  heretofore,  to  wit,  on  \h^  fifth  day  one,  but  should  be  sufficiently  large  to 

of  May^  in  the  year  of  our  Lord  one  cover  the  amount  really  demanded.    2 

thousand  seven  hundred  and  seventy-  Saund.  122,  note  2. 

one^  at  the  parish  of  St,  Mary-le-BoTv^  4.  If  the  words  **  lawful  money  of 

in  the  ward  of  Cheap,  in  London  afore-  Great  Britain  "  have  not  been  before 

said,  was  indebted  to  the   said   yohn  mentioned,  here  insert  them,  instead 

Dgem  the  sum  of  £50,  of  lawful  money  of  the  words  **  like  lawful  money.*'     2 

of  Great  Britain  for  {continuing-  as  in  Chit.  PI.  35,  note  c;  i  Saund.  PI.  139. 

the  text)."     2  Chit.  PI.  35,  note  a;  1  B.  If  the  count  be  for  value  of  goods 

Saund.  PI.  139.  or  chattels,  such  value  should  be  stated. 

2.  Time  and  place  should  be  stated ;  Accordingly  where  the  plaintiff  de- 
but it  is  apparently  not  necessary  to  clared  in  indebitatus  assumpsit  for 
state  when  and  where  the  defendant  five  hundred  quarts  of  wheat  for  tolls, 
was  indebted,  i  Saund.  PI.  137 ;  Emery  without  stating  any  value,  the  declara- 
V  Fell,  2  T.  R.  28;  Desborough  v.  tion  was  held  bad  upon  special  de- 
Kelly,  I  L.  Raym.  533.  And  a  vari-  murrer.  Reading  v.  Clarke,  4  B.  & 
ance  as  to  the  time  and  place  when  and  Aid.  268,  6  E.  C.  L.  479.  In  such  a 
where  the  defendant  is  strited  to  have  case  the  declaration  should  read  *'  was 
been  indebted  is  immaterial ;  but  when  indebted  to  the  said  yohn  Doe  in 
there  is  a  special  count  preceding  the  divers,  to  wit,  five  hundred  quarts  oJ 
common  counts,  it  is  usual  and  proper  ivheaty  of  the  value  of  £/0,  of  lawful 
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subject-matter  of  the  debt,  as  that  plaintiff^  had  done  v:ork  for  the 
defendant^  or  Iiad  le^it  him  money ^  or  the  like,  as  the  case  may  be)  ^ 
and  at  his  special  instance  and  request, ^  and  being  so  indebted,  he 
the  said  Richard  Roe  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  yohn  Doe  to  pay  him  the  said  last  mentioned  sum 
of  money,'  when  he  the  said  Richard  Roe  should  be  thereunto 
afterwards  requested. 

b.  The  Quantum  Meruit  Counts 

Form  No.  2521. 

(3  Wentw.  PI.  54;  Pleader's  A9st.4;  2  Chit.  PI.  35;  i  Saund.  PI.  139.) 

(  Commencing'  as  in  Porm  No,  2517,  and  continuing  down  to  *. ) 
And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  said  yohn  Doe  at  the  like  special  instance  and 
request*  of  the  said  Richard  Roe  had  before  that  time  (here  insert 
the  subject-matter  of  the  debt),  he,  the  said  Richard  Roe,  undertook 
and  then  and  there  faithfully  promised  the  said  yohn  Doe  to  pay 
him  so  much  money  f  as  he  therefore  reasonably  deserved  ^  to  have 
of  the  said  Richard  Roe  when  he,  the  said  Richard  Roe^  should  be 


money,"   etc.     See   also  Falmouth  v,  fault.     Hayes  v,  Warren,  2  Stra.  933 ; 

Penrose,  6  B.  &C.  385, 13  E.C.  L.  205,  i   Saund.  364,  note  i;  Lampleigh  v. 

where  the  declaration  was  for  **  divers,  Brathwaite,  i  RoUe  Abr.  11. 
to  wit,  100  fish,  of  the  value  of  £10."        8.  The  declaration  must  contain  a 

1.  The  following  clauses  are  given  statement  that  the  defendant  promised 
as  illustrations  of  the  method  of  stat-  to  pay  a  specific  sum,  or  else  promised 
ing  the  subject  matter  of  the  debt  in  to  pay  so  much  as  the  plaintiff  reason- 
various  cases,  although  they  will  be  ably  deserved,  in  which  latter  case 
treated  more  at  length  under  the  re-  there  must  be  an  averment  of  what 
spective  titles  of  MoNRY  Paid  ;  Money  sum  is  due.  i  Saund.  PI.  137.  See 
Lrnt;  Money  Had  and  Received,  also  Blakey  v.  Dixon,  2  B.  &  P.  321. 

Money  Paid. — **  For  money  by  the        4.  As  the  plaintiff  may  recover  on 

said  plaintiff  before  that  time  laid  out,  the  indebitatus  count,  though  no  con- 

exi>ended  and  paid  for  the  said  defend-  tract  for  a  specific  price  be  proved,  the 

ant."  quantum  meruit  or  quantum  vafebant 

Money  Lent. — **For  money  by  said  count  seems  to  be  unnecessary;  and 

plaintiff  before  that  time  lent  and  ad-  where    the    declaration    is    otherwise 

vanced  to  the  said  defendant.'*  long,  should  be  omitted.  3  Saund.  122, 

Money  Had  and   Received. — "For  note  3;  i  Chit.  PI.  337,  392. 
money   by  the  said  defendant  before        5.  The  plaintiff  cannot  recover  un- 

that  time  had  and  received  to  tlie  use  dcr  a  quantum   meruit  count   if  the 

of  the  said  plaintiff."  goods  were  sold  at  a   specific  price. 

2.  It  is  necessary  in  every  count  ex-  Weaver  v.  Boroughs,  i  Stra.  648. 
cept  those  for  money  had  and  received,  But  the  declaration  must  contain  an 
and  on  an  account  stated,  to  allege  averment  that  the  defendant  promised 
that  the  executed  consideration  arose  to  pay  so  much  as  the  plaintiff  rea- 
at  the  special  instance  and  request  of  sonably  deserved,  i  Saund.  PI.  137. 
the  defendant,  and  an  omission  in  this  See  also  Blake  ".  Dixon,  2  F.  &  P. 
respect  is  fatal  after  judgment  by  de-  321. 
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thereunto  afterwards  requested.  And  the  said  yohn  Doe  avers 
that  he  therefore  reasonably  deserved  to  have  of  the  said  Richard 
Roe  the  further  sum  of  £60^'^  of  like  lawful  money,  to  wit,  in 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  whereof  the 
said  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, there  had  notice. 

e.  The  Quantum  Valebant  Count.  3 
Form  No.  2522. 

(3  Wentw.  PI.  78;  Pleader's  Asst.  3;  2  Chit.  PI.  36;  i  Saund.  PI.  139.) 

(Commencing  as  in  Form  No,  2521^  and  continuing  down  to  \) 
as  the  said  last  mentioned  goods,  wares,  and  merchandise  at  the 
time  of  the  said  sale  and  delivery  thereof  were  reasonably  worth,' 
when  the  said  Richard  Roe  should  be  thereunto  afterwards  re- 
quested ;  find  the  said  yohn  Doe  avers  that  the  said  last  mentioned 
goods,  wares,  and  merchandise  at  the  time  of  the  said  sale  and  de- 
hvery  thereof  were  reasonably  worth  the  further  sum  of  £60^^  of 
like  lawful  money,  to  wit,  in  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  whereof  the  said  Richard  Roe  afterwards,  to  wit, 
CD  the  day  and  year  last  aforesaid,  there  had  notice. 

d.  The  Insimul  Computassent  Count. 

Form  No.  2523. 

(3  Wentw.  PI.  56;  Pleader's  Asst.  3;  2  Chit.  PI.  83.) 

[Commencing  as  in  Form  No.  2517 y  and  continuing  down  to  *.) 
And  whereas  also  the  said  Richard  Roe  afterwards,  to  wit,  on 
[the  day  and  year]^  last  aforesaid,  at  \^London  aforesaid,  in  the 
parish  and  ward]*  aforesaid,  accounted  with  the  said  yohn  Doe  of 
and  concerning  divers  other  sums  of  money  from  the  said  Richard 
Roc  to  the  said  yohn  Doc  before  that  time  due  and  owing,  and  then 
in  arrear  and  unpaid,  and  upon  such  accounting  the  said  Richard 
Roe  was  then  and  there  found  to  be  in  arrear  and  indebted  to  the 
said  John  Doe  in  the  further  sum  of  £50^  of  like  lawful  money,  and 
being  so  found  in  arrear  and  indebted  he  the  said  (concluding  as  in 
PormNo,  2520), 

1*  Where  the  declaration   contains  bargained   and   sold,   and    the    quan- 

an  aTerment  that  the  defendant  prom-  turn   meruit  count   appears  to   be   in 

ised  to  pay  the  plaintiff  so  much  as  the  all   cases    sufficient.     2   Chit.   PI.  36, 

plaintiff   reasonably    deserved,    there  note  e, 

P^ust  also  be  an  averment  of  what  sum  8.  See  sufra^  note  5,  p.  298. 

^^  due,    I   Saund.  PI.  137.     See  also  4.  The  words  inclosed  in  [     ]  will 

Blakejrf.  Dixon,  3  B.  &  P.  321.  not  be  found  in  the  precedents,  but 

2.  This  count   is    not    in    practice  have  been  added  to  render  the  form 

adopted,  except  when  the  demand  is  complete. 
for  goods    sold    and    delivered,    or 
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II.  THE  PLEA  OF  NONASSUMPSIT. 

1.  In  England, 
a.  At  Common  Law. 
(1)  In  General.1 

Form  No.  2524. 

(2  Chit.  PI.  471 ;  I  Saund.  PI.  140.) 
In  the  King^s  Bench  (or  Common  Pleas ^  or  Exchequer) . 

Trinity  Term,  51  Geo.  III. 
Richard  Roe 
ats. 
yohn  Doe. 

And  the  said  Richard  Roe^  by  yeremiah  Mason  his  attorney 
(or  in  his  own  proper  person)  ^  comes  and  defends  the  wrong  and 
injury,  when,  etc.,^  and  says  that  he  did  not  undertake  or  promise 
in  manner  and  form  as  the  said  yohn  Doe  hath  above  thereof  com- 
plained against  him,  and  of  this  he  puts  himself  upon  Ihe  coun- 
try, etc. 

(2)  By  Sbvbral  Defendants. 

Form  No.  2525. 

(  Court  and  term  as  in  Form  No.  262Jf. ) 

Richard  Roe^  Richard  Fenn^ 

and  yohn  Den 

ats. 

yohn  Doe. 

And  the  said  defendants,  by  yeremiah  Mason^  their  attorney, 
come  and  defend  the  wrong  and  injury,  when,  etc.,^  and  say  that 
they  or  any  or  either  of  them  did  not  undertake  or  promise  in  man- 
ner and  form  as  the  said  yohn  Doe  hath  above  thereof  complained 
against  them,  and  of  this  they  put  themselves  upon  the  country ,  etc. 

b.  Under  Hilary  Rules. 

Form  No.  2526. 

(Petersd.  Prec.  in  PI.  17,  293.) 

In  the  King's  Bench  (or  Common  Pleas ^  or  Exchequer  of  Pleas). 

The  1st  day  of  May^  in  the  year  18^^. 
Richard  Roe  • 
ats. 
yohn  Doe. 
The  said   defendant,^  by  yeremiah  Mason ^  his  attorney  (or  in 

1.  For  the  formal  parts  of  pleas  by  defendants  it  should  be  ^^Richard 
particular  persons,  consult  the  title  Roe  sued  with  Richard  Fenn  and 
Pleas.  others." 

For  forms  of  other  pleas  in  assump-  4.  Where    the    plea    is    by  one   of 

sit,  see  the  various   titles   of  defense  several     defendants      the     defendant 

throughout  this  work.  pleading  should  be  described  through- 

2.  See  ante^  note  2,  p.  109.  out  the  plea  by  name,  as  for  example 
8.  If  the  plea  be  by  one  of  several  "  the  said  defendant,  Richard  Roe.'*'* 
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person)^  says,  that  *  he  (or  they  or  any  or  either  of  thetn)^  did  not 
promise  in  manner  and  form  as  the  plaintiff  has  complained  against 
him  (or  M^w),*  and  of  this  the  defendant  puts  himself  upon  the 
country,  etc. 

2.  In  the  United  States.' 

Form  No.  a 5a 7. 

State  of  Illinois^  )  In  the  County  Court  of  Gr<je«e  county ,  to  the 

Gw«e  county,     \  ^'         October  Term,  A.D.  i8P^. 
Richard  Roe  ) 

ats.  >  Assumpsit. 

John  Doe,     ) 

And  the  said  defendant  (or  the  said  Richard  Roe)  ^or  the  said 
defendant  Richard  Roe) ,  by  Jeremiah  Mason^  his  attorney  (or  in  his 
own  person)^  comes  and  defends  the  wrong  and  injury,  when,  etc.,  * 

1.  This  form  is  given  by  Hilary  tiff  was  and  still  is  indebted  to  the  said 
Rules,  4  Wm.  IV.,  which  directs  that  defendant  in  the  sum  of  sixty  dollars, 
no  formal  defense  shall  be  required,  for  the  price  and  value  of  goods  before 
And  bj  the  same  rule,  in  a  plea  in-  then  sold  and  delivered  by  the  def end- 
tended  to  be  pleaded  in  bar  of  the  ant  to  the  plaintiff  at  his  request ;  and 
whole  action  generally,  it  shall  not  be  in  a  like  sum  for  the  price  and  value 
necessary  to  use  any  allegation  of  of  work  then  done,  and  materials  for 
actionem  nou,  or  to  the  like  effect ;  and  the  same  provided  by  the  defendant 
all  pleas  and  subsequent  pleadings  for  the  plaintiff,  at  his  request ;  which 
pleaded  without  such  formal  parts  as  said  several  sums  of  money,  or  so 
aforesaid,  shall  be  taken,  unless  other-  much  thereof  as  will  be  sufficient  for 
wise  expressed,  as  pleaded  respectively  that  purpose,  the  said  defendant  will 
in  bar  of  the  whole  action,  or  in  the  set  off  and  allow  the  plaintiff  against 
niaintenance  of  the  whole  action,  pro-  any  demand,  or  demands,  of  said  plain- 
^ded  that  nothing  therein  contained  tiff,  to  be  proved  by  him  the  said 
iluUI  extend  to  cases  where  an  estoppel  plaintiff,  on  said  trial,  and  have  the 
fa  pleaded.  balance  certified  in  his  favor. 

>.  The  words  inclosed  in  (     )  would  Dated  the  tenth  day  of  May,  1^96. 

0' course  be  applicable  only  in  those  Yours,  etc., 

^8  where  the  defendant  was  sued  Joseph  Story, 

with  others.  Attorney  for  Defendant." 

y  For  the  formal  parts  of  pleas  in  Michigan. —  In  Michigan  the  gen- 

u>e  various  states,   consult   the   title  eral  istfue  in  all  actions,  as  well  as  in 

if  ^**  assumpsit,  is  as  follows : 

^JJ   statute  in  many   of  the  states,  **  State  of  Michigan,  the  \ 

*P*^*al  defenses  may  be  shown  under  Circuit  Court  for  the  >  ss. 

™^  general  issue,  provided  that  notice  County  of  Montcalm.  ^ 

tnereof    has    been    given.      In    such  Richard  Roe,  defendant, 

?**^  the  notice  may  be  in  the  follow-  ats. 

*^&  form^  which  is  preceded   by  the  Tj^^^  Doe,  plaintiff.       ^ 

p^-  The    defendant,   Richard   Roe,  by 

''^  yeremiah  Mason,  Esq.,  Attorney  Jeremiah  Mason,  his  attorney,  comes 

lor  Plaintiff :  and  demands  a  trial  of  the  matters  set 

please  to  take  notice,  that  the  said  forth  in  the  plaintiff's  declaration. 

defendant  will,   on   the   trial   of  this  Jeremiah  Mason, 

caitee,  insist  upon  and  give  in  evidence  Attorney  for  Defendant' 

under  the  general  issue  above  pleaded.  This  plea  is  followed  by  a  notice  lila 

***  hefore  and  at  the  time  of  the  com-  the  one  given  above  in  this  note. 

TO^ncement  of  this  suit,  the  said  plain-  4.  See  ante,  note  2,  p.  109. 

301  Volume  II. 


2527.  ASSUMPSIT.  2527. 

and  says  that  he  did  not  promise^  in  manner  and  form  as  the 
plaintiff  hath  above  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,  etc. 

yeretniah  Mason  ^ 

Attorney  for  Defendant. 

1.  In  Bradley  v.  Barbour,  6^  111.  431,  said  plaintiff  hath  above  thereof  coin- 
it  was  held  that  the  Circuit  Court  plained  against  him,"  the  special  de- 
erred  in  sustaining  a  special  de-  murrer  having  assigned  as  cause  tlie 
murrer  to  a  plea,  which  was  as  follows :  use  of  the  words  "undertake  and 
''  That  he  did  not  undertake  and  promise "  in  place  of  "  undertake  or 
promise  in  manner  and  form  as  the  promise." 
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ATTACHMENT;    GARNISHMENT;    TRUS 
TEE   PROCESS;    FACTORIZING. 

PART  ONE:  ATTACHMENT. 
PABT  TWO:  GARNISHMENT. 
PART  THREE:  TRUSTEE  PROCESS. 
PART  FOUR:  FACTORIZING. 


Part  One:    Attachment. 

L  AFFIDAVIT,  321. 

1.  Aiabama,  321. 

a.  Where  Claim  is  Liquidated ^  321. 

iS)  In  Courts  of  Record,  321. 
(2)  In  the  Justice's  Court,  322. 

b.  Where  Claim  is  Unliquidated,  323. 
9.  Arizona,  323. 

8.  Arkansas,  324. 

a.  For  General  Attachment,  324. 

(1)  In  the  Circuit  Court,  324. 

(2)  In  the  Justice's  Court,  325. 

b.  For  specific  Attachment,  325. 

4.  California,  326. 

a.  In  the  Superior  Court,  326. 

(i)  Against  Resident,  326. 
(2)  Against  Nonresident,  327. 

b.  In  the  Justice  s  Court,  328. 

5.  Colorado,  328. 

a.  Generally,  328. 

b.  To  Authorise  Sennce  of  Writ  on  Sunday,  etc, ,  330. 
«•  Delaware,  330. 

a.  Against  Nonresident  —  Foreign  Attachment,  330. 

b.  Against  Resident — Domestic  Attachment,  331. 
7.  District  of  Columbia,  33 1 . 

s.  Florida,  332. 

<i.    Where  Debt  is  Due,  332. 

(1)  In  the  Circuit  or  County  Court,  332. 

(2)  In  the  fustice's  Court,  333. 
b.    Where  Debt  is  Not  Due,  333. 

(1)  By  the  Plaintiff,  333. 

(2)  Additional  Affidavit,  334. 

9.  Georgia,  334. 
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10.  Idaho,  337. 

a.  In  the  District  Court,  337. 

b.  In  the  Probate  Court,  338. 

c.  In  the  Justice  5  Court,  339. 

11.  Illinois,  339. 

a.  At  Commencement  of  Action,  339. 

(i)  In  the  Circuit  Court,  339. 
(2)  In  the  Justice's  Court,  341. 

b.  In  Aid  of  an  Action  Pending,  341. 
IS.  Indiana,  342. 

a.  In  the  Circuit  Court,  342. 

b.  In  the  Justice's  Court,  343. 
IS.  lowa^  344. 

a.  When  Debt  is  Due,  344. 

b.  When  Debt  is  Not  Due,  345. 

14.  Kansas,  346. 

a.  In  the  District  Court,  346. 

b.  In  the  Justice's  Court,  349. 

15.  Kentucky,  349. 

a.  In  Courts  of  Record,  349. 

b.  In  the  Justice's  Court,  351. 

16.  Louisiana,  351. 

a.  In  the  District  or  Parish  Court,  351. 

b.  In  the  Justice  s  Court,  353. 

17.  Maryland,  353. 

a.  In  Courts  of  Record,  353. 

(i)  Against  Nonresident  Debtor,  353. 
(fl)  Generally,  353. 
(^)  Nonresident  Heir  or  Devisee,  356. 

(2)  Against  Absconding  Debtor,  357. 

(3)  (9«  Original  Process  for  Fraud,  357. 

(a)  Generally,  357. 

(^)  Against  Married  Woman,  358. 

(4)  i4//>r  7w^  Summonses  Returned  Non  Est,  358. 

(5)  /'^  Z?r^/  iV(?/  Due,  359. 

(6)  By  One  Other  than  the  Creditor,  359. 
^.   /«  the  Justice's  Court,  360. 

IS.  Michigan,  360. 

a.  ^  Courts  of  Record,  360. 

(i)  4/"Afr  Z>^^/  Z^w^-.  360. 

(2)  Before  Debt  Due,  363. 

(3)  In  Action  of  Tort  against  Nonresident,  364. 

b.  In  the  Justice  s  Court,  364. 
19.  Minnesota,  365. 

a.  In  Courts  of  Record,  365. 

^.  In  the  Justice  s  Court,  367. 
so.  Mississippi,  368. 

tf .  /«  G7«r/:y  of  Record,  368. 

^.  /«  the  Justice's  Court,  369. 
SI.  Missouri,  370. 

ii.  /«  M^  Circuit  Court,  370. 

^.  In  the  Justice  s  Court,  372. 
SS.  Montana,  372. 

a.  /«.M<?  District  Court,  372. 

^.  /«  the  Justice's  Court,  374. 
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SS,  Nebraska,  374. 

a.  In  the  District  Court,  374. 

(i)   On  Debt  past  Due,  374. 
(2)  On  Debt  before  Due,  377. 

b.  'In  the  County  Court,  yjy, 

c.  In  the  Justice's  Court,  378. 
S«.  Nevada,  378. 

a.  In  the  District  Court,  378. 

(i)  Agaisist  Resident,  378. 
(2)  Against  Nonresident,  379. 

b.  In  the  Justice's  Court,  380. 
Uk  New  Jersey,  380. 

a.  In  the  Supreme  Court,  Circuit  Court,  or  Court  of  Com 

mon  Pleas,  380. 
(i)  Against  Absconding  Debtor — Domestic  Attach 
ment,  3S0. 

(2)  Against  Nonresident  Debtor — Foreign  Attachment 

383. 

(3)  Against  Nonresident  Partnership,  384. 

(4)  Against  a  Corporation  Not  Incorporated  under  tht, 

Laws  of  New  Jersey,  385. 

b.  In  the  District  Court,  386. 

c.  In  the  Court  for  Trial  of  Small  Causes,  386. 
t6b  New  Mexico,  386. 

a.  For  Issuance  of  Writ  by  Probate  Clerk,  386. 

b.  For  Issuance  of  Writ  by  District  Clerk,  387. 

c.  For  Issuance  of  Writ  by  a  Justice  of  the  Peace,  388. 
»7.  New   York,  389. 

a.  In  Courts  of  Record,  389. 

(i)  Against  Nonresident,  389. 

(2)  Against  a  Foreign  Corporation,  394. 

(3)  Against  a  Defendant  Who  has  Disposed  of  Hi\ 

Property  with  Intent  to  Defraud  His  Creditors, 
396. 

(4)  Against  a  Defendant  Who  has  Departed  from  the 

State  with  Intent  to  Defraud  Creditors,  400. 

{a)  By  Plaint^,  400. 

{b)  By  Third  Person,  400. 

(5)  Against  Absent  Defendant  Who  has  Made  No  Des 

ignation  of  Person  on  Whom  to  Serve  Papers,  402 

(6)  Against  Defendant  Who  has  Made  False  Statemen 

to  Procure  Credit,  403. 

(7)  Against  Public  Officer  as  Absconding  Debtor  Guilt 

of  Fraud,  403. 

(8)  lA^iere  Claim  has  been  Assigned  to  Plaintiff,  406 

b.  In  the  Justice's  Court  or  Inferior  City  Courts,  408. 
B8.  North  Carolina,  409. 

a.  In  the  Superior  Court,  409. 

b.  In  the  Justice's  Court,  411. 
99   North  Dakota,  411, 

a.  In  the  District  Court,  411. 

b.  In  the  County  Court,  413. 

c.  In  the  Justice's  Court,  413. 
SO.  Ohio,  413. 

a.  In  the  Court  of  Common  Pleas,  413. 
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(i)  After  Debt  Due,  413. 

(2)  Before  Debt  Due,  415. 

(3)  Against  Father  of  Bastard,  415. 
b.  In  thefustice's  Court,  416. 

SI.  Oklahoma,  417. 

a.  In  the  District  Court,  417. 

b.  In  the  fustices  Court,  417. 
z%r  Oregon,  417. 

a.  In  the  Circuit  Court,  417. 

(i)   Where  Indebtedness  is  Not  Secured,  417. 

(2)  IVhere  Indebtedness  was  Secured,  but  Security  Mas 

been  Rendered  Nugatory,  i^\%, 

(3)  Agairut  Nonresident,  418. 

b.  In  the  County  Court,  419. 

c.  In  the  fustice's  Court,  419.. 
SS.  Pennsylvania,  419. 

a.  Domestic  Attachment,  419. 

(1)  Against  Inhabitant,  419. 

(2)  Against  One  Not  an  Inhabitant,  420. 

b.  Foreign  Attachment,  420. 

(1)  Against  Nonresident,  420. 

(2)  Against  Resident  Who  has  Removed  from  the  Com- 

monwealth  after  having  Become  liable  in  an  Ac- 
tion Ex  Delicto,  421. 

c.  Against  Fraudulent  Debtor,  ^2\. 

d.  Against  Defendant  in  Action  for  Personal  Tort,  i^^l. 

e.  In  the  fustice*s  Court,  422. 

/  By  One  on  Behalf  of  the  PlaintiffT,  423- 

54.  Rhode  Island,  423. 

55.  South  Carolina,  424. 
S«.  South  Dakota,  425. 
8Y.  Tennessee,  427. 

a.  For  Original  Attachment,  427. 

(i)  l^on  Contract,  427. 
(2)  In  Tort,  429. 

b.  For  Ancillary  Attachment,  430. 

(i)  In  the  Circuit  Court,  430. 
(2)  In  the  fusUce's  Court,  430. 

c.  Judicial  Attachment  Return  '*  not  found;'  431* 
Y«.  Texas,  431. 

a.  In  the  District  Court,  431. 

b.  In  the  County  Court,  436. 

c.  In  the  Justice's  Court,  436. 
S».  Utah,  436. 

tf .  In  the  District  Couri,  436. 
b.  In  the  Justice's  Court,  438. 

40.  Virginia,  438. 

a.  /«  Suit  for  Specific  Personal  Property,  438. 

b.  In  Suit  to  Recorter  Debt  or  Damages  for  Breach  of 

Contract  or  Tort,  439. 
r.  Against  Debtor  Removing,  eU„  His  Eff^ects  OutafSiaU, 
440. 

41.  Washington,  440. 

a.  In  the  Superior  Court,  440. 

b.  In  the  Justice"  s  Court,  441. 
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49.   West  Virginia^  442. 

a.  In  the  Circuit  Court,  443. 

b.  In  the  Justice's  Courts  444. 
48.  Wisconsin,  444. 

a.  In  the  Circuit  Court,  444. 

b.  In  the  Justice's  Courts  448. 

44.  Wyoming,  449. 

a.  In  the  District  Court,  449. 

(i)  On  Debt  Past  Due,  449. 

(2)  On  Debt  Not  Due,  450. 

(3)  Against  Father  of  Bastardy  45a 

b.  In  the  Justice's  Court,  451. 

45.  United  States  Courts,  452. 

IL  BOND  OR  UNDERTAKING,  453. 

l«  Alabama,  453. 

a.  At  Law,  453. 

b.  In  Chancery,  454. 
t.  Arisona,  455. 

8.  Arkansas,  455. 

a.   Generally,  455. 

^.   71?  One  Claiming  to  be  Joint  Owner,  456. 

4.  California,  457. 

5.  Colorado,  458. 

8.  District  of  Columbia,  459. 

7,  Florida,  460. 

8.  Georgia,  461. 

ii.  /;f  General,  461. 

^.  Affidavit  for  Additional  Security  or  New  Bond^  463. 
8,  Idaho,  464. 
18.  Illinois,  465. 
ii«  Indiana,  467. 
18.  /<7«/a,  467. 
18.  Kansas,  469. 

14.  Kentucky,  470. 

15.  Louisiana,  471. 
18.  Maryland,  473. 

17.  Michigan,  474. 

18.  Minnesota,  475. 
18.  Mississippi,  ^jy, 

80.  Missouri,  478. 

a.  /«  M^  Circuit  Court,  478. 
^.  /«  the  Justice  s  Court,  480. 

81.  Montana,  480. 
88.  Nebraska,  481. 
1^8.  Ne^fada,  482. 

«4.  i\^i*w  Mexico,  483. 

rt.   /«  «  Gwr/  ^/  Record,  483. 

^.   /«  the  Justice' s  Court,  484. 
«5.  iVi?a/  K?rife,  485. 
88.  AYJrM  Carolina,  487. 

87.  iV^rJ'^  Dakota,  488. 

88.  O^tV?.  489. 

88.  Oklahoma,  490. 
80.  Oregon,  490. 
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31.  Pennsylvania  ^  491. 

a.  In  a  Court  of  Record^  491. 

b.  In  the  Justice  s  Court,  492. 
89.  South  Carolina,  493. 

88.  South  Dakota,  495. 

84.  Tennessee,  496. 

85.  Texas,  496. 
36.  Utah,  499. 

87.  Vermont,  500. 

88.  Virginia,  500. 
80.   WaskingUm,  502. 

40.  W>J/  Virginia,  504. 

a.  /«  «  G?»r/  ^  Record^  504. 
^.  /«  the  Justice' s  Court,  505. 

41.  Wisconsin,  506. 
49.   Wyoming,  506. 

43.  United  States  Courts,  507. 

nL  WRITS,  WARRANTS,  AND  ORDERS,  508. 

1.  Alabama,  508. 

fl.  /«  M^  Circuit  Court,  508. 

^.  JniheJusOee's  Court,  509. 
9.  Arizona,  509. 
S.  Arkansas,  510. 

a.  /«  M^  Circuit  Court,  510. 

(i)   Order  with  Garnishment  Clause,  510. 
(2)   Order  for  Specific  Attachment,  ^10, 

b.  In  the  Justice's  Court,  511. 

"(i)  Order  with  Garnishment  and  Summons,  511. 
(2)  Order  for  Specific  Attachment  with   Summons ^ 
511. 

4.  California,  512. 

5.  Colorado,  $13. 

fl.  In  the  District  Court,  513. 
^.  /«  the  Justice  s  Court,  514. 

6.  Connecticut,  515. 

t.  District  of  Columbia,  515. 
8.  Florida^  518. 
o.  Georgia,  518. 

10.  Idaho t  519. 

11.  Illinois,  520. 

a.  ^  M^  Circuit  Court,  520. 

^.  /«  the  Justice's  Court,  521. 
19.  Indiana,  521. 

«.  /«  M^  CirctUt  Court,  521. 

^.  /«  M^  Justice's  Court,  522. 
18.  V^A,  522. 

a.  /«  /A<?  District  Court,  522. 

^.   /«  the  Justice's  Court,  523. 

14.  Kansas,  524. 

a.  /«  M^  District  Court,  524. 
^.   ^  the  Justice's  Court,  524. 

15.  Kentucky,  525. 

16.  Louisiana,  525. 
lY.  Maine,  526. 
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IS.  Maryland,  526. 

a.  In  Courts  of  Record,  526. 

(i)  On  Original  Process t  526. 

(2)  To  Another  County  after  Nulla  Bona,  527 

(3)  After  Two  Non  Ests,  528. 

b.  In  the  Justice*  5  Court,  529. 
!••  Massachusetts,  531. 

a.  Attachment  and  Capias,  531. 

b.  Attachment  and  Summons,  532. 

c.  Attachment  with  Trustee  Process,  532. 
Ml.  Michigan,  533. 

a.  In  the  Circuit  Court,  533. 

b.  In  the  Justice' s  Court,  535. 
%\m  Minnesota,  535. 

a.  In  the  District  Court,  535. 

(i)  Order  for  the  Writ,  535. 
(2)   The  Writ,  536. 

b.  In  the  Justice's  Court,  536. 
St.  Mississippi,  537. 

n.  Attachment,  $37. 

^.  Attachment  and  Garnishment,  538. 
M.  Missouri,  539. 

<i.  /«  M^  Circuit  Court,  539. 

^.  ySv  the  Justice's  Court,  540. 
Mk  Montana,  541. 

a.  /«  M^  District  Court,  541.      ' 

^.  /m  the  Justice's  Court,  542. 
M.  Nebraska,  542. 

a.  /7;r  C7ai>/i  Aj/  2>f^,  542. 

(i)  ^  the  District  Court,  542. 
(2)  In  the  Justice's  Court,  543. 

^.  For  Claim  Not  Due,  544. 
96b  Nevada,  544. 
2Y«  A^nc/  Hampshire,  545. 

a.  Attachment,  545. 

^.   Capuis  and  Attachment,  545. 

^.  Attachment  with  Trustee  Process^  54^ . 

28.  New  Jersey,  546. 

a.  /i»  M^  Supreme  Court,  546. 
^.  y>f  /^  Circuit  Court,  547. 
f.   /«  the  Justice's  Court,  548. 

29.  A^fw  Mexico,  548. 
80.  A^?w  3^r>&,  549. 

21.  North  Carolina,  551. 

<i.   /«  the  Superior  Court,  551. 

^.   /«  the  Justice's  Court,  552. 
32.  A^/A  Dakota,  552. 

83.  (9A/V7,  553. 

a.  In  the  Court  of  Common  Pleas,  553. 

(i)  For  Claim  Past  Due,  553. 

(2)  Order  for  Writ  for  Claim  Not  Due,  555. 

b.  In  the  Justice' s  Court,  555, 

84.  Oklahoma,  556. 

85.  Oregon,  556. 

«.  In  the  Circuit  Court,  556. 
b.  In  the  Justice' s  Court,  557. 
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se.  Pennsylvania^  558. 

a.  PrcBcipefar  the  Writ,  558. 

b.  Domestic  Attachment,  558. 

c.  Foreign  Attachment,  559. 

d.  Attachment — Execution,  560. 
87.  Rhode  Island,  560. 

a»  In  the  Common  Pleas  Division,  560. 
b.  In  the  District  Court,  561. 
S8.  South  Carolina,  561. 

a.  In  the  Court  of  Common  Pleas,  561. 

b.  In  the  Justice  s  Court,  562. 
S».  South  Dakota,  562. 

40.  Tennessee',  563. 

<i.   Original  Attachment,  563. 

^.  Ancillary  Attachment — In  Chancery,  564. 

41.  Texas,  565. 
49.  £^i^,  566. 

45.  Vennont,  566. 

a.    Writ  of  Attachment,  566. 
^.  Attachment  and  Capias,  567. 
44»   Virginia,  567. 

a.   /«  M^  Circuit  Court,  567. 
^.  /«  M<?  Justice*  s  Court,  568. 

(i)  For  Amount  over  Twenty  Dollars,  568. 

(2)  /br  Amount  Less  than  Twenty  Dollars,  569. 
.    45.   Washington,  570. 

a.   7>i  M^  Superior  Court,  570. 
^.  /»  the  Justice*  s  Court,  570. 

46.  West  Virginia,  571. 

a.    £^tfif  Filing  Affidavit,  571. 

^.    £|)(7»  Filing  Affidavit  and  Bond,  572. 

47.  Wisconsin,  572. 

a.  y>f  the  Circuit  Court,  572. 
^.  In  the  Justice* s  Court,  573. 

(i)  General  Attachment,  573. 

(2)  Attachment  to  Enforce  Lien,  573. 

48.  Wyoming,  574. 

!?•  PROCEEDINGS  SUBSEQUENT  TO  ISSUANCE  OF  WRIT,  574. 

1.  Bond  to  Indemnify  Officer  before  Leiy,  574. 

a.  Notice  that  Bond  is  Required,  575. 

b.  The  Bond,  576. 

8.  Bond  to  Prevent  Levy,  582. 
8.  Notice  of  Attachment,  584. 

a.  To  be  Filed  with  Clerk,  584. 

b.  Notice  to  Appear  and  Defend,  587. 

(i)  In  General,  587. 
(2)  In  Alabama,  590. 

{d)   To  Resident  Defendant,  590. 

\b\   To  Nonresident  Defendant,  ^^\. 
e.  Notice  by  Publication,  592. 

(i)  Affidaint  for  Publication  —  In  Vacation,  592, 
(2)  Order  of  Publication,  592. 

(a)  In  Vacation,  592. 

{b)  In  Term  Time,  593. 

If)  In  New  Jersey  —  Appointing  Auditor,  594. 
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(3)  The  Notice,  594. 

(4)  Proof  of  Pubiication,  599. 

(n)  Affidavit  of  Publication  of  Notice,  599. 
(^)  Affidavit  of  McUling  Notice,  600. 
(^)  Proof  of  Setting  Up  Copy  in  Clerk*  s  Office,  60a 
d.  Notice  to  Mortgagee  —  Requiring  an  Account,  601. 

(i)  Demand  for  Account  of  Amount  Due  on  MorU 

gage,  601. 
(3)  Account  of  Amount  Due  on  Mortgage,  601. 
4i  Attachment  of  Property  in  the  Hands  of  Third  Persons,  603. 

a.  Notice  of  the  Levy,  603. 

b.  Disclosure  by  Third  Person,  608. 

(1)  Officer's  Demand  for  a  Certificate,  608. 

{a)  In  General,  608. 
{b)  In  Attachment  of  Stocks,  60^. 
(3)   The  Certificate,  609. 

(a)  Of  Property  in  Hand,  609. 

(b)  Of  No  Property  in  Hand,  610. 

(3)  Return  of  Officer  Showing  Refusal  to  Furnish  Cer- 

tificate, 610. 

(4)  Plaintiff's  Affidavit  Showing  the  Certificate  Untrue 

or  Defective,  611. 

(5)  Order  that  Third  Person  Appear  and  be  Examined 

under  Oath  as  to  Property  of  Defendant  in  His 

Hands,  61 3. 
8.  Affidavit  of  No  Property  upon  Which  to  Levy,  614. 
«•  Additional  Security  on  Part  of  Plaint^,  615. 
Y.  Reducing  Excessrife  Attachment,  616. 

a.  Application,  616. 

b.  Citation,  617. 

S*  Forthcoming  Bond,  617. 
••  Receipting  to  Officer,  635. 

a.  The  Receipt,  635. 

b.  Demand  on  Absent  Receiptor,  638. 

!••  Bond  to  Prevent  Removal  of  Attcuhed  Property,  (>y^,        [639. 
11.  Attachment  on  Vessel  of  Goods  to  be  Transported  Out  of  State, 

a.  Undertaking  to  Detain  Vessel  upon  Which  Goods  of  De- 

fendant have  been  Shipped  for  Transportation  without 
the  State,  639. 

b.  Bond  Given  to  Detain  Vessel  on  Which  Goods  of  Defend- 

ant are  Shipped,  640. 
ts.  Inventory  and  Appraisement,  642. 

a.  Oath  of  Appraisers,  642. 

b.  Inventory  and  Appraisement,  642. 

c.  Order  on  Sheriff'  to  Return  an  Inventory,  647. 
IS.  Sale  of  Personal  Property  before  fudgment,  647. 

a.  In  General,  647. 

b.  Perishable  Property,  648. 

(i)  Application  for  Order  of  Sale,  649. 

(2)  Order  to  Show  Cause,  654. 

(3)  Citation,  654. 

(4)  Order  of  Sale,  655. 

(5)  Plaintiff's  Bond,  660. 

(6)  Sale  without  Order  of  Court,  661. 

{a)   Certificate  of  Freeholders,  661. 

(b    Notice  to  Defendant  by  Sheriff,  662. 
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(c)  Return  of  Sale,  663. 
(7)   Order  on  Sheriff  to  Pay  into  Court  Proceeds,  663. 

c.  Payment  to  Plaintiff  of  Proceeds  of  Sale,  664. 

(i)  Motion  for  Order  of  Payment,  664. 

(2)  Order  of  Payment,  665. 

(3)  Plaintiff's  Refunding  Bond,  665. 

(4)  Indorsements  on  Refunding  Bond,  666. 

(a)  Officer's  Return,  666. 

Ip)  Forfeiture  and  Issuance  of  Execution t  666. 

d.  Paying  Surplus  to  Defendant,  667, 

(i)  Order,  667. 
(2)  Affidavit,  667. 

e.  Proceedings  against  Sheriff  for  Proceeds  of  Sale,  668. 
14.  Appointment  of  Receiver,  669. 

15*  Claims  of  Third  Persons  ;  Intervention  ;  Interpleader,  670. 

a.  Claimants  Notice  to  Attaching  Officer,  670. 

b.  Claimant's  Notice  to  Plaintiff,  672. 

c.  Bond  of  Claimant,  672. 

d.  Affidavit  of  Claimant,  676. 

e.  Petition  of  Claimant,  677. 

/.  Sherd's  Proceedings  to  JVy  Right  of  Property ^  678. 
fi)  Notice  to  Parties  and  Claimant,  678. 

(2)  Jury  Summons,  679. 

(3)  Subpoena  to  Witnesses,  679. 

(4)  The  Inquisition,  680. 

(5)  Warrant  for  Costs  of  InquisOian,  681. 

g.  Plaintiff's  Undertaking  to  Indemnify  Officer,  682. 

h.  Plaint's  Bond  to  Indemnify  Officer,  683. 

J.  Notice  of  Intervenor's  Motion  for  Judgment  on  Sher^ 

iff's  Bond,  688. 
y.    THal  of  Priority  of  Conflicting  Liens,  69A 

(i)  Affidavit  for  Reference  to  Court  Commissioner,  690. 

(2)  Rule  to  Appear  before  Commissioner,  691. 

(3)  Order  Designating  Time  and  Place  of  Trial,  691. 

(4)  Commissioner's  Report,  692. 

(5)  The  Adjudication  of  Priority^  692. 

k.   Claims  to  Attached  Vessels  —  New  York,  693. 

(1)  Domestic  Vessels,  693. 

[a)  Affidavit  of  Agent  of  Claimant  to  Domestic 
Vessel,  694, 

(^)  Order  Appointing  Appraisers  for  Domestic 
Vessel,  694. 

(^)  ApprcUsal  of  Domestic  Vessel,  694. 

(</)  Oath  of  Appraisers,  695. 

(^)  Undertaking  of  Claimant  to  Domestic  Vesselfj^^n 

{f)  Affidavit  to  Obtain  Order  to  Sue  upon  Under- 
taking Given  to  Discharge  Domestic  Vessel, 
696. 

(g)  Order  Directing  Sheriff  to  Commence  Action 
upon  the  Undertaking,  697. 

(h)  Order  to  Release  Domestic  Vessel  from  At- 
tachment, 697. 

(2)  Foreign  Vessels,  699. 

(a)  Undertaking  by  Plaintiff  to  Detain  Foreign 
Vessel  Attached  and  Claimed  by  Third 
Person,  699. 
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(d)  Order  Discharging  Foreign  Vessel  from  At- 
tackment,  700. 

(c)  Affidavit  of  Defendant  to  Obtain  Foreign 

Vessel  after  Attachment  is  Vacated,  yoo. 

(d)  Undertaking  by  Defendant  to  Obtain  Foreign 

Vessel  after  Attachment  is  Vacated,  701. 
16.  Admission  of  Creditors,  701. 

a.  Creditor's  Affidavit,  70 x. 

b.  Rule  Admitting  Creditor,  702. 
11.  Officer's  Return,  702. 

IS.  Plaintiff's  Voluntary  Release,  722. 

a.  Notice  to  Register  of  Deeds,  722. 

b.  Notice  to  Sheriff,  723. 

!••  Dissolving,  Discharging,  and  Setting  Aside,  724. 
a.   Upon  Defendant's  Application,  724. 
(i)  Notice  of  Motion  to  Vacate,  724. 
(a)   upon  Original  Papers,  724. 
(^)  Upon  Original  and  New  Papers,  727. 
\c\  Upon  Giving  Bond  or  Undertaking,  729. 
(2)  Motion  to  Quash,  730. 

i3)  Petition  or  Application  to  Dissolve,  733. 
4)  Proceedings  for  Order  or  Rule  to  Show  Cause  Why 
Attachment  should  Not  be  Dissolved,  735. 
(a)  Affidavit  to  Obtain  the  Order,  735. 
ip)  Petition  for  Rule  to  Show  Cause,  736. 
if)  Order  to  Show  Cauu,  737. 

aa.    Why  Attachment  should  Not  be  Va- 
cated, 737. 
bb.    Why  Levy  should  Not  be  Set  Aside,  739. 
(5^  Plea  in  Abatement  by  Defendant,  739. 
(6;  Defendants  Affidavit  Traversing  Plaintiff's  Affi- 
davit, 744. 

(7)  Bonds  and  Undertakings  to  Discharge,  746. 

(8)  Order  Vacating,  769. 

{a)  In  General,  769. 

{b)  For  Failure  to  Give  Additional  Security,  773. 
(c)  Upon  Defendant's  Giving  a  Bond  or  Under- 
taking,  773. 

(9)  Order  Refusing  to  Quash,  775. 
h.   Upon  Application  of  Lienor,  'J^^\ 

(i)  Af^avit  Showing  Lienor's  Interest  Acquired  in 
Invitum,  776. 

(2)  Affidavit    Showing    Lienor's    Interest    Acquired 

through  Voluntary  Transfer,  777. 

(3)  Undertaking  by  Mortgagee  in  Possession,  jjg, 

c.  i^on  Application  of  Defendants  Partner,  780. 

(i)  Affidavit  of  Nondefendant  Partner  to  Obtain  Dis- 
charge of  Defendant  Partner' s  Interest  in  Firm 
Goods,  780. 

(2)  Undertaking  Given  by  Nondefendant  Partner  to 
Discharge  Attachment  on  Defendant's  Interest  in 
Chattels  of  Firm,  780. 

d.  Certificate  of  Dissolution,  7%\. 
to.  Judgment,  782. 

a.  Generally,  782. 

b.  In  New  Jersey,  784. 
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(1)  First  Default,  784. 

(2)  Second  Default,  785. 

(3)  Third  Default,  785. 

(4)  Rule  for  Judgment,  785. 

(5)  Judgment,  786. 

«l.  Attaching  Creditor  Taking  Money  Out  of  Court,  788. 

a.  Petition,  788. 

^.   0.</tfr.  788. 
%%.  Sale  of  Property  after  Judgment,  789. 

a.  Affidavit  of  No  Personal  Property  in  the  State,  789. 

b.  Bond  of  Plaintiff  in  Case  of  Defendants  Default,  79a 

c.  Order  of  Sale,  793. 

(i)  Generally,  793. 

(2)  Embodied  in  the  Judgment,  797. 

d.  Special  Execution  in  Attachment,  800. 

e.  Notice  of  Sale,  806. 
/.  Report  of  Sale,  807. 

(i)  On  Order  to  Sell,  807. 
(2)  On  Execution,  809. 
g.   Order  Confirming  Sale,  809. 
h,  Sherff's  Deed,  810. 
98.  ^M'/f  in  Aid  of  Attachment,  811. 

a.  Notice  of  Motion  for  Leave  to  Sue,  811. 

b.  Affidavit  of  Attorney  on  Such  Motion,  813. 

c.  Order  Granting  Leave  to  Sue,  813. 

d.  Complaint  in  Suit  in  Aid  of  Attachment,  814. 

V.  Attachment  to  enforce  certain  liens,  8i6. 

1.  Landlord's  Lien,  816. 

a.  Affidavit,  816. 

b.  Bond  or  Undertaking,  821. 

c.  Writ  or  Order,  822. 

d.  Notice  to  Tenant,  827. 

e.  Bond  of  Tenant,  827. 

/.  Affidavit  of  Tenant,  828. 
g.  Petition  to  Remove  Attachment,  828. 
S.  Laborer's  Lien,  829. 

a.  In  General,  829. 

b.  Under  Log  Lien  Law,  830. 

(i)  Statement  of  Lien,  830. 

(2)  Affidavit,  830. 

(3)  »>:»•/.  832. 

(4)  Bond  for  Re/ease,  833. 

(5)  Declaration,  834. 

(6)  F^flTtt:/,  835. 


Part  Two:  GarnishmExVt. 
l  affidavit,  bond,  writ  or  summons,  and  notice,  835. 

1.  Alabama,  835. 

a.  The  Affidavit,  835. 

(i)  On  Summons  and  Compiati^^,  835. 

(2)  On  Judgment  or  Decree,  830. 

(3)  P^f^^  Garnishment  in  Favor  cj  State,  837. 

b.  Plaintiff's  Bond,  837. 
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c.  The  Writ  or  Summons,  838. 

( 1 )  Sheriff' s  Summons  to  Garnishee  in  Attachment,  838. 

(2)  Writ  on  Summons  and  Complaint,  839. 

(a)  In  the  Circuit  Court,  839. 
\b)  In  the  Justice  s  Court,  840. 
.   (3)   Writ  on  Judgment,  840. 

(a)  In  the  Circuit  Court,  840. 
\b)  In  the  Justice's  Court,  841. 

d.  Notice  to  Dejendant,  842. 

(i)  In  the  Circuit  Court,  842. 
(2)  In  the  Justice's  Court,  842. 
t.  Arizona,  842. 

a.  The  Affidavit,  842. 

(i)  In  the  District  Court,  842. 
(2)  In  the  Justices  Court,  843- 

b.  Plaintiff's  Bond,  844. 

c.  The  Writ,  844. 
t.  Arkansas,  845. 

a.  Plaintiff's  Bond,  845. 

b.  The  Writ,  845. 

(i)  Before  Judgment,  845. 

(a)  In  the  Circuit  Court,  845- 

(/r)  In  the  Justice's  Court,  846. 
(2)  After  Judgment,  846. 

(a)  In  the  Circuit  Court,  846. 

\b)  In  the  Justice's  Court,  847. 

4.  Cohrado,  847. 

a.    7>i^  H>7/.  847. 

^.   Officer's  Return,  848. 

5.  Florida,  849. 

a.    r^i^  Affidavit,  849. 

(i)  Before  Judgment,  849. 

(2)  After  Judgment,  849. 
^.    r;i^  H>7/.  850. 

(1)  /«  /A^  ayr«//  G7«r/.  850. 

(3)  /«  M^  G?i/«(j'  Court,  850. 
(3)  /«  the  Justice  s  Court,  851. 

«.  Georgia,  852. 

a.    r>ft^  Affidavit,  852. 

(i)  Zy  M/r  PlainHff,  852. 

(2)  ^j'  -4^^«/  ev  Attorney  of  the  Haintiff,  852, 

(3)  ify  (9«tf  of  a  Firm,  852. 
^.  Plaintiff's  Bond,  853. 

^:.    7)i^  Summons,  853. 

7.  ^/r>w«,  854. 

a.    The  Affidavit,  854. 

(i)  /«  M^'  Circuit  Court,  854. 
(2)  In  the  Justice  s  Court,  855. 
* .    7>ft^  Summons,  855. 

(i)  /«  Courts  of  Record,  855. 
(2)  /«  the  Justice  s  Court,  856. 
r.   Officer's  Return,  857. 
S*  Indiana,  857. 

J.    7)fttf  Affidavit,  857. 

>^.  Plaintiff's  Undertaking,  858. 

c.    7}*^  Summons,  858. 

315  Volume  II. 


ATTACHMENT,  ETC. 

(i)  In  the  Circuit  Court,  858. 
(2)  In  the  Justice's  Court,  858. 
•.  Iowa,  859. 

a.  Notice  to  Garnishee,  859. 

(1)  In  the  District  Court,  859. 

(2)  In  the  Justice's  Court,  860.     t 

b.  Notice  to  Dejendant,  860. 

(i)  In  the  District  Court,  860. 
(2)  In  the  Justice' s  Court,  861. 

c.  Notice  of  Garnishment  on  Execution,  861. 

10.  Kansas,  861. 

a.  The  Affidavit,  %6i, 

(i)  In  GenercU,  861. 

(2)  In  Attachment  and  Garnishment,  862. 

(3)  When  Plaintiff' Is  in  Danger  of  Losing  His  Ckum.  ZSy, 

(4)  When  Execution  Returned  Unsatisfied,  863. 

b.  Plaintiff's  Undertaking,  863. 

c.  The  Summons,  864. 

(i)  In  General,  864. 

(a)  In  the  District  Court,  864. 
\b)  In  the  Justice's  Court,  864. 

(2)  Where  Plaintiff  Is  in  Danger  of  Losing  His  CUumfiS^ 

(3)  In  Aid  of  Execution,  865. 

(4)  When  Execution  Returned  Unsatisfied,  866. 

d.  Officer's  Return,  867. 

11.  Louisiana,  867. 

a.  Petition  for  the  Writ,  867. 

(i)  In  the  District  Court,  867. 

(2)  In  the  Justice's  Court,  867. 
t.   Citation  to  the  Garnishee,  867. 

(1)  In  the  District  Court,  867. 

(2)  In  the  JusHce's  Court,  868. 
19.  Michigan,  868. 

a.    The  Affidavit,  868. 

(1)  /«  the  Circuit  Court,  868. 

(«)  Before  Judgment,  868. 
(^)  After  Judgment,  870. 

(2)  /«  the  Justice's  Court,  871. 
*.    TAf  JT^y.  871. 

(i)  In  the  Circuit  Court,  871. 
{a)  Before  Judgment,  871. 
(^)  After  Judgment,  872. 
(2)  /«  M^  Justice's  Court,  873. 
f.    Officer's  Return,  873. 
It.  Minnesota,  874. 

a.    7}4^  Affidavit,  874. 

(i)  /«  //i^'  District  Court,  874. 
(2)  /;i  the  Justice's  Court,  874. 
^.    y^i^  Summons,  875. 

(i)  /«  M^  District  Court,  875. 
(2)  /«  the  Justice's  Court,  876. 
^.   Officer's  Return  of  Service  of  the  Summons,  876. 
14.  Mississippi,  877. 

fl.  Suggestion  for  Garnishment,  877. 
(i)  /«  the  Justice's  Court,  877. 
(2)  /«  Chancery  Court — 0«  Decree,  877. 
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b.    The  WHt,  878. 

(i)  On  Judgment  or  Decree,  878. 
(2)  In  Attachment  Case,  879. 
UK.  Missouri,  879. 

a.  The  Summons  —  In  the  Circuit  Court,  879. 

b.  The  Summons — In  the  Justice's  Court,  88a 
IC  Nebraska,  880. 

a.  The  Affidavit,  880. 

{})  In  Aid  0/ Execution,  880. 
(2)  In  Attachment  Case,  881. 

b.  Notice  to  Garnishee,  882. 

e.  Summons  in  Aid  0/  Execution,  882. 

(i)  In  the  District  Court,  882. 

(2)  In  the  Justice  s  Court,  883. 
rt.  New  Jersey—  The  Affidavit,  883. 
la.  North  Carolina —  The  Sumnums,  884. 
19.  North  Dakota,  884. 

a.  The  Affidavit,  884. 

(i)  In  the  District  Court,  884. 
(2)  In  the  Justice' s  Court,  885. 

b.  The  Summons,  885. 

(i)  In  the  District  Court,  885. 
(2)  In  the  Justice's  Court,  886. 
«•.  Ohio,  886. 

«.    The  Affidavit,  886. 

(i)  /«  Aid  of  Execution  Generally,  886. 

(2)  ^  Aid  of  Execution  against  a  Railroad  Company, 

887. 
^.   7}^^  Summons,  887 < 
(i)  /«  General,  887. 

(2)  ^  -<4iV/  of  Execution  against  a  Railroad  Company, 
888. 
r.  Notice  to  Garnishee  to  Appear  and  Answer,  888. 
91.  Oklahoma,  889. 

a.    r^i/  Affidavit,  889. 
(i)  /«  General,  889. 

(fl)  /if  /^  District  Court,  889. 
(^)  /«  the  Justice's  Court,  889. 
(2)  In  Aid  of  Execution,  890. 

(a)  /«  M^  District  Court,  890. 
(^)  /«  the  Justice's  Court,  890. 
^.  Plaintiff's  Undertaking,  891. 
^.    7>i/  Summons,  892. 

(i)  /»  Attachment  Case,  892. 
(2)  /«  -<4/V/  ^t/"  Execution,  892, 
«k  ^i^iv/'^  Dakota,  892. 

a.    7}^^  Affidavit,  892. 
^.    7>i^  Summons,  893. 

f.  Officer's  Return  of  Service  of  Summons,  894. 
S^  Tennessee,  894. 

a,    7)4^  Summons  —  /«  Attachment  Case,  894. 
^.   7i4/  Summons  in  Aid  of  Execution,  895. 
Texas,  896. 
«.    7}^^  Affidavit,  896. 
^.  Plaintiff's  Undertaking,  897.- 
tf.    /'i*/  ^rrV,  898. 
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(i)  In  General,  898. 

(2)   Where  the  Garnishee  Uves  in  AmiJurQnmtj^t^i^ 
jUk   Virginia —  The  Summons,  900. 

a.  In  Attachment  Case,  900. 

b.  In  Aid  0/ Execution,  ^00, 

(i)  In  the  Circuit  Court,  900. 

(2)  In  the  Justice's  Court,  900. 
M,   Washington,  901. 

a.    The  Affidavit,  ^\, 

(i)  In  the  Superior  Court,  901. 

(2)  ^  the  Justice  s  Court,  902. 
^.  Plaintiff's  Bond,  902. 
^.   r^  W>tV,  903. 

(i)  In  the  Superior  Court,  903. 

(2)  In  the  Justice's  Court,  904. 
d.   Officer's  Return  of  Service  of  the  Writ,  904. 
«7.   W^J/  Virginia,  905. 

a.  The  Summons — InAidofExeifution,^^. 

b.  The  Summons — In  Attachment  ^Case,  905. 
ftS.   Wisconsin,  905. 

a.    7)i/  Affidavit,  905. 

(i)  /»  M^  Circuit  Court,  905. 

(2)  /«  the  Justice*  s  Court,  906. 
^.    7?fc/  Summons,  907. 

(1)  /if  M^  C/rrittV  Gwr/.  907. 

(2)  In  the  Justice's  Court,  907. 
^.  Notice  to  the  Defendant,  908. 

!••  Wyoming,  908. 

tf .    7%^  Affidavit,  908. 

(i)  In  Aid  of  Execution,  908. 

(2)  /ir  Garnishment  against  a  Railroad  Company,  909. 
^.   7)1^  Summons,  910. 

r.  Notice  of  Garnishment  against  a  Railroad  Company  in 
Aid  of  Execution,  910. 

IL  DISSOLUTION,  INTERROOATOHIES,  ANSWER,  AND  SUBSEQUENT 
PROCEEDINGS,  910. 

1.  Motion  to  Dismiss  Writ  of  Garnishment,  910. 
%.  Bond  or  Undertaking  by  Defendant  to  Discharge  Garnish' 
ment,  912. 

5.  Garnishee's  Forthcoming  Bond,  914. 

4.  Release  of  Garnishee  on  Payment  or  Delivery,  914. 

6.  Notice  to  Garnishee  of  Release,  915. 

e.  Plaintiff's  Allegations  and  Interrogatories,  916.- 

7.  Notice  to  Garnishee  of  Filing  of  Allegations  and  Interroga- 

tories,^ ^\%, 
%.  Notice  to  Garnishee  to  Answer  fecial  Interrogatories,  918. 
••  Commission  to  Take  Answer  of  Garnishee  in  Another  County, 

918. 

10.  Affidavit  When  Garnishee  is  Compelled  to  be  Absent  on  Re* 

turn  Day  of  Writ,  919. 

11.  Notice  to  Plaintiff  of  Disclosure  When  Plaintiff' Does  Not  Qm- 

sent  Thereto,  and  Garnishee  Cannot  be  Present  on  Retnm 
Day,  920. 
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i».   The  Answer^  920. 

a.  By  Garnishee  in  Person,  920. 

b.  By  Garnishee's  Agent  or  Attorney^  930. 

c.  Where  Garnishee  Is  a  Corporation,  931, 

15.  Contest  of  Garnishee's  Answer,  937. 

n.  Affidavit  Controverting  Answer,  937. 

b.  Replication  to  Answer,  937. 

c.  Notice  that  Plaintiff  Elects  to  Take  Issue,  939. 

d.  Notice  to  Garnishee  of  Contest  and  Time  of  Trial,  940. 

e.  Scire  Facias  against  Garnishee  after  Answer,  940. 

f  Notice  of  Application  for  Leave  to  File  Supplementary 
Complaint  When  Garnishee' s  Answer  is  Deemed  In^ 
sufficient,  941. 
14.  Claim  that  Property  Is  Exempt  from  Garnishment,  942. 

a.  By  Affidavit,  942. 

b.  By  Verified  Answer,  943. 

16.  Notice  of  Application  for  Order  for  Examination  of  Gamiskm 

Out  of  Court,  944. 
le.  Personal  Examination  of  Garnishee,  944, 

a.  Demand  for  Examination,  944. 

b.  Notice  or  Summons  to  Garnishee  to  Appear,  944. 

17.  fudgments  or  Orders,  946. 

a.  Nisi  against  Garnishee  Failing  to  Answer,  946. 

(i)  Justice  Court,  946. 
(2)  Circuit  Court,  947. 

b.  Scire  Facias  against  Defaulting  Garnishee,  947. 

(i)  fustice  Court,  947. 
(2)  Circuit  Court,  948. 

c.  Final  fudgment  against  Garnishee  Failing  to  Answer^ 

948. 

d.  Against  Garnishee  Admitting  Effects,  949. 

e.  Apportioning  Funds  in  Hands  of  Garnishee  between  At^ 

taching  and  fudgment  Creditors,  950. 
f   To  Pay  Money  into  Court  or  to  an  Officer,  952. 
g.  Discharging  Garnishee,  953. 
h.    Vacating  fudgment  against  Garnishee,  953. 


Part  Three:    Trustee  Process- 

L  THE  AFFIDAYrT,  954. 
IL  THE  WHIT,  954. 

IIL  THE  ANSWER,  954. 

1.  Of  Individual  Trustee,  954. 

a.  Denying  Effects,  954. 

b,  AdmUHng  Effects,  956. 
••  Of  Corporation  Trustee,  957. 

tf.   Denying  Effects,  957. 
b.  Admitting  Effects,  958. 

17.  ALLBeATION  BT  PLAINTIFF  TO  BE  FILED  AFTER  ANSWER  BI 
TRUSTEE,  958. 
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Y.  PROCBEDINOS  WHERE  GOODS  IN  TRUSTEE'S  HANDS  ARE 
CLAIMED  BT  THIRD  PERSON  UNDER  AN  ASSIGNMENT  FROM 
PRINCIPAL  DEFENDANT,  959. 

1.  Notice  to  Claimant^  959. 

9.  Claimant  *s  Declaration,  960. 

8.  Replication  and  Demurrer  to  Claimant's  Declaration,  961. 

VI.  DEFENDANT'S  BOND  AND  RELEASE  OF  TRUSTEE,  962. 
VII.  NOTICE  TO  PLAINTIFF  OF  FlUNO  OF  BOND,  963. 
VIIL  BOND  BT  TRUSTEE  WHERE  TRUSTEE  IS  MORTGAGOR,  963. 
IX.  SCIRE  FACIAS  AGAINST  TRUSTEE,  963. 


Part  Four:   Factorizing  (Foreign  Attachment). 

I.  THE  AFFIDAVIT  AND  WRIT,  964. 
II.  PROCEEDINGS  TO  BRING  IN  GARNISHEE,  965. 
1.  Motion  to  Cite  in  Garnishee,  965. 
s.  Order  for  Citing  in  Garnishee,  965. 
8.  Citation  to  Bring  in  Garnishee,  965. 

III.  DISCLOSURE  OF  GARNISHEE,  966. 

1.  Affidavit  by  TVeasurer  of  Corporation  —  No  ^ects,  966. 
s.  Affidavit  of  Non-resident  Garnishee  —  Denying  Effects,  966. 

IV.  SaRE  Facias  against  Garnishee,  967. 

V.  DISSOLUTION  OF  FOREIGN  ATTACHMENT,  968. 

CROSS^REFEREarCES. 

Affidavits  of  Merits  to  set  aside  Irregular  Attcuhment,  see  the  title  AFFIDA' 

VITS  OF  MERITS,  vol.  1,  Form  No.  1048. 
Answer  Setting  up  Defense  of  Property  taken  under  Attachment,  see  the  titk 

ANSWERS  IN  CODE  PLEADING,  vol.  i,  Form  No,  1409. 
Appointment  of,  and  Proceedings  before.  Auditors,  Commission^,  and  Ref 

erees  generally,  for  Forms  relating  to,  see  the  title  REFERENCES, 
Arrest  of  Garnishee  in  Attachment  Case,  see  the  Htle  ARREST  IN  CIVIL 

ACTIONS,  anU,  Form  No,  2247. 
Attachment  in  Admiralty,  Bond  to  Marshal  for  Release  of  Vessel,  see  the  title 

ADMIRALTY,  vol.  i,  Form  No.  605. 
Attachment  in  Admiralty,  Libel  in  Personam,  containing  clause  of  Foreign 

Attachment,  see  the  title  ADMIRALTY,  vol.  i.  Form  No,  540. 
Attachment  in  Admiralty,  Process  in  Personam,  containing  clause  of  Foreign 

Attachment,  see  the  title  ADMIRALTY,  vol.  i,  Form  No,  593. 
Attachment  of  Persons,  far  Forms  relating  to,  see  the  titles  ANSWERS  IN 

EQUITY,  vol.  I,  Forms  Nos.  1502,  1508,  and  1513;  CONTEMPT; 

WITNESSES,     Compare    also    the    titles    ARREST    IN    CIVIL 

ACTIONS;  EXECUTIONS;  NE EXEAT;  POOR  DEBTORS; 

WARRANTS  OF  ARREST, 
Attachment  or  Garnishment  in  aid  of  Collection  of  Taxes,  for  Forms  relating 

to,  see  the  title  TAXA  TION, 
Attachment. or  Garnishment  in  cud  of  Enforcement  of  liens,  for  other  Forms 

relating   to,   set  Ihs  particular  ken  titles  such  as  MECHANICS* 

LIENS,  eU 
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Gaims  of  Third  Persons  generally^  for  Forms  relating  to,  see  the  titles  IN 
TERPLEADER ;  INTERVENTION;  REPLEVIN  etc. 

Malicious  Attachment,  for  Forms  relating  to  Actions  for,  see  the  title  MALI- 
CIO  US  PROSECUTION 

Motion  to  Amend  Writ  of  Attachment,  see  the  title  AMENDMENTS,  vol.  i. 
Form  No.  1182. 

Order  allowing  Amendment  of  Return  to  Writ  of  Attachment,  see  the  title 
AMENDMENTS,  vol.  i.  Form  No.  1269. 

Pleas  in  Abatement  for  Defective  Affidavit  for  Attachment,  see  the  title 
ABATEMENT,  PLEAS  IN,  vol.  i.  Forms  Nos.  53,  54. 

Plea  in  Abatement  for  want  of  Service  of  Writ  of  Attachment,  see  the  title 
ABATEMENT,  PLEAS  IN,  vol.  i.  Form  No.  52. 

Pleas  in  Abatement  setting  up  prior  Foreign  Atttuhment,  see  the  title  ABA  TE- 
MENT,  PLEAS  IN,  vol.  i,  Forms  Nos.  127,  128. 

Plea  in  Abatement,  tratfersing ground  of  Attachment  in  Plaintiff  ^ s  Affidavit, 
see  the  title  ABA  TEMENT,  PLEAS  IN,  vol.  i,  Form  No.  132. 

For  Forms  related  to  Proceedings  in  Attachment  subsequent  to  fudgment, 
see  also  the  titles  EXECUTIONS ;  SUPPLEMENTARY  PRO- 
CEEDINGS. 

For  Substantive  Law  and  Evidence  relating  to  Attachment  Proceedings,  see 
3  American  and  English  ENCvcLOPiEDiA  of  Law  (2d  ed.)  181. 

For  Substantive  Law  and  Evidence  relating  to  Garnishment  Proceedings,  Trus- 
tee lYocess,  etc.,  see  American  and  English  Encyclopedia  of  Law 
(2d  cd.),  title  GARNISHMENT. 

lor  Procedure  connected  with  Attachment  Proceedings,  see  3  ENCYCLOPiCDiA 
of  Pleading  and  Practice  i. 

For  Procedure  connected  with  Garnishment  Proceedings,  Thistee  Process,  etc., 
see  Encyclopedia  of  Pleading  and  Practice,  title  GARNISH- 
MENT, 

Part  One:  Attachment. 
i.  affidavit.^ 

1.  Alabama, 
a.  Where  Qalm  is  liquidated. 

(1)  In  Courts  of  Record.' 

Form  No.  2528. 

State  of  Alabama,  >  ^ .       . .  ^ 

«y  jr  r^        4,      \  Ctrcutt  Court. 

Jefferson  County.  \ 

Before  me,  yohn  W,  White,  clerk  of  the  Circuit  Court  in  and  for 

said  county,  personally  appeared  yohn  Doe,^  who,  being  duly  sworn, 

on  oath  saith  that  Richard  Roe  is  (or  will  be)  justly  indebted  to 

him  the  said  yohn  Doe  in  the  sum  of  one  thousand  one  hundred 

1.  For  the  formal  parts  of  affidavits  judg^e  of  probate,  or  any  justice  of  the 

generally,  see  the  title  Affidavits,  peace,  or  a  notary  public  exercising 

vol.  I,  pp.  5AS-636.  the  jurisdiction   of  a  justice   of   the 

S.  In  the  first  and  second  cases  men-  peace,  within  their  respective  counties : 

tioned  In  the  Ala.  Civ.  Code,  section  in  the  third  and  fourth  cases,  only  by  a 

2929,  an  attachment  may  be  issued  by  judge  of  the  circuit  court,  judge  of  pro- 

anv  judge  of  the  circuit  court,  return-  bate,  or  chancellor,  returnable  to  any 

able  to  any  county  in  the  state;  or  by  county.    Civ.  Code  Ala.  (1886),  f  2931. 

the  clerk  of  the  city  or  circuit  court,  3.  Whomayllalce. — The  affidavit  may 
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dollars,!  which  said  amount  is  (or  will  he)^  justly  due  after  allow- 
ing all  just  offsets  and  discounts ;  and  that  the  said  (here  state  one 
or  more  of  the  grounds  of  attachment)  \^  and  that  this  attachment  is 
not  sued  out  for  the  purpose  of  vexing  or  harassing  the  defendant 
or  for  other  improper  motive.*  yohn  Doe, 

Subscribed  and  sworn  to  before  me,  this  18th  day  of  December^ 
i896.  yohn  W,    White, 

Clerk. « 
(2)  In  the  Justice's  Court.* 

Form  No.  2529. 
The  State  of  Alabama, 
Jefferson  County. 

Before  me,  Henry  Grtmsharw,  a  justice  of  the  peace  in  and  for  said 
county,  personally  appeared  John  Doe,  who,  being  duly  sworn,  on 
oath  saith  that  Richard  Roe  is  justly  indebted  to  him  the  said  John 
Doe  in  the  sum  of  one  hundred'^  dollars,  after  allowing  all  just  off- 
sets and  discounts;  and  that  the  said  {here  state  one  or  more  of  the 

be  made  by  the  plaintiff,  his  agent  or  vol.  1,  pp.  560-570.  As  to  what  officers 
attorney.  Civ.  Code  Ala.  (1886),  ^  2932.  have  authority  to  take  and  certify  affi- 
An  affidavit  for  attachment  made  by  davits  for  attachment,  see  3  Encyc.  of 
the  attorney  of  a  nonresident  creditor,  Pl.  and  Pr.  6,  7. 
which  states  that  affiant  is  informed  and  AffldaTtt  for  Writ,  when  laniod  and 
believes  and  therefore  states  that  the  BsMmted  on  Sunday. — Attachments  may 
defendant,  who  is  also  a  nonresident,  issue  and  be  executed  on  Sunday  if  the 
is  justly  indebted,  etc.,  is  not  defective,  plaintiff,  his  agent  or  attorney,  in  ad- 
Mitchell  V.  Pitts,  61  Ala.  219.  dition  to  the  oath  prescribed  for  the 

1.  For  the  jurisdiction  of  the  circuit  issue  of  such  process,  make  the  affida- 
court  depending  upon  the  amount  in  vit  '*  that  the  defendant  is  absconding, 
controversy,  see  Civ.  Code  Ala.  (1886),  or  is  about  to  abscond,  or  is  about  to 
^  756.  remove  his  property  from  the  state." 

2.  The  words  in  (     )  should  be  omit-  Civ.  Code  Ala.  (1886),  ^  29^3. 

ted  if  the  debt  is  actually  due;  but  if  Amtndmento. — In  Alabama,  the plain- 

they  appear  in  the  affidavit,  it  may  be  tiff,  before  or  during  the  trial,  must  be 

amended  by  striking  them  out.    Tom-  permitted  to  amend  any  defect  of  form 

mey  xk  Gamble,  66  Ala.  469.  or   of  substance  in  the   affidavit   for 

8.  BUtwnent  of  Btatotory  Gronnda. —  attachment.     Civ.  Code  Ala.   (1886), 

For  the  statutory  grounds  of  attach-  ^  2998.     See  also  Herring  v,  Kelly,  96 

ment,  see  Civ.  Code  Ala.  (1886),  ^  2930.  Ala.  559;  Ex  f.  Nicrosi,  103  Ala.  104. 

An  affidavit  for  attachment  must  not  The  rule  was  otherwise  as  to  sub- 
contain  two  or  more  grounds  stated  dis-  stantial  defects  before  the  passage  of 
junctively,  and  an  affidavit  so  framed  thatac^.  ShieldT^.  Dothard,59Ala.  595. 
will  be  adjudged  insufficient  upon  a  Where  an  attachment  is  sued  out  by 
plea  in  abatement  thereto.  Johnson  v.  a  partnership  afi;ainst  a  partnership, 
Hale,  3  Stew.  &  P.  (Ala.)  331 ;  Cannon  and  the  names  of  the  individual  part- 
V.  Logan,  5  Port.  (Ala.)  77 ;  Watson  v,  ners  are  nowhere  stated,  the  affidavit, 
Auerbach,  57  Ala.  354.  bond,  and  attachment  may  be  amended. 

The  words  **is  a  nonresident"  are  on  motion,  so  as  to  set  out  their  names, 

equivalent  to  the  words  "  resides  out  of  Sims  v.  Jacobson,  51  Ala.  186. 

this  state."    Graham  v.  Ruff,  8  Ala.  Attadimenta  in  Equity  follow  the  gen- 

171.  eral  provisions  for  attachment  out  of 

4.  That  the  attachment  was  not  sued  courts  of  law.  Ala.  Civ.  Code  (1886), 
out  for  the  purpose  of  vexing  or  har-  ^^  3498,  3506. 

assing  the  defendant,  is  an  essential  6.  See  Civ.  Code  Ala.  (1886),  f  2931. 

averment  in  the  affidavit.     Hall  v.  Bra-  7.  For  the  jurisdiction  of  a  justice  oi 

zelton,  46  Ala.  359,  40  Ala.  406.  the  peace  depending  upon  the  amount 

5.  Jurat. —  For  the  form  of  the  jurat  in  controversy,  see  Ala.  Const.,  art.  6, 
generally,  see  the  title  Affidavits,  ^  26. 
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• 

grounds  of  attachment) ;  ^  and  that  this  attachment  is  not  sued  out 
by  him  for  the  purpose  of  vexing  or  harassing  the  said  defendant. 
Sworn  to  and  subscribed  before  me,  this  )  yohn  Doe. 

18th  day  of  December,  iS96.  ) 

Henry  Grimshaiv,  y,  P,^ 

b.  Where  Claim  is  Unliquidated. 

Where  the  amount  of  damages  the  plaintiff  is  entitled  to  recover 
is  uncertain  he  must  make  an  additional  affidavit.* 


I 

J  Territory  of  Arizona,  . 

*  County  of  Maricopa.  ^ 


2.  Arizona. 

Form  No.  2530. 


yohn  Doe^^  being  duly  sworn,  deposes  and  says  that  Richard  Roe 
is  justly  indebted  to  him  the  said  yohn  Doe  in  the  sum  of  two 
hundred  and  fifty  ^  dollars;  and  that  (here  state  one  or  more  of  the 
statutory  grounds  for  attachment) ;  ^  that  this  attachment  is  not 
sued  out  for  the  purpose  of  injuring  or  harassing  the  said  Richard 
Roe^  and  that  the  said  yohn  Doe  will  probably  lose  said  debt  of  two 
hundred  and  fifty  dollars  unless  an  attachment  is  issued.  ^ 

yohn  Doe, 

Subscribed  and  sworn  to  before  me,  this  23d  day  of  yanuary^ 
i8P7.  Daniel  Clark,  Clerk  of  the 

District  Court  of  Maricopa  County.* 

1.  See  Civ.  Code  Ala.  (1886),  4  2930.  and  its  sufficiency  cannot  be  tested  by 

2.  An  affidavit  for  an  attachment  may  plea  in  abatement.  Hadley  v.  Bryars, 
be  made  before  any  officer  authorized  58  Ala.  139;  Bozeman  v.  Rose,  40  Ala. 
by  law  to  administer  oaths.     It  is  not  312. 

necessary  that  it  should  be  made  be-  4.  The  affidavit  may  be  made  by  the 

fore  the  officer  by  whom  the  writ  was  plaintiff,  his  agent  or  attorney.    Ariz, 

issued,  though  that  is  the  general  prac-  Rev.  Stat.  (18^),  ^  40. 

tice.      Wright  v.  Smith,  66  Ala.  545.  5.  For  the  jurisdiction  of  a  district 

See  also  sufra,  note  5,  p.  32a.  court  depending  upon  the  amount  in 

3.  Wlwn  DamagM  are  Hot  Certain. —  controversy,  see  Ariz.  Rev.  Stat.  (1887), 
In  cases  to  recover  damages  for  breach  ^  602. 

of  contract  when  the  damages  are  not  For  the  jurisdiction  of  a  justice  of 

certain  or  not  liquidated,  and  in  actions  the  peace  depending  upon  the  amount 

which  sound  in  damages  merely,  the  in   controversy,  see  Ariz.   Rev.  Stat, 

plaintiff,  his  agent  or  attorney,  must,  (1887),  ^  614. 

in  addition  to  the  ordinary  affidavit,  6.  For  the  statutory  grounds  of  at- 

make  and  file  an  affidavit  in  writing  of  tachment  in  Arizona,  see  Ariz.  Rev. 

the  special  facts  and  circumstances,  so  Stat.  (1887),  4  40. 

as  to  enable  the  officer  issuing  the  writ  7.  In  addition  to  the  statement  of  one 

to  determine  the  amount  for  which  a  or  more  of  the  grounds  of  attachment 

levy  must  be  made.   Civ.  Code  Ala.,  mentioned  in  the  statutes,  the  affidavit 

§  2934.     ^^^  ^^  formal  parts  of  affida-  shall  state,  first,  that  the  attachment  is 

vits  in  Alabama,  see  the  title  Affida-  not  sued  out  for  the  purpose  of  injur- 

viTs,  vol.  I,  p.  571,  and  Form  No.  2528,  ing  or  harassing  the  defendant;    and 

supra,  second,  that  the  plaintiff  will  probably 

This  affidavit    is    intended   for   the  lose  his  debt  unless  such  attachment  is 

single  purpose  of  enabling  the  officer  issued.    Ariz.  Rev.  Stat.  (1887),  tit.  4, 

granting  Uie   writ  to  determine   the  c.  i,  ^  41. 

amount  for  which  a  levy  must  be  made,  8.  For  the  form  of  the  jurat  gener- 
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8.  Arkansas.^ 

a.  For  General  Attachment. 

(1)  In  the  Circuit  Court. 

Form  No.  2531. 
Pulaski  Circuit  Court.  ^ 

yohn  Doe^  plaintiff,       ) 

against  >  Affidavit. 

Richard  Roe ^  defendant. >  ) 
State  of  Arkansas,  \ 
County  of  Pulaski.  \ 

The  plaintiff,  John  Doe^^  being  duly  sworn,  states  that  his  claim 
in  this  action  against  the  defendant,  Richard  Roe^  is  for  money 
due  upon  a  bill  of  exchange  accepted  by  him  the  said  Richard  Roe 
{or  as  the  case  may  be)  ;  that  said  claim  is  just ;  and  that  he  ought,  as 
he  believes,  to  recover  thereon  the  sum  of  eight  hundred  doWdiXS^  and 
that  said  Richard  Roe  has  departed  from  this  state  with  intent  to 
defraud  his  creditors  (or  state  any  other  ground  for  attachment),^ 

Richard  Roe,^ 
Subscribed  and  sworn  to  before  me,  this  27th  day  of  February^ 
18^7.  David  Duncan^ 

Clerk  of  Circuit  Court.* 

ally,  see  the  title  Affidavits,  to},  i,  see  Sand,  ilc  H.  Ark.  Dig.,  f  335,  and 

pp.  560-570.    As  to  what  officers  Have  for  the  contents  of  the  afBdavit,  see  % 

authority  to  take  and  certify  affidavits  326. 

for  attachment,  see  3  Encyc.  of  Pl.  An  affidavit  that  the  defendant  has 

AND  Pr.  6,  7.  been  removing  part  of  his  goods  and 

1.  in  Oanlaliiiiaiit — Affidavit  flor  At-  effects  out  of  this  state,  and  is  about  to 
tafflmMiint. — ^The  plaintiff  in  all  cases  remove  the  remainder  of  his  goods  and 
of  garnishment  may  also  have  an  at-  effects  out  of  this  state,  is  sufficient, 
tachment  against  the  property  of  the  Mandel  t«.  Peet,  18  Ark.  236. 
garnishee,  who  is  made  a  defendant  Under  the  Arkansas  statute  which 
thereto,  by  stating  in  his  affidavit  some  makes  it  a  ground  for  attachment  that 
one  or  more  of  the  grounds  of  attach-  defendant  has  disposed  of  his  property 
ment  mentioned  in  the  statute,  and  with  intent  to  cheat,  hinder,  and  delay 
the  amount  which  the  garnishee  is  in-  his  creditors,  or  is  about  to  do  so  with 
debted  to  the  principal  debtor,  and  exe-  the  same  intent,  the  word  *'  property  '* 
cuting  a  bond  to  said  garnishee.  Sand,  does  not  mean  all  the  debtor's  property, 
&  H.  Ark.  Dig.  (1894),  h  334-  ^"^  hence  there  is  no  inconsistency  in 

2.  Title  of  OauM. — An  affidavit  for  at-  alleging  in  the  affidavit  for  attachment 
tachment,  containing  all  the  substan-  that  the  defendant  has  disposed  of  his 
tial  requirements  oF  the  statute,  and  property,  and  that  he  is  about  to  dis- 
filed  before  the  issuance  of  the  writ,  is  pose  of  the  same.  Salmon  r.  Mills,  68 
sufficient,  though  not  entitled  or  at-  Fed.  Rep.  180;  Goodbar  v,  Bailey,  57 
tached  to  any  original  papers  in  the  Ark.  611.  Compare  Tignor  t^.  Bradley, 
cause.     Kinney  v,  Heald,  17  Ark.  397.  32  Ark.  781 ;   Hawes  f.  Robinson,  44 

8.  The  affidavit  may  be  made  by  Ark.  308. 
some  one  in  behalf  of  plaintiff.  Sand.  5.  Blgnatnro  and  Jurat. — An  affidavit 
&  H.  Ark.  Dig.  (1895),  k  3^*  "^^  signed  or  without  the  jurat  is  de- 
It  is  not  necessary  that  the  affidavit,  fective,  but  such  defects  are  amendable, 
when  made  by  a  person  other  than  the  Fortenheim  i\  Claflin,  47  Ark.  49. 
plaintiff,  should  state  that  the  affiant  For  the  form  of  the  jurat  generally, 
made  it  for  the  plaintiff.  Mandel  v,  see  the  title  Affidavits,  vol.  i,  pp. 
Peet,  18  Ark.  236.  56o-57o-  As  to  what  officers  have  au- 
4.  For  the  grounds  of  attachment,  thority  to  take  and  certify  affidavits  for 
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(2)  In  the  Justice's  Court. 

Form  No.  2532. 

County  of  Pulaski^     )  Before  Abraham  Kent^  justice  of  the  peace 
Big  Kock  Township.  \      for  said  township. 
John  Doe^  plaintiff,       \ 

against  >  Affidavit. 

Richard  Roe^  defendant,  )  (  Continuing  stating  the  venue,  and  a 
claim  within  the  jurisdiction  1  of  the  justice,  as  in  Porm  No.  26S1, 
supra,  and  concluding  with  affiant's  signature  and  the  proper 
Jurat,)^ 

b.  For  Spedfle  Attachment. 

Form  No.  a-533* 

Pulaski  Circuit  Court. 

Richard  Roe,  plaintiff,  ) 

against  >  Affidavit. 

yohn  Doe,  defendant.   ) 

State  of  Arkansas,  )  '  • 

County  of  Pulaski.  \ 

The  plaintiff,   Richard  Roe,  being  duly  sworn,  states  that  his 

claim  in  this  action  against  the  defendant,  yohn  Doe,  is  for  money 

attachment,  see  3  Enc  yc.  op  Pl.  and  An  affidavit  will  not  be  considered  as 

Pr.  6,  7.  amended  so  as  to  conform  to  proof  of  a 

IBftmnatlMi  and  B^ltof. — The  affidavit  new  ground  of  attachment  not  existing 

should  be  positive ;   it  should  not  be  at  the  time  the  original  was  sued  out 

made  on  belief  only.     Sannoner  v.  }a-  where  there  was  no  offer  to  amend  at 

cobaon,  47  Ark.  31.     But  such  a  defect  the  time  of  the  trial.    Blass  v.  Lee,  55 

is  amendable.     Sannoner  v.  Jacobson,  Ark.  329. 

47  Ark.  31 ;  Landfair  t'.  Lowman,  50  The  affidavit  maj  be  amended  after 

Ark.  446.  judgment  of  quashal  for  insufficiency, by 

CkmlilBJsc  OomidalBt  and  AffldaTlt. —  inserting  an  omitted  fact  existing  when 

Orderly  proceeding  and  good  pleading  it  was  made.  Nolen  xk  Royston,  36  Ark. 

demand  that  the  affidavit  be  distinct  561 ;  Rogers  v.  Cooper,  33  Ark.  406. 

from  the  complaint ;  but  if  the  affidavit  So  an  affidavit  held  insufficient  for 

contains  all  the  essentials  of  the  com-  uncertainty  because  the  disjunctive  is 

plaint  and  the  affidavit,  the  absence  of  a  used  between  the  statements  of  separate 

separate  complaint  will  not  deprive  the  grounds  may  be  amended  on  motion 

conrt  of  jurisdiction,  and  the  plaintiff  made  immediately  after  it  is  held  in- 

may  amend  by  filing  a  separate  com-  sufficient.     Salmon  v.  Mills,  49  Fed. 

plaint.     Sannoner  r.  Jacobson,  47  Ark.  Rep.  333. 

43;  Lehman  v.  Lowman,  50  Ark.  444.  For  AUaohments  of  Boats,  vessels,  and 

See  also  Tignor  v.  Bradley,  32  Ark.  781 ;  water  craft,  see  Sand.  &  H.  Ark.  Dig., 

Kurtz  t'.  Dunn,  36  Ark.  648.  ^^  411-421 ;   the  same  affidavit  is  re- 

Olilaetlon  to  Snfflclency—Where  Kado  quired  as  in  the  attachment  of  other 

-— Amandmants. — Objection  to  the  suffi-  property.     Thompson  v.  Robinson,  34 

ciency  of  the  affidavit  should  be  made  Ark.  44. 

in   the   trial  court  where  it   may  be  Bzoontlon  of  Writ  on  flhinday. — As  to 

amended  if  found  defective.     Fletcher  the  contents  of  an  affidavit  to  authorize 

:•.  Menken,  37  Ark.  206;  Sannoner  v,  the  execution  of  the  writ  on  Sunday, 

Jacobson,  47  Ark.  31 ;  Landfair  v.  Low-  see  Sand.  &  H.  Ark.  Dig.,  ^  5998. 

man,  50  Ark.  446.  1.  For  the  limit  of  jurisdiction  in 

But  an  affidavit  in  a  court  of  a  justice  courts  of  justices  of  the  peace  as  to  the 

of  the  peace  may  be  amended  after  ap-  amount  in  controversy,  see  Sand.  &  H. 

peal  in  the  circuit  court  if  the  amend-  Ark.  Dig.,  ^  4317. 

ment  contains  no  cause  for  attachment  3.  For  a  form  of  affidavit  in  the  court 

not  existing  at  the  commencement  of  of  a  justice  of  the  peace,  see  Sand.  & 

the  suit.  Sherrill  f.  Bench,  37  Ark.  560.  H.  Ark.  Dig.,  ^  1622. 
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due  upon  a  promissory  note,  and  that  it  is  a  just  claim ;  that  he 
ought,  as  he  verily  believes,  to  recover  thereon  the  sum  oifour  hun- 
dred dollars,  for  which  amount  he  has  a  lien  on  the  ten  bales  of  cot- 
ton described  in  his  complaint  by  virtue  of  the  mortgage  therewith 
exhibited ;  and  that  said  hales  of  cotton  are  about  to  be  sold,  con- 
cealed, or  removed  from  this  state  (or,  and  that  he  has  reasonable 
cause  to  believe^  and  does  believe^  that,  unless  prevented  by  the  court, 
the  said  bales  of  cotton  will  be  sold,  concealed,  or  removed  from  this 
state  ) .  1  Richard  Roe. 

Subscribed  and  sworn  to  before  me,  this  tenth  "day  of  January, 
xSP^.  Adam  Bovoen,  Clerk. 

4.  Califopiila. 

a.  In  the  Superior  Court. 

(1)  Against   Resident.* 
Form  No.  2534. 

In  the  Superior  Court 

Of  the  City  and  County  of  San  Francisco,  State  of  California. 

John  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
State  of  California,  \  ^ 

City  and  County  of  San  Francisco,  ) 

John  Doe,^  being  duly  sworn,  says  :  That  he  is  the  plaintiff  in  the 
above-entitled  action ;  that  the  defendant  in  the  said  action  is  in- 
debted to  him  in  the  sum  of  one  thousand  dollars,  lawful  money  of 
the  United  States,  over  and  above  all  legal  set-offs  and  counter- 
claims;* upon  an  express*  (or  implied)  contract,  for  the  direct 
payment  of  money,  to  wit  {the  substance  of  the  contract  may  here 
be  set  forth) ;  and  that  such  contract  was  made  and  is  payable  in  this 
state,  and  that  the  payment  of  the  same  has  not  been  secured  by 
any  mortgage  or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property.*^ 

1.  See  Sand.  &  H.  Ark.  Dig.,  ^  381.  an  early  case  it  was  held  that  an  affida- 
See  also. the  form  in  Sand.  &  H.  Ark.  vit  following  the  exact  language  of  the 
Dig.,  p.  1623.  statute,  that  the  defendant  was  indebted 

jQsticei  of  the  Pmum  have  no  jurisdic-  to  the  plaintiff  '<  upon  a  contract,  ex- 

tion  under  this  section.    The  proceed-  press  or  implied,  for  the  direct  payment 

Ings  must  be  had  in  the  circuit  court,  of  money,''  was  insufficient  because  the 

Lemay  v.  Williams,  33  Ark.  166.  statement  was  in  the  alternative.   Haw- 

2.  For  cases  in  which  an  attachment  ley  v,  Delmas,  4  Cal.  196. 

may  issue,  see  Cal.  Code  Civ.  Proc,  But  it  has  since  been  held  that  the 

^  537.  omission  of  both  words  does  not  inval- 

For    grounds  of  attachment  to  be  idate  the  affidavit,  because,  as  regards 

stated  in  the  affidavit,  see  Cat.  Code  the  right  to  attach,  it  is  of  no  conse- 

Civ.  Proc,  ^  538.  quence  whether  the  contract  i«  express 

3.  The  affidavit  may  be  made  by  or  implied.  Simpson  v.  McCarty,  78 
theplaintifforsomeoneonbehalf  of  the  Cal.  175;  Flagg  v.  Dare,  107  Cal.  486. 
plaintiff.    Cal.  Code  Civ.  Proc,  ^  538.  See  also  State  Bank  v.  Boyd,86  Cal.  388. 

4.  **  Contract  Bzpreu  or  Im^ltod." — In  5.  Btatomoat  m  to  Uoii  or  Plodco.— 
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That  the  said  attachment  is  not  sought,  and  the  said  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud  any  creditor  or  creditors  of 
the  said  defendant.  John  Doe, 

Subscribed  and  sworn  to  before  me,  this 

18th  day  of  December,  i8Pe. 

Walter  P.  Stradley, 

(seal)  Notary  Public* 

(2)  Against  Nonrksident.^ 

Form  No.  2535. 

(  Commencing  as  in  Eorm  No,  26S4,  supra,  and  continuing  down 
to  *)  upon  an  express  (or  implied)  contract  (here  may  be  set  but 
the  general  nature  and  substance  of  the  contract)  ;  that  the  defend- 
ant, Richard  Roe,  does  not  reside  in  the  state  of  California  (con- 
tinuing as  in  Eorm  No.  2534,  supra,  with  affianfs  signature  and 

the  proper  Jurat) , 

Form  No.  3536. 

(Precedent  in  O'Conor  v.  Roark,  108  Cal.  175.) 3 
In  the  Superior  Court  of  the  County  of  San  Diego,  State  of  California. 
Andrew  J,   O^ Conor,  Receiver^ 
of  the  Consolidated  National 
iank  of  San  Diego,  PlaintiflF, 

vs. 

Ellen  Roark,  Defendant. 

State  of  California,      ) 

County  of  San  Diego,  \ 

Andrew  f.  O*  Conor,  being  duly  sworn,  says  that  he  is  the  plain- 

The  statement  that  plaintiff  has  no  lien  required  to  be  stated  in  the  affidavit 

on  personal  property  negatives  all  pos-  are  not  so  stated,  the  attachment  should 

sibility  of  his  having  a  pledge  of  the  be  dissolved  though  the  requisite  facts 

same.     Glidden  v,  Whittier,  46  Fed.  are  alleged  in  the  complaint.     Fisk  v. 

Rep.  437;  O'Conor  v.  Witherby,  ii3  French  (Cal.  1896),  46  Pac.  Rep.  161. 

Cal.  41.  The  affidavit  need  not  state  the  pro- 

If  the  debt,   for  the    collection  of  bative  facts  necessary  to  establish  the 

which  the  attachment  is  sought,  was  ultimate    facts    required    by    statute. 

originally  secured,  the  affidavit  should  Wheeler    ^^    Farmer,    38    Cal.    215  ^ 

state  that  such  security  has,  without  Weaver  v.  Hayward,  41  Cal.  118;  State 

any  act  of  the  plaintiff  or  the  peV^n  Bank  v,  Boyd,  86  Cal.  388;  Flagg  v. 

to  whom  the  security  was  given,  be-  Dare,  107  Cal.  483 ;  O'Conor  v.  Roark, 

come  valueless.     Cal.  Code  Civ.  Proc.,  108  Cal.  177. 

h  53^-     But  the  affidavit  should  not  1.  For  the  form  of  the  jurat  gener- 

contain  such  allegation  and  the  one  ally,  see  the  title  Affidavits,  vol.  i, 

given  in  the  above  form  in  the  alterna-  pp.  560-570.    As  to  what  officers  have 

tive,  as  this  would  render  it  invalid  for  authority  to  take  and  certify  affidavits 

uncertainty.     Wilke  v,  Cohn,  54  Cal.  for  attachment,  see  3  Encyc.  of  Pl. 

312;    Harvey  v.  Foster,  64  Cal.  397;  and  Pr.  6,  7. 

Merced  Bank  v,  Morton,  58  Cal.  360;  For  Attaohment  of  Vessels  and  other 

Winters  v.  Pearson,  73  Cal.  553.  water  craft,  see  Cal.  Code  Civ.  Proc, 

One  or  the  other  of  these  statements  ^f  813-837. 

is,  however,  necessary  to  the  validity  S.  Cal.  Code  Civ.  Proc.,  ^  538.  Com- 

of  the  affidavit.     Scrivener  v,  Dietz,  pare  the  precedent  (Form  No.  3536, /»- 

68  Cal.  3.  fro)  in  O'Conor  v.  Roark,  ic^  Cal.  175. 

ttilomgnt  of  Faeti.— W^'^re  the  facts  S.  For    an    affidavit    by    plaintiff's 
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ti£f  in  the  above-entitled  action ;  that  the  defendant,  Ellen  Roark^ 
in  the  said  action,  is  indebted  to  him  in  the  sum  of  seven  thousand 
seven  hundred  and  ffty  dollars,  over  and  above  all  legal  setoffs 
and  counterclaims,  upon  an  express  contract  for  the  direct  payment 
of  money,  to  wit :  An  assessment  and  requisition  of  %100,00  per 
share  upon  the  shareholders  of  the  Consolidated  National  Bank  oj 
San  Diego,  levied  and  made  October  25,  i893,  by  James  H,  Eckels, 
comptroller  of  the  currency,  under  and  by  virtue  of  the  laws  of  the 
United  States  of  America,  and  against  the  defendant,  Ellen  Roark, 
as  one  of  the  stockholders  in  said  bank,  and  who  was,  on  June  21, 
iS93,  and  ever  since  has  been,  and  now  is,  the  owner  and  holder 
6f  seventy -seven  and  one-half  {77\)  shares  of  the  capital  stock  of 
said  Consolidated  National  Bank  of  San  Diego,  and  that  the  said 
defendant  is  a  nonresident  of  this  state. 

That  the  said  attachment  is  not  sought,  and  the  said  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud  any  creditor  or  creditors  of 
the  said  defendant.  Andrew  J,  O*  Conor. 

[Or«/.)]» 

b.  In  the  Justlee's  Court. 

The  affidavit  must  show  the  same  facts  as  are  required  in  the  affi- 
davit for  attachment  in  the  Superior  Court. ^ 

5.  Colorado, 
a.  Generally.  8 

Form  No.  2537. 

State  of  Colorado,  )  In  the  District  *  Court  within  and  for  the 
County  of  Arapahoe.  \      County  of  Arapahoe,  Colorado. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Colorado,        ^ 
County  of  Arapahoe,  \ 

John  Doe  (or  Samuel  Short), ^  being  first  duly  sworn,  doth  depose 

agent,  see   Simpson  v,   McCarty,   78  der  County,  4  Colo.  468;  Buddee  v, 

Cal.  177.  Spangler,  12  Colo.  316. 

1.  See  sufra,  note  5,  p.  322.  Travene  of  AffldaTlt. — A  traverse  of 

S.  In  Juitioe'i  C<nirts.--Cal.  Code  Civ.  the  affidavit  throws  the  burden  of  proof 

Proc.,  ^  866.    For  the  limit  of  jurisdic-  on  the  plaintiff  as  to  both  the  cause  of 

tion  of  courts  of  justices  of  the  peace  action  and  the  ground  of  attachment, 

as  to  the  amount  in  controversy,  see  Miller  v.  Godfrey,  i  Colo.  App.  177. 

Cal.  Code  Civ.  Proc,  §^  112-115.  Boflicienoy  when  to  be  Qneftloned. — 

8.  Neoeisity  of  AffldaTlt. — If  no  affida-  The  sufficiency  of  the  affidavit  cannot 

vit  was  made  and  filed  before  the  writ  be  attacked  for  the  first  time  in  the  ap- 

was  issued,  a  motion  to  quash  based  on  pellate  court.     Rice  v,  Hauptman,  2 

that  ground  should  prevail.     Skinner  Colo.  App.  565. 

r.  Beshoar,  2  Colo.  383.  4.  Or,  "  In  the  County  Court,"  etc., 

Affidavit  Part  of  Record. — The  affida-  if  in  such  court ;  or,  **  Before  Abraham 

vit  stands  as  a  pleading  and  is  a  part  of  Kent,  Justice  of  the  Peace,"  etc.,  if  in 

the  record  without  being  included  in  the  justice's  court, 

the  bill  of  exceptions.     Goss  v.  Boul-  6.  The  affidavit  may  be  made  by  the 
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and  say  that  he  is  the  plaintiff  (cr  the  agents  or  attorney  for  the 
plaintiff)  in  the  above  entitled  cause  ;*  that  the  above  named  Rich- 
ard Roe  is  justly  indebted  to  the  said  John  Doe  in  the  sum  of  one 
thousand'^  dollars,  upon  an  express  (or  implied)^  contract  (here 
state  the  nature  of  the  indebtedness  according  to  the  facts)  ;  and  that 
(here  set  out  one  or  more  of  the  grounds  for  attachment),'^ 

John  Doe  (or  Samuel  Short), 

Subscribed  and  sworn  to  before  me,  this  27th  day  of  February^ 
A.D.  i8P7.*  Richard  Battle, 

(skal)  Notary  Public.*^ 

plaintiff,  his  agent  or  attorney,  or  some  Pittsburg  Consol.  Silver  Min.  Co.,  14 

credible  person  for  him.     Mill's  Anno.  Fed.  Rep.  636. 

Code  Colo.  ( 1896),  ^  93 ;  Laws  of  1895  O"®  having  a  cause  of  action  for  a 

(Colo.),  c.  59.  breach  of  contract  to  sell  and  deliver 

1.  Dtetalei  Gomt. —  For  the  jurisdic-  merchandise,  is  entitled  to  an  attach- 

tion  of  the  district  court   depending  ment    under    the    Colorado    statute, 

upon  the  amount  in  controversy,  see  Hjman  v.  Newell,  7  Colo.  App.  78. 

Colo.  Const.,  art.  6,  4  n-  Amendment. — An  affidavit,  is  defect- 

OooBtj  Court. — For  the  jurisdiction  of  ive  where  it  alleges  that  a  certain  sum 

the  county  court  depending  upon  the  is  due  and  unpaid  on  overdue  book  ac- 

amount     in    controversy,  'see    Colo,  counts  and  on  contracts  for  the  direct 

Const.,  art.  6,  f  23.  payment  of    money,   without  stating 

When  the  original  suit  in  which  a  what  portion  of  the  amount  is  due  on 

writ  of  attachment  shall  be  issued  and  each,  but  the  plaintiff  may  amend  the 

served,  shall  be  begun  in  the  county  affidavit  Leppel  v.  Beck,  3  Colo.  App. 

court  of  any  county,  and  the  claim  of  390.     See  also  Skinner  v.  Beshoar,  2 

an    intervenor  or  attaching   creditor  Colo.  383. 

shall  exceed  the  sum  of  two  thousand  3.  Btatement  of  Statutory  Orounda. — 

dollars,  exclusive  of  costs,  the  court  For  grounds  of  attachment  in  courts  of 

must  certify  such  case  to  the  district  record  in  Colorado,  see  Mill's  Anno, 

court,  where  the  case  shall  proceed  in  Code  Colo.  (1896),  ^  92 ;  for  the  same 

the  same  manner  as  if  it  had  been  orig-  in  courts  of  justices  of  the  peace,  see 

inally    begun    in   the    district    court.  Sess.  L.  Colo.  (1895),  c.  59. 

Mill's    Anno.   Code    Colo.    (1896),    ^  The  court  may  properly  look  into 

93  tf.  the  averments  of  both  complaint  and 

Jostleo'i  Court. — For  the  jurisdiction  affidavit  in  order  to  determine  a  motion 

of  a  justice  of  the  peace  depending  upon  to  discharge  the  attachment.     Goss  v. 

the  amount  in  controversy,  see  Colo.  Boulder  County,  j.  Colo.  468. 

Const.,  art.  6,  %  25.  A  charge  that  tne  defendant  is  con- 

S.  ''Oontnet  Bzpreu  or  Imidied." —  verting,  or  is  about  to  convert,  his 

The  statement  of  the  defendant's  in-  property  into  money,  or  is  otherwise 

debtedness  to  the  plaintiff,  and  of  the  about  to  dispose  of  his  property  with 

existence  of  some  one  or  more  ot  the  the   intent  of  placing  it  beyond   the 

grounds    for    attachment    named    in  reach  of  his  creditors,  is  a  statement 

the  statute,   is  essential  to  give  the  of  but  one  cause  of  attachment,  and 

court  jurisdiction;  and  where  there  is  not  of   several    causes    in    the    alter- 

ao  entire  absence  of  either  one  or  the  native,     McCraw   t'.  Welch,   2   Colo. 

other  of  these  averments  the  omission  284. 

cannot  be  cured  by  amendment  under  4.  The  affidavit  may  be  amended  by 

Cole.  Code  Civ.  Proc,  ^  117,  as  a  mere  affixing  the  jurat  when  that  has  been 

informality  or  insufficiency.     Mentzer  omitted.     Skinner  v.  Beshoar,  2  Colo, 

r.  Ellison,  7  Colo.  App.  315.  383. 

If  it  appears  in  the  affidavit  and  com-  6.  For  the  form  of  the  jurat  gener- 

plaint  that  there  is  no  contract,  express  ally,  see  the  title  Affidavits,  vol.  i, 

or  implied,  between  the  plaintiff  and  pp.  560-570.    As  to  what  officers  have 

defendant,  the  attachment  should  be  authority  to  take  and  certify  affidavits 

discharged  on  motion.     Goss  v.  Boul-  for  attachment,  see  3  Encyc.  of  Pl. 

der  County,  4  Colo.  473;  Tabor  t'.  Big  and  Pr.  6,  7. 
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b.  To  Authorize  Servlee  of  Writ  on  Sunday,  ete. 

Form  No.  2538. 

(  Commencing  as  in  Form  No.  2637^  supra^  and  continuing-  down 
to  *)  that  he  has  sued  out  a  writ  of  attachment  in  said  cause  against 
the  property  of  the  above  named  Richard  Roe;  that  said  defendant, 
Richard  Roe^  is  about  to  remove  his  property,  subject  to  execution 
(or  attachment)^  out  of  the  jurisdiction  of  this  court, ^  and  that  it  will 
be  necessary  to  execute  said  writ  of  attachment  on  Sunday  (or  on  a 
legal  holiday,  naming  it)  to  secure  property  sufficient  to  secure  the 
judgment  to  be  obtained  in  said  cause. ^  (  Concluding  with  ajffianfs 
signature  and  the  proper  Jurat  as  in  Form  No.  2537.) 

6.  Delaware, 
a.  Against  Nonresident— Foreign  Attaeliment.8 

Form  No.  2539. 

John  Doe     ) 

against        >  Foreign  Attachment. 
Richard  Roe.  ) 

In  the  Superior  Court  of  the  State  of  Delaware  in  and  for  Kent 
County. 

State  of  Delaware,  ) 
Kent  County,  \ 

Be  it  remembered  that  on  this  12th  day  of  December,  A.D.  i89^, 
personally  came  before  me,  Henry  Grimshaw,  a  notary  public  for 
the  state  of  Delaware,  yohn  Doe,^  who  being  by  me  duly  sworn 
according  to  law  deposes  and  says  that  he  is  the  plaintiff  in  the 
above  stated  suit ;  that  Richard  Roe,  the  above  named  defendant, 
resides  out  of  the  State  of  Delaware,^  and  is  justly  indebted  to  him 
the  said  John  Doe  in  a  sum  exceeding  fifty  dollars,*  to  wit,  the  sum 
oi  five  hundred  dollars.^  *  yohn  Doe. 

Sworn  to  and  subscribed  before  me,  the  day  and  year  aforesaid. 

(sbal)  Henry  Grimshaw, 

Notary  Public* 

1.  See  Mill's  Anno.  Code  Colo.  Where  there  are  two  or  more  defend- 
(1896),  ^  416,  for  the  grounds  upon  ants,  one  of  whom  is  a  resident  of  the 
which  this  affidavit  may  be  made.  state,  but  without  available  means  to 

2.  This  form  is  drawn  under  section  pay  plaintiff's  claim,  this  fact  must  be 
116,  Mill's  Anno.  Code  Colo.  (1896),  so  stated  in  the  affidavit.  Laws  of  Del. 
and  when  such  affidavit  is  made  and  (1893),  c*  i^>  4  i9* 

filed  with  the  clerk,  he  shall  indorse  6.  The  affidavit  must  state  that  the 

on  the  writ  an  order  to  the  officer  di-  defendant    is   justly  indebted   to  the 

recti ng  him  to  execute  it  on  such  day.  plaintiff  in  a  sum  exceeding  fifty  dol- 

$.  As  to  when  a  writ  of  foreign  at-  lars.     Laws  of  Del*  (1893),  c-  '^t  H 

tachment  may  issue  against  a  person  i,  19. 

not  an  inhabitant  of  the  state,  see  Laws  7.  For  the  jurisdiction  of  the  superi- 

of  Del.  (1893),  ^'  i^>  k  19*  ^^  court  depending  upon  the  amount 

4.  The  affidavit  may  be  made  by  the  in  controversy,  see  Laws  of  Del.  (1893), 
plaintiff,  or  some  other  credible  person  c.  93,  f  i. 

for  him.     Laws  of  Del.  (1893),  9*  i^*  ^^^  ^^  jurisdiction  of  a  justice  of 

^19.                                                '  the  peace  depending  upon  the  amount 

5.  The  affidavit  must  state  that  the  incontroversy,  see  Laws  of  Del.  (1893), 
defendant    resides  out  of    the    state,  c.  99,  4  i* 

Laws  of  Del.  (1893),  <^*  ^^   ^  I9*  '•  ^^^  ^^  form  of  the  jurat  general- 
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b.  Against  Resident— Domestic  Attaehment.1 

Form  No.  2540. 

yohn  Dae     ) 
against        >  Domestic  Attachment. 
Richard  Roe.  ) 

(  Comtnencingas  in  Form  No.  2539,  supra,  and  continuing  down 
to  *)  and  that  the  said  Richard  Roe,  the  defendant,  has  absconded 
from  the  place  of  his  usual  abode  (ov  gone  out  of  the  state  with  in- 
tent to  defraud  his  creditors,  or  to  elude  process),  as  is  believed.* 
i  Concluding  with  affianVs  signature  and  the  proper  jurat  as  in 
^orm  No,  S6S9,  supra. ) 

7.  Distriet  of  Columbia. 

Form  No.  2541. 

(Precedent  in  Wielar  r.  Garner,  4  App.  Cas.  (D.  C.)  330.) 

,  District  of  Columbia,  ss. 

I,  Joseph  Wielar,  being  first  duly  sworn,  do  on  oath  depose  and 
say,  that  I  am  a  member  of  the  firm  of  Joseph  Wielar  and  P incus 
Chock,  copartners,  trading  as  Wielar  and  Chock;  that  the  said  co- 
partners, as  copartners  trading  under  the  name  and  style  aforesaid, 
have  a  cause  of  action  against  William  Garner,  which  cause  of 
action  is,  and  the  grounds  upon  which  this  affiant  bases  this  affidavit 
are,  money  due  to  said  copartners,  trading  as  aforesaid  for  goods 
sold  and  delivered  by  them  to  the  said  William  Garner,  at  his  re- 
quest and  for  prices  agreed  upon  between  them ;  that  this  affiant 
and  his  said  copartner,  trading  under  the  name  and  style  aforesaid, 
have  a  just  right  to  recover  for  the  aforesaid  goods  and  merchandise 
so  sold  and  delivered  against  the  said  William,  Garner  what  is 
claimed  in  the  declaration  to  which  this  affidavit  is  annexed,  and 
there  is  due  on  said  account  from  the  said  William  Garner  to  this 
affiant  and  his  said  partner,  trading  under  the  name  and  style  afore- 
said, exclusive  of  all  set-offs  and  just  grounds  of  defense,  the 
sum  of  eleven  hundred  and  twenty-six  and  twenty-jive  one-hun- 
dredths  dollars  {^1,126^^^),  with  interest  thereon  from  December 
1st,  i89S;  that  the  said  William  Garner  has  secreted  a  large 
quantity  of  his  goods  and  merchandise  by  removing  the  same  from 
his  store  place  and  storing  the  same  in  unusual  and  secret  places  with 

I7,  see  the  title  Affidavits,  vol.  i,        S.  The  affidavit  must  state  that  the 

pp.  560-570.     As  to  what  officers  have  defendant   has    absconded    from    the 

authority  to  take  and  certify  affidavits  place  of  his  usual  abode,  or  gone  out 

for  attachment,  see  3  Encyc.  op  Pl.  of  the  state  with  intent  to  defraud  his 

AND  Pr.  5,  6.  creditors  or  to  elude  process,  as  it  is 

1.  As  to  when  the  writ  of  domestic  believed.    Laws  of  Del.  (1893),  ^-  i^» 

attachment  may  issue,  see  Laws  of  Del.  ^  i . 
(1893),  c-  «H»  ^  I- 

881  Volume  II. 


2642.  ATTACHMENT,  ETC.  2542. 

intent  to  hinder,  delay,  and  defraud  creditors,  of  whom  this  affiant 
and  his  partner,  trading  as  aforesaid,  are. ^  yoseph  Wielar. 

(yurat.)^ 

8.  Florida. 

a.  Where  Debt  is  Due. 

(1)  In  thb  Circuit  or  County  Court.* 

Form  No.  254^* 
State  of  Florida, 
Leon  County. 

Before  the  subscriber,  clerk  of  the  Circuit  Court  and  for  said 
county,  personally  came  yohn  Doe^^  who;  being  duly  sworn,  says  • 
that  Kichard  Roe  is  indebted  to  him  the  said  yohn  Doe  in  the  sum 
of  jive  hundred  *  dollars  over  and  above  all  legal  set-offs,  and  that 
the  same  is  actually  due,  and  this  affiant  knows  (or  has  reason  to 
believe)  that  {here  state  one  or  more  of  the  grounds  of  attachment)  J^ 

yohn  Doe, 

1.  See  also  precedents  of  affidavits  have  authority  to  take  and  certify  affi- 
by  the  plaintiff  and  by  the  plaintiff's  davits  for  attachment,  see  3  Encyc.  op 
attorney  in  Cissell  r.  Johnston,  4  App.     Pl.  and  Pr.  6,  7. 

Cas.  (D.  C.)  350.  8.  It  is  not  necessary  that  the  affida- 
Whenever  the  plaintiff,  his  agent  vit  and  bond  be  entitled  in  the  cause, 
or  attorney,  shall  file  in  the  clerk's  West  v,  Woolfolk,  21  Fla.  189. 
office,  at  the  commencement  or  during  And  the  affidavit  need  not  recite  the 
the  pendency  of  the  suit,  an  affidavit,  giving  of  the  bond.  Tanner,  etc.,  En- 
supported  by  the  testimony  of  one  or  gine  Uo.  v.  Hall,  22  Fla.  391. 
more  witnesses,  showing  the  grounds  4.  The  affidavit  may  be  made  by  the 
upon  which  he  bases  his  action,  and  ''plaintiff,  his  agent  or  attorney.  "Rev. 
setting  forth  that  the  plaintiff  has  a  Stat.  Fla.  (1892),  §  1641. 
just  right  to  recover  against  the  de-  6.  I&fbnnattaii  and  Belief. — ^An  affi- 
fendant  what  he  claims  in  the  decla-  davit  by  the  plaintiff's  attorney  that  he 
ration,  and  also  stating  either  (i)  that  "  is  informed  and  believes  that  the  de- 
the  defendant  is  a  nonresident  of  the  fendant  is  indebted  to  the  plaintiff"  is 
district,  or  (2)  that  the  defendant  not  sufficient.  Affiant  should  state  the 
evades  the  service  of  ordinary  process  indebtedness  directly  or  such  facts  as 
by  concealing  himself  or  by  withdraw-  will  show  it.  Ross  v.  Steen,  20  Fla.  443. 
ing  from  the  district  temporarily,  or  6.  For  the  jurisdiction  of  the  circuit 
(3)  that  he  has  removed  or  is  about  to  court  depending  upon  the  amount  in 
remove  with  his  property  from  the  controversy,  see  Fla.  Rev.  Stat.  (1892), 
district  so  as  to  defeat  just  demands  4§  1401,  1404. 

against  him,  a  writ  of  attachment  may  For  the  jurisdiction  of  the  county 

be  issued  by  the  clerk   without  any  court  depending  upon  the  amount  in 

previous  order  from  the  court.    Comp.  controversy,  see  Fla.  Rev.  Stat.  (1892)1 

Stat.  Dist.  Col.,  c.  55,  §  loi ;  Cogley's  ^  1572. 

Dig.  Dist.  Col.,  p.  78,  par.  24.  7.  Statement  of  Statutory  Oronnde. — 
See  also  Comp.  Stat.  Dist.  Col.,  c.  55,  See  Rev.  Stat.  Fla.  (1892),  \f^  1641, 164^. 
^  112,  which  is  a  copy  of  the  Maryland  Also  Rev.  Stat.  Fla.  (1892),  §  1^37* 
Act  of  1795*  c.  56,  ^  I,  applicable  to  at-  enumerates  the  grounds  for  which  an 
tachment  proceedings  in  the  District  attachment  may  issue, 
of  Columbia  against  absconding  debt-  The  affidavit  will  be  sufficient  if  it 
ors.  Consult  the  forms  of  affidavits  follows  the  exact  language  of  the  stat- 
in Maryland,  infra.  Forms  No».  2569-  ute.  West  x\  Woolfolk,  21  Fla.  189. 
2578.  Where  the  affidavit  does  not  follow 

2.  For  the  form  of  the  jurat  gen-  the  exact  language  of  the  statute  it 
erally,  see  the  title  Affidavits,  vol.  should  at  least  be  a  clear  statement  sub- 
I,   pp.  560-570.    As  to  what  officers  stantially  equivalent  to  the  language 
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Sworn  to  and  subscribed  before  me,  this  18th  day  of  December^ 
A.D. i8Pe. 

David  Duncan^  Clerk. ^ 

(2)  In  thk  Justice's  Court.* 
Form  No.  2543* 

(Fla.  Rev.  Stat.,  p.  544.) 
State  of  Florida, 
Leon  County. 

Before  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county, 
personally  came  John  Doe^  who,  being  duly  sworn,  says  that  Rich- 
ard Roe  is  indebted  to  him  the  said  yohn  Doe  in  the  sum  of 
thirty-seven  dollars  and  Jifty  cents, ^  and  that  the  same  is  actually 
due,  and  that  afiiant  has  reason  to  believe  that  {here  state  one  or 
more  of  the  grounds  mentioned  in  the  law),  \yohn  Doe,^  * 

Sworn  to  and  subscribed  before  me,  this  19th  day  of  December y 
A.D.  18^^.  Henry  Grimshaw, 

Justice  of  the  Peace. 

b.  Where  Debt  is  Not  Due.^ 
(1)  By  the  Plaintiff. 

Form  No.  2544* 

(Precedent  in  West  v,  Woolfolk,  31  Fla.  190.) 
State  of  Florida,  } 
Jackson  County.  \ 

Before  me  personally  came  Theophilus  West,  who  being  duly 
sworn,  deposes  and  says  that   Josef h  W.  Woolfolk  is  indebted  to 

used  in  the  statute.    Tanner,  etc.,  En-  in  another  county  is  a  nullity.     Tan- 

gine  Co.  r.  Hall,  22  Fla,  391.  ner,  etc..  Engine  Co.  v.  Hall,  22  Fla. 

The  statement  in  the  affidavit  that  391. 

the  defendants  are  disposing  of  their  2.  Consult  the  annotations  to  Form 

property  for  *'  the  purpose  of  avoiding  No.  2542,  supra. 

the  payment  of  their  just  debts"  is  sut-  8.  For  the  jurisdiction  of  the  jus- 

ficient  both  as  to  debts  due  and  as  to  tice  of  the  peace  depending  upon  the 

those  not  due.    Tanner,  etc.,  Engine  amount  in  controversy,  see  Fla.  Rev. 

Co.  r.  Hall,  22  Fla.  391.  Stat.  (1892),  ^  1609. 

Where  it  is  attempted  to  join,  in  one  4.  Place  for  affiant's  signature  does 

attachment,  proceedings  for  debts  due  not  appear  in  the  statutory  form,  but 

and  for  others  not  due,  and  the  allega-  the  jurat  states  that  the  affidavit  was 

tions  of  the  affidavit  as  to  the  debts  not  '*  subscribed.'' 

due  are  insufficient,they  may  be  treated  5.  When  Debt  is  Not  Actually  Due. — 

as  surplusage  and  will  not  vitiate  the  Any  creditor  may  have  such  attach- 

proceedings  as  to  the  debts  which  are  ment  on  a  debt  not  due,   but  which 

due.    Tanner,  etc.,  Engine  Co.  x\  Hall,  will  become  due  in  nine  months  from 

22  Fla.  391.  the    bringing   of    the  suit,   whenever 

1.  For  the  form  of  the  jurat  gener-  the  debtor   is  actually  removing  his 

ally,  see  the  title  Affidavits,  vol.  i,  property  beyond  the  limits  of  the  state, 

pp.  560-570.     As  to  what  officers  have  or  is  fraudulently  disposing  of  his  prop- 

aathority  to  take  and  certify  affidavits  erty  for  the  purpose  of  avoiding  the 

for  attachment,  see  3  Encyc.  of  Pl.  payment  of  his  just  debts  or  demands, 

AND  Pr.  6,  7.  or  is  fraudulently  secreting  his  prop- 

An    affidavit    sworn    to    before    the  erty  for  such  purpose.     Rev.  Stat.  Fla. 

clerk  of  the  circuit  court  of  one  county  ( 1892),  §  1638. 
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« 

him,  the  said  Thcophilus  West,  in  the  sum  kA  four  hundred  and 
twelve  dollars.  That  said  amount  is  an  actually  existing  debt,  and 
will  become  due  and  payable  on  the  1st  day  of  March,  A.D.  i8^^, 
and  that  said  yosefh  Woolfolk  is  actually  removing  his  property 
beyond  the  limits  of  the  state  of  Florida.!  Theo.  West, 

Sworn  to  and  subscribed  before  me,  this 
21st  day  of  December^  A.D.   \%8S. 

Erank  Philips,  Clerk. 

(2)  Additional  Affidavit. 
Form  No.  2545. 

(Precedent  in  West  v.  Woolfolk,  21  Fla.  191.) 

First  Judicial  Circuit  of  Florida  —  Circuit  Court  of  yackson  County. 
Theophilus  West,  Plaintiff,        ) 

vs.  >  Attachment. 

Joseph  W.   Woolfolk,  Defendant.  ) 

Before  me  personally  appeared  Theophilus  West  and  James  V. 
Burke,  who  being  duly  sworn  say  that  they  know  that  the  bulk  of 
the  property  of  the  defendant  in  Jackson  county,  Florida,  consisted 
of  bales  of  lint  cotton;  that  they  know  that  said  defendant  has 
shipped  all  of  said  cotton  or  nearly  all  of  it  out  of  the  State  of 
Florida,  and  that  the  same  is  now  out  of  the  said  State  or  in  transit ; 
and  that  he  is  now  shipping  com  to  Columbus,  Ga.  That  the  rest 
of  his  visible  property  deponents  are  informed  and  believe  is  largely 
encumbered  with  liens  and  is  not  sufficient  to  pay  same  and  plain- 
tiff's claim.  Theo,   West. 

y.    V.  Burke. 
Sworn  to  and  subscribed  before  me,  this 
21st  day  of  December,  A.D.  i2^S. 

Erank  Philips,  Clerk  Cir.  Court. 

9.  Georgians 

Form  No.  2546. 

(Precedent  in  Thacher  v,  Mc Williams,  47  Ga.  307.) 
Georgia  —  Spalding  county : 

In  person  appeared  before  me,  Edwin  W.  Hammond,  a  Notary 

1.  AffldftTlti  wlien  DeM  is  Not  Actually  of  such  special  ground.  Rev.  Stat.  Fla. 

Due. — In  cases  where  the  debt  is  not  (1892),  §  1643. 

actually  due  the  affidavit  shall  state  the  The  object  in  requiring  the  state- 
amount  of  the  debt  or  demand,  that  the  ment  in  the  affidavit,  in  cases  where 
same  is  an  actually  existing  debt  or  de-  the  debt  is  not  actually  due,  '*  that  the 
mand,  and  the  existence  of  one  or  more  amount  of  the  debt  or  demand  claimed 
of  the  special  grounds  enumerated  and  charged  against  the  opposite  party 
in  ^  1638,  Rev.  Stat.  Fla.  (1893),  stat-  is  actually  an  existing  debt  or  demand,'* 
ing  specifically  such  special  ground  or  is  to  show  clearly  the  intent  not  to  in- 
grounds ;  and,  in  addition,  the  plaintiff  elude  within  the  remedy  contracts  upon 
shall  produce  before  the  officer  grant-  which  the  liability  of  the  defendant  is 
ing  such  attachment  proof  by  affidavit  still  contingent.  Tanner,  etc..  Engine 
other  than  his  own,  or  otherwise  satis-  Co.  v.  Hall,  22  Fla.  395. 
factory  to  such  officer,  of  the  existence  S.  The  forms  here  given  fulfil  the  re- 
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Public  in  and  for  6511  d  county,  Robert  P,  Mc  Williams,  one  of  the 
firm  of  R.  P.  Ale  Williams  and  Samuel  Mc  Williams,  composing 
the  firm  of  R.  P,  Mc  Williams  d;  Company,  who,  being  sworn, 
saith  that  Edmond  Sindall  and  Charles  A.  Sindall,  composing  the 
firm  of  Charles  A.  Sindall  d:  Company,  of  said  county,  and  H.  C. 
Thacher  <&  Company,  in  the  city  of  Boston,  and  State  of  Massachu- 
setts—  but  whose  christian  names  and  the  entire  names  of  partners 
are  unknown  to  deponent — are  indebted  to  said  R.  P,  Mc  Wil- 
liams d  Company,  jointly  and  severally,  in  the  sum  of  $13,608.39, 
amount  paid  out  by  the  said  R,  P.  Mc  Williams  d  Companv  for 
two  hundred  bales  of  cotton,  purchased  for  the  said  Charles  A.  Sin- 
dall db  Company  and  H.  C.  Thacher  d  Company,  on  their  joint 
account,  which  cotton  was  shipped  to  the  said  H,  C  Thacher  d: 
Company  hy  the  said  Charles  A.  Sindall  d  Company,  without  pay- 
ing the  said  R,  P.  Mc  Williams  d  Company  the  said  sum  of 
$13,608.39  so  paid  out  as  aforesaid,  and  that  said  Charles  A^  Sin- 
dall d  Company  were  wholly  insolvent,  and  the  said  H.  C.  Thacher 
d  Cotnpany  reside  out  of  the  State  of  Georgia,  and  said  Charles  A, 
Sindall  absconds.  R.  P.  Mc  Williams. 

Sworn  to  and  subscribed  before  me, 
this  13th  day  of  February,  iS71. 

Edwin  W.  Hammond,  Notary  Public, 

quirements  of  the  Code  of  1882.     The  as  a  sum  certain  and  as  a  balance  due 

practitioner  is  cautioned  to  look  out  for  on  account.    Brown  v.  Clayton,  12  Ga. 

such  changes  in  the  law  as  may  appear  564. 

in  the  new  code  now  in  course  of  prep-  For  the  jurisdiction  of  the  superior 

aration.  court  depending  upon  the  amount  in 

Affidavit  tj  Onib  Otber  than  Flalnttff.  controversy,   see  Ga.  Code  (1882),  f 

—The  affidavit  may  be  by  the  plaintiff,  246. 

his  agent  or  attorney.   Ga.  Code  ( 1882)  For  the  jurisdiction  of  the  county 

§  3265.  court  depending  upon  the  amount  in 

The  affidavit  by  the  agent  or  attor-  controversy,   see   Ga.  Code  (1882),  ^ 

ney  should  swear  positively  as  to  the  282. 

statutory  ground.     Neal -r.  Gordon,  60  For  the  jurisdiction  of  a  justice  of 

Ga.  113.  the  peace  depending  upon  the  amount 

Affidavit  by  attorney  or  agent  should  in  controversy,  see  Ga.  Code  (1882),  § 

positively  state  that  **debtor  resides  out  446,  also  §  4132. 

of  the  state."    Deupree  v.  Eisenach,  9  Statement  of  Btatatory  Gnnmda. — The 

(xa.  598.  affidavit  must  allege  the  existence  of 

When  the  affidavit   is  made  by  an  one  of  the  statutory  grounds  mentioned 

attorney  at  law  or  an  agent,  the  affiant  in  f  3264,  Ga.  Code  (1882),  ^  3265. 

must  swear  that  the  amount  claimed  The  grounds  of  attachment  are  enu- 

to  be  due  is  due  according  to  the  best  of  merated  in  Ga.  Code  (1882),  ^  3264. 

his  knowledge  and  belief.     Ga.  Code  The  affidavit  must  be  positive,  not 

(1882),  ^  3265;  Levy  V.  Millman,  7  Ga.  ambiguous.  Nealr.  Gordon,  60 Ga.  113. 

167.  The     affidavit    may    contain      two 

Against  Administrator. — As  to  what  grounds    of    attachment.      Irving    v, 

the  affidavit  against  the  administrator  Howard,  37  Ga.  18;  Kennon  z\  Evans, 

must  allege,  see  HoUoway  z\  Chiles,  40  36  Ga.  89. 

Ga.  346.  Stating  that  **  defendant  is  removing 

Statement  of  Amount  of  IndebtednoBB  or    about    to    remove"   is    sufficient. 

' — The  affidavit  must  state  the  amount  Irving  v.  Howard,  37  Ga.  18;  Stix  v. 

of  the  debt  claimed  to  be  due.  Ga.  Code  Pump,  36  Ga.  526. 

(1882),  §  3265.  An  affidavit  upon  which  an  attach- 

The  affidavit  may  state  the  amount  ment  for  purchase  money  is  based  must 

335  Volume  II. 


2547.  ATTACHMENT,  ETC,  2548. 

Form  No.  2547. 
(Precedent  in  Graves  r.  Strozier,  37  Ga.  33.) 

Georgria,  Dougherty  County:  Before  me,  came  Peter  y,  Strozier, 
who  being  duly  sworn,  says  that  he  has  commenced  his  action  of 
•eduction,  returnable  to  the  September  Term  next  of  the  Superior 
Court  of  Lee  county,  Georgia,  against  y antes  P.  Graves,  for  dam- 
ages for  the  seduction  of  defendant's  minor  daughter,  Priscilla  C. 
Strozier,  claiming,  in  said  action,  the  sum  of  tiventy-five  thousand 
dollars  damages,  and  deponent  further  swears  that  he  claims  the  said 
siim  of  tivehty-Jive  thousand  dollars  for  damages  from  said  yames 
P.  Graves,  by  reason  of  said  seduction  by  the  said  Graves  of  his 
said  daughter,  and  that  the  said  yames  P.  Graves  absconds  and 
conceals  himself.  Peter  y.  Strozier, 

Sworn  to  and  subscribed  before  me,  22d  August,  i8^7. 

Thos.  C.  Spicer,  Judge  D.  C.  C. 

Form  No.  2548. 

(Ga.  Code,  p.  827.) 

Georgia,  Bibh  County. 

Before  me,  the  subscriber,  a  justice  of  the  peace  (or  as  the  case  may 
^^)  in  and  for  said  county,  comes  personally  yohn  Doe,  and  on  oath 
says  that  Richard  Roe  is  indebted  to  him  in  the  sum  oi  fifty  dollars, 
and  that  the  said  {here  state  one  or  more  of  the  grounas  of  attach- 
ment) . 

Sworn  to  before  me,  this  the  18th  day  of  December,  i%96. 

Henry  Grimshaw, 

Justice  of  the  Peace 
{or  as  the  case  may  be). 

describe  the  property  purchased.  Camp  The  affidavit  shall  be  made  before 

V.  Cahn,  53  Ga.  558.  some  judge  of  the   Superior  Court, 

An  affidavit  to  sue  out  attachment  for  judge  of  a  county  court,  justice  of  the 

purchase  money  must  so  describe  the  peace,   or   notary  public.     Ga.  Code 

property  for  which  the  debt  was  created  (1882),  §  3265. 

and  in  possession  of  the  debtor,  as  to  The  affidavit  may  be  sworn  to  by  the 

certify  to  the  officer  making  the  levy  plaintiff  as  guardiap.     Wade  v.  Rob- 

what  property  he  is  authorized  to  seize  erts,  53  Ga.  26. 

and  sell.     Waxelbaum  v.  Paschal,  64  For  the  form  of  the  jurat  generallj, 

Ga.  275.  see  the  title  APFiDAvrxs,  vol.  i,  pp. 

As  against  nonresidents  the  affidavit  560-570.     As  to  what  officers  have  au- 

need  not  recite  that  the  indebtedness  thority  to  take  and  certify  affidavits  for 

was  on  a  joint  contract.   Dobbs  v.  Jus-  attachment,  see  3  Encyc.  op  Pl.  and 

tices,  17  Ga.  625.  Pr.  6,  7. 

Slgn&tors    and   Jurat.  —  The    affiant  Verified  PetttloiL — A  full  and  formal 

should  sign  the  affidavit.     Cohen  r.  affidavit   is   not   indispensable  to  the 

Manco,  28  Ga.  27.  granting  of  an  attachment  by  the  judge 

Failure  to  annex  the  letters  **  J.  P."  against  a  fraudulent  debtor  under  the 

to    the    magistrate's    signature    is   no  Ga.  Code  of   1882,  ^   3^97,  3298.     A 

ground   for  dismissal   of    the  attach-  petition  sworn  to  is  sufficient.     Loeb 

ment.  Henderson  v.  Pitman,  2oGa.735.  r.  Smith,  78  Ga.  505.     In  this  case  the 

The  affidavit  should  be  signed  by  the  petition  and  verification  were  as  fol- 

magistrate  before  whom  taken,  witn  his  lows : 

official  signature.     Henderson  v.  Pit-  *'  The  petition  of  Herman   Myers, 

man,  20  Ga.  735.  Siffo  Myers  and  Fred.  S.  Myers,  do- 
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2549.  ATTACHMENT,  ETC.  2550. 

Form  No.  2549. 

(Precedent  in  Wilson  v.  Danforth,  47  Ga.  676.) 

State  of  Georgia — Richmond  County. 

Personally  appeared  Edward  H,  Wilson,  who  being  duly  sworn, 
saith  that  the  Bank  of  Louisiana,  the  same  being  an  incorporated 
company  under  and  by  virtue  of  the  laws  of  the  State  of  Louisiana, 
is  indebted  to  this  deponent  in  the  sum  of  %78,681jS^,  besides  inter- 
est, and  that  the  said  Bank  of  Louisiana  resides  out  of  the  State  of 
Georgia.  Edward  H.  Wilson. 

Sworn  to  before  me,  this  11th  day  ) 

^i  December,  186S.  \ 

Augustus  D,  Piquet,  J.  P. 

10.  Idaho.  ^ 

a.  In  the  Dlstriet  Ck>art. 

Form  No.  2550. 

In  the  District  Court 
Of  the  Fourth  Judicial  District  of  the  State  of  Idaho, 
In  and  for  the  County  of  Custer. 
John  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
State  of  Idaho,        )  ^^ 
County  of  Custer,  \ 

John  Doe,^yat\n%  duly  sworn,  says:  That  he  is  the  plaintiff  in 
the  above  entitled  action ;  that  the  defendant  in  the  said  action  is 
indebted  to  him  in  the  sum  of  one  thousand  dollars,^  lawful  money 
{or gold  coin)  of  the  United  States,  over  and  above  all  leg^l  set-offs 

ing  business  under  the  firm  name  and  to  attachment  according  to  the  laws  of 

itjle  of /f,  Myers dt  Brothers,  respect-  Georgia.            H.   Myers  de  Bros., 

fully  shows  that  yonas  Loeb,  a  resident  by  Henry  Bendkeim,  agt., 

of  said  county,  is  indebted  to  them  in  Henry  Bendkeim, 

ihe  sum  of  three  hundred  and  seventy-  Sworn  to  and  subscribed  before  me, 

six  S6-10O  dollars ;  that  said  Loeb  was  this  Oct,  t6th,  1886,  bj  Henry  Bend* 

doing  business  as  a  merchant  in  Bain-  heim,  as  agent  for  said  firm. 

bridge,  Ga.,  for  some  time  past,  and  A.  L.  Townsend,  N.  P.  ft 

on  the  t4ih  day  of  October,  iS8S,  sold  Ex-Off.  J.  P." 

and  delivered  his  stock  of  goods  in  his  Compare  petition  the  substance  of 

store   in    Bainbridg-e  to    one   Henry  which  is  set  out  in  Kennedy  v.  Wal- 

Kaufman  J  which  stock  was  liable  for  lace,  87  Ga.  734. 

the  payment  of  the  debts  of  said  Loeb,  1.  As  to  the  actions  in  which  au  at- 

which  sale  of  said  stock  was  made  for  tachment  may  issue,  see  Idaho  Rev. 

the  purpose  of  avoiding  the  payment  Stat.  (1887),  ^  4302. 

of  said  LoeVs  debts;   and   that  said  S.  The  affidavit  may  be  made  by  the 

Loeb  conceals  his  property  liable  for  plaintiff  or  by  some  one  on  his  behalf. 

the  payment  of  his  debts  for  the  pur-  Idaho  Rev.  Stat.  (1887),  h  4303* 

pose  of  avoiding  the  payment  of  the  8.  For  the  jurisdiction  of  the  district 

same.      Wherefore    your    petitioners  court  depending  upon  the  amount  in 

praj  for  attachment  against  the  prop-  controversy,    see    Idaho    Rev.    ^t<tt. 

ertj  of  said  debtor,  yonas  Loeb^  liable  (1887),  f  3030. 
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2561.  ATTACHMENT,  ETC,  2651. 

and  counterclaims,  1^  upon  an  express  (or  implied)  contract  for  the 
direct  payment  of  money,  to  wit  {^stating  the  nature  of  the  con- 
tract) (or  upon  a  judgment^  identifying  it) ;  that  the  same  is  now  due, 
and  that  the  payment  of  the  same  has  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  by  any  pledge 
of  personal  property  (or  that  the  defendant  is  a  nonresident  of  the 
state). ^ 

That  the  attachment  is  not  sought  and  the  action  is  not  prosecuted 
to  hinder,  delay,  or  defraud  any  creditor  of  the  defendant;' 

yohn  Doe,^ 

Subscribed  and  sworn  to  before  me,  this  18th  day  of  December^ 
A.D.  \%96.  Daniel  Clark,  Clerk  of  the  District » 

Court  of  Custer  County,  Idaho. 

b.  In  the  Probate  Ck>uFt. 

Form  No.  2551. 

In  the  Probate  Court  in  and  for  the  county  of  Custer,  state  of 
Idaho.  (  Continuing  as  in  Eortn  No,  2650,  stating  a  claim  for  an 
amount  •  within  the  jurisdiction  of  the  County  Court,  and  concluding 
ivith  the  signature  of  affiant  and  the  proper  jurat.) 

1.  The  affidavit  must  state  that  de-  Against  a  resident,  the  action  must 

fendant   is   indebted   to  the  plaintiff,  be  upon  a  contract,  express  or  implied, 

specifying  the  amount  of  such  indebt-  for  the  direct  payment  of  money,  where 

edness  over  and  above  all  legal  set-offs  the  contract   is   not  secured   by  any 

and  counterclaims.    Idaho  Rev.  Stat,  mortgage  or  lien  upon  real  or  person- 

(1887),  ^  4303.  al  property,  or  any  pledge  of  personal 

%.  For  the  grounds  of  attachment,  property,  or  if  originally  so  secured 

see  Idaho  Rev.  Stat.  (1887),  §  4303.  has,  without  any  act  of  the  plaintiff  or 

If  it  is  stated  in  the  affidavit  that  the  the  person  to  whom  the  security  was 

plaintiff  has  no  security  by  mortgage,  given,  become  valueless.     Idaho  Rev. 

or  a  lien  upon  real  or  personal  prop-  Stat.  (1887),  ^  4302. 

erty,  it  is  sufficient  though  the  affidavit  8.  The  affidavit  must  state  that  the 

omits  to  state  that  the  claim  has  not  attachment  is  not  sought  and  the  action 

been  secured  by  any  pledge  of  personal  is  not  prosecuted  to  hinder,  or  delay, 

property.      Glidden    v.    Whittier,   46  or  defraud  any  creditor  of  the  defend- 

Fed.  Rep.  437.  ant.     Idaho  Rev.  Stat.  (1887),  $  4303. 

If  payment  of  the  claim  was  origi-  4.  An    affidavit  which    purports  to 

nally  secured  by  a  mortgage  or   lien  have    been    duly  sworn   to    before  a 

upon  real  or  personal  property,  or  by  proper  officer,  and  in  the  commence- 

a  pledge  of  personal  property,  that  fact  ment  of  which  the  name  of  the  affiant 

should  be  stated  in  the  affidavit ;  and  appears,  is  sufficient  although  the  sig- 

the  affiant  should  also  state  that  the  nature  of  the  affiant  does  not  appear 

security  has,  without  any  act  of  the  thereon.    'Simmon   Hardware  Co.  v, 

plaintiff  or  of   the    person   to  whom  Alturas  Commercial  Co.  (Idaho  1895), 

the  security  was  given,  become  value-  39  Pac.  Rep.  550. 

less,  and  such  statement  should  take  5.  For  the  form  of  the  jurat  gener- 

the  place  of  the  denial  of  such  security  ally,  see  the  title  Affidavits,  vol.  i, 

in  the  above  affidavit.   Idaho  Rev.  Stat.  pp.  560-570.    As  to  what  officers  have 

(1887),  §  4303.  authority  to  take  and  certify  affidavits 

Against  a  nonresident,    the   actio^n  for  attachment,  see  3  Encyc.  of  Pl. 

must  be  upon  any  contract,  express  or  and  Pr.  6,  7. 

implied.      Idaho  Rev.  Stat.  (1887),  %  6.  For  the  jurisdiction  of  probate 

4302.   And  the  affidavit  must  state  that  court  in  civil  matters  depending  upon 

the  defendant  is  a  nonresident  of  the  the  amount  in  controversy,  see  Idaho 

state.     Idaho  Rev.  Stat.  (1887),  ^  4303.  Rev.  Stat.  (1887),  ^  3841. 
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e.  In  the  Justice's  Ck>uFt.i 
Form  No.  255a. 

In  the   Justice's    Court  of  precinct  (or  city")  of  Custer. 

county,  Idaho.     (  Continuing  as  in  Eorm  No,  2550,  stating  a  claim 
for  an  amount^  within  the  jurisdiction  of  the  justice,  and  conclude 
tng  with  the  signature  of  affiant  and  the  proper  jurat, ) 

11.  Illinois-s 
a.  At  Ck>mmeneement  of  Aetion. 
(1)  In  the  Circuit  Court. 

Form  No.  2553.4 
State  of  Illinois,   ) 
County  of   Cook.   \ 

yohn  Doe,  being  duly  sworn,  says  that  (if  affiant  is  agent  or 
attorney  for  the  creditor,  here  state  that  fact y^  Richard  Roe  is 
indebted  to  him  the  said  yohn  Doe  (or  to  the  creditor,  naming  him, 
if  affiant  is  his  agent  or  attorney),  in  a  sum  exceeding  twenty  dol- 
lars, to  wit,  in  the  sum  of  one  thousand  two  hundred  and  fifty 

1.  An  affidavit  for  issuance  bj  a  jus-  Attaobment  ofWatcr  Craft. — See  Starr 

tice  must  show  the  same  facts  as  are  &  Curt.  Anno.   Stat.   111.  (1896),  pp. 

required  to  be  shown  in  the  affidavit  476-486,  pars.  1-46.     For  affidavits  in 

for  an  attachment  out  of  the  district  this  proceeding,  see  111.  Rev.  Stat.,  p. 

court.     Idaho  Rev.  Stat.  (1887),  ^  4686.  185;  Canal  Boat  Colonel  Mulligan  v, 

%.  For  the  jurisdiction  of  the  jus-  Buck,  55  111.  426. 

tice  of  the  peace  depending  upon  the  Attachment  in  Aid. — For  proceedings 

amount  in  controversy,  see  Idaho  Rev.  relating  to  attachment  in  aid  of  other 

Stat.  (1887),  §  3851.  proceedings,  see  Starr  &  Curt.  Anno. 

Sections  of  the  statute  providing  for  Stat.  111.  (1896),  pp.  464,  465,  pars.  41- 

attachments  out  of  the  district  court  43. 

except  as  otherwise  expressly  provided  Writ  laaiiad  and  Benred  on  SimdAy. — 

are  applicable  to  attachments  issued  If  it  shall  appear  bj  the  affidavit  that 

out  of  justices'  courts,  the  necessary  the  debtor  is  actually  absconding  or 

changes  and  substitutions  being  made  concealed,  or  stands  in  defiance  of  an 

therein.      Idaho   Rev.   Stat.  (1887),  ^  officer  duly  authorized  to  arrest  him 

4689.  on  civil  process  as  aforesaid,  or  has 

Tlie  affidavit  for  attachment  issued  departed  this  state  with  the  intention 

by  a  justice  may  be  made  by  or  on  be-  of  having  his  effects  and  personal  estate 

half  of  the  plaintiff.     Idaho  Rev.  Stat,  removed  out  of  the  state,  or  intends  to 

(1887),  4  4686.  depart  with  such  intention,  it  shall  be 

8.  A  plea  in  abatement  to  the  affida-  lawful  for  the  clerk  to  issue,  and  the 

vit  must  deny  every  ground  of  attach-  sheriff  or  other  officer  to  serve,  an  at- 

ment  sufficiently  stated  in  the  affidavit,  tachment  against  such  debtor  on  Sun- 

McFarland  v.  Claypool,  128  111.  397.  day  as   on   any  other   day.      Starr  & 

Amandmeiits. — A  motion    to   strike  Curt.  Anno.  Stat.  (111.),  c.  11,  par.  12, 

from  the  files  an  affidavit  for  attach-  ^12.     See  Thomas  v,  Hinsdale,  78  111. 

ment  and  the  bond,  for  defects  there-  259,  where  a  writ  of  attachment  issued 

in,  and  to  quash  the  writ,  is  properly  on  Sunday  hy  a  justice  of  the  peace 

overruled  where  a  sufficiently  amended  was  held  void. 

affidavit  and  bond  were  filed.     Bailey  4.  Compare  the  precedents  in  Row- 

V.  Valley  Nat.  Bank,  127  111.  332.  ley  v.  Berrian,  12  111.  199;  Forsyth  v. 

An   affidavit   is  usually  amendable,  Warren,  62  111.  69. 

w^here  the  names  of  the  parties  and  the  5.  Who    may    Make.  —  The    affidavit 

amount  of  the  indebtedness  are  stated  may  be  made  by  the  creditor,  his  agent 

defectively,  if  some  statutory  ground  or    attorney.      Starr   &   Curt.   Anna 

for  the  issuance  of  the  writ  is  properly  Stat.  111.  (1896),  p.  11,  par.  2. 

stated.     Kruse  v,  Wilson,  79  111.  233.  In  an  affidavit  made  by  an  agent  or 
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2558,  ATTACHMENT,  ETC.  2558. 

dollars  and  ffty  cents,  after  allowing  all  just  credits  and  set-ofFs, 
upon  {here  state  the  nature  of  the  indebtedness)  ;  ^  and  this  deponent 
further  states  that  the  said  Richard  Roe  is  not  a  resident  of  this 
state  {or  state  one  or  more  of  the  other  grounds  of  attachment  men* 
ticned  in  the  statutes)  ;2  that  said  Richard  Roe  resides  at  Indian- 
apolis in  the  state  of  Indiana  (or  that  upon  diligent  inquiry  affiant 
has  not  been  able  to  ascertain  the  place  of  residence  of  the  said  Rich- 
ard Roe)  ;  *  and  further  deponent  saith  not.  jfohn  Doe. 

Subscribed  and  sworn  to  before  me,  this  ^M  day  oi  March,  A.D. 
i8P7.  «  David  Duncan,  Clerk  of  Circuit  Court.* 

attorney,  the  affiant   need  not  allege  of  the  law  as  he  may  deem  expedient, 

that  he  makes  it  in  behalf  of  the  plain-  but  in  doing  so  the  several  grounds 

tiff ,  and  that  he  is  his  agent.     Rutledge  should  be  stated  cumulatively,  and  if 

V.  Stribling,  26  111.  App.  353.  any  one  of  them  be  true  it  will  sustain 

1.  Statement  of  XndebtedneH.  —  The  the  attachment  though  all  the  others 
foundation  of  the  plaintiff's  claim  and  be  untrue.  Rosenheim  r.  Fifield,  12 
demand  should  be  shown.  Fisher  v.  111.  App.  302;  Lawver  t*.  Langhans,  85 
Secrist,  48  Fed.  Rep.  264.  111.  138.     An  allegation  in  the  alterna- 

An  affidavit  sufficiently  describes  the  tive  is  not  sufficient.  Prins  t'.  Hinch- 
defendant's  indebtedness  which  states  liff,  17  111.  App.  153. 
that  he  is  indebted  in  a  certain  sum  for  The  act  complained  of  must  be  inju- 
which  he  has  given  his  note.  Hay-  rious  to  the  attaching  creditor,  though 
wood  V,  McCrory,  33  111.  459.  it  is  sufficient  if  the  affidavit  charges. 
Where  the  statute  requires  that  the  in  the  language  of  the  statute,  that  it 
indebtedness  shall  be  directly  stated  it  operated  to  delay  and  hinder  creditors, 
is  fatal  to  allege  it  by  saying  that  the  Keith  v.  McDonald,  31  111.  App.  17. 
affiant  is  '*  informed  and  believes."  It  is  not  necessary  to  state  that  the  acts 
Adams  v.  Merritt,  10  111.  App.  275;  complained  of  were  injurious  to  the 
Dyer  v.  Flint,  21  111.  80;  Booth  v,  Rees,  particular  attaching  creditor.  Zeigler 
26  111.  45 ;  Archer  v.  Claflin,  31  111.  306;  v.  Cox,  63  111.  48. 
Winkler  v.  Barthel,  6  111.  App.  iii.  8.  Btatement  ai  to  DefimdMiVB  BmI- 
An  affidavit  which  states  that  defend-  denoe. — The  affidavit  must  state  the 
ant  is  indebted  to  the  plaintiff  in  the  place  of  residence  of  the  defendant  if 
sum  of  two  thousand  four  hundred  known,  and  if  not  known,  that  upon 
dollars,  damages  and  interest,  upon  diligent  inquiry  affiant  has  not  been 
covenants  in  the  deed  annexed  thereto,  able  to  ascertain  the  same.  Starr  & 
does  not  sufficiently  set  forth  the  na-  Curt.  Anno.  Stat.  111.(1896),  c.  xi,  par.  2. 
ture  and  amount  of  the  indebtedness.  An  affidavit  setting  forth  that  the 
Fisher  v.  Secrist,  48  Fed.  Rep.  264.  residence  of  the  debtor,  two  years  be- 
When  an  affidavit  stated  that  the  fore  the  making  thereof,  was  at  a  place 
defendant  was  indebted  to  the  plaintiff  from  which  he  had  departed,  is  no  evii 
in  the  sum  of  four  thousand  five  hun-  dence  that  his  residence  was  there  at 
dred  dollars,  for  which  he  had  given  the  time  the  affidavit  was  made.  Bald- 
his  note,  it  was  held  that  this  was  a  win  v.  Ferguson,  35  111.  App.  393. 
sufficient  description  of  the  nature  of  An  affidavit  which  gives  the  names 
the  indebtedness.  Haywood  v.  Mc-  of  the  parties,  and  the  amount  of  the 
Crory,  33  III.  459.  indebtedness,  and  which  states  that  the 

2.  Statement  of  Statutory  Oronnds. —  defendant  conceals  nimself,  and  that 
For  the  groundsof  attachment  in  courts  plaintiff  does  not  know  his  where- 
of record,  see  Starr  &  Curt.  Anno,  abouts,  though  defective  in  failing  to 
Stat.  111.  (1896),  c.  II,  par.  i,  ^  i.  statethenatureof  the  indebtedness,  the 

If  an  affidavit  for  an  attachment  con-  place  of  residence  of  the  defendant,  or 
tains  a  good  statement  of  any  one  of  that  such  place  was  unknown  to  the 
the  grounds  for  the  writ,  this  will  be  plaintiff  or  could  not  upon  diligent  in- 
sufficient although  another  ground  is  quiry  be  learned,  is  not  void  but  only 
stated  which  may  not  be  well  stated,  voidable,  and  gives  the  court  jurisdic- 
Lawver  t>.  Langhans,  85  111.  138.  tion  of  the  subject-matter  in  attach- 

The  plaintiff  may  allege  as   many  ment.     Hogue  v.  Corbit,  156  111.  540. 
grounds  ot  attachment  within  the  terms        4.  Jurat. — The  affidavit  confers  juris- 
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(2)  In  the  Justice's  Court. 

Form  No.  2554. 

(Rev.  Stat.  111.,  p.  175.) 
State  of  lUinois,  ) 
County  of  Cook\,  \ 

yohn  DoBy^  being  duly  sworn,  says:  That  {here  state  if  affiant 
is  agent  or  attorney  of  the  creditor,  and  if  the  suit  is  by  frm,  the 
name  of  the  partners)  has  a  just  demand  against  {name  the  debtor), 
on  account  of  {here  make  short  statement  of  the  nature  of  the  de- 
mand)^ and  the  affiant  believes  {the  name  of  the  creditor)  is  en- 
titled to  recover  of  said  {name  of  debtor),  after  allowing  all  just 
credits  and  set-offs, ^/f/Vy  dollars  and  ten  cents,^  which  is  now  due, 
and  that  he  has  good  reason  to  believe  and  does  believe  that  {name 
of  debtor)  {here  state  some  one  or  more  of  the  causes  which  au- 
thorize an  attachment),  the  said  {name  oj  debtor)  {here  state  the 
residence  of  debtor  if  known,  or  if  not  known  say:  **that  the  affiant 
has  made  diligent  inquiry  and  cannot  ascertain  his  place  of  resi- 
dence' ' ) .  [  (  Signature. )  ]  * 

[Ora/.)]» 

b.  In  Aid  of  an  Aetlon  Pending. 

Form  No.  2555. 

^''*'*  f eaiifJt"***'*'       I    ^''<^"'*  C°"rt  °f    <^'^*  County.  Feb- 
Richard  Roe,  defendant.  )        ''"*''-^  Term.A.D.  i8S7. 
State  of  Illinois,  ) 
County  of  Cook.  ) 

yohn  Doe,  being  first  duly  sworn,  on  oath  says,  that  on  the  18th 

diction  on  the  court,  although  the  offi-  560-570.     As  to  what  officers  have  au- 

cer  before  whom  it  was  sworn  neglects  thoritjr  to  take  and  certify  affidavits  for 

to  sign  the  jurat.     Kruse  v.  Wilson,  79  attachment,  see  3  Encyc.  op  Pl.  and 

111.  333.  Pr.  6,  7. 

The  signature  of  a  notary  public  to  1.  The  affidavit  may  be  made  by  the 

the  affidavit  without  his  seal  is  suffi-  creditor,  his  agent  or  attorney,  and  filed 

cient  if  the  affidavit  is  to  be  used  in  the  with  the  justice.     Starr  &  Curt.  Anno, 

county  of  his  residence.    Stout  v.  Slat-  Stat.  111.  (1896),  c.  79,  par.  70. 

tery,  12  111.  162 ;  Dyer  v,  Flint,  21  III.  80.  2.  Writs  of  attachment  may  issue  out 

An  affidavit  before  a  notary  public  of  of  courts  of  justices  of  the  peace  against 

another  state  will  authorize  the  issu-  the  personal  property  of  debtors,  upon 

ance  of  a  writ  of  attachment  if  he  cer-  the  same  grounds  as  in  courts  of  record, 

tifies  that  he  is  authorized  to  administer  provided  the  demand  does  not  exceed 

an  oath.  Mineral  Point  R.  Co.  v.  Keep,  the  jurisdiction  of  the  justice.  Starr  & 

22  111.  9.  .  Curt.  Ani)o.  Stat.  111.  (1896),  c.  11,  par. 

Where  the  jurat  stated  that  the  affi-  43,  §  i. 

davit  was  sworn  to  before  John  Doe,  and  For  the  jurisdiction  of  justices  of  the 

the  writ  was  tested  and  signed  by  John  peace  as  to  the  limit  of  the  amount  in 

Doe,  clerk  of  the  circuit  court,  it  should  controversy,  see  Starr  &  Curt.  Anno, 

be   presumed    that    the  affidavit  was  Stat.  III.  (1896),  c.  79,  par.  16,  §  i. 

sworn  to  before  the  clerk.     Singleton  8.  The  signature  and  jurat  do  not  ap- 

r.  Wofford,  4  111.  576.  pear  in  the  statutory  form  as  given  in 

For  the  form  of  the  jurat  generally,  Starr  &  Curt.  Anno.  Stat.  111.  (1896), 

ace  the  title  Affidavits,  vol.  i,  pp.  c.  79,  art.  8,  par.  72. 
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day  of  yanuary,  A.D.  i897,  there  was  commenced,  and  is  now 
pending  and  undetermined  in  the  Circuit  Court  of  said  county,  a  suit, 
or  action  at  law,  in  which  yohn  Doe  is  plaintiff  and  Richard  Roe 
is  defendant ;  that  said  Richard  Roe  is  indebted  to  him  the  said 
yohn  Doe,  after  allowing  to  him  all  just  credits,  deductions,  and  set- 
offs, in  the  sum  of  one  thousand  two  hundred  and  fifty  dollars  and 
fifty  cents,  upon  (here  state  the  nature  of  the  demand^  ;  and  affiant 
further  saith  that  the  said  Richard  Roe  is  not  a  resident  of  this  state, 
and  that  his  place  of  residence  is  {here  state  the  defendants  place 
of  residence  if  known  ;  if  not  known,  state  "that  upon  diligent  in- 
quiry affiant  has  not  been  able  to  ascertain  his  place  of  residence  ") 
(here  state  also  one  or  more  of  the  grounds  of  attachment);  and 
affiant  says  that  he  makes  this  affidavit  for  the  purpose  of  procuring 
an  attachment  against  the  property  of  the  said  Richard  Roe  in  aid 
of  the  said  suit,  or  action  at  law,  now  pending  in  said  court,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  and  further 
deponent  saith  not.  yohn  Doe. 

Subscribed  and  sworn  to  before  me.  this 
ISth  day  of  February,  A.D.  i8P7. 

David  Duncan,  Clerk. 


\ 


12.  Indiana.^ 

a.  In  the  dreult  Ck>art. 

Form  No.  2556. 

In  the  Posey  Circuit  Court,  March  Term,  i8P7. 

yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Indiana,  )  ^^ 
Posey  County.       \ 

yohn  Doe  (or  Samuel  Short),  being  duly  sworn,  deposes  and  says, 
that  he  is  the  plaintiff  (or  that  he  makes  this  affidavit  in  behalf  of 
the  plaintiff)  ^  in  the  above  entitled  action;  that  the  claim  in  this 
action  is  {here  state  the  nature  of  plaintiff ""  s  claim)  ;  that  said  claim 
is  just,  and  that  he  believes  the  plaintiff  ought  to  recover  the  sum  of 
one  thousand  two  hundred  dollars  in  said  action  ;  *  that  said  defend- 

1.  For  luvmnoe  of  Order  on  Sunday. —  It  is  not  necessary  in  the  affidavit 
An  order  of  attachment  may  be  issued  made  by  an  agent  or  attorney,  that  the 
and  executed  on  Sunday  if  the  plaintiff  affiant  should  allege  that  he  makes  it 
will  show  in  his  affidavit  that  the  de-  on  behalf  of  the  plaintiff,  and  that  he 
fendant  is  about  to  abscond  at  that  time  is  his  agent.  Fremont  Cultivator  Co. 
to  the  injury  of  the  plaintiff.  Horner's  v.  Fulton,  103  Ind.  393. 

Anno.  Stat.  (1896),  ^  920.  8.  An  affidavit  by  one  of  two  plain- 
Form  of  affidavit  in  foreign  attach-  tiflfs   setting  out  that   the  affiant  be- 
ment.   Marnine  v.  Murphy,  8  Ind.  273.  lieves  he    ought  to    recover,    is   not 

2.  Who  may  Make.— The  affidavit  may  fatally  defective  in  the  use  of  the 
be  made  by  the  plaintiff  or  some  person  word  "he"  if  it  is  sufficient  in  other 
in  his  behalf.  Rev.  Stat.  Ind.  (1888),  respects.  Fairbank  v.  Lorig,  4  Ind. 
^  916.  App.  451. 
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aot  {here  state  same  one  of  the  grounds  of  attachment  mentioned  in 
the  statutes).^  yohn  Doe  (or  Samuel  Short), 

Subscribed  and  sworn  to  before  me,  this  1st  day  of  March^  io97. 

David  Duncan,  Clerk  of  Posey 
Circuit  Court.* 

b.  In  the  Justice's  Ck>uFt. 

Form  No.  2557. 

yohn  Doe      )      Before  Henry  Grimshaw, 

against        >  J.  P.  of Township, 

Richard  Roe,  )  Posey  County,  Indiana. 

The  said  plaintiff,  John  Doe,  makes  oath  that  the  claim  in  this 
action  is  {here  state  the  nature  of  the  plaintiff  "*  s  claim,),  and  the  said 
John  Doe  also  makes  oath  that  the  said  claim  is  just,  and  that  he 
ought,  as  he  believes,  to  recover  thereon  the  sum  of  ninety  dollars 
{besides  interest  and  costs).     He  also  makes  oath  that  said  {here 

1.  StatemMLt  of  tlM  Btetatory  Orovnds.  Ind.  516,  ciiin^rTrew  v,  Gaskill,  10  Ind. 

— For  the  grounds  of  attachment  in  In-  265.     The  former  case  was  cited  with 

diana,  see  Homer's  Ajmo.  Stat.  Ind.  approval  in  Champ  v.  Kendrick,  130 

(1896),  ^  913.  Ind.  553. 

The  affidavit  may  charee  one  or  all  Where   an    affidavit    indorsed   **  an 

of  the  statutory  grounds  ofattachment,  affidavit  in  attachment  and   garnish- 

and  if  one  is  sustained  it  will  be  suffi-  ment"  and  filed  with  a  complaint,  con- 

cient.    McCollem  v.  White,  23  Ind.  43.  tains,  in  addition  to  what  is  necessary 

The  grounds  of  attachment  may  be  to  procure  a  summons  in  garnishment, 
stated  by  the  use  of  the  disjunctive  con-  all  that  is  necessary  in  an  affidavit  for 
junction,  or,  when  such  is  used  not  to  attachment,  it  will  subserve  both  pur- 
connect  two  distinct  facts  of  different  poses  and  uphold  a  writ  of  attachment, 
natures,  but  to  characterize  and  include  Fremont  Cultivator  Co.  v,  Fulton,  103 
two  or  more  phases  of  the  same  fact  at-  Ind.  393. 

tended  with  the  same  results.   Parsons  In  an  affidavit  for  an  attachment  on 

V.  Stockbridge,  42  Ind.  I3i.  the  ground  that  the  defendant  has  left 

The  affidavit  will  be  sufficient  if  it  the  state,  etc.,  with  the  intent  to  de- 
follows  the  exact  language  prescribed  fraud  his  creditors,  it  is  not  necessary 
by  the  statute.  Sweeny  v,  Cochran,  19  to  allege  that  he  has  been  absent  more 
Ind.  206.  than  one  year,  or  that  an  attempt  has 

Where  the  affidavit  does  not  follow  been    made  to   conceal    his  absence, 

the  exact  language  of  the  statute  it  Those  are  matters  which  may  be  set 

should  at  least  be  a  clear  statement  sub-  up  in  defense.     Frantz  v.  Wendel,  28 

stantially  equivalent  to  the  language  Ind.  391. 

used  in  the  statute.     Fremont  Cultiva-  No  attachment  except  for  the  causes 

tor  Co.  V.  Fulton,  103  Ind.  ^93.  mentioned  in  the  fourdi,  fifth  and  sixth 

Provisos  mentioned  in  the  statutes  clauses  of  the  preceding  section  shall 

need  not  be  averred  in  the  affidavit  for  issue  against  any  debtor  while  his  wife 

attachment ;  if  relied  on  they  should  be  and  family  remain  settled  within  the 

set  up  as  matter  of  defense.     Frantz  v.  county  where  he  usually  resided  prior 

Wendel,  28  Ind.  391.  to  his  absence,  if  he  shall  not  continue 

An  affidavit  that  the  defendant  *'  is  absent  from  the  state  more  than  one 
about  to  sell,  conv^  or  otherwise  dis-  year  after  he  shall  have  absented  him- 
pose  of  his  property,  etc.,  with  intent  self,  unless  an  attempt  be  made  to  con- 
to  cheat,  hinder,  etc.,"  is  good,  not  be-  ceal  his  absence.  Horner's  Stat.  Ind. 
ingin  the  disjunctive.  Parsons  v.  Stock-  ( 1896),  914.  See  also  O'Brien  v.  Daniel, 
bridge,  42  Ind.  121.  2  Blackf.  (Ind.)  290. 

An  affidavit  stating  the  grounds  for  2.  For  the  form  of  the  jurat  gener- 

the  same  as  afliiant  "  verily  believes  **  ally,  see  the  title  Affidavits,  vol.  i, 

is  sufficient.      McNamara  v.  Ellis,  14  pp.  560-570.     As  to  what  officers  have 
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state  one  or  more  of  the  grounds  of  attachment  mentioned  in  the 
statutes),^  yohn  Doe 

Sworn  to  before  me,  by  yohn  Doe^  this  18th  day  of  December^ 
i8P&.  Henry  Grimshaw^  J.  P. 

18.  Iowa. 

a.  When  Debt  is  Due. 
Form  No.  2558. 

yohn  Doe^  plaintiff,      )  In  the   District  Court  of  the  State  of 

against  >      Iowa,  in  and  for  Boone  County,  ^. 

/?icAar</ i?{>«,  defendant.  )      Term,  i8P7. 

The  plaintiff  alleges  as  a  cause  of  action  against  the  above  named 
defendant  {Jiere  set  out  the  facts  constituting  the  cause  of  action^  ; 
that  there  is  now  due  the  plaintiff  thereon  from  the  defendant  the 
sum  oi  five  hundred  dollars ;  ^  the  plaintiff  further  alleges  (here  state 
one  or  more  of  the  grounds  of  attachment  mentioned  in  the  code)  ;  * 

authority  to  take  and  certify  affidavits  tract  it  is  not  required  to  state  in  the 

for  attachment,  see  3  Encyc.  op  Pl.  petition  the  amount  due.     Sherrill  v, 

AND  PR.  6,  7.  Fay,  14  Iowa  292. 

1.  Justices  of  the  peace  may  issue  Neither  is  it  required  in  such  actions, 
writs  of  attachment  against  personal  as  it  is  in  actions  on  contract,  that  the 
property  on  a  demand,  under  the  rules  amount  sued  for  must  exceed  five  dol- 
prescribed  for  the  prosecution  of  such  lars  to  authorize  the  issuance  of  the 
writs,  when  the  amount  claimed  by  any  writ  of  attachment.  Weller  v,  Hawes, 
one  creditor  does  not  exceed  two  hun-  49  Iowa  45. 

dred  dollars,  and  the  jurisdiction  in  8.  Verified PettUflB. — In  Iowa  a  verified 

such    cases  is  co-extensive  with   the  petition  takes  the  place  of  an  affidavit 

county.    Horner's  Stat.  Ind.,  ^  1445*  in  attachment,  and,  in  addition  to  the 

2.  The  petition  for  attachment  must  statement  of  the  cause  of  action  against 
£tate  the  amount  sued  for  by  the  plain-  the  defendant,  it  must  contain  one  or 
tiff  as  nearly  as  may  be,  Kelley  v.  Don-  more  of  the  grounds  of  attachment 
'/ ellyi  29  Iowa  70;  Blakley  v.  Bird,  12  mentioned  in  McClain's  Anno.  Stat. 
Iowa  601;  and  must  clearly  show  Iowa  (1888),  ^4165;  Miller's  Rev.  Code 
whether  the  debt  which  is  the  founda-  Iowa  (1888),  ^  2951.  See  also  supra, 
tion  of  the  plaintiff's  demand  is  due  or  note  5  to  Form  No.  2531  in  Arkansas ; 
will  -become  due  in  the  future,  Kelley  infra,  note  3  to  Form  No.  2564  in  Ken- 
V.  Donnelly,  29  Iowa  70.  tucky. 

In  an  action  upon  contract  the  writ  It  is  not  necessary  to  file  a  separate 

of  attachment  should  be  quashed  when  petition  where  an  attachment  is  asked 

the  petition  therefor  does  not  state  that  at  the  beginning  of  the  action.     Van 

something  is   due,  and   as  nearly  as  Winkle  v.  Stevens,  9  Iowa  264;  Shaffer 

practicable  the  amount  due.     Blakley  v.  Sundwall,  33  Iowa  579;  Shapleigh  v, 

r.  Bird,  12  Iowa  601;  Kelley  v.  Don-  Roop,  6  Iowa  524. 

nelly,  29  Iowa  70.    And  it  is  the  peti-  But  if  the  attachment  is  asked  after 

tion  and  not  the  affidavit  attached  to  it  the  action  is  commenced,  a  new  petition 

which  is  to  state  the  amount  claimed  must  be  filed.  Miller's  Rev.  Code  Iowa 

to  be  due.  Chittenden  v.  Hobbs,  9lowa  (1888),  ^  2950. 

417.  The  petition   need  not   follow  tlie 

If  the  amount  due  is  stated  in  the  exact  language  of  the  statute.  It  is 
body  of  the  petition  asking  judgment,  sufficient  if  there  is  a  substantial  corn- 
it  need  jiot  be  repeated  in  that  part  ask-  pliance  with  its  provisions,  the  requi- 
ingfor  the  writ  of  attachment.  Shaffer  site  facts  being  clearly  stated.  Drake 
V.  Sundwall,  33  Iowa  579.  v,  Hager,  10  Iowa  556;  Crew  v.  Mc- 

In  AcUonB  for  Tort. — When  the  plain-  Clung,  4  Greene  (Iowa)  153 ;  Wiltse  v. 

dff's  claim  is  not  founded  upon  con-  Stearns,  13  Iowa  282. 
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wherefore  the  plaintiff  demands  judgpnent  against  said  defendant 
for  the  sum  oi  five  hundred  dollars,  with  interest  from  thejirst  day 
of  yanuary^  ioP7,  and  costs ;  and  the  plaintiff  also  asks  that  a  writ 
of  attachment  issue  against  the  lands  and  tenements,  goods  and 
chattels,  rights  and  credits  of  said  defendant.^ 

J,  P.  Dolliver, 

Attorney  for  Plaintiff. 
State  of  Iowa,  ) 
Boone  County.  \ 

I«  John  Doe^  being  duly  sworn,  depose  and  say,  that  I  am  the 
plaintiff  in  the  above  entitled  action ;  that  I  have  read  (or  heard 
read)  the  foregoing  petition,  and  that  the  statements  therein  are  true 
as  I  believe.*  John  Doe, 

Sworn  to  and  subscribed  in  my  presence  by  the  said  John  Doe,  this 
Sth  day  of  March,  A.D.  i8P7. 

David  Duncan^  Clerk  of  the  District  Court  of 

Boone  County.* 

b.  When  Debt  is  Not  Due. 
Form  No.  2559* 

John  Doe,  plaintiff,       )  In   the   District  Court  of  the   State  of 

against  >      Iowa,  in  and  for  Boone  County, 

Richard  Roe,  defendant.  )      Term,  i8P7. 

The  plaintiff  alleges  as  a  cause  of  action  against  the  above  named 
defendant  {here  allege  facts  constituting  a  cause  of  action  on  con- 
tract against  the  defendant,  except  the  fact  that  the  debt  is  due)  ; 
that  said  debt  will  be  due  from  the  defendant  to  the  plaintiff  on  the 
first  day  of  May,  i8P7,  and  that  nothing  but  time  is  now  wanting 
to  fix  the  defendant's  absolute  indebtedness  to  the  plaintiff  in  the 
sum  oifive  hundred  dollars ;  that  said  defendant  is  about  to  dispose 

Two  or  more  causes  for  attachment  was,  in  fact,  sworn  to  before  him.  Gook 
may  be  stated  in  the  petition,  but  they  v.  Jenkins,  30  Iowa  452.  See  also  Stout 
should  not  be  stated  in  the  alternative,  v,  Folger,  54  Iowa  71 ;  Bates  v,  Robin- 
Stacy  V.  Stichton,  9  Iowa  399.  son,  8  Iowa  318. 

Is  **  not  now  an  inhabitant  of  this  The  verification  of  the  petition  may 

state  "  has  been  held  equivalent  to  say-  be  by  a  person  other  than  the  plaintiff, 

ing  that  one  is  a  **  nonresident  of  the  and  it  is  not  necessary  that  such  per- 

state."  Wiltse  v.  Stearic,  13  Iowa  281.  son  should  state  any  peculiar  means  of 

1.  An  attachment  must  be  asked  for  knowledge  as  to  the  facts  sworn  to. 
in  the  petition.  Dawson  v.  Jewett,  4  Pitkins  v,  Boyd ,  4  Greene  (Iowa)  25c;; 
Greene  (Iowa)  157 ;  C^een  v.  Griffith,  Sioux  Valley  State  Bank  v.  Kellogg,  &i 
4  Greene  (Iowa)  113.  Iowa  134. 

2.  yerllleafelon. — A  defective  verifica-  But  it  is  desirable  that  the  means  of 
lion  of    the    petition    in    attachment  knowledge  of  such  party  be  shown, 
may  be  amended  under  §  2021  of  the  Bates  r.  Robinson,  8  Iowa  318. 
Code.    LrOwenstein  v.  Monroe,  52  Iowa  8.  For  the  form  of  the  jurat  gener- 
231.  ally,  see  the  title  Affidavits,  vol.  i. 

Proceedings  in  attachment  cannot  be  pp.  560-570.     As  to  what  officers  have 

^successfully  attacked   on   the  ground  authority  to  take  and  certify  affidavits 

that  the  jurat  to  the  affidavit  is  not  for  attachment,  see  3  Encyc.  of  Pl. 

signed  by  the  officer  administering  the  and  Pr.  6,  7.     See  also  the  title  Veri- 

oath  if  it  be  shown  that  the  affidavit  fication. 
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of  his  property  with  intent  to  defraud  his  creditors  (or  charge  one 
or  more  of  the  other  grounds  for  such  attachment^  l  {continuing  and 
concluding  with  verification  as  in  Form  No.  255S) . 

14.  Kansas, 
a.  In  the  Distariiet  Court 

Form  No.  1560. 

In  the  District  Court  of  Cowley  County,  Kansas. 

yohn  Doe^  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe^  defendant.  \ 
State  of  Kansas,  Cowley  County,  ss. 

yohn  Doe  (or  Samuel  Short)  ^"^  being  duly  sworn,  says :  That  he  is 
(the  agent  or  attorney  of)  the  plaintiff  in  the  above  entitled  action ; 
that  said  plaintiff  has  commenced  (or  is  about  to  commence)  the 
above  entitled  action  in  the  District  Court  aforesaid  against  said 
defendant  for  the  recovery  of  one  thousand  dollars,  and  the  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from  the  1st  dsiy  of 
September^  1^6;  that  said  defendant  is  justly  indebted  to  said  plain- 
tiff in  said  sum,  and  interest  upon  the  same,  and  that  the  nature  of 
said  plaintiff's  said  claim  is  as  follows  {here  state  the  nature  of  the 
cause  of  action)  ;  ^  that  said  claim  is  just,  is  due,  and  is  wholly 

1.  The  property  of  the  debtor  may  ground  for  such  attachment  is  relied 

be  attached  previous  to  the  time  when  on.    Danforth  v.  Carter,  i  Iowa  546, 

the  debt  becomes  due,  when  nothing  ^vtrmv/fn^Crewt^.McClung,  4  Greene 

but  time  is  wanting  to  fix  an  absolute  (Iowa)  153. 

indebtedness,  and  when  the  petition  in  2.  Wlio   may   Mftke. — The    affidavit 

addition  to  that  fact  states:    i.  That  must  be  made  by  the  ** plaintiff,  his 

the  defendant  is  about  to  dispose  of  his  '  agent  or  attorney."    Gen.  Stat.  Kan. 

property  with  intent  to  defraud  his  (1889),  §  4274;  Manley  v,  Headley,  10 

creditors;  or,  2.  That  he  is  about  to  Kan.  88;  Baker  v.  Kniclcerbocker,  35 

remove  or  has  removed  from  the  state,  Kan.  290. 

and  refuses  to  make  any  arrangements  Where  the  affidavit  is  actually  made 

for  securing  the  payment  of  the  debt  by  the  attorney  of  the  plaintiff,  but  fails 

when  it  falls  due,  which  removal,  or  to  show  this  met  on  its  face,  the  defect 

contemplated  removal,  was  not  known  may  be  cured  by  amendment.  Cassidy 

to  the  plaintiff  at  the  time  when  the  debt  t\  Fleak,  30  Kan.  54 ;  Tracy  v,  Gunn,  29 

was  contracted ;  or,  3.  That  the  defend-  Kan.  508. 

ant  has  disposed  of  his  property,  in  An  affidavit  is  not  a  pleading  within 

whole  or  in  part,  with  intent  to  defraud  the  meaning  of  the  Kansas  Code  requir- 

his  creditors ;  or,  4.  That  the  debt  was  ing  an  agent  or  attorney  in  verifying 

incurred  for  property  obtained  under  pleadings  to  tell  why  such  verification 

false  pretenses.     Miller's   Rev.  Code  was  not  made  by  the  party  himself. 

Iowa  (1888),  $2956;  Bacon  v.  Marshall,  Johnson  v.  Laughlin,  7  Kan.  359. 

37  Iowa  581 ;  Stacy  v.  Stichton,  9  Iowa  8.  Statement  of  Nature  of  COaiBL — The 

399;  Brace  v.  Grady,  36  Iowa  352.  foundation  of  the  plaintiff's  claim  and 

That  the  defendant  is  about  to  re-  demand  should  be  shown.     Ferguson 

move  or  has  removed  from  the  state,  v.  Smith,  10  Kan.  394. 

and  refuses  to  make  any  arrangements  Alleging  that  the  plaintiff's  claim 

for  securing  the  payment  of  the  debt  was  "for  the  amount  of  money  that 

when  it  falls  due,  need  be  alleged  in  he  was  compelled  to  pay  for  and  on 

the    petition  only  when  the    second  account  of  a  judgment  on  a  bond  or 
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unpaid ;  that  said-affiant  believes  that  said  plaintiff  ought  to  recover 
of  said  defendant  in  said  action  said  sum  of  one  thousand  dollars,^ 
and  interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from  the 
Isi  day  of  September^  iS96^  until  paid ;  that  said  defendant  {here 
state  one  or  more  of  the  statutory  grounds  for  attachments.^ 

yohn  Doe, 

Subscribed  and  sworn  to  before  me,  the  18th  day  of  December^ 
iZ96,  Henry  Grimshaw,  Clerk  of  the  District  Court 

(seal)  of  Cowley  County,  Kansas.' 

writing  obligatory,  wiierein  the  said  stated  in  the  affidavit    disjunctively, 

defendant  was  principal  and  the  plain-  Cook  v.  Burnham,  3  Kan.  App.  27. 

tiff    was    secarity,    and    which    said  The  affidavit  for  attachment  must 

plaintiff  may  pay  for  the  benefit  of  said  not  state  two  or  more  of  the  distinct 

defendant,  that  the  sum  so  paid,  and  grounds  disjunctively.     Dickenson  v, 

for  which   the  defendant  is  indebted  Cowley,  15  Kan.  269. 

to  him,  amounts  to,"  etc.,  sufficiently  Amendmanti. — Upon  motion  to  dis- 

shows  that  the  plaintiff's  claim  was  charge  an  attachment  for  the  insuffi- 

just.     Wilkins  v,  Tourtellott,  29  Kan.  ciency  of  the  affidavit,  it  is  error  to 

513.  refuse  to  allow  the  plaintiff  to  amend 

An  affidavit  need  not  show  that  a  if  a  sufficient  affidavit  is  tendered  by 

promissory  note  executed  by  defend-'  him.    Baker  Wire  Co.  v.  Kingman,  44 

ant  and  another,  and  joint  and  several  Kan.  27 ;  Wells  v.  Danford,  28  Kan.  487. 

in  form,  was  executed  by  any  person  Time  of  Kakliig. — An  affidavit  for  at- 

other  than  the  defendant.     Dunlap  v.  tachment  should  be  made  as  nearly  at 

McFarland,  25  Kan.  488.  the  time  it  is  filed  as  practicable,  jet 

Stating  that  the  claim  was  for  a  cer-  the  lapse  of  intervening  time  will  not 
tain  sum  **  now  due  and  payable  to  the  vitiate  the  affidavit  if  the  grounds  of 
plaintiff  from  the  defendants  on  an  attachment  therein  set  forth  are  of  such 
account  for  merchandise  sold  by  the  de-  a  character  that  they  cannot  change 
fendants  on  commission  for  the  plain-  after  the  making  of  the  affidavit.  Ad- 
tiff,"  has  been  held  sufficient.  Ferguson  ams  v,  Lockwood,  30  Kan.  373. 
V.  Smith,  10  Kan.  394.  S.  Jurat. — The  verification  of  an  affi- 

1.  The  affidavit  for  attachment  must  davit  for  an  attachment  before  the  at- 
state  the  amount  sued  for  by  the  plain-  torney  of  record  of  the  plaintiff,  who  is 
tiff.     Tootle  V,  Smith,  34  Kan.  27.  a  notary  public,  is  unauthorized  bylaw. 

For  the  jurisdiction  of  a  district  court  Tootle  v.  Smith,  34  Kan.  27.     See  also 

depending  upon  the  amount  in  contro-  Carr  v.  Hooper,  48  Kan.  256;  Foreman 

versy,  see  Kan.  Gen.  Stat.  (1889),  §  1961.  v.  Carter,  9  Kan.  681 ;  Warner  v.  War- 

2.  Statement  of  the  Statutory  Qronnds.  ner,  zi  Kan.  121;  Schoen  v.  Sunder- 
— For  the  grounds  of  attachment  in  the  land,  39  Kan.  758. 

District  Court  in  Kansas,  see  Gen.  Stat.  But  an  affidavit  sworn  to  before  the 

Kan.  (1889),  ^  4273-  plaintifTs  attorney  who  is  a  notary  pub- 

The  affidavit  will  be  sufficient  if  it  lie  is  not  void ;  it  is  at  most  onlj  voida- 

follows  the   language  of  the   statute,  ble,  and  may  be  amended.   Swearingen 

Rejburn  v.  Brackett,  2  Kan.  227.    And  v.  Howser,  37  Kan.  126. 

if  it  does  not  follow  the  exact  language  Where  the  clerk  signed  his  name  to 

it  should  at  least  be  a  clear  statement  the  jurat  thus,  **  W.W.  Church,  clerk," 

substantially   equivalent   to    the    Ian-  without  giving  the  title  to  his  office  in 

guage  used  in  the  statute.     Hodson  v,  full,  and  without  putting  the  seal  of  the 

Tootle,  28  Kan.  317.  court  to  the  paper,  it  was  held  that  the 

A  statement  *'  that  affiant  has  reason  attachment  was  not  thereby  rendered 

to  believe  and  does  believe  "the  ground  void.     Simon  t/.  Stetter,  25  Kan.  155. 

of  attachment  stated,  was  held  insuffi-  For  the  form  of  the  jurat  generally, 

cientto  satisfy  the  requirements  of  the  see  the  title  Affidavits,  vol.  i,  pp. 

statute.     Campbell  t*.  Hall,  i  Kan.  488.  560-570.    As  to  what  officers  have  au- 

Altemattve     Statementi.  —  Different  thority  to  take  and  certify  affidavits  for 

phases  of  the  same  fact  which  is  alleged  attachment,  see  3  Encyc.  of  Pl.  and 

as  a  ground   for  attachment  may  be  Pr.  6,  7. 
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Form  No.  2561.1 
(Precedent  in  Ferguson  v.  Smith,  10  Kan.  397.) 

{Title  of  cause  and  court  J) 

State  of  Kansas,  County  of  Labette^  ss. :  William  Lemon ^  of  law- 
ful age,  being  first  duly  sworn,  deposes  and  says  that  he  is  the  duly 
authorized  agent  of  A.  M.  Ferguson^  who  is  about  to  commence  an 
action  in  the  district  court  of  said  county  against  Frank  Smith  and 

E.  A.  Dunham^  copartners,  doing  business  under  the  firm  name  of 

F.  Smith  dc  Co,^  at  Chetopa^  Kansas,  to  recover  the  sum  of  %9S0.85 
now  due  and  payable  to  the  said  Ferguson  from  the  said  Smith  it 
Dunham,  on  an  account  for  merchandise  sold  by  the  said  Smith 
ilh  Dunham,  as  auctioneers,  on  commission,  for  the  said  Ferguson; 
and  this  afHant  further  says  the  said  claim  is  just  and  that  there  is 
now  justly  due  said  Ferguson,  on  said  commission  sales  from  the 
said  Smith  it  Dunham,  the  sum  of  %9S0,85,  and  the  said  Ferguson 
ought  to  recover  said  sum  from  said  Smith  ifb  Dunham.  And  this 
afiiant  further  says  that  Frank  Smith,  one  of  the  above-named 
debtors, 3  has  absconded  with  intent  to  defraud  his  creditors. 

Wm,  Lemon, 
Subscribed  to  in  my  presence  and  sworn  to  before  me  this  seven- 
teenth  of  October,  iS71. 

[(sbal)]  Dan.  S.  Morrison,  Clerk. 

By  R.  y.  Elliott,  Deputy.* 

BY  creditor's  administrator. 
Form  No.  2562. 

(Precedent  in  Jones  v.  Warnick,  49  Kan.  69.) 

(  Title  of  cause  and  court. ) 
State  of  Kansas,  Osage  County. 

F.  H.  Denman,  being  first  sworn  in  due  form  of  law,  on  his 
oath  says  that  he  is  the  plaintiff  above  named,  and  is  the  duly 
qualified  and  acting  administrator  of  the  estate  of  H.  B.  Denman, 
deceased ;  that  on  the  11th  day  of  July,  \%7S,  the  defendant,  Thomas 
W.  Jones,  and  his  wife,  Helen  M.  Jones  (since  deceased),  executed 
their  note  to  H,  B.  Denman  (since  deceased)  for  %500,  with  inter- 
est thereon,  payable  annually,  at  12  percent,  per  annum,  and  also  for 
attorney's  fee  if  suit  be  instituted  on  said  note ;  that  Helen  M.  Jones 

1.  Compare  the  precedents  in  Lyons  ors''  was  used,  when  the  statute  reads 
r.  Insley,  32  Kan.  174;  Marbourg  v,  **  when  the  defendant,  or  one  of  several 
Lewis  Cook  Mfg.  Co.,  32  Kan.  629;  defendants,  has  absconded,"  etc.;  but 
Shellabarger  v,  Mottin,  47  Kan.  452;  the  court  said  the  point  was  too  fine,  and 
Hosea  1'.  McClure,  42  Kan.  405;  Tay-  refused  to  discuss  it.  Ferguson  v, 
lor  V,  Kuhuke,  26  Kan.  132;  Simon  v.  Smith,  10  Kan.  405. 

Stetter,  25  Kan.  156;  Adams  v.  Evans,  8.  For  the  jurat  generally,  see  Af- 

19  Kan.  174.  FiDAviTS,  vol.  i,  pp.  560-570.     As  to 

2.  It  was  objected  to  this  affidavit  what  officers  have  authority  to  take 
that  it  did  not  fulfil  the  statutory  re-  and  certify  affidavits  for  attachment, 
quirements,  because  the  word  **  debt-  see  3  Encyc.  of  Pl.  and  Pr.  6,  7. 
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since,  that  time  died,  leaving  the  defendants  surviving  her  as  her 
heirs  at  law ;  that  she  died  seized  in  fee  of  certain  lands  in  the  state 
of  Kansas ;  that  there  has  been  no  administrator  on  her  estate  in 
the  state  of  Kansas,  and  no  guardian  appointed  in  said  state  for 
said  minor  heirs,  Helen  Maria  and  Susan  Denman  yones,  and 
that  defendants  are  indebted  to  plaintiff  on  said  note  in  the  sum  of 
^940.34,'  that  said  claim  is  just,  due,  and  wholly  unpaid.  And 
affiant  believes  he  ought  to  recover  the  sum  of  %940,S4  on  said  note. 
Affiant  says  farther,  that  all  of  said  defendants  are  nonresidents  of 
the  state  of  Kansas.  Fred.  H,  Denman. 

Sworn  to  and  subscribed  before  me,  this  1st  day  of  yuly,  i87<?. 

(seal)  W,  D.  C.  Smith.  Notary  Public. 

b.  In  the  Justioe's  Court,  i 
Form  No.  2563. 

e^  .      ri  1  •   4.'/r         ^  In  the  Justice's  Court,  before  Abraham 

z>*z      J  §      jrj     s,    \       and  for  Cowley  County,  Kansas. 
Rtchard Roe,  ^ei,,n6^nt.  )  Affidavit  for  Attachment. 

State  of  Kansas,  ) 
Corwley  County.    \ 

(  Continuing,  stating  the  claim  within  the  jurisdiction  of  the  jus- 
tice,^ and  concluding  with  affianfs  signature  and  the  proper  jurat 
as  in  Form  No,  2660,  supra,) 

15.  Kentucky.' 

a.  In  Courts  of  Record. 

Form  No.  2564. 

yefferson  Circuit  Court. 
yohn  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 

yohn  Doe,  the  plaintiff  above  named,  says  (or  Samuel  Short  says 
that  he  is  the  agent  or  attorney  of  the  plaintiff,  yohn  Doe,  who  is 

1.  The  grounds   for  an   attachment  and  is  sworn  to,  no  additional  affidavit 

before  a  justice  of  the  peace,  and  the  is  necessary.    Scott  v,  Doneghy,  17  B. 

requirements  of  the  affidavit  to  be  filed,  Mon.  (Ky.)  321;  Burnam  V.Romans, 

are  set  out  in  Kan.  Gen.  Stat.  (1889),  2  Bush  (Ky.)  191 ;  Franklin  Sav.  Ins.  v, 

4  4874-  M.  M.  Bank,  i  Mete.  (Ky.)  156;  Clark 

8.  For  the  jurisdiction  of  a  justice  of  x\  Miller,  88  Ky.  113.     See  also  supra, 

the  peace  depending  upon  the  amount  n.  5,  p.  325  in  Arkansas;  n.  3,  p.  344  in 

in  controversy,  see    Kan.  Gen.   Stat.  Iowa;  infra,  n.  i,  p.  359  in  Maryland. 

(1889),  §  5433.  Before   lUttnrity  of  be1»t. — Before  a 

3.  For  the  requirements  of  the  affi-  debt   or  liability  upon  a  contract  be- 

davit  for  attachment,  see  Bullitt's  Ky.  comes  due  or  matures,  an  equitable 

Civ.  Code,  ^  196.  action  for  indemnity  may  be  brought 

Yexilled  Petition. — When  an  ordinary  by  a  creditor  against  his  debtor,  by  a 

petition  states  all  the  facts  necessary  to  surety  against  his  principal,  or  by  one 

authorize  the  issuance  of  an  attachment  who  is  jointly  liable  with  another  for 
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absent  from  Jefferson  county)'^  that  the  claim  in  this  action  is- 
for  the  value  of  merchandise  sold  and  delivered  by  the  plaintiff  to 
the  defendant  {or  state  the  nature  of  the  claim  according  to  the 
facts ^  which  must  be  a  debt  or  demand  arising  from  a  contract^ 
express  or  implied^  or  a  judgment  or  award)  ;  that  said  claim  is 
just ;  ^  that  he  ought,  as  he  believes  (or  the  plaintiff  ought ^  as 
affiant  believes),  to  recover  thereon  the  sum  of  one  thousand  dollars,' 
with  interest  thereon  from  the  first  day  of  January,  i8P7,  until 
paid,  and  his  costs  incurred  herein ;  and  he  says  that  the  defendant, 
Richard  Roe,  is  a  nonresident  of  this  state  (or  is  a  foreign  corpora-- 

such  debt  or  liability,  against  the  lat-  a  party  to  make  may,  unless  otherwise 

ter — (i)  if  the  defendant  be  about  to  expressed,  be  made  by  his  agent  or 

depart  from  this  state,  and,  with  intent  attorney   if    he   be   absent   from   the 

to  defraud  his  creditors,  has  concealed  county.     Bullitt's    Code   Ky.    (1895), 

or  removed  from  this  state  his  prop-  ^  550. 

erty,  or  so  much  thereof  that  the  proc-  An  affidavit  made  by  a  person  other 

ess  of  court  after  judgment  cannot  be  than  the  plaintiff  must  show  that  the 

executed ;   (2)  if  there  exist  against  the  affiant  is  the  agent  or  attorney  of  the 

defendant  any  of  the  grounds  for  an  plaintiff.     Anderson  r.  Sutton,  2  Duv. 

attachment  which   are   mentioned   in  (Ky.)  480.     And  that  the  plaintiff  is 

subsections  3,  4,  5,  6,  7,  and  8  of  section  then  absent  from  the  county  in  which 

194  of  the  Civil  Code.    Bullitt's  Ky.  the  suit  is  brought.     Pool  r.  Webster, 

Civ.  Code,  %  237.  3  Mete.  (Ky.)  278.     See  also  Clark  v. 

In  such  action,  if  the  petition,  veri-  Miller,  88  Ky.  113. 

fied  by  the  oath  of  the  plaintiff,  shows  If  the  person  who  makes  the  affidavit 

the  nature  and  amount  of  the  demand,  is   not  the  agent  or  attorney  of  the 

and  when  it  will  mature,  the  court  in  plaintiff  at  the  time  of  making  the  affi- 

which  the  action  is  pending,  or  the  davit,  the  plaintiff  cannot  afterwards 

clerk  thereof,  or  any  circuit  judge,  or  ratify  his  act.     Johnson  xk  Johnson,  31 

the  presiding  judge  of  the  county  court,  Fed.  Rep.  790. 

may  grant  an  attachment  against  the  2.  Most  Aver  Claim  to  Be  Jut. — A 

property  of  the  defendant,  if  the  peti-  failure  to  state  that  the  demand  is  just 

tion  shows  also  the  existence  of  any  of  is  an  irregularity  which  warrants  a  re- 

the  grounds  specified  in  subsection  2  versal  by  the  court  of  appeals,  but  if 

of  section  237  of  Ky.  Civ.  Code.     Bui-  the  objection  is  taken  below  the  plain- 

litt's  Ky.  Civ.  Code,  f  238.  tiff  may  be  allowed  to  amend  his  affi- 

Attaolunenti  acalSBt  Bpeolflc  Penonal  davit.    Bailey  r.  Beadles,  7  Bush(Ky.) 

Property. — In  an  action  to  enforce  a  383.     See  also  Taylor  ?».  Smith,  17  B. 

mortgage  of,  or  lien  upon,  personal  Mon.  (Ky.)  536. 

property;  or  for  the  recovery,  parti-  The  affidavit  may  be  amended  before 

tion  or  sale  of  such  property ;  or  by  or  after  motion  to  discharge  the  attach- 

a  plaintiff  having  a  future  estate  or  in-  ment.     Allen  v.  Brown,  4  Mete.  (Ky.) 

terest  therein  for  the  security  of  his  344. 

rights,  if  it  satisfactorily  appear  from  An  affidavit  wherein  the  plaintiffs 
a  verified  petition,  or  from  affidavits,  state  that  they  have  reasonable  ground 
or  the  proofs  in  the  cause,  that  the  for  believing,  and  do  believe,  that  un- 
plaintiff  has  a  just  claim,  and  that  the  less  prevented  the  property  of  the  de- 
property  is  about  to  be  sold,  concealed,  fendant  will  be  sold  or  concealed  by 
or  removed  from  the  state;  or  if  the  the  defendant ;  that  their  claim  is  just, 
plaintiff  state  on  oath  that  he  has  rea-  etc.,  is  sufficient.  Bell  r.  Mansiield 
sonable  cause  to  believe,  and  does  be-  (Ky.  1890),  13  S.  W.  Rep.  838. 
lieve,  that,  unless  prevented  by  the  8.  For  the  jurisdiction  of  the  circuit 
court,  the  property  will  be  sold,  con-  court  depending  upon  the  amount  in 
cealed,  or  removed  from  the  state,  an  controversy,  see  Ky.  Stat.  (1894),$  966; 
attachment  maybe  granted  against  the  Ky.  Const.,  §  125. 
property.  Bullitt's  Ky.  Civ.  Code,  §  For  the  jurisdiction  of  the  quarterly 
249;  see  also  §§  250,  255.  court  in  civil  cases,  depending  upon  the 

1.  Who    may  Make.  —  Any    affidavit  amount  in  controversy,  see  Ky.  Stat, 

which  this  code  requires  or  authorizes  (1894),  h  1050?  Ky.  Const.,  §  13V 
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Hon)  (or  state  one  or  more  of  the  other  grounds  of  attachment  men- 
Honed  in  the  Civil  Code).^  yohn  Doe  (or  Samuel  Short). 

Subscribed  and  sworn  to  before  me  by  said  yohn  Doe  (or  Samuel 
Short),  this  8th  day  of  March,  i897. 

David  Duncan,  Clerk  Circuit  Court,^ 
Jefferson  County. 

b.  In  the  Jostioe's  Court. 
Form  No.  2565. 

^  h     D         1  "   t'ff         i  ^"   ^^®  Justice's  Court,  of  the  

•^                 ^     i           '       C  District  of  Jefferson  County,  before 

D-r     J  la      AC     J     ^    \  Abraham  Kent,  Justice  of  the  Peace. 

Richard  Roe,  defendant.  ^  Affidavit  for  Attachment. 

{^Continuing,  stating  a  claim  for  an  amount  within  the  jurisdic* 
Hon  of  the  justice,^  and  concluding  with  affianVs  signature , and  the 
proper  certificate  and  iurat  as  in  Eorm  No,  266 Jf,  supra,) 

16.  Louisiana. 

a.  In  the  Ustriet  or  Parish  Court. 

Form  No.  2566. 

John  Doe,  plaintiff,       ]  In  the  District  (ox  Parish)  Court,  within 

against  >      and  for  the  Parish  of  Orleans,  State 

I^ichard  Roe,  defendant.  )      of  Louisiana. 

State  of  Louisiana, 

Parish  of  Orleans. 

John  Doe,  being  first  duly  sworn  according  to  law,  upon  his  oath 

I-  Sttlflmeat  of  Statntory  Onraiuls. —  644;  Wood  v.  Wells,  2  Bush   (Ky.) 

For  the  grounds  of  attachment  in  Ken-  197. 

tucky,  see  Bullitt's   Ky.    Civ.    Code        But  if  two  grounds  are  stated  in  the 

0^5))  ^  194.  alternative,  and  one  of  them  is  not  a  suf- 

^tting  forth  that  the  defendant  has  ficient  foundation  for  the  writ,  the  afS- 

attempted  to  sell  and  dispose  of  his  davit  is  bad  for  uncertainty.     Barnard 

property  to  his  brother  with  fraudulent  v.  Sebre,  2  A.  K.  Marsh.  (Ky.)  151. 
intent  to  cheat,  hinder,  and  delay  the        Statement  on  Difonnatlon  and  Belief . — 

^/^Uorsof  the  defendant,  and  averring  A  statement  in  the  ailidavit  that  the 

^hat  the  sale  is  a  sham  and  fraud,  that  affiant  is  informed  and  believes  the  facts 

^  ^^ndec  had  no  money  or  property,  constituting  the  ground  of  attachment, 

•°«  that  he  had  paid  nothing  for  the  is   sufficient.     Bell  v.  Mansfield    (Ky. 

?*^*^a  he  purchased  of  the  defendant,  1890),  13  S.  W.  Rep.  838;  Ryon  v.  Bean, 

Jl'^flScient.     Bayse  v.  Patterson  (Ky.  2   Mete.    (Ky.)   137.  *  But  an  affidavit 

^5),  32  S.  W.  Rep.  746.  which  contains  the  same  statement,  but 

*t  is  not  sufficient  to  state  that  the  in  the  verification  of  which  the  afRant 

^^^'^clant  so  concealed  himself  that  a  says  he  believes  the  statements  therein 

..'**'*>ons  could   not  be   served   upon  contained  are  true,  thus  in  effect  swear- 

Qj.      The  language  of  the  statute  is  in  ing  that  he  believes  that  he  does  believe 

V        present  tense,   and    the   affidavit  the  statements  to  be  true,  is  insufficient. 

^^^^^^<i  likewise  be  so.     Davis  v.  Ed-  Williams  v.  Martin,  1  Mete.  (Ky.)  43. 
i^.,*^^*  Hard.  (Ky.)  350;  Kennedy  •v.        2.  For  the  form  of  the  jurat  gener- 
ally, see  the  title  Affidavits,  vol.  i, 

y  V.  Trabue,  4 Bush  (Ky.)  648.  pp.  560-570.     As  to  what  officers  have 


Hard 


tw          '^'^^^  Statements. — In  Kentucky  authority  to  take  and  certify  affidavits 

^^    grounds   of  attachment    may   be  for  attachment,  see  3  Encyc.  of   Pl. 

.^^*^  In  the  alternative  in  the  affida-  and  Pr.  6,  7. 

'     Hardy  f.  Trabue,  4  Bush  (Ky.)  8.  For  the  jurisdiction  of  the  jua- 
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deposes  and  says,  that  he  is  the  plaintiff  in  the  above  entitled  cause ; 
that  Richard  Roe,  the  above  named  defendant  of  the  parish  of 
Orleans  aforesaid,  is  indebted  to  the  said  yohn  Doe  in  the  sum  of  one 
thousand  dollars,  ^  on  (ox  for^  {here  state  the  nature  of  the  indebted- 
ncss  and  the  character  of  the  cause  of  action),  and  that  said  defendant 
Richard  Roe  (here  set  out  in  the  language  of  the  statute  the  facts 
showing  the  existence  of  one  or  more  of  the  grounds  of  attachment)  ,* 
and  that  the  plaintiff  is  liable  to  lose  his  debt  by  reason  thereof. 

yohn  Doe. 
Subscribed  and  sworn  to  before  me,  th\s 29th  day  of  yanuary,  \%91 . 
(sbal)  Norton  Porter,  Notary  Public  within  and 

for  the  Parish  of   Orleans,   State  of 
Louisiana.' 

Form  No.  3567. 

(  Title  of  court  and  cause  and  statement  of  venue  as  in  Form  No, 
2566,  supra.)  Samuel  Short,  of  the  Parish  of  Orleans  aforesaid, 
being  first  duly  sworn,  on  his  oath  deposes  and  says,  that  he  is  the 
agent  (or  attorney,  or  attorney  in  fact)^  of  the  said  plaintiff,  yohn 

tice  of  the  peace  depending  upon  the  The  affidavit  may  refer  to  the  peti- 

amount  in  controversy,  see  Ky.  Stat.  tion.  Irving  v.  Edrington,  41  La.  Ann. 

(1894),  §  1086;  Ky.  Const.,  $  142.  671. 

Writ  Oranted  lif  Two  JiutlOM,  wlion  The  grounds  for  attachment  are  enu- 

Jndge  AbMnt. — If  a  provisional  remedy  merated  in  Garland's  Rev.  Code  La. 

may  be  granted  under  the  Code  by  the  (1894),  §  239. 

judge  of  the  court  in  which  the  action  8.  Jurat. — The  affidavit  may  be  taken 

is  brought,  or  the  presiding  judge  of  before  any  one  competent  to  adminis- 

the  county  court,  it  may  be  granted  by  ter  oaths  under  the  Laws  of  Louisiana. 

any  two  justices  of  the  peace  of  the  Irving  v.  Edrington,  41  La.  671. 

county,  if  said  judges  be  absent  there-  The  writ  will  not  be  invalidated  for 

from  and  such  absence  appear  by  affi-  mere  informalities  in  the  jurat.     Eng- 

davit.     Bullitt's  Ky.  Civ.  Code,  $  689.  lish  v.  Wall,  I3  Rob.  (La.)  132. 

1.  For  the  jurisdiction  of  the  district  For  the  form  of  the  jurat  generally, 
court  depending  upon  the  amount  in  see  the  title  A,ffidavits,  vol.  z,  pp. 
controversy,  see  Garland's  Rev.  Code  560-570.  As  to  i^hat  officers  have  au- 
La.  (1894),  ^  126.  thority  to  take  and  certify  affidavits  for 

For  file  jurisdiction  of  the  parish  attachment,  see  3  En'cyc.  op  Pl,  and 

court  depending  upon  the  amount  in  Pr.  6,  7. 

controversy,  see  Garland's  Rev.  Code  Before  Debt  Itae. — For  the  require- 

La.  (1894),  §  127.  ments  of  the  affidavit  in  the  issuance 

2.  Btatement  of  Debt  and  Qronnd  for  of  an  attachment  in  cases  where  the 
Attaobment. — The  creditor  must  de-  debtor  obligation  is  not  yet  due,  see 
mand  the  attachment  in  the  petition  Garland's  Rev.  Code  La.  (1894),  § 
presented  to  the  judge,  Kelly  v.  Bently,  244. 

9  La.  Ann.  586,  and  shall  swear  to  the  4.  Hade  by  One  Other  tlian  Plaintiff. — 

existence  of  the  debt  demanded,  and  The  affidavit  may  be  made  by  the  agent 

also  that  he  verily  believes  one  of  the  of  the  plaintiff  only  when  his  principal 

statutory  grounds  enumerated  in  Gar-  is  absent,  Clark  v.  Morse,  16  La.  Ann. 

land's  Rev.  Code  La.  (1894),  ^  243.  576;  or  when  the  principal  is  physically 

The  affidavit  must  be  positive  as  to  unable  of  making  the  affidavit,  Hawley 

the  debt  and  amount.  Reding  r.  Ridge,  v.  Tarbe,  14  La.  92. 

14  La.  Ann.  36.  The  attorney  at  law  employed  in  the 

Allegations,  other  than  those  con>  case  is  authorized  to  make  the  affidavit 

cerning  the  debt  and  amount,  maybe  for  the  attachment  in  that  case.  Hardie 

sworn  to  on  belief.     Clements  7'.  Cas-  v.  Colvin,  43  La.  Ann.  851. 

sily,  2  La.  Ann.  567.  The  affidavit  need   not  allege  that 
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Doc,  and  that  he  makes' this  affidavit  on  behalf  of  the  said  plaintiff, 
who  is  temporarily  absent  from  said  parish;  that  said  defendant, 
Richard  Roe^  is  indebted  to  the  said  yokn  Doe  in  the  sum  of  fifty 
dollars,  on  (ox  for)  {here  state  the  nature  of  the  indebtedness  and  the 
character  oj  the  cause  of  action)  ;  that  the  affiant  verily  believes  that 
the  said  defendant  Richard  Roe  (here  set  out  in  the  language  of  the 
statute  one  or  more  of  the  grounds  of  attachment)  ;  that  plaintiff  is 
liable  to  lose  his  debt  by  reason  thereof ;  and  that  the  facts  herein 
stated  by  the  affiant  are  within  his  own  personal  knowledge,  and 
are  true  as  he  believes.  Samuel  Short, 

(Jurat  as  in  Form  No.  2566.) 

b.  In  the  Jostioe's  Court,  i 

Form  No.  2568. 

cy  ,      ri  1  •  i.-ir       \  In    the    Justice's   Court   of  the 

John  Doe,  plaintiff,      )      ^_ ,  ^.     ..     p    .  ,     .  ^  ,_^ 


Richard  Roe^  defendant. 


.       Ward,  in  the  Parish  of  Orleans,  State 
D^^  A^c^^A^^*r   \      o^  Louisiana.     Before  Abraham  Kent, 

Justice  of  the  Peace. 
( Continuing,  stating  a  claim  for  an  amount^  within  the  jurisdic- 
tion of  the  justice,  and  concluding  with  afiianfs  signature  and  the 
proper  jurat  as  in  Form  No.  2566,  supra.) 

17.  Maryland.^ 

a.  In  Courts  of  Reeord. 

(1)  Against  Nonresident  Debtor. 

(a)    Generally. 
Form  No.  2569. 

State  of  Ma^rland.    j  ^o  wit. 

County  of  Allegany ^  \ 

Be  it  remembered,  and  it  is  hereby  certified,  that  on  \\\\^2dth  day  of 
January  in  the  year  i8P7,  personally  appeared  before  the  subscriber, 
a  clerk  of  the  Circuit  Court  within  and  for  the  county  of  Allegany,^ 

the  principal  is  absent.    Schneider  v.        As  to  the  amendment  of  attachment 
Vercker,  11  La.  Ann.  274.  proceedings,   see   Md.   Pub.   Gen.  L. 

1.  La.  Act  105,  of  1877,  extra  session,     (1888),  art.  9,  ^  37. 

authorizes  justices  of  the  peace  to  issue  4.  B«fiire  Wliom  may  1m  Kade. — The 

attachments  for  the  causes  enumerated  affidavit  for  an  attachment  against  a 

inGadand's  Rev.  Code  La.,  ^  239  nonresident  or  absconding  person  may 

2.  For  the  jurisdiction  of  the  jus-  be  made  before  any  justice  of  the  peace 
tice  of  the  peace  depending  upon  the  or  any  judge  of  a  court  of  law  in  the 
amount  in  controversy,  see  Garland's  state  of  Maryland;  or  before  any  judge 
Rev.  Code  La.  (1894),  h  1064.  of  the  court  of  record  of  the  United 

>•  HvKSiilMiUiitlaUy  Follow  Statatocy  States,  or  of  any  state,  district,  or  ter- 

^*MM|t.^  Where   the  affidavit  does  ritory  of  the  United  States ;  or  before 

not  follow  the  exact  language  of  the  a  commissioner  appointed  by  the  state 

statute  it  should  at  least  be  a  clear  state-  to  take  acknowledgments  of  debts ;  or 

njeni  substantially  equivalent  thereto,  before  a  notary  public ;  or,  if  out  of  the 

"renknn  v.  Claflin,  49  Md.  24.  United  States,  before  a  consul  or  vice- 
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yohn  Doe,'^  and  made  oath^   in  due   form   of  law    on   the   Holy 
Evangely  of  Almighty  God  :  * 

I.  That  Richard  Roe,  not  being  a  citizen  of  the  state  of  Mary- 
land, and  not  residing  therein,  is  justly  and  bona  fide'  indebted  unto 
the  said  yohn  Doe  *  in  the  full  and  just  sum  oijive  hundred  dollars* 
over  and  above  all  discounts ; 

II.  That  affiant  knows*  (or  is  credibly  informed  and  verily  be- 
lieves^ 7  that  the  said  Richard  Roe  is  not  a  citizen  of  the  state  of 
Maryland,  and  does  not  reside  therein  ;  ® 

consul  of  the  United  States,  or  before  positively  necessary.  Franklin  v,  Claf- 

the  clerk  of  the  court  from  which  the  lin,  49  Md.  37. 

attachment  shall  issue.     Pub.  Gen.  L.  B.  8tat«m«nt  of  Anurant. — The  affida- 

Md.  (1888),  art.  9,  §  5.  vit  must  state  that  the  debtor  is  bona 

If  the  affidavit  is  made  in  this  state,  fide  indebted  to  the  creditor  in  a  cer- 

and  before  a  justice  of  the  peace  or  a  tain  sum  over  and  above  all  discounts, 

judge  in  any  other  county  than  that  in  Pub.  Gen.  L.  Md.  (1888),  art.  9,  ^  4. 

which  the  attachment  is  to  be  issued,  The  omission  of  the  word  **  dollars" 

there  shall  also  be  a  certificate,  under  in  the  certificate  to  an  affidavit  for  an 

the  seal  of  the  court,  from  the  clerk  to  attachment,  wherein  the  amount  of  the 

the  circuit  court  for  the  county  in  which  indebtedness    is    otherwise    correctly 

it  is  made,  that  the  justice  of  the  peace  stated,  and  where  the  warrant  of  at- 

or  judge  before  whom  it  was  made  was,  tachment  correctly  states  the  amount 

atthe  time  of  the  making  thereof,  a  jus-  due  in  all  respects,  should  be  treated 

tice  of  the  peace  or  judge;  or  the  same  as  a  clerical  misprision.     DeBebian  v. 

may  be  certified  by  the  clerk  of  the  su-  Gola,  6j.  Md.  262. 

perior  court  of  Baltimore  city,  when  For  the  jurisdiction  of  circuit  courts 

the  affidavit  is  made  in  that  city;  or  if  depending  upon  the  amount  incontro- 

the  affidavit  be  made  out  of  the  state,  versy,  see  Md.  Pub.  Gen.  L.  (1888), 

and   before  a  judge  of  the  court  of  art.  26,  §  36 

record,  there  shall  be  a  certificate  from  For  the  jurisdiction  of  the  circuit 

the  clerk  of  said  court,  under  the  seal  court  of    Baltimore    City  depending 

thereof,  that  at  the  time  the  same  was  upon  the  amount  in  controversy,  see 

made  he  was  judge  of  said  court,  and  Md.  Const.,  art.  4,  §  29. 

that  the  same  is  a  court  of  record;  or  For  the  jurisdiction  of  the  superior 

if  made  before  a  commissioner  of  this  court  of  Baltimore  City,  the  court  of 

state,  the  same  shall  be  certified  under  common  pleas,  and  the  Baltimore  City 

the  official  seal.    Pub.  Gen.   L.   Md.  court  depending  upon  the  amount  in 

(1888),  art.  9,  §6.     Evesson  v.  Selby,  controversy,   see  Md.   Const.,   art  4, 

32  Md.  345;  Coward  v,  Dillinger,  56  ^  28. 

Md.  60.     See  the  title  Afpidavits,  6.  The  affidavit  must  state  that  the 

vol.  I,  pp.  630-633.  creditor  "knows,   or  is  credibly  in- 

1.  A.S  to  who  may  be  plaintiff  in  an  formed  and  verily  believes,  that  the  said 

attachment  against  a  nonresident,  see  debtor  is  not  a  citizen  of  this  state,  and 

Pub.  Gen.  L.  Md.  (1888),  art.  9,  ^  i.  that  he  doth  not  reside  therein."  Pub. 

8.  The  creditor  may  both  swear  and  Gen.  L.  Md.  (1888),  art.  9,  §  4.     See 

affirm  without  vitiating  the  affidavit,  also  Dean  t;.  Oppenheimer,  25  Md.  377. 

Matthews  v.  Dare,  20  Md.  248.  7.  Where  the  statute  (Act  of  1864,  c. 

8.  The  words  bona  fide  are  essen-  306)  required  an  affidavit  to  be  that 

tial,  and  their  omission  is  fatal.  Thomp-  **  the  plaintiff  knows  or  believes,"  etc.. 

son  f^.Towson,  i  Har.  &M.  (Md.)  504;  an  affidavit  made  by  the  clerk  of  the 

Pub.  Gen.  L.  Md.  (1888),  art.  9,  §  4.  plaintiff  that  '*  he  knows  or  has  good 

4.  Where  there  is  more  than  one  de-  reason  to  believe"  was  held  defective, 

fendant,  instead  of  this  clause   insert  Dean  v.  Oppenheimer,  25  Md.  368. 

the  following:   <*  Not  being  citizens,  8.  Statement  of  VoorMldMiM. — The 

and  neither  of  them  being  a  citizen  of  affidavit  sufficiently  avers  the  jurisdic- 

the  state  of  Maryland,  and  neither  of  tional  fact  of  the   nonresidence  if  i: 

them  residing  therein."    Johnston  v.  states  that  the  defendants  are  not  cit:- 

Mathews,  32  Md.  363.     But  this  is  not  zens  of  the  state  of  Maryland  and  do 
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III.  And  at  the  same  time  the  affiant  produced  to  me  a  bond  (or 
account^  or  other  evidence  of  debt  as  the  case  may  be)l  on  and  by 
which  the  said  Richard  Roe  is  so  indebted,  which  is  hereunto  an- 
nexed. Calvin  Clark,  Clerk  of  the  Circuit 

Court  of  Allegany  County.^ 

WHBRB    DEFENDANT    IS    A    CORPORATION.' 

Form  No.  2570. 

( Commencing  as  in  Form  No.  2669,  and  continuing  down  to  *.) 

I.  That  the  Northport  Cycle  Company,  a  corporation  not  char- 
tered by  the  state  of  Maryland,  not  being  a  citizen  of  the  state  of 
Maryland,  and  not  residing  therein,  is  justly  and  bona  fide  indebted 
unto  the  said  John  Dee  in  the  full  and  just  sum  of  eight  hundred 
dollars  over  and  above  all  discounts. 

II.  (  Continuing  and  concluding  as  in  Form  No.  2669,  supra^ 
substituting  the  name  of  the  corporation  for  **  Richard  Roe,'') 

OR 

Form  No.  2571, 

(  Commencing  as  in  Form  No.  2669,  and  continuing  down  to  *. ) 

I.  That  the  maryland  Marble  Company,  a  corporation  chartered 
by  the  state  of  Maryland,  but  not  having  a  president  or  a  majority 
of  the  directors  or  managers  residing  in  the  state  of  Maryland,  not 
being  a  citizen  of  the  state  of  Maryland,  and  not  residing  therein,  is 
justly  and  bona  fide  indebted  unto  the  said  yohn  Doe  in  the  full  and 
just  sum  of  eight  hundred  dollars  over  and  above  all  discounts. 

II.  (  Continuing  and  concluding  as  in  Form  No.  2669,  supra, 
substituting  the  name  of  the  corporation  for  ^^ Richard  Roe.'') 

not  reside  therein.  Franklin  t^.Claflin,  authority  to  take  and  certify  affidavits 

49  Md.  24.  for  attachment,  see  3  Encyc.  of  Pl. 

Alleging  "that  defendant,  not  being  and  Pr.  6,  7. 

a  citizen  of  the  state  and  not  residing  Where  the  affidavit  for  attachment  is 

therein,  is  indebted,"  sufficiently  com-  made  before  a  judge  in  another  state, 

plies  with  the  statute  requiring  the  it  should  appear  by  the  certificate  of 

plaintiff  to  make  oath  that  **  he  knows,  the  clerk  that  he  is  authorized  to  ad- 

or  is  credibly  informed  and  verily  be-  minister  an  oath.     Prentiss  v,  Gnj,  4 

Heves,  that  defendant  is  a  nonresident."  Har.  &  }.  (Md.)  192. 

Gunby  v.  Porter,  80  Md.  402.  And  where  the  judge  is  a  judge  of  a 

Where  only  one  of  several  defend-  court  of  record,  that  fact  should  also 

ants    is  a   nonresident,  the    affidavit  appear  in  the  certificate.     Evesson  v. 

should  state  joint  indebtedness,  and  al-  ^^1^*  3^  ^d-  34^  1  Pub.  Gen.  L.  Md. 

lege  the  nonresidence  of  the  one  who  (1880),  art.  9,  ^  6. 

is  a  nonresident.     Johnston  v.   Math-  In  Maryland  an  attachment  has  been 

ews,  32  Md.  363.  sustained  where  the  affidavit  was  not 

1.  The  affidavit  must  state  that  the  certified  by  the  clerk,  where  the  court 

affiant  at  the  time  of  making  the  affi-  was  satisfied  that  the  affidavit  was  in 

davit  produced  a  bond,  account,   or  fact  sworn  to  before  the  writ  was  issued, 

other  evidence  of  debt.  Md.  Pub.  Gen.  and  that  the  omission  of  the  clerk  to 

L.  (1888),  art.  9,  §  4.  certify  was  an  oversight  and  had  been 

S.  For  the  forms  of  the  jurat  gener-  corrected  before  the  return  of  the  writ, 

ally,  see  tiie  title  Affidavits,  vol.  i.  Farrow  v.  Hayes,  51  Md.  ^98. 

PP-  5^^570.    As  to  what  officers  have  S.  Pub.  Gen.  L.  Md.  (1888),  art.  9t  $  2. 
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WHERE     PLAINTIFF    COPARTNERSHIP     SUES     DEFENDANT 

COPARTNERSHIP. 

Form  No.  2572. 

(Precedent  in  Dawson  f.  Brown,  12  Gill  &  }.  (Md.)  53.)^ 

State  of  Maryland,  Baltimore  City^  to  wit : 

Be  it  remembered,  that  on  the  seventeenth  day  of  Afril^  in  the 
year  one  thousand  eight  iiundred  and  thirty-seven^  before  me  the  sub- 
scriber, a  justice  of  the  peace  of  the  State  of  Maryland,  in  and  for 
the  said  city,  personally  appeared  Philip  Thomas  Dawson^  a  citizen 
of  the  State  of  Maryland,  and  made  oath  on  the  Holy  Evangely  of 
Almighty  God,  that  Patrick  Ryan  and  yohn  Ryan^  partners  trad- 
ing under  the  firm  of  John  Ryan  it  Sons,  are  justly  and  bona  fide 
indebted  unto  him  the  said  Philip  Thomas  Dawson  and  Frederick 
Dawson,  partners  trading  under  the  firm  of  William  Dawson  it 
Company,  in  the  sum  of  eleven  thousand  two  hundred  eighteen  dol- 
lars twenty-five  cents,  over  and  above  all  discounts,  and  at  the  same 
time  the  said  Philip  Thomas  Dawson  produced  to  me  the  account 
on,  and  by  which  the  said  Patrick  Ryan  and  yohn  Ryan  are  so 
indebted,  which  is  hereto  annexed ;  and  the  said  Philip  Thomas 
Dawson  did  also  make  oath  that  he  is  credibly  informed  and  verily 
believes,  that  the  said  Patrick  Ryan  and  John  Ryan  are  not,  nor  is 
either  of  them  a  citizen  of  the  State  of  Maryland,  and  that  they  do 
not  reside  therein.  Samuel  Pickering, 

(!>)  Nonresident  Heir  or  Devisee.^ 
Form  No.  2573. 

(  Commencing  as  in  Form  No.  2569,  and  continuing  down  to  ♦.) 

I.  That  yohn  Doe,  late  of  Oakland,  deceased,  was,  at  the  time 
of  his  death,  bona  fide  indebted  to  the  said  Richard  Roe  in  the  sum  of 
five  hundred  dollars  over  and  above  all  discounts ;  that  said  in- 
debtedness is  still  due  and  wholly  unpaid ;  that  the  said  yohn  Doe 
died  intestate  (or  having  first  made  his  last  will  and  testament, 
duly  executed  to  pass  real  estate,  and  duly  admitted  to  probate^  ;  that 
one  yames  Doe,  ds  heir  at  law  (or  as  devisee  under  the  last  will  and 
testamQnt)  of  the  said  yohn  Doe,  is  entitled  to  certain  real  estate 
of  which  the  said  yohn  Doe  died  seised  and  possessed,  situated 
in  the  county  of  Allegany  aforesaid,  and  described  in  the  words 
and  figures  following,  to  wit  {here  set  out  description  of  the  real 
estate)  ; 

II.  That  affiant  knows  (or  is  credibly  informed  and  verily  be- 
lieves), that  the  said  yames  Doe  is  not  a  citizen  of  the  state  of 
Maryland,  and  does  not  reside  therein ; 

1.  See  also  the  precedents  in  Bald-  446;  Shivers  v,  Wilson,  5  Har.  &  J. 

win  V.  Neale,  10  Gill  &  J.  (Md.)  274;  (Md.)  130. 

Boarman  T'.  Patterson,  I  Gill  (Md.)  373;  2.  Pub.  Gen.  L.  Md.  (z888),  art.  9, 

Yerby  v.  Lackland,  6  Har.  &  J.  (Md.)  §  25. 

856  Volume  II. 


2574.  ATTACHMENT,  ETC.  2675, 

III.  And  at  the  same  time  the  affiant  produced  before  me  the  bond 
(or  account,  or  other  evidence  of  such  debt  as  the  case  may  be)  on 
and  by  which  the  said  yohn  Doe  was  so  indebted,  as  well  as  a  cer- 
tified copy  of  the  last  will  and  testament  of  the  said  John  Doc,  both 
of  which  are  hereunto  annexed. 

♦  Norton  Porter,  Notary  Public  within 

(sbal)^  and  for  the   County  of  Allegany, 

Maryland. 

(2)  Against  Absconding  Debtor.* 
Form  No.  2574. 

( TJiis  affidavit  is  like  the  one  given  in  Form  No,  2669,  supra, 
with  this  exception  ;  instead  of  paragraph  II,  substitute  thefollovh 

II.  That  affiant  knows  (or  is  credibly  informed  and  verily  be- 
lieves) that  the  said  Richard  Roe  has  absconded.' 

(8)  O^  Original  Process  for  Fraud.* 

{a)  Generally, 

Form  No.  2575. 

( ms  affidavit  is  like  the  affidavit  given  in  Form  No,  2669, 
supra,  except  that  instead  of  paragraph  II,  should  be  inserted  the 
following:) 

1.  Each  notary  public  shall  authen-  tract  complained  of,  or  the  tort  actually 

ticate  his  official  acts  with  his  notarial  .  committed,  verified  bj  the  affidavit  of 

seal.    Pub.  Gen.   L.  Md.  (1888),  art.  the  plaintiff  or  some  one  on  his  behalf. 

68,  ^  7.  ...     The  proceedings  shall  in  all 

%.  As  to  who  may  be  plaintiff  in  an  particulars  conform  to  the  proceedings 

attachment  against  an  absconding  per-  against  nonresident   and   absconding 

son,  see  Pub.  Gen.  L.  Md.  (1888),  art.  debtors   in   actions    ex  contractu    for 

9,  §  I.  liquidated  damages.     Md.  Pub.  Gen. 

8.  If  the  debtor  resides  in  the  state  L.  (1888),  art.  9,  §  43. 

the  affidavit  must   state    that  affiant  4.  Attachment  on  Original  ProoeBB  for 

"doth  know,  or  is  credibly  informed  Fraud. — The  plaintiff,  or  some  person 

and  verily  believes,  that  the  said  debtor  in  his  behalf,  shall  make  an  affidavit 

hath  absconded.'*     Md.  Pub.  Gen.  L.  before  the  clerk  of  the  court  from  which 

(i888)y  art.  9,  ^  4.  said  attachment  shall  issue  or  before 

Agi^it  Nonresident    or   Abeconding  some  officer  authorized  by  the  laws  of 

BeMor,  when  Damages  Are  Unliquidated,  the  state  of  Maryland  to  take  affidavits, 

— Attachments  may  also  issue  against  as  enumerated  under  section  5  of  arti- 

nonresident    or    absconding    debtors,  cle  9,  stating  that  the  defendant,  or 

in  cases  arising  ex  contractu,  where  defendants,  named  in  the  writ  of  at- 

the  damages  are  unliquidated,  and  in  tachment  is,  or  are,  bona  fide  indebted 

actions  for  wrongs  independent  of  con-  to  the  plaintiff,  or  plaintiffs,  in  the  sum 

tract.    Md    Pub.  Gen.  L.  (1888),  art.     of dollars  over  and  above  all  dis- 

%  ^  43*    But  in  such  cases  no  attach-  counts,  and  that  the  plaintiff  knows  or 

ments  shall  issue  until  a  declaration  has  good  reason  to  believe  either  of  the 

shall  have  been  filed,  setting  out  spe-  four  grounds  for  attachment  enumer- 

cially  and  in  detail  the  breach  of  con-  ated  in  statute.  Laws  Md.  (1892), c. 510. 
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II.  That  affiant  (or  yohn  Doe)  l  knows  (or  has  good  reason  h 
believe)  ^  that  (here  set  out  in  the  language  of  the  statute  one  or  mort^ 
of  the  grounds  of  attachment) . 

{h)  Against  Married  Woman fi 
Form  No.  2576. 

{Commencing as  in  Form  No,  2569,  and  continuing  down  to  *  ) 

I.  That  Rachel  Roe,  the  wife  of  Richard  Roe,  was  on  \}\%  first  day 
of  January,  iS96,  and  has  since  been  conducting  business  in  Oakland, 
in  the  county  and  state  aforesaid,  in  her  own  name  as  a,  feme  sole, 

II.  That  while  she  was  so  conducting  said  business  she  incurred 
an  indebtedness  of  five  hundred  dollars  in  and  about  the  said  busi 
ness,  to  the  said  John  Doe  for  {here  set  out  the  nature  of  the  consid- 
eration for  the  indebtedness) , 

III.  That  the  said  Rachel  Roe  still  is  justly  and  bona  tide  in- 
debted to  the  said  John  Doe  over  and  above  all  discounts  in  tlie  said 
sum  oi  five  hundred  dollars  so  incurred  as  aforesaid, 

IV.  That  the  said  Rachel  Roe,  by  her  own  skill,  mdustry,  and 
personal  labor,  on  X\i^  first  day  of  January,  iS96,  did  earn,  and 
thereafter  has  earned,  money  (or  acquired  othtr  property,  real  or 
personal,  or  mixed,  naming  the  property  if  so  desired),  in  the  man- 
ner and  place  as  aforesaid,  which  is  liable  for  the  payment  of  said 
indebtedness  oi  five  hundred  dollars,  so  incurred  by  her  at  the  time 
and  in  the  manner  aforesaid,  according  to  the  provisions  of  Art  45, 
7,  Code  of  Public  Laws  of  the  State  of  Maryland,  as  amended  by 
the  Act  of  Assembly,  1882,  c.  265. 

V.  That  the  affiant  (or  John  Doe)  knows  or  has  good  reason  to 
believe  {here  set  cut  in  the  language  of  the  statute  one  or  more  of 
the  grounds  for  attachment  on  original  process  for  fraud) . 

Calvin  Clark,  Clerk  of  the  Circuit  Court 
,  of  Allegany  County,  Maryland. 


I  (4)  After  Two  Summonses  Returned  Non  Est.* 

Form  No.  2577. 

(  Commencing  as  in  Form  No.  2569,  and  continuing  down  to  *.) 
I.  That  Richard  Roe  was,  when  the  above  entitled  action  was 
instituted  against  him  by  the  said  John  Doe  in  the  Circuit  Court  of 
Allegany  county,  and  is  now  justly  and  bona  fide  indebted  to  the 
said  John  Doe  in  the  full  and  just  sum  oifive  hundred  dollars  over 
and  above  all  discounts. 

1.  If  the  affidavit  is  made  by  one  pany  have  **  good  reason  to  believe," 
other  than  the  plaintiff,  the  affiant  must  etc.,  was  held  good  without  an  allega- 
swear  that  the  plaintiff  knows  or  has  tion  that  the  individuals  composing  the 
good  reason  to  believe  one  of  the  stat-  firm  "  believed."  Stewart  v,  Katz,  30 
utory  grounds.  Dean  v.  Oppenheimer,  Md.  334. 

25  Md.  377.     See  also  Stewart  xk  Katz,        8.  Pub.  Gen.  L. Md.  (1888),  art.45,  §  7. 
30  Md.  334.  4.  Pub.  Gen.  L.  Md.  (1888),  art.  9,  § 

2.  An  affidavit  that  John  Doe  &  Com-    24;  Randle  v,  Melien,  67  Md.  187. 
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11.   (  Thi^  paragraph  is  the  same  as  paragraph  numbered  III,  in 
Farm  No.  2669,  supra, ) 

Calvin  Clark,  Clerk  of  the  Circuit  Court 
of  Allegany  County,  Maryland.  ^ 

(5)  For  Dbbt  Not  Due. 

The  creditot  may,  in  certain  cases,  proceed  by  attachment  upon 
dcbtf  or  obligations  which  have  not  matured-* 

(t5)  By  One  Other  than  the  Creditor.* 

Form  No.  3578. 

State  ot  Maryland,     )  .        .. 
(joxmty  oi  Allegany,  \ 
Be  it  remembered,  and  it  is  hereby  certified,  that  on  this  29^h  day 

1.  Petltlos  fi>r  WAX. — ^This  affidavit  is  in  the  following  words :  **  Ordered  this 

attached  to  the  petition  for  the  writ,  15tk  A2iy  oi  February^  i897ibythe  Ctr- 

which  IS  in  the  following  form  :  cuit  Court  oi  Allegany  County,  that 

In  the  Circuit  Court  of  Allegany  the  writ  of  attachment  issue  as  prayed 

County,  Maryland.  for  in  the  foregoing  petition. 

yi'/H  Dee,  plaintiff,      )  To  the  Hon-  Carroll  Johnson,  Judge  of 

against                 >    orableC^r-  the  Circuit  Court  of  ^ //<?- 

i?/V:Aarrt /?5e,  defendant.  )    roll  John-  ^fl»^  County,  Maryland." 

fon.  Judge  of  the  Circuit  Court  of  8.  Attacbment  for  Debt  Not  Dne. — The 

^//6^/7ji^  County,  Maryland  :  The  pe-  grounds  for  attachment  in  such  cases 

rition  r>f  yokn  Doe,  the  above  named  are  enumerated  in  Laws  Md.  (1894), 

plaintiff,  respectfully  shows  that  two  c.  648,  and  are  8<«  follows : 

summonses  have  been  issued  against  i.  When   the  debtor  absconds;    2. 

Richard  Roe,    the    defendant    above  When  he  has  assigned,  disposed  of,  or 

named,  and  that  both  have  been  re-  concealed,  or  is  about  te  assign,  dispose 

tuirned  **  non  est,"  as  will  more  fully  of,  or  conceal,  his  property  or  some 

appeal  by  reference  to  the  papers  and  part  thereof,  with  intent  to  defraud  his 

proceedings  in  theaboveentitledcause;  creditors;    3.  When  he  is  ab^ut  to  ab- 

that  the  said  defendant  was,  when  this  scond  from  this  state ;  4.  When  he  has 

suit  was  instituted,  and  still  is,  indebt-  fraudulently  contracted  the  deb^  or  in- 

ed  to  the  plaintiff  in  the  full  and  just  curred  the  obligation  respecting  which 

sum  oifive  hundred  dollars  over  and  the  action  was  brought;  or,  5.  When 

above  all  discounts,  and  he  produces  he  has  removed  or  is  about  to  remo'^^r 

herewith  the  bond  (or  account,  or  other  his  property,  or  some  portion  thereof, 

evidence  of  debt,  as  the  case  may  be),  out  of  this  state  with  intent  to  defrau*^ 

on  and  by  which  the  defendant  is  so  in-  his  creditors. 

debted ;  that  the  said  sum  is  justly  and  The  affidavit  may  be  drawn  by  refe; 

bona  fide  due;  that  your  petitioner,  the  ence  to  Forms  Nos.  2569  to  2577. 

above  named  plaintiff,  is  entitled  to  an  Must  State  Date  of  Maturity.— ^The  date 

attachment  against  the  estate,  both  real  of  the  maturity  of  the  debt  or  obliga- 

and  personal,  of  the  said  defendant  to  tion  shall  be  set  forth  in  the  affidavit, 

secure  the  payment  of  said  sum  here-  Laws  Md.  (1894),  c.  648. 

inabove   mentioned,  according  to  the  The    affidavit    must    clearly    show 

acts  of  assembly  in  such  case  made  and  whether  the  debt  which  is  the  founda- 

provided.     (  Concluding  in   the  usual  tion  of  the  plaintiff's  demand  is  due  or 

manner.)  will  become  due  in  the  future.  Thomp- 

Order  flnr  Writ. — Indorsed  upon  the  son  z\  Towson,  i  Har.  &  M.  (Md.)  504. 

petition  is  the  order  of  the  judge  for  8.  Allldaylt  by  One  Other  than  Cred- 

the  writ  of  attachment,  which  may  be  iter. — The  affidavit  for  an  attachment 
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of  yanuary^  in  the  year  i8P7,  personally  appeared  before  the  sub- 
s^:riber,  clerk  of  the  Circuit  Court  within  and  for  the  county  of  Alle- 
gany^ Samuel  Shorty  and  made  oath  in  due  form  of  law  on  the 
Holy  Evangely  of  Almighty  God : 

I.  That  he  is  the  agent  (or  attorney)  of  John  Doe, 

II.  (  Continuing  and  concluding  as  in  one  of  the  preceding  Forms 
Nos.  2569  to  2677^  supra ^  as  the  case  may  be.) 

b.  In  the  Justioe's  Court. 

The  affidavit  necessary  to  authorize  the  issuance  of  an  attachment 
by  a  justice  of  the  peace  must  show  the  same  facts  and  comply  with 
the  same  requirements  as  an  affidavit  for  the  issuance  of  an  attach- 
ment from  a  circuit  court.  ^ 

18.  Hlehlgan. 

a.  In  Courts  of  Reeord.^ 

(1)  After  Dkbt  Dub. 

Form  No.  2579. 
[John  Doe^  plaintiff, 

against  ^  Circuit  Court,  County  of  Montcalm^S^ 

Richard  Roe^  defendant. 

against  a  nonresident  or  an  absconding  tion  does  not  exceed  one  hundred  dol- 
person  may  be  made  by  the  creditor,  or  lars.  Md.  Pub.  Gen.  L.  (1888),  art.  52, 
one  of  them  where  there  are  more  than  %  39;  art.  9}  ^  31 ;  art.  52,  §  6. 
one,  or  by  the  agent  of  the  creditor,  or  On  Original  Ptooms  for  FTand. — Everv 
creditors;  by  the  president,  cashier,  or  justice  of  the  peace  may  issue  an  at- 
other  officer  of  the  corporation ;  by  any  tachment  in  any  of  the  cases  mentioned 
executor  or  administrator;  or  where  in  art.  9,  %  35,  Md.  Pub.  Gen.  L.  (1888), 
the  attachment  is  to  be  issued  in  the  where  the  sum  claimed  shall  not  ex- 
name  or  on  behalf  of  an  infant,  by  the  ceed  one  hundred  dollars,  upon  the 
guardian  of  such  infant,  or  by  the  in-  party  applying  for  the  same  making 
fant  himself;  or  by  the  husband  of  a  before  the  justice  an  affidavit  and  ex- 
feme  cox^ert^  or  by  the  committee  of  hibiting  the  proofs  and  vouchers  nec- 
a  lunatic.  Pub.  Gen.  L.  Md.  (1888),  essary  to  authorize  an  attachment  to 
art.  9,  §  7.  be  issued  from  the  circuit  court  or  the 

In  attachment  on  original  process  for  superior  court  of  Baltimore  City,  or 

fraud,  some  one  in  behalf  of  the  plain-  the  court  of  common  pleas  of  Baltimore 

tiff  may  make  the  affidavit.  Pub.  Gen.  City,  or  the  Baltimore  City  court,  in 

L.  Md.  (1888),  art.  9,  §  35.  such  cases.     .     .     .     The  proceedings 

For  the  method  of  wording  the  affi-  shall  conform  as  near  as  practicable  to 

davit  when  made  by  the  agent  of  a  the  proceedings  under  writs  of  attach- 

creditor,  see  Stewart  t*.  Katz,  30  Md.  ment  issued  by  a  justice  of  the  peace 

334.  against    nonresident    or    absconding 

1.  Against  Nonresident  or  Absoondlng  debtors.    Md.  Pub.  Gen.  L.  (1888),  art. 

Debtor. — Any  person  making  the  affida-  52,  §  45. 

vit  and  exhibiting  the  proofs  and  vouch-  8.  Mnst  be  Annexed  to  Writ. — The  affi- 

ers  necessary  under  Pub.  Gen.  L.  Md.  davit  should  be  annexed  to  the  writ  of 

(i888),art.  9,  §4,  to  authorize  an  attach-  attachment.     How.  Anno.  Stat.  Mich, 

ment  to  be  issued  from  a  circuit  court  (1882),  f  7987.     See  also  Stringer  7'. 

against  a  nonresident  or  an  abscond-  Dean,  61  Mich.  197.     And  it  must  sub- 

ing  debtor,  may  have  the  attachment  stantially    comply  with    the    statute, 

issued   by    the    justice  of    the   peace  Wells  r.  Parker,  26  Mich.  102. 

against  such  debtor  if  the  cause  of  ac-  8.  Title. — The  words  in  [     ]  are  un- 
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2679.  ATTACHMENT,  ETC.  2579. 

State  of  Michigan,      )       ^ 
County  of  Montcalm,  \ 

John  JDoe^  (or  Samuel  Short)  of  Canton^  in  the  county  of  Mont- 
calm and  state  of  Michigan,  being  duly  sworn  according  to  law, 
upon  his  oath  deposes  and  says,  that  he  is  {the  duly  authorized 
agents  or  attorney^  of  yohn  Doe)^  the  plaintiff  named  in  the  annexed 
writ  of  attachment,^  and  makes  this  affidavit  for  and  in  behalf  of 
said  plaintiff;  that  Richard  Roe^  the  defendant  named  in  said  writ,* 
is  justly  indebted  to  the  said  yohn  Doe,  the  plaintiff  named  in  said 
writ,  in  the  sum  oi  five  hundred  dollars,*  as  near  as  may  be,^  over 
and  above  all  legal  set-offs,  and  that  the  same  is  now  due  ^  and  pay- 
able upon  an  express  (or  implied)'^  contract  (or  upon  a  judgment) ; 
and  this  deponent  further  says  that  he  has  reason  to  believe  and  does 

oecessanr  when  the  affidavit  is  made  and  the  words  **  as  near  as  deponent 

before  the  commencement  of  the  ac-  can  estimate  the  same,"  are  equivalent 

tion,  but  should  be  used  if  suit  is  pend-  to  the  words  **  as  near  as  may  be." 

ing.     Though  it  is  better  practice  to  Nicolls   v,  Lawrence,   30  Mich.   395. 

entitle  the  affidavit  in  the  cause,  the  The  words  **as  near  as  may  be"  need 

omission  of  the  title  will  not  vitiate  an  not  be  used  where  affiant  states  the 

affidavit  in  attachment.    Beebe  v.  Mor-  amount  due  at  a  definite  positive  sum. 

rell,  76  Mich.  114.  Grover  v.  Buck,  34  Mich.  519. 

1.  VMiae. —  The  venue  is  a  formal  6.  Knit  Bteto  Uiat  dalm  Ii  Dne. — The 

requisite  of  the  affidavit.  Beebei'.Mor-  affidavit  must  state  the  claim   to  be 

rell,  76  Mich.  11^.  due.    Mathews  i*.  Densmore,  43  Mich. 

S.  The  affidavit   must   identify   the  461 ;  Cross  v.  McMaken,  17  Mich.511 ; 

plaintiffs    and    show    who    they  '  are.  Wells  7>.  Parker,  26  Mich.  102. 

Bumside  v.  Davis,  65  Mich.  74.  Stating  that  defendant "  is  indebted  " 

5.  Wlio  may  Make. — The  affidavit  may  is  not  equivalent  to  an  averment  that 
be  made  by  the  plaintiff  or  some  per-  the  demand  '*  is  due."  Cross  7'.  Me- 
son in  his  behalf.     How.  Anno.  Stat.  Maken,  17  Mich.  511. 

Mich.  (1882),$  79^;  Nicolls  v.  Law-  Where  an  affidavit  set  up  that  two 

rence,  30  Mich.  395.    And  it  must  ap-  defendants  were  justly  indebted  to  the 

pear  that  it  is  made  in  behalf  of  the  plaintiff  in  the  sum  named,  and  that 

plaintiff.     Borland   v.   Kingsbury,  65  the  same  was  then  due  from  one  of 

Mich.  59.  them  upon  express  contract,  it  was  held. 

Stating  that  affiant  istheagent  of  the  that  as  the  first  allegation  imported  a 

plaintiff  is  sufficient.     Adams  r.  Kel-  jointindebtedness,  which  if  due  against 

log,  63  Mich.  105.  one  must  have  been  due  against  the 

An  affidavit  purporting  to  be  made  other,  the  omission  to  allege  so  spe- 

bj  an  attorney  who  deposes  that  he  is  cifically  did   not   render  the  affidavit 

the  attorney  of  the  plaintiff  named  in  bad.  Sword  t^.  Lenawee  Circuit  Judge, 

the  annexed  writ  of  attachment  suffi-  71  Mich.  284.  Compare  Geigesr.  Grei- 

ciently  shows  by  legal  inference  that  ner,  68  Mich.  153. 

the  affidavit  is  made  in  plaintiff's  be-  7.  Bxpreis  or  bnplied  Contract. — The 

half.     Stringer  xk  Dean,  61  Mich.  196.  affidavit  must  state  the  character  of  the 

4.  This  amount  must  be  over  one  contract  upon  which  the  debt  sued  for 

hundred   dollars.     How.    Anno.   Stat,  is  claimed  to  be  due,  whether  express 

Mich.  (1882),  ^  7989;  Barker  r.  Thorn,  orimplied.  This  is  a  jurisdictional  fact, 

20  Mich.  264;  Hinchman  r.  Town,  zo  and  its  omission   is   fatal.     People  t'. 

Mich.  508.  Blanchard,  61  Mich.  478. 

6.  "As  Near  aamayBo.*' — It  is  proper  Stating  that  there  is  a  **  debt  due  to 
to  state  the  amount  of  the  debt  **  as  near  the  plaintiff  from  the  defendant  upon 
as  maybe."  Wilson  r.  Arnold,  5  Mich,  express  and  implied  contract"  isequiv- 
98;  Wells  7'.  Parker,  26 Mich.  102 ;  H^le  alent  to  an  averment  that  the  **  debt  is 
p.  Chandler,  3  Mich.  531.  The  words  due  upon  express  and  upon  implied 
"as  near  as  can  be  specified  by  depo-  contract,"  and  is  sufficient.  Buehler 
nent,"  Barker  7'.  Thorn,  20  Mich.  265 ;  7*.  DeLemos,  84  Mich.  554. 
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2580.  ATTACHMENT,  ETC.  2580. 

believe  that  the  said  Richard  Roe  {here  state  facts  showing'  the  ex- 
istence of  one  or  more  of  the  grounds  of  attachment).'^ 

yohn  Doe, 
(or  Samuel  Short.  )^ 
Sworn  and  subscribed  before  me  this  29th  day  of  January,  i897. 

Calvin  Clark,  County  Clerk  within 
and  for  the  county  aforesaid.' 

Form  No.  2580. 

(Precedent  in  Barker  v.  Thorn,  20  Mich.  265.)  3 

State  of  Michigan,  County  of  Calhoun,  ss. 

Sarah  y.  Barker,  plaintiff  in  the  writ  hereunto  annexed,  being 
duly  sworn,  deposes  and  says,  that  James  G.  Thorn,  the  defendant 
therein,  is  indebted  to  the  plaintiff,  this  deponent,  in  the  sum  of 
three  thousand  dollars,  as  near  as  can  be  specified  by  this  deponent, 
over  and  above  all  legal  set  off,  and  that  the  same  is  due  upon  con- 
tract implied,  and  this  deponent  further  says,  that  she  has  good 
reason  to  believe,  and  does  believe,  that  the  defendant,  James  G. 
Thorn,  is  not  a  resident  of  this  State,  and  has  not  resided  therein 
for  three  months  immediately  preceding  the  time  of  making  this 
affidavit,  June  29,  i857. 

\(AManfs  signature,)']^ 

[(7urai.)]* 

1.  Statament  of  Btatntory  Onrands.—  the  facts  attending  such  disposition  or 

The  grounds  for  attachment  are  enu-  concealment  of  the  property.    Howell 

merated  in  How.  Anno.  Stat.  Mich.  v.  Muskegon  Circuit  Judge,  88  Mich. 

(1882),  ^7987.  361. 

The  use  of  the  disjunctive  **or"  in  8.  Signature  and  Jurat. — The  signa- 

an  averment  that  the  * 'defendant  fraud-  ture  and  jurat  are  essentia!  as  a  requi- 

ulently    contracted    the    debt    or  in-  site  of  the  affidavit.   Beebe  r.  Morrell, 

curred"     the     obligation     respecting  76  Mich.  114. 

which  the  suit  is  brouj»ht  will  not  vi-  For  the  form  of  the  jurat  generally, 

tiate  the  affidavit,  since  this  is  but  an  see  the  title  Affidavits,  vol.  i,  pp. 

alternative  st;'t'iiier.t  of  facts  consti-  560-570.    As  to  what  officers  have  au- 

tuting  the  same  g-c  und  of  attachment,  thority  to  take  and  certify  affidavits  for 

Emerson  -•.  Detroit  Steel,  etc.,  Co.,  100  attachment,  see  3  Encyc.  of  Pl.  and 

Mich.    127.     See   also    Jones   v.  Peek  Pr.  6,  7.     See  also  How.  Anno.  Stat. 

(Mich.  1894),  59  N.  W.  Rep.  659;  Ke-  Mich.  (1882),  §  7541. 

gel  V.  Schrenkheisen,  ;:^7   Mich.   174;  A  failure  of  a  notary  public  to  ap- 

Buehler  t*.  DeLemos,  84  Mich.  554.  pend  to  his  signature  to  the  jurat  the 

Where  the  affidavit  stjues  that  the  name  of  the  county  for  which  he  has 

defendant  has  resided  in  the  state  for  been  appointed,  which  name  does  not 

one  month  before   suit,  omittinp:  the  appear  in  the  body  of  the  affidavit  but 

word  **  not  "  before  the  word  resided,  does  in  its  caption,  will  not  render  the 

this  constitutes  a  defective  statement  affidavit  defective.     Smith  f.  Runnells, 

of  a  jurisdictional  fact,  and  the  affidavit  94  Mich.  617,  citing  Wright  v.  Wilson, 

is  not  subject  to  amendment  in  that  re-  17  Mich.  203. 

spect.     Freer  v.  White,  91  Mich.  74.  8.  Compare  the  precedents  in  Sword 

It  will  not  do  for  the  affiant  simply  v.  Lenawee  Circuit  Judge,  71    Mich, 

to  swear  that  he  knows  that  the  de-  285;  Beebe  v.  Morrell,  76  Mich.  114. 

fendant  has  assigned,  disposed  of,  or  4.  The    matter   to  be    supplied    in 

concealed  his  property  with  intent  to  [    ]  does  not  appear  in  the  reported 

defraud  his  creditors,  but  he  must  state  case. 
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2581.  ATTACHMENT,  ETC,  2681. 

(2)  Before  Debt  Due.i 
Form  No.  1581. 

Circuit  Court,  County  of  Montcalm, 
State  of  Michigan,      ) 
County  of  Montcalm.  \ 

( Commencing  as  in  Form  No,  2579^  and  continuing  down  to*)  will 
be  indebted  to  the  said  yohn  Doe  in  the  sum  oi  five  hundred  ^o\\ax%^^ 
as  near  as  may  be,'  over  and  above  all  legal  set-offs,  upon  an  express 
(or  implied)^  contract,  and  that  the  same  will  be  due  as  follows, 
namely  (here  set  out  the  nature  of  the  contract^  and  the  time  and  man- 
nerin  which  the  indebtedness  thereunder  will  become  due)  ;  this  de- 
ponent further  says  that  he  has  good  reason  to  believe  and  does  believe^ 
that  (here  state  the  facts  showing  the  existence  of  one  or  more  of  the 
grounds  of  attachment)^ ;  and  this  deponent  furtner  shows  that  there 
are  reasons  for  the  immediate  issuance  of  the  writ  of  attachment, 
which  are  as  follows  (here  state  the  facts  showing  the  reason  for 
the  issuance  of  the  writ)  J  (Concluding  with  affianfs  signature 
and  the  proper  jurat  as  in  Form  No.  2579,  supra.) 

(Upon  this  affidavit  is  indorsed  the  judge"  s  order.)^ 

1.  Itoq[n1iltai  of  Affldaylt  beflm  Debt  enable  the  circuit  judge  to  satisfy 
It  DoA. — Whenever  the  plaintiff  shall  himself  from  such  facts  and  circum- 
be  entitled  to  an  attachment  bj  virtue  stances  that  the  writ  ought  to  is- 
of  sections  one  and  two  of  the  Michi-  sue.  The  showing  must  consist  of 
gan  Attachment  Act,  except  that  the  knowledge  of  affiant,  and  not  mere 
debt  owing  to  him  is  not  due,  comply-  conclusions  of  fact.  Howell  r.  Mus- 
ing with  the  provisions  of  this  act,  he  kegon  Circuit  Judge,  88  Mich.  361 ; 
shall  be  entitled  to  a  writ,  upon  the  fil-  How.  Anno.  Stat.  Mich.  (Supp.  1890), 
ing;  of  an  affidavit  by  himself,  or  some  ^  8ii6a. 

person  in  his  behalf,  complying  with  Where  the  only  facts  stated  are  the 
section  two  of  this  act,  except  that  in-  recent  execution  and  filing  of  two  chat- 
stead  of  stating  that  such  indebtedness  tel  mortgages  covering  the  property  of 
is  due  such  affidavit  shall  state  that  the  the  defendants;  the  taking  possession 
same  will  become  due  and  show  rea-  of  the  property  by  the  assignee  of  the 
sons  for  the  immediate  issuance  of  said  mortgages,  and  its  rapid  sale  by  retail 
writ,  to  the  satisfaction  of  the  circuit  by  him ;  the  filing  of  a  bill  of  sale  by 
judge.  How.  Anno.  Stat.  Mich.  (Supp.  one  of  the  defendants,  who  were  co- 
1S90),  ^  8016a.  partners,  upon  all  his  tangible  personal 

5.  See^ar/ra,  note  4,  p.  361.  property,  and. the  insolvency  of  the 
t.  See  supra f  note  5,  p.  361.  firm,  no  exigency  is  ahown  justifying 
4.  See  j«/ra,  note  7,  p.  361.  the  issuance  of  the  writ,  since  these 

6.  BtatemenU  on  Information  and  Be-  facts  are  not  necessarily  inconsistent 
Utf. — ^Mich.  Pub.  Acts  1889,  No.  149,  with  an  honest  intent  on  the  part  of 
authorizing  an  attachment  on  a  claim  the  creditors  to  secure  their  just  claims 
not  due,  does  not  forbid  the  issue  of  the  against  the  debtor.  Pierce  v.  John- 
writ  on  the  same  kind  of  affidavit  as  son,  93  Mich.  125. 

was  previously  sufficient;  consequently        8.  Judge's  Order  Indorsed  on  Affldaylt. 

the  requisite  facts,  except  the  fact  of  — An  order  should  be  obtained  and  in- 

the  indebtedness,  may  be  stated  upon  dorsed  uf>on  this  affidavit,  as  follows: 

information  and  belief.  Mosherr.  Bay  **  Having  read  the  foregoing  affidavit 

Circuit  Judge  (Mich.  1896),  66  N.  W.  and  the  reasons  therein  set  forth  for  the 

^^P'  3^4-  writ  of  attachment  to  issue  immedi- 

•.  See  supra^  note  i,  p.  362.  ately,  it  is  hereby  ordered  that  the  said 

7.  Btaowlng  Exigency  for  Issoance  of  writ  may  be  issued  and  proceeded  with. 
▼rtt. — ^The  reason  for  the  issuance  of  CarroU  yohnsou.  Circuit  Judge, 
the  writ  must  be  shown  by  facts  and  Oliver  Elsworth^ 

circumstances  so  given  in  detail  as  to  Attorney  for  Plaintiff." 
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2682.  ATTACHMENT,  ETC.  2588. 

(8)  In  Action  of  Tort  against  Nonresident. i 

Form  No.  2582. 

(  Commencing  as  in  Form  No.  2579^  supra,  and  continuing  down 
to  *)  is  justly  answerable  to  the  said  yohn  Doe,  the  plaintifiP  named 
in  said  writ,  for  damages' in  the  sum  oi  five  hundred  dollars,  as  near 
as  may  be,  over  and  above  all  legal  set-offs,  in  an  action  of  tort,  to 
wit  (here  fully  state  and  describe  the  cause  of  action^  ;*  and 
deponent  further  states  that  said  defendant,  Richard  Roe, ^  is  a  non- 
resident of  the  state  of  Michigan  at  this  time,  and  that  the  cause  of 
action  hereinabove  fully  stated  and  described  arose  in  (or  accrued  t& 
the  plaintiff  at  a  time  when  such  plaintiff  was  a  bona  fide  resident 
of)  this  state,  and  that  defendant  is  carrying  on  business  in  (or  is 
the  owner  of  property  within)  this  state  at  the  time  of  the  making 
of  this  affidavit.*  {Concluding  with  affianfs  signature  and  the 
proper  jurat  as  in  Porm  No,  2579,  supra.)^ 


b.  In  the  Justice's  Court.  ^ 

Form  No*  2583. 

ss. 


State  of  Michigan, 
County  of  IVayne. 

yohn  Doe'^  (or  Samuel  Short)  of  the  township  of  Plymouth  in 

1.  Against  NonresldenU  in  Aotioiis  of  (1S93),  p.  94,  amending  How.  Anno. 
Tort.  —  Actions  of  tort  may  be  com-  Stat.  Mich.  (1882),  §  8025a. 

menced  in  courts  of  record  in  Micliigan  3.  Wbere  Delitor  Is  a  Fordim  Corpo- 
by  writ  of  attachment  against  nonresi-  ration. — If  the  defendant  is  a  foreign 
dents,  including  nonresident  or  foreign  corporation  insert  the  name  of  such 
corporations  in  certain  cases.  The  corporation  instead  of  **  Richard  Roe  '* 
proceedings  shall  be  the  same  as  in  in  the  above  affidavit.  Mich.  Pub.  Acts 
actions  of  contract  commenced  by  at-  (1893),  P-  94>  amending  How.  Anno, 
tachment,  except  when  otherwise  pro-  Stat.  Mich.  (1882),  §  8025^7. 
vided  herein.  Mich.  Pub.  Acts  (1893),  ^-  Statement  of  Statutory  Qroimda. — 
p.  94,  amending  How.  Anno.  Stat.  The  affidavit  shall  state  that  the  de- 
Mich.  (1882),  §  ^25.  fendant  is  a  nonresident  or  a  foreign 

The  affidavit  shall  be  annexed  to  the  corporation,  and  that  the  cause  of  ac- 

writ.     Mich.  Pub.  Acts  (1893),  P*  94»  *lo"  arose  in  the  state,  or  accrued  ta 

amending    How.   Anno.    Stat.   Mich,  the  plaintiff  at   the  time  when   such 

(1882),  §  8025^.  •  plaintiflF  was  a  bona  fide  resident  of  this 

The  affidavit  shall  be  made  by  the  state,  and  that  the  defendant  is  carry- 

plaintiflf,  or  by  some  person   by  him  ing  on  business  in,  or  is  the  owner  of 

authorized  so  to  do,  who  shall  have  property  within,  this  state  at  the  time 

knowledge  of  the  facts  stated  therein,  of  making  such  affidavit,  and  no  further 

Mich.  Pub.  Acts  (1893),  p.  94,  amend-  proof  or  affidavit   shall   be   required, 

ing  How.  Anno.  Stat^  Mich.  (1882),  §  Mich.  Pub.  Acts  (1893),  p.  94,  amend- 

8025^.  ing  How.  Anno.  Stat.  Mich.  (1882),  ^ 

The  facts  required  to  be  stated  must  8025^. 

be  set  out  upon  the  knowledge  of  the  5.  See  also  annotations  appended  to 

affiant  and  with  reasonable  certainty.  Form  No.  2579,  supra,  applicable  to 

McCrea  r.  Russell,  100  Mich.  375.  this  affidavit. 

2.  Statement  of  Cause  of  Action.^The  6.  The  affidavit  for  attachment  in 
cause  of  action  may  be  one  which  has  justices'  courts  is  not  required  to  be  an- 
arisen  in  the  state  of  Michigan,  or  one  nexed  to  the  writ  as  in  courts  of  record, 
which  has  accrued  there  during  the  How.  Anno.  Stat.  Mich.  (1882),  ^  6^31. 
time  that  plaintiff  was  a  bona  fide  resi-  7.  Mutt  Identltjr  Plaintiff. — An  affida- 
dent  of  the  state.     Mich.   Pub.  Acts  vit  which  fails  to  identify  the  plaintiff 
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2584,  ATTACHMENT,  ETC.  2584. 

said  county,  being  duly  sworn  according  to  law,  upon  his  oath  says 
( that  he  is  the  duly  authorized  agent,  or  attorney,  of  John  Doe)  ,1  that 
there  is  justly  due  him  (or  to  the  said  John  Doe),  from  Richard 
Roe,  of  said  county,  upon  an  express  (or  implied)  contract,  the  sum 
^^ fifty  *  dollars,  as  near  as  may  be,  over  and  above  all  legal  set-oflFs,* 
and  that  affiant  has  good  reason  to  believe  and  does  believe  (or 
knows)  that  the  said  Richard  Roe  is  (here  set  out  facts  showing  the 
existence  of  one  or  more  of  the  grounds  for  attachment)  A  [Where- 
fore affiant  asks  for  the  issuance  of  an  attachment  against  the  per- 
sonal estate  of  said  Richard  Roe,"]^  John  Doe 

(or  Samuel  Short), 

Subscribed  and  sworn  to  before  me,  this  29th  day  of  yanuary, 

i8P7.  Abraham  Kent,  Justice  of  the  Peace 

in  and  for  said  County.* 

19.  Minnesota, 
a.  In  Courts  of  Record.  7 

Form  No.  3584. 

Slate  of  Minnesota,  \  Yy\^^r\QX  Court,  5^c(7«rf  Judicial  District. 
County  of  Ramsey.  \  '' 

John  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
State  of  Minnesota,  ) 
County  of  Ramsey,  \ 

Personally  appeared  before  me  yohn  Doe  (or  Samuel  Short),  who, 

i.«  void,  and  the  justice  acquires  no  ju-  these  facts  upon  information  and  belief 

n«diction  to  issue  the  writ.  Burnsidet'.  is   insufficient.     Wilson  v.  Arnold,  5 

Davis,  65  Mich.  74;  Borland  r.  Kings-  Mich.  104;  Hale  v.  Chandler,  3  Mich, 

bury,  65'Mich.  59.  531. 

1.  Wliomaylfaln. — The  affidavit  maj  4.  The  grounds  for  attachment  in  a 

be  made  by  the  plaintiff  or  some  per-  justice\s  court  are  enumerated  in  How. 

son  in  his  behalf,  and  filed  with  the  jus-  Anno.  Stat.  Mich.  (1882),  ^  6831. 

tice.    How.  Anno.  Stat.  Mich.  (1882),  ft.  The  words  in  [     ]  are  usual,  but 

4  6831 ;  NicoUs  T'.  Lawrence,  30  Mich,  do  not  seem  to  be  required  by  the  stat- 

395-  ute.     How.  Anno.  Stat.  Mich.,  ^  6831. 

An   affidavit   in  which    the    affiant  6.  Consult  the  annotations  appended 

s'wears  that  he  is  the  agent  of  the  plain-  to  Form  No.  2579,  supra,  applicable  to 

l\ff,  naming  him,  sufficiently  avers  such  this  affidavit. 

ijency.    Adams  v.  Kellogg,  63  Mich.  7.  See   the   precedent  in   Pierse  r. 

105.  Smith,  I  Minn.  82. 

S.  For  the  jurisdiction  of  the  justice  It  is  not  necessary  that  an  affidavit 

of  the  peace    depending    upon    the  for  attachment  against  a  nonresident 

amount  in  controversy,  see  H  ow.  Anno,  of  the  state  should  state  that  the  def end- 

Stat  Mich.  ( 1882),  ^  6814 ;  Mich.  Const.,  ant  has  property  in  the  state  subject  to 

art.  6,  ^  18.  attachment.     Bigelow  v.  Chatterton, 

I.  ttefawti  mnft  Be  FotlilTe. — The  51  Fed.  Rep.  614;  Kenney  v,  Goergen, 

affidavit  must  state  positive4y  that  the  36  Minn.  190.     In  the  latter  case  the 

defendant  is  indebted  to  plaintiiT,  also  court  said :  **  Such  an  allegation  would 

the  amount  of  such  indebtedness  **  as  serve  no  good  purpose,  for  the  mere 

near  as  may  be,"  and  that  the  demand  existence  of  property  within  the  state 

I?  due  upon  a  contract,  express  or  im-  does  not  give  the  court  jurisdiction. 

plied,  or  upon  a  judgment.     Averring  The  proceedings,  although  in  form  in 
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being  first  duly  sworn,  upon  oath  says  that  he  is  the  plaintiff  (or  the 
agent,  or  attorney,  of  the  plaintiff  )  in  the  above  entitled  action  ;  that 
a  cause  of  action  exists  against  the  defendant  and  in  favor  of  the 
said  plaintiff,  and  that  the  amount  of  said  plaintiff^ s  claim  therein 
is  six  hundred  and  fifty  dollars,  and  that  the  grounds  thereof  are 
as  follows,  to  wit  (here  state  facts  clearly  showing  the  existence  of 
and  nature  of  the  plaintiff  "^ s  cause  of  action^  ;  and  affiant  further 
says  inhere  state  facts  constituting  legal  evidence  of  the  existence  of 
one  or  more  of  the  statutory  grounds  for  attachment)  ;  l  ar  '  affiant 
further  says  that  the  said  plaintiff  is  in  danger  of  losing  his 
said  claim  by  reason  of  the  facts  aforesaid  unless  a  writ  of  at- 
tachment issue, ^  and  prays  that  such  writ  of  attachment  may 
be  allowed  and  issued  against  the  property  of  said  defendant, 
according  to  the  statute  in  such  case  provided ;  and  said  affiant  says 

personam,  are  in  fact  in  rem,  and  it  is  with  like  intent,  is  not  necessarily  ob- 

onlyby  attaching  the  property  that  the  jectionable   for    inconsistency,   unless 

court  acquires  jurisdiction,  and  then  the  property  disposed  of  consists  of  a 

only  to  the  extent  of  the  property  at-  single  item  only.    Nelson  r.  Munch, 

tached.     If  no  property  be  found  on  23  Minn.  329. 

which  to  levy,  then  there  is  nothing  An  affidavit  stating  that  the  defend- 
to  which  the  jurisdiction  can  attach,  ant  has  disposed  of  a  part  of  his  prop- 
and  the  court  could  proceed  no  erty  with  intent  thereby  to  delay  and 
further.*'  defraud  the  plaintiffs,  and  that  he  is 
•  It  is  not  necessary  that  the  affidavit  about  to  dispose  of  the  rest  of  his  prop- 
should  contain  any  recital  concerning  erty  with  intent  to  delay  and  defraud 
the  commencement  of  the  action,  the  plaintiffs,  and  complying  in  other 
Blake  v.  Sherman,  12  Minn.  420.  respects  with   the    statutory  require- 

1.  In  Conrta  of  Beoord. — The  writ  of  ments,  is  sufficient  to  authorize  the 
attachment  shall  be  allowed  whenever  issuing  of  a  writ  of  attachment.  Auer- 
the  plaintiff,  his  agent  or  attorney,  bach  v,  Hitchcock,  28  Minn.  73. 
shall  make  affidavit  that  a  cause  of  ac-  An  affidavit  to  procure  an  attach- 
tion  exists  against  the  defendant,  speci-  ment  which  states  merely  that  the  de- 
fying the  amount  of  the  claim  and  the  fendant  has  assigned  or  that  he  is  about 
ground  thereof,  and  that  the  plaintiff's  to  assign  property  with  intent  to  de- 
debt  was  fraudulently  contracted,  or  fraud  his  creditors,  without  setting 
that  the  defendant  is  either  a  foreign  forth  any  facts  and  circumstances  to 
corporation  or  not  a  resident  of  this  show  such  intent,  is  insufficient.  Hinds 
state,  or  has  departed  therefrom  as  de-  v.  Fagebank,  9  Minn.  68;  Murphy  r. 
ponent  verily  believes  with  intent  to  Purdy,  13  Minn.  422;  Ely  v.  Titus,  14 
defraud  or  delay  his  creditors  or  to  Minn.  125.  Compare  Keigher  v.  Mc- 
avoid  service  o?  summons,  or  keeps  Cormick,  11  Minn.  545. 
himself  concealed  therein  with  like  in-  An  affidavit  made  on  information  and 
tent,  or  has  assigned,  secreted,  or  dis-  belief  is  insufficient.  Morrison  7\  Love- 
posed  of,  oris  about  to  assign,  secrete,  joy,  6  Minn.  183;  Murphy  v.  Purdy, 
or  dispose  of,  his  property  with  intent  13  Minn.  422;  Ely  v,  Titus,  14  Minn, 
to  delay  or  defraud  his  creditors,  pro-  125. 

vided  that  the  writ  of  attachment  shall  The   affidavit   must    not  state    two 

not  be  allowed   in  actions  for  libel,  or     more    of    the    grounds    disjunc- 

slander,  seduction,  breach  of  promise  tively.    Guile  v.  McNanny,  14  Minn, 

of  marriage,  false  imprisonment,  or  as-  520. 

sault  and  battery.    Stat.  Minn.  (1894),  2.  The  application  for  an  attachment 

^  5289.  must  be   ifpon   the  ground    that  the 

An  affidavit  stating  that  the  defend-  plaintiff  will  be  in  danger  of  losing  his 

ant  has  assigned  and  disposed  of  his  debt.    The  affiant  must  state  facts  and 

property  wiUi  intent  to  delay  and  de-  circumstances  to  establish  that  conclu- 

traud  his  creditors,  and  that  he  is  about  sion.      Keigher    v.    McCormick,    11 

to  assign  and  dispose  of  his  property  Minn.  545. 
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that  no  previous  application  has  been  made  for  such  order,  and 
further  saith  not.  yohn  Doc, 

Subscribed  to  and  sworn  to  before  me,  this  8th  day  of  March^ 
A.D.  i857.  David  F,  Peebles,  Notary  Public, 

(seal)  Ramsey  County,  Minnesota. ^ 

b.  In  the  Justice's  Court. 

Form  No.  2585. 

The  State  of  Minnesota,  )  In  Justice's  Court,  before  Albert  yohn- 
County  of  Goodhue,  \      ston,  Justice  of  the  Peace. 

John  Doe,  plaintiff,       i 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
State  of  Minnesota,  ) 
County  of  Goodhue.  \ 

Personally  came  before  me  John  Doe  (or  Samuel  Short) ,  who, 
being  Rrst  duly  sworn,  upon  oath  says  that  he  is  the  plaintiff  (or 
that  he  makes  this  affidavit  in  behalf  of  the  plaintiff  )  ^  in  the  afbove 
entitled  cause ;  that  said  defendant,  Richard  Roe,  is  indebted  to 
the  plaintiff  in  a  sum  exceeding  five  dollars,  to  wit,  in  the  sum  of 
seventy-five  dollars,  over  and  above  all  legal  set-offs,  and  that  the 
same  is  due  upon  express  (or  implied)  contract  (or  upon  judg- 
ment or  decree  of  some  court,  naming  it)  ;  '  and  said  affiant  has 
good  reason  to  believe  and  does  believe  that  the  defendant  (here 
state  one  or  more  of  the  statutory  grounds  for  attachment  in  courts 
of  justices  of  the  peace)  ',^  and  said  affiant  makes  this  affidavit  for 
the  purpose  of  obtaining  a  writ  of  attachment  against  the  property 
of  said  defendant,  and  prays  that  such  writ  may  issue  according  to 
the  statute  in  such  case  provided,  and  further  saith  not. 

yohn  Doe  (or  Samuel  Short). 
Sabscribed  and  sworn  to  before  me, 

this  8th  day  of  March,  A.D.  i8P7. 

Albert  yohnston.  Justice  of  the  Peace. 

1.  For  the  form  of  the  jurat  gener*  ninety  dollars,  as  nearly  as  affiant  can 

ally,  see  the  title  Affidavits,  vol.  i,  ascertain  the  same,  over  and  above  all 

pp.  560-570.    As  to  what  officers  have  legal  set-offs,  and  that  the  same  is  due 

authority  to  take  and  certify  affidavits  upon  contract  for  breach  of  warranty 

for  attachment,  see  3  Encyc.  of  Pl.  and  contract  in  the  sale  of  a  certain 

AND  Pr.  6,  7.  drill,  made  about  March  39^  1890,  suf- 

S.  An  affidavit  in  a  justice's  court  ficiently  complied  with  the  statutory 

which  shows  by  recital  that  the  person  requirements  for  affidavits  in  attach- 

procuring  the  attachment  is  the  agent  ment  in  a  justice's  court.     Baumg:ard- 

of  the  plaintiff  is  presumptively  and  by  ner  v,  Dowagiac  Mfg.  Co.,  50  Minn. 

a  (air  interpretation  of  the  statute  to  381. 

he  deemed  made  on  behalf  of  the  plain-  4.  For  the  grounds  of  attachment  in 

tiff.    It  is  not  necessary  that  the  affiant  courts  of  justices  of  the  peace,  see 

should  swear  that  he  is  the  agent  of  Stat.  Minn.  (1894),  ^  S^S^- 

the  plaintiff,  though  it  is  preferable  that  An  affidavit  in  a  justice's  court  may 

he  should  do  so.     Smith  v,  Victorin,  state  the  ground  of  attachment  in  the 

54  Minn.  338.  language  of  the  statute.     It  is  not  nee- 

S-  Stating  that  the  defendant  is  in-  essary,  as  it  is  in  the  district  court,  to 

debted  to  the  plaintiff  in  a  sum  exceed-  set  forth  the  evidence  of  such  facts, 

ing  five  dollars,  to  wit,  the  sum  of  Curtis  r.  Moore,  3  Minn.  29. 

867  Volume  II. 


2586.  ATTACHMENT,  ETC.  2586. 

20.  Mississippi, 
a.  In  Courts  of  Record. 

Form  No.  2586. 
State  of  Mississippi,  )      Before  me,  Abraham  Kent^  a  justice  of  the 
Hinds  County.  \  peace  of    said  county, 1  this  day  personally 

appeared  yohn  Doe  (or  Samuel  Shorty  the  agent,  or  attorney,  of 
yohn  Doe),^  and  makes  oath  that  to  the  best  of  his  knowledge  or 
belief  *  Richard  Roe  is  justly  indebted  to  him  (or  to  the  said  yohn 
Doe)  in  the  sum  of  seven  hundred  dollars,^  and  that  the  said  Richard 
Roe  (here  state  in  the  language  of  the  statute  one  or  more  of  the 
grounds  for  attachment)  ;*  wherefore  affiant  prays  the  issuance  of 
a  writ  of  attachment  against  the  estate,  real  and  personal,  of  the 
said  Richard  Roe,  yohn  Doe 

(or  Samuel  Short)  .• 
Sworn  to  and  subscribed  before  me,  this  29th  day  of  yanuary, 
A.D.  i8P7.^  Abraham  Kent,  Justice  of  the  Peace.* 

1.  Befiir*  Whom  Hade. — Before  a  judge  It  is  erroneous  to  state  several  dis- 

of  the  supreme  court,  a  judge  of  a  cir-  tinct  causes  for  attachment  disjunc- 

cuit  court,  a  chancellor,  a  clerk  of  the  tively,  but  such  a  defect  is  amendable, 

circuit  court,  a  clerk  of  the  chancery  Bishop  v,  Fennerty,  46  Miss.  570. 

court,  a  deputy  clerk  of  such  court,  a  It  is  not  necessary  to  adopt  the  pre- 

justice  of  the  peace,  or  the  mayor  of  cise  language  of  the  statute;  it  will  be 

any  city,  town,  or  village.   Miss.  Anno,  sufficient  if  the  substantial  requisites 

Code  (1892),  ^  129.  are  complied  with.    Stating  that  the 

Need  not  be  made  before  the  same  affiant  has  good  grounds  to  believe  and 

officer  who  issues  the  writ,  or  before  does  believe  that  the  defendant  hath 

an  officer  in  the  same  county  in  which  absconded,  etc.,  is  sufficient.  Wallist^. 

the  writ  is  to  run.     Cassedy  v.  Mayer,  Wallace,  6  How.  (Miss.)  354. 

64  Miss.  356.  Stating  that  the  defendant  has  re- 

3.  By    Whom    Made.  —  The    affidavit  moved  or  is  removing  out  of  the  state, 

shall  be  made  by  the  creditor,  his  agent  or  so  absconds  or  privately  conceals 

or  attorney.  Miss.  Anno.  Code  (1^2),  himself  that  the  ordinary  process  of  law 

4  129.  cannot  be  served  upon  him,  is  sufficient. 

An  affidavit  to  procure  an  attachment  Bosbyshell  v,  Emanuel,  Z3  Smed.  &  M. 

in  behalf  of  a  partnership,  made  by  one  (Miss.)  63. 

of  the  firm,  will  not  be  objectionable  Stating  that  the  defendant  is  about 

because  the  affidavit  itself  does  not  state  removing  himself  out  of  the  limits  of 

his  interest,  if  the  other  parts  of  the  said  state,  so  that  the  ordinary  process 

record  show  that  he  was  one  of  the  of  law  cannot  be  seri'^ed  upon  him,  is 

partners.     Bosbyshell  v.  Emanuel,  12  sufficient.     Lee  ?'.  Peters,  i  Smed.  & 

Smed.  &  M.  (Miss.)  63.  M.  (Miss.)  503;  Commercial  Bank  v. 

3.  Must  state  the  amount  of  the  debt  Ullman,  10  Smed.  &  M.  (Miss.)  4x1. 
or  demand  to  the  best  of  affiant's  knowl-  6.  AflUnVs  Slgnatnrtt. — ^A  failure  on 
«dge    or  belief.     Miss.   Anno.   Code  the  part  of  the  plaintiff  or  the  affiant 
(1892),  §  129.  to  sign  the  affidavit  has  been  held  not 

4.  For  the  jurisdiction  of  the  circuit  fatal  to  the  attachment  in  Mississippi, 
court  depending  upon  the  amount  in-  Redus  v.  Wofford,  4  Smed.  &  M. 
volved,  see  Miss.  Anno.  Code  (1892),  (Miss.)  579. 

4  645.  7.  When  maybe  Swom  to. — ^This  date 

For    the    jurisdiction    of    chancery  may  fall  on  Sunday.  Miss.  Anno.  Code 

courts  depending  upon  the  amount  in-  (1892),  4  i39-    The  affidavit  must  be 

volved,  see  Miss.  Anno.  Code  (1892),  sworn  to  before  a  writ  of  attachment 

4  482.  can  properly  issue.     Carlisle  v,  Gunn, 

0.  Statement  of  Statutory  CIroimdt. —  68  Miss.  2^13. 

The  grounds  for  attachment  are  enu-  8.  For  the  form  of  the  jurat  gener- 

merated  in  Miss.  Anno.  Code  (1892),  ally,  see  the  title  Affidavits,  vol.  i, 

4  129.  pp.  560-570. 
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Form  No.  2587. 

(Precedent  in  Grand  Gulf  R.,  jetc,  Co.  v.  Conger,  9  Smed.  &  M.  (Miss.)  505.) 

State  of  Mississippi,  )  Personally  ^Eippeared  before  the  undersigned, 
Claiborne  County.  \  a  justice  of  the  peace  in  and  for  said  county 
of  Claiborne^  Alfred  Ingraham  and  George  Read,  who  haying 
been  by  me  duly  sworn,  depose  and  say,  that  yohn  B,  Conger  is 
justly  indebted  to  the  President  and  Directors  of  the  Grand  Gulf 
Railroad  and  Banking  Company  for  the  use  of  them,  the  said 
Alfred  Ingraham  and  George  Read,  in  the  sum  of  twenty  thousand 
tight  hundred  and  sixteen  dollars  and  forty-two  cents,  by  two 
promissory  notes  made  by  said  Conger  to  the  said  President  and 
Directors  of  the  Grand  Gulf  Railroad  and  Banking  Company; 
and  that  the  said  Conger  is  about  to  remove  his  effects  out  of  the 
State  of  Mississippi,  as  they,  the  said  Ingraham  and  Read,  are  in- 
formed, and  believe  to  be  true,  so  that  said  claim  of  the  said  Ingra- 
ham and  Read  cannot  be  made ;  and  further,  that  they  do  not  sue 
out  an  attachment  for  the  purpose  of  vexing  or  harassing  the  said 
Conger,  or  other  improper  motive.  Alfred  Ingraham, 

George  Read. 
Sworn  to  and  subscribed,  this  the  1st  day  of  yuly,  A.D.  18-^. 

W,  R.  McLean,  J.  P.  (seal) 

b.  In  the  Jnstiee's  Court 

Proceedings  in  attachment  before  a  justice  of  the  peace  shall  be, 
88  far  as  practicable,  according  to  those  in  circuit  courts  in  all  like 
cases.  ^ 

Aneniarjr  Atlmcliwiit. — When  a  suit  in  part  not  due.    It  was  held  that  an 

shall  have  been  commenced,  plaintiff  amendment  by  inserting  the  amount 

mkj  obtain  an  attachment  against  the  not  due  and  dismissing  as  to  the  part 

defendants,  or  one  or  more  of  them,  on  due  should  have  been  allowed.    Dal- 

making  an  affidavit,  and  giving  bond  sheimer  v,  McDaniel,  69  Miss.  539. 

as  required  in  other  cases  of  attach-  Attachment  In  Chaiioary  Court. — The 

ment.    Miss.  Anno.  Code  (1893),  §  141.  chancery  court  shall  have  jurisdiction 

]>eM  Vet  Ihie. — When  any  creditor  in  attachment  suits  against  any  non- 

whose  debt  is  not  due  shall  make  an  resident,  absent,  or  absconding  debtor, 

affidavit  on  anj  of  the  six  last  grounds  whether  the  debt  be  legal  or  equitable, 

for  attachment,  or  that  he  has  just  cause  who  has  lands  and  tenements  within 

to  suspect  and  verilj  believes  that  his  the  state,  or  against  any  such  debtor 

debtor  removes  himself,  or  effects,  out  or  person  in  the  state  who  has  in  his 

of  the  state  before  the  said  debt  will  hands  the  effects  of,  or  is  indebted  to 

become  payable,  with  intent  to  hinder,  such  nonresident,  absent,  or  absconding 

delay,  or  defraud  his  creditors ;  or  that  debtor.  Miss.  Anno.  Code  (1892),  ^486. 

he  hath  removed  with  like  intent,  leav-  For  the  forms  of  bills  in  equity  for 

ing  property  in  this  state;  and  shall  attachment  process,  see  Coopwood  v. 

give  bond  as  in  other  cases,  he  may  ob-  Bolton,   26  Miss.   212;    Comstock   v. 

tain  an  attachment.  Miss.  Anno.  Code  Rayford,  12  Smed.  &  M.  (Miss.)  370; 

(1892),  ^  142,  as  amended  by  Laws  of  Murphy  t;.  Clark,  i  Smed.  &M.  (Miss.) 

1896,  p.  103.  221. 

In  an  attachment  sued  out   in  the  1.  Miss.  Anno.  Code  (1892),  ^  2416. 

county  where  the  debtor  resided,  and  For  the  jurisdiction  of  a  justice  of  the 

where  his  property  was  found,  the  af-  peace  depending  upon  the  amount  in 

iidavit   and  writ  alleged  a  debt  due,  controversy,   see    Miss.  Anno.    Code 

whereas  the  declaration  was  for  a  debt  (1892),  4  2394. 
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21.  Missouri.^ 

a.  In  the  Circuit  Court. 
Form  No.  2588.2 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  Missouri,    )       3 

County  of  Barton,  \ 

This  affiant,  John  Doe  (or  ^amuel  Short), ^  being  first  duly  sworn 
according  to  law,  upon  his  oath  states,  that  he  is  {the  agent,  or  attor- 
ney, authorized  by)  the  plaintiff  in  the  above  entitled  cause  (to  make 
this  affidavit  for  an  attachment  therein)  ;  that  said  plaintiff  has  a  just^ 
demand  against  the  defendant  therein,  now  due  (if  not  due  st etc 
when  it  will  become  due)  ;  that  the  amount  which  this  affiant  believes 
that  the  plaintiff  ought  to  recover,  after  allowing  all  just  credits  and 
set-offs,  \% Jive  hundred  dollars;^  and  that  this  affiant  has  good  reason 
to  believe  and  does  believe''  (here  set  out  in  the  language  of  the 

1.  Host  FUe  aa  Affidavit. — Plaintiff,  ship  and  wliich  was  signed  in  ttie  firm 

except  in  suits  instituted  by  the  state  or  name.   Norman  v.  Horn,  36  Mo.  App. 

a  county  in  its  own  behalf,  shall  file  an  419. 

affidavit.    Mo.  Rev.  Stat.  (1889),  ^  525.  5.  The  word   *•  justly''   before    the 

8.  See  Mo.  Rev.  Stat.  (1889),  vol.  3,  word   "indebted**   is   not    necessary, 

p.  2246,  for  a  form  of  affidavit.     The  Livengood  v.  Shaw,  10  Mo.  274. 

form  there  given,  however,  states  no  An  affidavit  (drawn  under  1  Mo.  Rev. 

venue.  Stat.  1S55,  p.  240,  ^6)  which  stated  tliat 

8.  The  fact  that  an  affidavit  does  not  the  defendants  were  nonresidents,  but 

state  the  venue  does  not  render  the  omitted  to  state  that  the  plaintiff  had 

judgment  void  upon  collateral  attack,  a  just  claim,  was  sustained  on  collat- 

Avery  v.  Good,  Z14M0.  290.  eral  attack.    Burnett  v,  McCluey,  92 

4.  ByWliomlbUto. — The  affidavit  shall  Mo.  230. 

be  made  by  the  plaintiff  or  some  per-  6.  Btatement  of  Amount  of  Claim.  — 

son  for  him.    Mo.  Rev.  Stat.  (1889),  $  The  affidavit  must  state  that  tlie  plain > 

526.  tiflf  has  a  just  demand  against  the  de 

An  affidavit  made  by  one  other  than  fendant  ;*  that  the  amount  that  affiant 

the  plaintiff  should  properly  show  upon  believes  plaintiff  ought  to  recover,  after 

its  face  that  it  was  made  for  the  plain-  allowing  all  just  credits  and  set-offs,  is 

tiff.     Mackey  v,  Hyatt,  42  Mo.  App.    dollars.     Mo.  Rev.  Stat.  (1889),  § 

443.     But  if  it  does  not  so  appear  it  526. 

will  suffice  if  that  fact  appears  upon  Where  the  claim  is  for  an  amount 

the  record   somewhere.     Gilkeson  v,  less  than  fifty  dollars  state  plaintiff's 

Knight,  71  Mo.  403;  Johnson  v.  Gilke-  claim  thus:  **is  a  sum  less  than  fifty 

son,  81  Mo.  55 ;  Claflin  v.  Hoover,  20  dollars  and  not  less  than  five  dollars,  to 

Mo.  App.  314.  wit,  the  sum  of  thirty  dollars."     Mo. 

An  affidavit  may  be  amended  so  as  to  Rev.  Stat.  (1889),  ^  524. 

show  the  agency  of  the  affiant.    Kirks-  For  an  affidavit  where  the  debt   is 

ville  Sav.  Bank  z\  Spangler,  59  Mo.  less  than  fifty  dollars,  see  Mo.   Rev, 

App.  172.  Stat.  (1889),  vol.  2,  p.  2247.    The  affi- 

Attaobment  by  Partnersblp. — Theaffi-  davit  there  given,  however,  states  no 

davit  for  attachment  sued  out  by  a  venue. 

partnership  in  the  firm  name  should  7.  An  averment  that  deponent  **  has 
disclose  the  individual  names  of  the  good  reason  to  believe  that  the  def end- 
partners,  ant  has  absconded,*'  is  equivalent  to 

The  writ  of  attachment  should  not  an  averment  that  he  does  believe  that 

be  issued  upon  an  affidavit   reciting  the  defendant  has  absconded.     Massey 

that    it   was    made   by    a   copartner-  v.  Scott,  49  Mo.  278. 
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statute  one  or  more  of  the  grounds  for  attachment').'^  [And  affiant 
further  states  that  the  defendant  has  cot,  to  this  affiant's  knowledge, 
any  goods,  chattels,  effects,  or  credits  within  this  state  liable  to  an 
attachment  issued  by  a  justice  of  the  peace.]*  [And  affiant  further 
states  that  the  plaintiff  will  lose  his  claim  unless  the  writ  of  attach- 
ment shall  issue  and  be  served  on  the day  of 189-^, 

the  same  being  Sunday  (or  name  any  other  holiday  as  the  case  may 
be).Y  John  Doe 

(or  Samuel  Short). ^ 
Subscribed  and  sworn  to  before  me,  this  29th  day  of  January^  i8^7. 
Calvin  Clark,  Clerk  of  the  Circuit  Court 
(seal)*  of  Barton  County,  Missouri. <^ 

1.  ttatament  of  ihatutory  Oronnd. —  is  desired  to  have  the  writ  issued  and 

The  affidavit  must  state  that  affiant  has  served  on  Sunday  or  on  a  legal  holi- 

good  reason  to  believe  and  does  believe  day.     Where  the  affidavit  states  that 

3ie  existence  of  one  or  more  of  the  the  plaintiff  will  lose  his  claim  unless 

statutory  grounds  for  attachment.  Mo.  a  writ  of  attachment  issue  and  be  served 

Rev.  Stat.  (1889),  4  526.  on  Sunday  or  any  legal  holiday,  a  writ 

The    grounds    for    attachment    are  may  be  issued  and  served  on  uiat  day. 

enumerated  in  Mo.  Rev.  Stat.  (1889),  Mo.  Rev.  Stat.  (1889),  ^  525. 

4  521.  4.  The  plaintiff  or  the  affiant  should 

Alleging  any  one  of  the  causes  in  sign  the  affidavit.     Sedalia  Third  Nat. 

the  language  of  the  statute  shall  be  Bankv.  Garton,  40  Mo.  App.  113;  Har- 

good  and  sufficient.    Mo.  Rev.  Stat,  gadine  v.  Van  Horn,  72  Mo.  370. 

(1889),  4  533;  Curtis  V.  Settle,  7  Mo.  6.  BeforaWliomllade. — For  the  forms 

452.  of  the  jurat  generally,  see  the  title  Af- 

Where   the    facts    constituting  the  fidavits,  vol.  i,  'pp.  560-570.    As  to 

cause  of  action  are  set  out  in  the  peti-  what  officers  have  authority  to  take  and 

tion  and  affidavit,  and  the  latter  alleges  certify  affidavits  for  attachment,  see  3 

one  of  the  grounds    for   attachment  Encyc.  of  Pl.  and  Pr.  6,  7. 

properly,  the  petition  stating  a  good  An  affidavit  before  any  judicial  offi- 

canse  of  action,  the  attachment  should  cer  of  another  state,  authorized  by  com- 

not  be  quashed.     Wirt  v.  Dinan,  44  mon  law  or  the  statutes  of  that  state  to 

Mo.  App.  583.  administer  oaths,  is  good  in  Missouri 

An  affidavit  using  the  words  "  hin-  for  the  purpose  of  granting  an  attach- 

der  and  delay,"  is  good  though  it  omits  ment  writ.     Hays  v,  Bouthalier,  i  Mo. 

ihe  word  "fraudulently."     Stevenson  346.    And  the  official  character  of  the 

V.  Robbins,  5  Mo.  20.  officer  is  sufficiently  proved  by  the  cer- 

Omitting  the  word   *' defraud"   in  tificate  of  the  clerk  under  the  seal  of 

alleging  that  the  defendant  is  about  to  the  court.  Posey  v.  Buckner,  3  Mo.  604. 

convey,  etc.,  so  as  to  **  (defraud),  hin-  An  affidavit  stating  that  the  defend- 

der  or  delay  his  creditors,"  does  not  ant  **  is  not  a  resident  of  this  state," 

render  the  affidavit  defective.     Curtis  entitled  in  an  action  brought  in  Mis- 

fv.  Settle,  7  Mo.  452.  souri,  and  sworn  to  in  Indiana  on  the 

1  Claim  for  Lms  than  Fifty  DoUan. —  same  day  that  plaintiff  executed  an  at- 

This  clause  is  necessary  only  when  the  tachment  bond  wherein  he  alleged  that 

plaintiff's  claim  is  for  an  amount  less  he  was  about  to  begin  an  attachment 

than  iifty  dollars  and  not  less  than  five,  suit    in   Missouri,    sufficiently    stated 

In  such  a  case,  in  addition  to  the  ordi-  that  the  defendant  was  a  nonresident 

nary  affidavit  it  shall  be  stated  by  the  of   Missouri    to    render    the   affidavit 

aflSant  that  the  defendant  has  not,  to  and  proceedings  valid  upon  collateral 

affiant's  knowledge,  any  goods,  chat-  attack.     Avery  i'.  Good,  114  Mo.  290, 

tfU,  effects,  or  credits  within  the  state  The  clerk  of  the  court  cannot  make 

liable  to  attachment  issued  by  a  justice  an  affidavit  in  an  attachment  suit  in 

of  the  peace.     Mo.  Rev.  Stat.  (1889),  which  he  is  plaintiff  before  his  own 

^524-  deputy    clerk.     Owens   v,   Johns,    59 

I.  For  Isiaance  of  Writ  on  Sunday. —  Mo.  89. 

^is  clause  is  necessary  only  when  it  6.  Seal. — A*n  affidavit  which  is  nei- 
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b.  In  the  Justice's  Court,  i 

Form  No.  2589.2 

(Mo.  Rev.  Stat.  (1889),  %  587.) 
yohn  Doe     ) 

vs.  >  Before  A.  Hall,  Justice  of  the  Peace. 


Richard  Roe,  ) 
State  of  Missouri, 
County  of  Barton, 

This  day  personally  appeared  before  me,  A,  Hall,  a  justice  of  the 
peace  within  and  for  the  county  of  Barton  aforesaid,  yohn  Doe, 
and  says  that  the  plaintiff,  yohn  Doe,  has  a  just  demand  against 
Richard  Roe,  the  defendant ;  that  the  amount  which  the  affiant  be- 
lieves plaintiff  ought  to  recover  after  allowing  all  just  credits  and 
set-offs  is  seventy-five  dollars,*  now  due  {or  if  not  due  state  when 
the  same  will  be  due),  and  that  he  has  good  reason  to  believe  that 
the  defendant  (here  state  some  one  or  more  of  the  causes  which  author- 
ize an  attachment),  yohn  Doe,  plaintiff. 

Subscribed  and  sworn  to,  this  29th  day  of  February,  iS97. 

A.  Hall,  Justice  of  the  Peace. 

22.  Montana. 

a.  In  the  Distriet  Court.  4 

Form  No.  2590. 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Missoula,^ 

ther  signed  by  the  affiant,  nor  signed  the  property,  credits,  or  effects  of  the 

by  the  clerk  in  the  jurat,  nor  attested  defendants,  or  either  of  them,  will  be 

by  the  seal  of  the  court,  is  fatally  de-  found,  or  in  any  adjoining  township 

fective.     Sedalia  Third  Nat.  Bank  v,  thereto,  or  in  the  township  where  the 

Garton,  40  Mo.  App.  113.  defendant  resides,  or  in  any  adjoining 

Attaolunent  after  Suit  Oommenced. —  township.  Mo.  Rev.  Stat.  (1889),  §6127. 

A  plaintiff  in  any  civil  action  which  8.  Consult  the  annotations  appended 

shall  have  been  commenced  by  sum-  to  Form  No.  2588,  supra. 

mons  and  without  original  attachment  8.  For  the  jurisdiction  of  a  justice  of 

may,  at  any  time  pending  the  suit  and  the  peace  depending  upon  the  amount 

before  final  judgment,  sue  out  an  at-  in   controversy,   see    Mo.    Rev.   Stat, 

tachment  on  filing  the  proper  affidavit  (1889),  ^  6122. 

and  bond.  Mo.  Rev.  Stat.  (1889),  §533.  *•  Mont.  Code  Civ.  Proc.  (1895),  ^ 

Attaohment  on  Demand  Not  Due.— ^An  890,  stating  when  an  attachment  may 

attachment  may  issue  on  a  demand  not  issue. 

yet  due  in  any  of  the  cases  mentioned  Tlie  Qronndt  of  Attaclunent  in  Mon- 

in   section   521,  except  the   first,  sec-  tana  are  enumerated  in  the  Mont.  Code 

ond,  third,  and  fourth.   Mo.  Rev.  Stat.  Civ.  Proc.  (1895),  §891.    Subd.  i  of  this 

(1889),  §  522.  section  is  like  the  Cal.  Code  Civ.  Proc., 

Amendment  of  Affidavit. — An  affidavit  ^  538,  subd.  i,  except  that  it  omits  the 

stating  nothing  to  confer  jurisdiction  words  **set-offs  or,"  and  also  the  words 

cannot  be  amended.    Norton  v.  Flake,  **  and  that  such  contract  was  made,  or 

36  Mo.  App.  698.  Otherwise  an  amend-  is  payable  in  this  state."     The  Mont, 

ment  is  proper.     Avery  v.  Good,  114  Code  Civ.  Proc.  (1895),  §  891,  does  not 

Mo.  290;  Kirk8\illeSav.  Bank  t;.  Spang-  make  nonresidence  of  a  debtor  a  spe- 

ler,  59  Mo.  App.  172.  cific  ground  for  attachment. 

1.  Attachments  must  be  brought  be-  6.  Title.  —  The  affidavit   should    be 

fore  the  justice  of  the  township  wherein  properly  entitled,  but  if  not  this  defect 
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John  Doe^  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe^  defendant.  ) 
State  of  Montana,      ) 
County  of  Missoula,  \ 

John  Doe^^  of  lawful  age,  being  duly  sworn,  says  that  he  is  the 
plaintiff  in  the  above  entitled  action  [commenced  in  the  above 
named  court]  ;  >  that  the  defendant  in  said  action  is  indebted  to  this 
plaintiff  over  and  above  all  legal  counterclaims  in  the  sum  of  four 
hundred  dollars,'  with  six  per  cent,  per  annum  interest  thereon, 
from  the  frsl  day  of  January,  i897,  upon  an  express  (or  implied) 
contract  *  for  the  direct  payment  of  money  [now  due] ,'  to  wit  {here 
set  out  the  nature  of  the  contract)  ;  and  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  p>ersonal 
property  or  any  pledge  of  personal  property ;  •  and  affiant  further 

may  be  cured  by  amendment.  Herbst  vit  stated  that  the  defendant  was  in- 
Importing  Co.  V,  Hogan,  i6Mont.  384,  debted  to  the  plaintiff  in  a  certain  sum, 
where  the  title  of  the  court  in  which  naming  it,  "  upon,  in  part,  of  both  an 
iction  was  brought  was  imperfectly  express  and  implied  contract  for  the 
stated.  direct  payment  of  money,"  not  aver- 

1.  B7  Whom  Made. — The  affidavit  may  ring  how  much  was  due  upon  the  ex- 
be  made  by  the  plaintiff  himself  or  by  press  and  how  much  upon  the  implied 
some  one  on  behalf  of  the  plaintiff,  contract.  It  was  held  that  the  affidavit 
Mont.  Code  Civ.  Proc.  (1895),  $^  891,  was  sufficient  to  sustain  the  attachment^ 
1560.  but  should  not  be  considered  a  model, 

S.  The  words  in  [    ]  do  not  seem  to  as  better  practice  required  a  statement 

be  necessary,  for  the  writ  of  attachment  of  how  much  was  due  on  each  contract, 

may  i^ue  at  the  time  of  the  issuing  of  An  affidavit  under  the  same  statute,  al- 

the  summons,  Mont.  Code  Civ.  Proc.  leging  among  other  things  that  "  the 

('^)f  §  890,  and  the  affidavit  must  be  defendant  was  indebted  to  the  plaintiff 

received  by  the  clerk  before  issuing  in  the  sum  of  $382.34,  over  and  above 

the  writ.  Mont.  Code  Civ.  Proc.  (1895),  all   legal    set-offs    and   counterclaims 

^  891.  upon  a  contract  for  the  payment  of 

S.  For   the  jurisdiction  of  district  mopey,"  etc.,  was  held  defective  in 

courts  in  actions  upon   contract  de-  failing  to  state  whether  the  contract 

pending  upon   the  amount  involved,  sued  upon  was  express  or  implied ;  but 

5eeMont.  Code  Civ.  Proc.  (1895),  k  4'*  this  defect  was  cured  by  amendment. 

4  "Oontraat,  Bxpren  or  Itaiplled" —  Herbst  Importing  Co.  v,  Hogan,  16 

■oat  Oode  GiT.  Proo.  (X%%9),  ^  181 ;  Oomp.  Mont.  384. 

8la&,  p.  103. — Under  Code  Civ.  Proc.        6.  The  words  in  [     ]  do  not  seem  to 

(1888),  4  181,  the  affidavit  was  required  be  required  by  the  Mont.  Code  Civ. 

to  show  that  the  debt  sued  on  was  upon  Proc.  ( 1895) »  ^  ^^  i  ^^t  were  necessary 

a  contract,  express  or  implied.  under  the    Mont.    Code    Civ.    Proc. 

In  Newell  r.  Whitwell,  16  Mont.  243,  (1888),  ^  181. 
an  affidavit  simply  stating  the  affiant's  6.  Where  Seonxlty  baa  Become  Value- 
conclusion  as  '*  that  defendants  are  in-  leu. — If  the  payment  of  the  demand 
debted  to  the  plaintiffs  in  the  sum  of  was  originally  secured,  the  affidavit 
$4,966.95,  with  10  per  cent,  per  annum  should  contain  the  following  allegation 
interest  thereon,  from  the  28th  day  of  instead  of  the  one  above :  **  And  the 
August,  1893,  upon  an  express  and  im-  payment  of  the  same  was  originally 
plied  contract  for  the  payment,  of  secured  by  a  certain  mortgage  (or /i>;/) 
money  which  is  now  due  from  defend-  upon  real  (or  personal)  property  (or 
ants  to  plaintiffs,"  was  held  sufficient,  by  a  certain  pledge  of  personal  prop- 
part  of  the  debt  being  on  an  express  erty)  (describing  the  nature  of  the 
and  part  on  an  implied  contract.  security)^  and  that  such  security  has, 

And    in  Cope   v.   Upper    Missouri  without  any  act  of  the  plaintiff  or  the 

Min.,  etc.,  Co.,  i  Mont.  53,  the  affida-  person  to  whom  the  security  was  given, 
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says  that  said  attachment  is  not  sought,  and  the  action  is  not  prose- 
cuted, to  hinder,  delay,  or  defraud  any  creditor  of  said  defendant. 
{Wherefore  affiant  asks  that  a  writ  of  attachment  against  said  de- 
endant  may  be  issued  in  said  action  as  allowed  by  law  in  such 
cases.]  1  yohn  Doe, 

Subscribed  and  sworn  to  before  me,  this  29th  day  of  yanuary, 
i8P7.  Calvin  Clark,  Clerk  of  the  District  Court 

of  Missoula  County.* 

b.  In  the  Justioe's  Court,  s 

Form  No.  2591. 

State  of  Montana,      )  In  the  Justice's  Court,  — — .  Township. 
County  oi  Missoula.  \      Abraham  Kent^  Justice  of  the  Peace. 
yohn  Doe^  plaintiff,       )       (  Continuing  as  in  Form  No.   S590y 
against  >  stating  the  venue  and  the  claim  for  an 

Hichard Hoe j  defendant.  )  amount^  within  the  jurisdiction  of  the 
justice,  and  concluding  with  ajffianfs  signature  and  the  proper 
jurat.) 

28.  Nebraska.^ 

a.  In  the  Distrlet  Court. 

(1)  On  Debt  Past  Due. 

Form  No.  1592. 

In  the  District  Court  of  Lancaster  County,  Nebraska. 
yohn  Doey  plaintiff, 

against  \  Affidavit  for  Attachment. 

Richard  Roe,  defendant. 

become  valueless.''     Mont.  Code  Civ.  S.  The  affidavit  in  a  justice's  court 

Proc.  (1895),  4  ^'-  must  show  the  same  facts  as  are  re- 

1.  The  words  in  [  ]  are  not  neces-  quired  to  be  shown  by  the  affidavit  in 
sary.  Mont.  Code  Civ.  Proc.  (1895),  $  the  District  Court.  Mont.  Code  Civ. 
891.  Proc,  4  1560. 

2.  For  the  form  of  the  jurat  gener-  4.  For  the  jurisdiction  of  justices' 
ally,  see  the  title  Affidavits,  vol.  i,  courts  depending  upon  the  amount  of 
pp.  560-570.  As  to  what  officers  have  recovery  sought,  see  Mdnt.  Code  Civ. 
authority  to  take  and  certify  affidavits  Proc.  (1895),  %  6i5. 

for  attachment,  see  3  Encyc.  of  Pl.  6.  No  written  application  for  an  or- 

AND  Pr.  6,  7.  der  allowing;  an  attachment  other  than 

Amendmoit  of  Affidavit. — An  affidavit  the  filing  of  a  proper  affidavit  is  neces- 

for  attachment  under  section  183  of  the  sary.     Winchell  v.  McKinzie,  35  Neb. 

Mont.  Code  Civ.  Proc.  1888  (Comp.  813. 

Stat.  Mont.,  p.  104),  which  set  forth  in  The  affidavit  need  not  state  that  there 

the  language  of  the  statute  the  fraudu-  is  property  subject  to  levy  within  the 

lent  disposition   by  defendant  of    its  jurisdiction.     Grebe  v,  Jones,  15  Neb. 

property  before  the   maturity  of  the  315. 

debt,  was  allowed  to  be  amended  on  For  illustrations  of  affidavits   used 

trial  by  setting  out  the  facts  constitut-  in    attachment   cases,    see   Jansen    rf. 

ing  the  alleged  fraud.  Josephi  v.  Mady  Mundt,  20  Neb.  320;  Reed  v.  Bagley, 

Clothing  Co.,  13  Mont.  195.  SeeHerbst  24  Neb.  332;  Tessier  f.  Reed,  17  Neb. 

Importing  Co.  v.  Hogan,  16  Mont.  384.  105. 
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State  of  Nebraska,      )      ^ 
CovLtity  of  Z^ancaster.  \ 

Now  comes  yokn  Doe  (or  Samuel  Short)  ^  and  being  first  duly 
sworn,  on  oath  deposes  and  says,  that  he  is  (ike  agent,  or  attorney, 
of)  the  plaintiflF*  in  the  above  entitled  action,'  that  the  claim  in 
this  action  is  for  (here  set  out  the  nature  of  plaintiff"" s  claim), ^* 
and  that  the  claim  is  just,'  and  that  plaintiff  ought,  as  affiant  be- 
lieves, to  recover  thereon  the  sum  of  one  thousand  dollars ;  ^  and 


1.  TeniM. — The  want  of  a  venue  in  fidavit.     In  such  a  case  the  court  prop- 

an  affidavit  may  be  cured  by  amend-  erly  allowed  an  affidavit  to  be  amended 

ment.     Rudolf  v.  McDonald,  6  Neb.  by  inserting  the  name  of  the  agent,  as, 

165.  **  S.  W.  Croy,  Secretary  and  Treasurer 

Where  the  affidavit  was  sworn  to  be-  of,"  after  the  word  "  plaintiff'*  in  the 

fore  the  clerk  of  the  court  in  which  the  first  line  of  the  affidavit,  which  com- 

tction  was  pending,  but  the  venue  was  menced    as   follows :    '*  State  of    Ne- 

not  stated,  the  clerk  will  be  presumed  braska,  Johnson  County — ss. :  The  said 

to  have  administered  the  oath  in  the  plaintiff,  the  Moline,  Milburn  &  Stod- 

proper  county.     Crowell  r.  Johnson,  dard  Co.,  makes  oath,''  etc.    Moline 

a  Neb.  156.  v.  Curtis,  38  Neb.  520. 

S.  Wbo  may  Hake. — The  affidavit  may  S.  An  affidavit  attached  to  and  filed 

be  by  the  plaintiff  ^  his   agent  or  at-  with  the  petition  is  not  to  be  construed 

tomey.     Neb.  Consol.  Stat.  (1893),  ^  as  would  be  an  affidavit  disconnected 

4709.  therefrom  and  filed  at  a  different  time, 

llie  omission  of  the  name  of  the  affi-  and  if  in  such  affidavit  thewords  **above 

tnt  from  the  body  of  the  affidavit  is  no  entitled  cause  "  be  used  they  must  be 

ground  for  dissolving  the  attachment  construed  as  referring  to  the  style  of 

where  the  affidavit  was  duly  signed  by  the  c^use  of  action  set  forth  in    the 

the  affiant.     Rudolf  v,  McDonald,  6  petition.     Gray  v,  Steedman,  63  Tex. 

Neb.  i^.  95. 

By  MoBTMide&t  Partneralilp. — An  at-  4.  StaUmentof  VatnraofOlalm. — ^The 

tachment  by  a  nonresident  partnership  affidavit  must  show  the  nature  of  the 

in  the  firm  name  is  not  void.     Cadyt;.  plaintiff's  claim.     Neb.  Consol.  Stat. 

Smith,  Z3  Neb.  628.  (1893),  §$  4709,  5394;  Hart  v.  Barnes, 

Affldavtt  by  Agent  or  Attoxnay. — It  is  24  Neb.  782 ;  Dorrington  v,  Minnick, 

not  necessary  that  the  affiant  should  15  Neb.  397. 

allege  that  he  makes  it  on  behalf  of  the  It  is  not  necessary  to  fully  set  out 

plaintiff,  and    that   he  is  his    agent,  the  facts  constituting  the  cause  of  ac- 

Tessier  ».  Crowley,  16  Neb.  372;  Reed  tion.     A  condensed  statement  of  the 

V.  Bagley,  24  Neb.  332.  general  nature  of  the  claim  is  sufficient. 

The  affidavit  in  the  last  cited  case.  It  is  sufficient  to  state  that  the  claim  is 

omitting  the  caption  and  venue,  com-  for  a  certain  sum  '*  now  due  and  pay- 

menced  as  follows:  *' D.  A.  Holmes,  able  to  the  plaintiff  from  the  defendants 

the  authorized  attorney  of  the  plaintiff,  on  an  account  for  merchandise  sold  by 

being  first  duly  sworn,  on  his  oath,  the  defendants  on  commission  for  the 

says,"  etc.  plaintiff."     Dorrington  v.  Minnick,  15 

An  affidavit  by  an  attorney,  wherein  Neb.  397. 

be  swears  **  that  he  is  the  authorized  The  nature  of  plaintiff's  claim  being 

attorney  of  the  plaintiff  in  the  above  stated  in  the  affidavit,  reference  may 

entitled  action;  that  A«  has  commenced  be   had   to   the   petition   for  a  fuller 

an  action,"  etc.,  is  not  void  where  it  statement.     Hart  r.  Barnes,   24  Neb. 

appears  from  the  whole  affidavit  that  787. 

theaction  was  brought  by  the //a*»/iy.  5.  The  affidavit  must  state  that  the 

Jansen  v.  Mundt,  20  Neb.  321.  plaintiff's  claim  is  just.     Neb.  Consol. 

An  affidavit  was  not  fatally  defective  Stat.  (1893),  W  4709i  5394' 

by  reason  of  stating  that  it  was  made  6.  The  affidavit  must  show  the  amount 

by  a  corporation,  when  upon  its  face  which affiantbelievestheplaintiff  ought 

it  is  apparent   that  the  corporations'  to  recover.     Neb.  Consol.  Stat.  (1893), 

agent  made  the  oath  and  signed  the  af-  $  4709. 
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affiant  further  states  that  (here  set  out  in  the  language  of  the  statute 

one  of  the  grounds  for  an  attachment)  .1  John  Doe 

(or  Samuel  Short) » 

1.  StateBMiitof  Orooadi — Generally, —  delivered  by  the  said  defendant  to  yu- 
The  affidavit  must  state  the  existence  lian  Metcalfe  trustee  for  Martha  Ann 
of  one  or  more  of  the  statutory  grounds  Metcalfe  and  by  her  indorsed  and  de- 
of  attachment,  which  are  enumerated  livered  to  this  plaintiff.  And  the  depo- 
in  4^  4708,  5394,  Neb.  Consol.  Stat,  nent  further  says  that  said  claim  is  just; 
( 1 893) .  that,  as  affiant  verily  believes,  the  plain- 
Ih  the  Language  of  the  Statute, — An  tiff  justly  ought  to  recover  of  and  from 
affidavit  is  sufficient  which  states  the  the  said  defendant  the  sum  of  thirty- 
ground  of  attachment  m  the  exact  Ian-  seven  and  S^-lOO  dollars,  and  interest 
guage  of  the  statute.  Tessier  v.  En-  thereon  at  the  rate  of  five  per  cent,  per 
glehart,  18  Neb.  170 ;  Tallon  v.  Ellison,  month  from  the  lOtk  aay  of  September, 
3  Neb.  73;  Peru  Plow,  etc.,  Co.  v,  i8^(7,  amounting  at  the  date  of  the  corn- 
Benedict,  3^  Neb.  345 ;  Steele  t;.  Dodd,  mencement  of  this  action  to  the  sum 
14  Neb.  490;  Burnham  i'.  Ramge,  47  of  two  hundred  eighty  dollars.  And 
Neb.  175.  deponent  further  says  that  the  said  de- 
Disjunctive  Statements,  —  The  fendant  is  a  nonresident  of  the  state  of 
grounds  for  attachment  are  separated  Nebraska,  but  is  a  resident  of  the  ter- 
into  nine  groups.  Each  group  consti-  ritory  of  Colorado,  and  that  affiant 
tutes  one  ground  of  attachment.  The  makes  this  affidavit  for  the  purpose  of 
whole  of  either  one  of  such  eroups  may  procuring  an  order  of  attachment  in 
be  stated  in  the  language  ofthe  statute  said  action.  ( Concluding  with  signa- 
in  the  affidavit,  even  though  it  contains  lure  of  affiant  and  the  jurat,) 
more  than  one  distinct  allegation  sep-  Information  and  Belief  of  Nonresi- 
arated  from  each  other  by  the  disjunc-  dence.  —  In  Clarke  Banking  Co.  v, 
tive  conjunction  "or."  When  more  Wright,  37  Neb.  382,  the  affidavit, 
than  one  group  is  used  the  affidavit  omitting  the  formal  parts,  was  as  fol- 
should  state  them  by  the  use  of  the  con-  lows :  **  y,  M,  Easterling,  being  first 
junction  "and."  Tessier  r.  Englehart,  duly  sworn,  upon  his  oath  deposes 
18  Neb.  169.  and  says  that  he  is  the  duly  author- 
Nonresidence  of  Defendant, — An  at-  ized  attorney  for  The  Clarhe  Bank- 
tachment  shall  not  be  granted  on  the  ing  Company,  a  corporation  duly 
ground  of  nonresidence  for  any  claim  organized  under  the  laws  of  the  state 
other  than  a  debt  or  demand  arising  of  Nebraska  and  doing  business  in 
upon  contract,  judgment,  or  decree.  Buffalo  county,  Nebraska,  with  office 
Neb.  Consol.  Stat.  (1893),  $47^-  ^^^^  place  of  business  at  Sartoria,  in 
Stating  "  that  the  said  claim  in  said  said  county  and  state;  that  plaintiff  has 
action  is  for  damages  in  not  delivering  commenced  an  action  against  Isaac  K. 
goods  purchased,"  does  not  show  that  Wright  in  the  district  court  of  Buffalo 
the  action  is  for  a  debt  or  demand  aris-  county  to  recover  the  sum  of  %Si50^  with 
ing  upon  contract,  judgment,  or  de-  ten  per  cent,  interest  from  March  4, 
cree.  Rouss  v,  Wright,  14  Neb.  460.  i89i,  now  due  and  payable  to  the  plain- 
In  Miller  v,  Eastman,  27  Neb.  408,  tiff  from  defendant  for  money  loaned 
the  court  held  the  affidavit  sufficient  to  the  defendant  at  his  special  instance 
authorize  the  issuance  of  a  levy  of  the  and  request.  Affiant  further  says  that 
attachment.  The  affidavit,  omitting  the  plaintiff's  claim  is  just,  and  that  plain- 
title  of  the  case,  was  in  the  following  tiff  ought,  as  he  believes,  to  recover 
form :  thereon  the  sum  of  %250;  and  that  the 
State  of  Nebraska,  )  D.  y,  McCann^  defendant  is  a  nonresident  of  the  state 
County  of  Otoe,  f  being  duly  sworn,  of  Nebraska  [as  he  verily  believes]." 
says  that  he  is  the  plaintiff  named  in  Upon  objection  that  it  stated  that  the 
the  above-entitled  action ;  that  said  ac-  defendant  was  a  nonresident  upon  in- 
tion  is  founded  upon  a  promissory  note  formation,  and  not  in  positive  terms, 
dated  at  Nebraska  City,  in  said  county,  while  a  motion  was  pending  to  dissolve 
March  10,  i%GO^  lor  thirty-seven  do\\2iT%  the  attachment,  the  court  improperly 
:>nd  twenty  cents,  due  six  months  after  refused  to  allow  the  plaintiff  to  amend 
said  date,  with  interest  at  five  per  cent,  so  as  to  state  positively  that  defendant 
per  month  from  maturity,  executed  and  was  a  nonresident. 
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Subscribed  in  my  presence  and  sworn  to  before  me,  this  £9M  day 
of  January^  i8P7. 

(sbal)  1  Norton  Porter,  Notary  Public 

in  and  for  Lancaster  County,  Nebraska.^ 
My  commission  expires  February  S,  iS97. 

(2)  On  Drbt  before  Due.* 

Form  No.  2593. 

(Commencing  as  in  Form  No.  2592,  supra,  and  continuing 
down  to  *)  that  the  amount  of  said  claim  is  for  the  sum  oijive  hun- 
dred dollars,  and  that  said  claim  is  just,  and  that  said  claim  will 
become  due  yuly  the  6th,  \%97 ;  and  affiant  further  states  that  {here 
set  out  in  the  language  of  the  statute  one  or  more  of  the  grounds  for 
an  attachment)  .*  (  Concluding  tvith  ajffianfs  signature  and  the 
jurat  as  in  Form  No,  2692,  supra.) 

b.  In  the  County  Court.  ^ 

Form  No.  2  594» 

In  the  County  Court  of  Lancaster  County,  State  of  Nebraska. 
yohn  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 

State  of  Nebraska,      ) 

/  8S 

County  oi  Lancaster,  \ 

( Continuing  as  in  Form  No.  2592,  stating  plaintiff'' s  claim 
for  an  amount^  within  the  jurisdiction  of  the  County  Court, 
and  concluding  with  the  affiant ''s  signature  and  the  proper 
jurat. ) 

1.  Neb.  Consol.  Stat.  (1893),  §  for  attachment  enumerated  in  said  sec- 
3218.  tion  4753. 

2.  For  the  form  of  the  jurat  gener-  4.  Neb.  Consol.  Stat.  (1893),  ^  4753» 
ally,  see  the  title  Affidavits,  vol.  i,  stating  the  grounds  for  an  attachment 
pp.  560-570.  As  to  what  officers  have  on  a  claim  before  it  is  due. 
authoritj  to  take  and  certify  affidavits  6.  Orders  for  attachment  may  issue 
for  attachment,  see  3  Encyc.  of  Pl.  in  actions  brought  in  the  county  court. 
AKD  Pr.  6,  7.  When  the  demand  exceeds  the  juris- 

3.  Neb.  Consol.  Stat.  (1893),  §  4754»  diction  of  a  justice  of  the  peace,  the 
requires  that  before  an  attachment  can  proceedings  upon  such  order  shall 
issue  on  a  claim  before  it  is  due  as  au-  be  the  same,  as  near  as  may  be,  as 
thorized  under  the  Neb.  Consol.  Stat.,  in  actions  brought  in  the  District 
§  4753,  the  plaintiff,  his  agent  or  attor-  Court.  Neb.  Consol.  Stat.  (1893),  4 
ney,   shall   make  an  oath   in   writing  1091. 

showing    the    nature  and   amount   of  6.  For  the  jurisdiction  of  a  county 

plaintifT's  claim,  that  it  is  just,  when  court  depending  upon  amount  in  con- 

the  same  shall  become  due,  and  the  troversy,  see  Neb.  Consol.  Stat.  (1893), 

existence  of  some  one  of  the  grounds  ^  1077. 
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e.  In  the  Justioe's  Court,  i 

Form  No.  2595. 

Before  Abraham  Kent,  a  Justice  of  the  Peace  within  and  for  Lan- 
caster County,  State  of  Nebraska.* 
yohn  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 

(  Continuing  as  in  Form  No.  2592,  stating  the  plaintiffs  claim 
at  an  amount  within  the  jurisdiction  of  the  Justice,^  and  concluding 
with  affianf  s  signature  and  the  proper  jurat.  ^ 

Form  No.  2596. 

(Precedent  in  Nagel  v.  Loomis,  33  Neb.  499.) 
Henry  Nagel 

V. 

Loomis  d  GilL 
State  of  Nebraska, 
Clay  County.  ]  ®®' 

Henry  Nagel,  being  first  duly  sworn,  deposes  and  says  that  he  is 
the  plaintiff  in  the  above  entitled  action,  and  the  claim  in  said  ac- 
tion is  on  contract,  for  labor,  work,  and  materials  furnished  defend- 
ants; that  the  said  claim  is  just,  and  this  affiant  believes  that  the 
said  plaintiff  ought  to  recover  the  sum  of  %102,i5  thereon.  Affiant 
further  says  that  the  defendants  are  not  residents  of  the  state  ^  of 
Nebraska,  and  have  absconded  to  the  state  of  Missouri,  and  further 
this  affiant  says  not.  Henry  Nagel. 

Subscribed  in  my  presence  and  sworn  to  before  me,  this  15th  day 
of  July,  A.D.  18W.  T,   Weed,  Justice  of  the  Peace. 

24.  Nevada. 

a.  In  the  IMstrlet  CouFt.s 

(1)  Against  Resident. 

Form  No.  2597. 

In  the  District  Court  of  the  Second  Judicial  District  of  the  State  of 
Nevada  in  and  for  the  County  of  Ormsby, 
yohn  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  deiend^Lnt.  ) 
State  of  Nevada,      ) 
County  of  Ormsby,  \ 

yohn  Doe  (or  Samuel  Short),  of  lawful  age,  being  duly  sworn, 

1.  The  grounds  for  attachment  in  a  the  peace  depending  upon  the  amount 

justice's  court  are  enumerated  in  Neb.  in  controversy,  see  Neb.  Const.  (1875), 

Consol.  Stat.  (1893),  §  5394-  ^^^'  6,  §  18. 

a.  The  jurisdiction  of  a  justice  of  the        4.  The  words  "  not  a  resident  of  the 

peace  extends  throughout  the  county  state,"  and  the  words  "  a  nonresident 

wherein  he  was  elected   and   resides,  of  the  state,"  mean  the  same  thing. 

Neb.  Consol.  Stat.  (1893),  §  5373*  Nagel  v.  Loomis,  33  Neb.  499. 

8.  Forthejurisdictionof  a  justice  of        0.  Nev.   Gen.   Stat.  (1885),  §  3i45t 
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upon  his  oath  says  that  he  is  (the  agents  or  attorney,  of)  the  plaintiff 
in  the  above  entitled  action  ;  l  that  Richard  Roe,  t&e  defendant  in 
said  action,  is  indebted  to  this  plaintiff  over  and  above  all  legal  set- 
offs or  counterclaims,  in  the  sum  oi  four  hundred^  dollars,  with  ten 
per  cent,  interest  per  annum  thereon,  from  ihejirst  day  of  yanuary, 
\%91  ^  *  upon  a  contract  for  the  direct  payment  of  money,  to  wit 
(here  set  out  the  nature  of  the  contract)  ;  and  that  such  contract  was 
made  (or  is  by  the  terms  thereof)  payable  in  this  state  ;  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage,  lien,  or 
pledge  upon  real  or  personal  property,  situate  or  being  in  this  state ;  > 
and  afliant  further  says  that  the  sum  for  which  the  attachment  is 
asked  is  an  actual  bona  fide  existing  debt,  due  and  owing  from  the 
defendant  to  the  plaintiff,  and  that  the  attachment  is  not  sought, 
and  that  the  action  is  not  prosecuted  to  hinder,  delay,  or  defraud 
any  creditor  of  the  defendant.*        yohn  Doe  (or  Samuel  Short), 

Subscribed  and  sworn  to  before  me,  this  29th  day  of  January, 
i897.  Calvin  Clark,  Clerk  of  the  District  Court 

of  Ormshy  County.** 

(2)  Against  Nonrksident. 

Form  No.  2598. 

(  Commencing  as  in  Eorm  No,  2597,  and  continuing  down  to  *) 
upon  a  contract  {here  set  out  the  nature  of  the  contract)  ;  and  that 
the  said  defendant,  Richard  Roe,  is  a  nonresident  of  this  state,  and 
affiant  further  says  that  the  sum  for  which  the  attachment  is  issued 

stating  when  an  attachment   may  is-  the  nature  of  the  security),  and  that 

sue.  such  security  has  been  rendered  nuga- 

Section    3146    of    Nev.    Gen.   Stat,  tory  by  the  act  of    the  defendant." 

(1885),  enumerating  the  grounds  for  Nev.  Gen.  Stat.  (1885),  §  3146. 

attachment,  is  very  similar  to  Cal.  Code  4.  For  iBSUUioe  of  Writ  on  BmuUgr,  etc. 

Civ.  Proc,  §  538,  but  differs  in  some  — If  the  plaintiff  desires  to  have  the  at- 

material  respects.  tachment  writ  issued  on  Sunday  or  on 

Great  strictness  in  the  form  of  the  any  legal  holiday,  the  affiant  must  set 

affidavit  is  not  required,  as  the  defend-  forth  in  the  affidavit  an  additional  aver- 

ant  is  protected  by  the  plaintiff's  bond,  ment,  as  follows :  **  That  the  affiant  has 

Bowers  v.  Beck,  2  Nev.  139.  good  reason  to  believe  and  does  believe 

1.  The  affidavit  may  be  made  by  the  that  it  will  be  too  late  for  the  purpose 
plaintiff  himself  or  by  some  one  on  his  of  acquiring  a  lien  by  said  writ  to  wait 
behalf.     Gen.  Stat.  Nev.  (1885),  $314.6.  until  the  subsequent  day  for  the  issu- 

2.  For  the  jurisdiction  of  the  District  ance  of  the  same.''  Nevada  Gen.  Stat. 
Court  in  actions  upon  contract  depend-  (1885),  §  2469. 

ing  upon   the  amount    involved,   see  In  Levy  r.  Elliott,  14  Nev.  435,  an 

Gen.  Stat.  Nev.  (1885),  ^  3439-  additional  averment  in  the  affidavit  for 

3.  If  the  payment  of  the  contract  was  the  issuance  of  the  writ  on  Sunday  was 
secured,  but  the  security  has  been  ren-  held  to  be  sufficient,  though  the  word 
dered  nugatory,  the  affidavit  should  '*  upon  "  was  substituted  instead  of  the 
contain  the  following  allegation  instead  word  *'by"  in  the  phrase  **foracquir- 
of  the  one  above :  *'  and  that  the  pay-  ing  a  lien  by  said  writ." 

ment  of  the  same  was  secured  by  a  6.  For  the  form  of  the  jurat  gener- 

mortgage  (or  lien),  (or  pledge),  (or  ally,  see  the  title  Affidavits,  vol.  i, 

mortgage,  lien,  and  fledge),  upon  real  pp.  560-570.     As  to  what  officers  have 

(or  personal),  (or  real  and  personal)  authority  to  take  and  certify  affidavits 

property,  situate  (or  3<?i'»^),  (or  5»7«a/e  for  attachment,  see  3  Encyc.  of  Pl. 

and  being)  in  this  state  {here  describe  and  Pr.  6,  7. 
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is  an  actual  bona  fide  existing  debt,  due  and  owing  from  the  defend- 
ant to  the  plaintiff ;  and  that  the  attachment  is  not  sought  and  that 
the  action  is  not  prosecuted  to, hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.  (  Concluding  with  the  signature  of  affiant  and 
the  proper  jurat  as  in  Form  No,  2597.)^ 

b.  In  the  Justioe's  Court.  3 
Form  No.  2599. 

}In    the    Justice's    Court  of  Town- 
ship    (or    precinct)    (or    of  the    city    of 
'• — ),•  before  Abraham  Kent,  Justice  of 
the  Peace. 
yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

(  Continuing  as  in  Form  No.  2697,  supra,  stating  the  plaintiff  "* s 
claim  for  an  amount  *  within  the  jurisdiction  of  the  justice,  con- 
cluding with  affiants  signature  and  the  proper  jurat,) 

25.  New  Jersey. 

a.  In  the  Supreme  Court,  Circuit  Court,  or  Court  of  Common  Pleas. 

(1)   Against  Absconding  Debtor  —  Domestic  Attachment. 

bv  the  creditor. 
Form  No.  2600. 


Jersey,  )  ^^ 

ty  of  Bergen,^  \ 

hn  Doe,  of  lawful  age,  of 


New 
County 

yohn  Doe,  of  lawful  age,  of  the  city  of  Hackensack,  county  of 
Bergen,  state  of  New  Jersey,  being  duly  sworn  according  to  law, 
upon  his  oath  saith,*  that  he  verily  believes  that  Richard  (or  Ann)^ 


1.  This  form  has  fulfilled  the  require-  State  of  New  Jersey,  ) 

ments  of  the  Nev.  Gen.  Stat.  (1885),  §  Hudson  County,         >  ss. 

3146.  Jersey  City,                ) 

3.  The  affidavit  for  attachment  in  a  6.  Againat  Female   Debtor. — Attach- 

justice's  court  by  or  on  behalf  of  the  ment  may  issue  against  an  absconding 

plaintiff  must  show  the  same  facts  as  or  absent  female  in  all  cases  in  which 

are  required  to  be  shown  by  the  affida-  such  writ  may  lawfully  issue  against 

vit  in  the  district  court.     Nev.  Gen.  an  absconding  or  absent  male.     N.  J. 

Stat.  (1885),  §  3549.  Gen.  Stat.  (1895),  P-  99»  §  75  I^avis  v. 

3.  Nev.  Gen.  Stat.  (1885),  §  3533.  Mahany,  38  N.  J.  L.  104. 

4.  For  the  jurisdiction  of  a  justice's  Against  Heir  or  Devlaee. — Attach- 
court  in  actions  upon  contract  depend-  ment  may  issue  against  the  heir  or 
ing  upon  the  amount  involved,  see  devisee  oi  a  deceased  debtor  in  all 
Gen.  Stat.  Nev.  (1885),  ^  3531.  cases  in  which  the  writ  might  lawfully 

6.  Venne. — For  the  issue  of  the  writ  have  been  issued  against  such  debtor 

by  Supreme  Court  the  venue  is  **  New  in  his  lifetime.     N.   J.   Gen.  Stat.,  p. 

Jersey,  ss.,"  omitting  name  of  county.  99,  ^  8. 

For  the  issue  of  a  writ  by  a  district  Against     Ooxporatlon.  —  Attachment 

court,  the  venue  is  :  may  issue  against  any  corporation  or 
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Roe  absconds  l  from  his  (or  her)  creditors,  and  that  he  (or  she)  is 
not,  to  this  deponent's  knowledge  or  belief,  resident  in  this  state 
at  this  time,  and  that  the  said  Richard  (or  Ann)  Roe  is  indebted* 
to  him  in  the  sum  oi  jive  hundred  dollars,  on  (or^br)  (here  state 
the  nature  of  the  consideration  for  the  indebtedness),^ 

John  Doe, 
Sworn  and  subscribed  before  me,  this  29th  day  of  January^  i8P7. 

Abraham  Kent,  Justice  of  the  Peace.* 

BY  AGENT  OF  CORPORATION  CREDITOR. 

Form  No.  a6ox. 

( Commencing  as  in  Porm  No,  2600,  supra,  and  continuing 
down  to  *)  that  he  verily  believes  that  William  Haver- 
sticky  the  person  against  whom  an  attachment  is  about 
to    issue    at     the    suit    of     The    Trenton     Banking     Company,^ 

body  politic  not  created  or  recoe^nized  plaintiff.     Frisby  v,  Williamson,  i6N. 

by  the  laws  of  the  state  of  New  Jersey,  J.  L.  6i ;  Day  v.  Bennett,  i8  N.  J.  L.  287. 

in  all  such  cases  in  which  such  %vrit  Stating  that  **  John  Doe  absconds"  is 

may  lawfully  issue  against  an  abscond-  not  equivalent  to  saying  that**  John 

ing  or  absent  person.     N.  J.  Gen.  Stat.  Doe,  his  debtor,   absconds."     Frisby 

(1895),  P*  99»  h  7*  '^-  Williamson,  16  N.  J.  L.  61. 

An  attachment  will  not  lie  against  a  3.  Statement  of  Oanse  of  Action. — The 

foreign  corporation  owning  property  affidavit  need  not  specify  the  nature  of 

in  this  state  and  transacting  business  the  cause  of  action  except  so  far  as  to 

here      under      legislative     authority,  state  the  amount  due,  but  the  affidavit 

Pittsburgh   Bank  v,   Lackawanna   K.  is  only  prima  facie  sufficient,  and  on 

Co.,  27  N.  J.  L.  206.  motion  to  quash  the  court  may  require 

1.  Statement  ttiat   Debtor   Abeconde,  plaintiff  to  deliver  a  statement  in  the 

etc. — The  affidavit  for  a  domestic  at-  nature  of  a  particular  of  the  cause  of 

tachment  must  allege  that  the  plaintiff  action,   or  a  copy  of  the  instrument 

"verily   believes  that  his  debtor  ab-  upon  which  the  writ  was  issued.    Shad- 

sconds  from  his  creditors,  and  is  not,  duck  r.  Marsh,  21  N.  T.  L.  434;  Doy  i\ 

to  his  knowledge  or  belief,  resident  in  Bennett,  18  N.  J.  L.  287. 

this  state  at  this  time.''    N.  }.  Gen.  An  attachment  can  issue  only  for  a 

Stat.   (1895),  P*  9^t   §   'i   Croxall   z\  cause  of  action  founded  on  contract, 

Hutchings,  12  N.  J.  L.  84;  Conard  v.  Jeffrey  r.  Wooley,  10  N.  J.  L.  123;  or 

Conard,  17  N.  J.  L.  154.  a  fixed  and  certain  sum,  wnether  it  ac- 

The  affidavit  should  follow  the  Ian-  crued  by  covenant,  or  bond,  or  note,  or 

giiage  of  the  statute  substantially,  and  simple  contract.  Barber  r.    Robeson, 

affidavits  to  the  effect  that  the  defend-  3'  Green  (N.  J.)  17.     If  an  attachment 

ant  absents  himself  from  his  creditors,  issues  in  covenant  it  must  appear  by 

Conard  t\  Conard,  2  Harr.  (N.  J.)  154;  affidavit  that  the  sum  is  fixed.     Jeffrey 

or  that  defendant  absconds  and  is  not  r.  Wooley,  10  N.  J.  L.  123. 

within  this  state,  Croxall  v.  Hutchings,  Attachment  must  not  issue  in  cove- 

12  N.  J.  L.  84;  or  that  the  debtor  ab-  nant  for  a  penalty,  Brown  v.  Hoy,  16 

sconds,  without  stating  that  he  is  in-  N.    J.   L.    157;   nor   for    unliquidated 

debted  to  the  plaintiff,  Frisby  v.  Wil-  damages,  Dickerson  7'.  Simms,  i  N.  J. 

liamson,  16  N.  J.  L.  61,  have  been  held  L.  230;  nor  for  a   penalty  to  secure 

insufficient.  unliquidated   damages,    Cheddick    7'. 

The  word  "  absents  "  is  not  equiva-  Marsh,  14  N.  J.  L.  463. 

lent  to  the  word  **  absconds."     Conard  4.  Jurat. — For  the  form  of  the  jurat 

V,  Conard,  17  N.  J.  L.  154.  generally,  see  the  title  Affidavits, 

"Absence  "  and  **nonresidence"  are  vol.  i,  pp.  560-570.     As   to  what  offi- 

not  synonymous   terms.     Croxall    v.  cers  have  authority  to  take  and  certify 

Hutchings,  12  N.  J.  L.  84.  affidavits  for  attacfiment,  see  3  Encvc. 

3.  "Ii  Indebted. "—The  affidavit  must  of  Pl.  and  Pr.  6,  7. 

state  that  the  defendant  is  indebted  to  6.  If  the  plaintiff  is  a  corporation, 
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absconds^  from  his  creditors,  and  that  he  is  not,  to  this  deponent's 
knowledge  or  belief,  resident  in  this  state  at  this  time;  and  that 
the  said  William Haverstick  is  indebted*  to  the  said  The  Trenton 
Banking  Company  in  the  sum  of  four  hundred  and  seventy-jive 
dollars  and  eighty-two  and  one  half  cents ^  on  (or  for)  (here  may  be 
stated  the  nature  of  the  consideration  for  the  indcotcdness,)^  (  Con- 
cluding with  afjianfs  sigtiature  and  the  proper  Jurat  as  in  J^orm 
No.  2600,  supra.) 

BY  ABSENT  CREDITOR'S  AGENT. 

Form  No.  2602. 
State  of  New  Jersey,  / 
County  of  Bergen.^     \ 

Samuel  Shorts  of  lawful  age,  of  the  city  of  Hackensack,  in  the 
county  of  Bergen,  state  of  New  Jersey,  being  duly  sworn  according 
to  law,  upon  his  oath  saith,  that  he  is  the  agent  (or  attorney)^  of 
yohn  Doe,  of  the  city  of  Hackensack,  county  of  Bergen,  state  of 
New  Jersey,  who  at  this  time  is  absent  from  his  home  and  not  in 
this  state;,  that  this  affidavit  is  made  by  him  the  faid  Samuel  Short 
on  behalf  of  the  said  yohn  Doe;*  that  deponent  verily  believes 
that  Richard  (or  Ann)^  Roe  absconds^  from  his  (or  her)  creditors, 
and  that  he  (or  she)  is  not,  to  his  knowledge  or  belief,  resident  in 
this  state  at  this  time,  and  that  the  paid  Richard  (cir  Ann)  Roc  \i> 
indebted  *  to  the  said  yohn  Doe  in  the  sum  of  five  huitdred  dollars^ 
on  (ox  for)  (here  state  the  nature  of  the  consideration  for  the  in- 
debtedness.)^ Samuel  Short. 

Sworn  and  subscribed  before  me,  this  29th  day  of  yanuary, 
18P7.I®  Abraham  Kent,  Justice  of  the  Peace. 

BY    NONRESIDENT    CREDITOR'S    AGENT. 

Form  No.  2603. 
State  of  New  Jersey,  ) 
County  of  Bergen. "^^    \ 

Samuel  Short,  of  lawful  age,  of  the  city  of  Hackensack,  in  the 

an  agent  or  attorney  may  make   the  Not  stating  that  the  creditor  is  absent 

affidavit  for  it.    Curtis  t^.  Hollingshead,  is  irregular  only.     Westcott  v.  Sharp, 

14  N.  J.  L.  402;  Barber  v.  Robeson,  15  50  N.  J.  L.  392. 

N.  }.  L.  17;  Trenton  Banking  Co.  v.  Sfaiing  that  affiant  is  such  agent  is 

Haverstick,  11  N.  J.  L.  171.  sufficifit.     Morrell  v.  Fearing,  20  N. 

But  it  must  show  that  the  deponent  J.  L.  670. 

is  an  officer  of  the  corporation,  or  an  The  affidavit  should  not  be  framed 

agent  thereof,  duly  authorized  to  make  from  the  idea  that  it  is  the  act  of  the 

the  affidavit.      Jeffrey's  I-,.  Prec,  p.  principal.     Thus,  an  affidavit  made  by 

21.  an  agent  on  behalf  of  the  plaintiff,  stat- 

1.  See  supra,  note  i,  p.  381.  ing  that  the  defenJant  owes  him  (dc- 

2.  See  supra,  note  2,  p.  381.  ponent),    is    insutncient.     Russell    v. 
8.  See  supra,  note  3,  p.  381.  Work,  35  N.  J.  L.  316. 

4.  See  supra,  note  5,  p.  380.  6.  See  supra,  note  6,  p.  380. 

6.  Affidavit  liy  One  Ottier  ttum  Plain-  7.  See  ^upr.-t,  note  i,  p.  381. 

tiff. — The  affidavit  may  be  made  by  the  8.  Se.^  sufr'i,  note  2.  p.  381. 

creditor's  agent  or  attorney  if  the  cred-  0.  See  snpr ...  note  3,  p.  381. 

itor  be  absent  or  a  nonresident.     N.  J.  10.  See  supro,  note  4,  p.  381. 

Gen.  Stat.  (1895),  P*  92>  V  -•  H-  See  sufra^  note  6,  p.  380. 
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county  of  Bergen,  state  of  New  Jersey,  being  duly  sworn  according 
to  law,  upon  his  oath  saith,  that  he  is  the  agent  (or  attorney)  i  of 
John  Doe,  who  resides  out  of  this  state ;  *  that  this  affidavit  is 
made  by  him  the  said  Samuel  Short  on  behalf  of  the  said  yohn 
Doe;  *  that  deponent  verily  believes  that  Richard  (or  Ann)  ^ 
Roe  absconds*  from  his  (or  her)  creditors,  and  that  he  (or  she)  is 
not,  to  his  knowledge  or  belief,  resident  in  this  state  at  this  time, 
and  that  the  said  Richard  (or  Ann)  Roe  is  indebted*  to  the  said 
John  Doe  in  the  sum  oi  five  hundred do\\a,rs,  oh  (or  for)  (here  state 
the  nature  of  the  consideration  for  the  indebtedness),^ 

Samuel  Short, 
Sworn  and  subscribed  before  me,  this  29th  day  of  January,  iS97. 

Abraham  Kent,  Justice  of  the  Peace. ^ 

(2)  Against  Nonresident  Debtor — Foreign  Attachment. 

by  the  creditor. 

Form  No.  2604. 

(  Commencing  as  in  Porm  No,  2600,  sufra,  and  continuing  down 
to*)  that  Richard  (or  Ann)  ^  Roe  is  not,  to  this  deponent's  knowl- 
edge or  belief,  resident  *  at  this  time  in  this  state,  and  that  he  (or 
she)  owes  him  the  sum  of  five  hundred  dollars  as  nearly  as  this  de- 
ponent can  ascertain,  on  (or  fior)  (here  set  out  the  nature  of  the 
consideration  for  the  indebtedness,)'^^  (  Concluding  with  affiant'*  s 
signature  and  the  proper  jurat  as  in  Form  No,  2600,  supra.) 

BY  AGENT  OF  CORPORATION  CREDITOR. 

Form  No.  2605. 

(Precedent  in  Trenton  Banking  Co.  v.  Haverstick,  11  N.  J.  L.  172.) 

New  Jersey,  Hunterdon  county,  William  Halsted,  of  full  age, 
being  duly  sworn,  before  me,  Abraham  Kent,  one  of  the  justices  of 
the  peace  in  and  for  the  county  of  Hunterdon  aforesaid,  according 
to  law,  deposeth  and  saith,  that  he  is  the  attorney  of  the  Trenton 

1.  See  supra,  note  5,  p.  382.  8.  See  supra,  note  6,  p.  380. 

2.  In  Morrel  v.  Fearing,  20  N.  J.  L.  9.  The  affidavit  should  state  **  that 
670,  an  affidavit  by  an  agent  who  swore  the  defendant  is  not  to  his  knowledge 
"that  he  is  a  resident  of  the  city  and  or  belief  resident  at  this  time  in  this 
county  of  New  York,  in  the  city  of  state,  and  that  he  owes  to  the  plaintiff 
New  York,  and  attorney  and  agent  of  a  certain  sum  of  money."  N.  J.  Gen. 
Charles  H.  Fearing  and  Peleg  Hall,  Stat.  (1896),  p.  98,  §  3. 

trading  and  doing  business  in  said  city  **  Not  resident  in  this  state"  means 

of  New  York  in  the  name  and  form  of  the  debtor  is  not  actually  present  in 

Fearing  &  Hall,'*  etc.,  was  held  suffi-  person  within  the  state.     Brundred  v. 

cient  prima  facie  to  show  that  the  Del  Hoyo,  20  N.  J.  L.  328. 

creditors  were  nonresidents.  An    affidavit     **  that    the    estate    of 

8.  See  supra,  note  6,  p.  380.  Richard  Roe  is  not  resident  in  this 

4.  See  supra,  note  i,  p.  381.  state,  and  that  he  owes,"  etc.,  is  not 

6.  See  supra,  note  2,  p.  381.  sufficient.     Muller  v.  Leeds,  52  N.  J. 

0.  See  supra,  note  3.  p.  381.  L.  366. 

T.  See  supra,  note  4,  p.  381.  10.  See  supra,  note  3,  p.  381. 
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Banking  Company,  and  that  William  Haverstick,  the  person  against 
whom  an  attachment  is  about  to  issue  at  the  suit  of  the  Trenton 
Banking  Company,  is  not,  to  the  knowledge  or  belief  of  this  depo- 
nent, resident  at  this  time  in  the  state  of  New  Jersey;  and  that  the 
said  William  Haver  stick  owes  to  the  said  The  Trenton  Banking 
Company,  the  sum  of  four  hundred  and  seventy-Jive  dollars,  and 
eighty-two  and  an  half  cents.  [  William  HalstedS\ 

Sworn  at  Trentoi\,  in  the  county  of  Hunterdon,  this  sixth  day  of 
March,  iS29.  [^Abraham  Kent,  Justice  of  the  Peace.]  l 

BY    ABSENT    CREDITOR'S    AGENT. 

Form  No.  2606. 

(  Commencing  as  in  Form  No,  2600,  supra,  and  continuing  dawn 
to  *)  that  Richard  (or  Ann)^  Roe  is  not,  to  this  deponent's  knowl- 
edge or  belief,  resident  *  at  this  time  in  the  state  of  New  Jersey, 
and  that  he  (or  she)  owes  the  said  yohn  Doe  the  sum  of  Jive  hun- 
dred  dollars  as  nearly  as  this  deponent  can  ascertain,  on  (or  for) 

ihere  state  the  nature  of  the  consideration  for  the  indebtedness),^ 
Concluding  with  ajffianfs  signature  and  the  proper  Jurat  as  in 
Form  No.  2600,  supra.) 

BY  NONRESIDENT   CREDITOR'S  AGENT. 

Form  No.  2607. 

(  Commencing  as  in  Form  No.  2600,  supra,  and  continuing  dawn 
to*)  that  Richard  (or  Ann)^  Roe,  is  not,  to  this  deponent's  knowl- 
edge or  belief,  resident  •  at  this  time  in  the  state  of  New  Jersey, 
and  that  he  (or  5^^)  owes  to  yohn  Doe  the  sum  oi  Jive  hundred 
dollars  as  nearly  as  this  deponent  can  ascertain,  on  (or for)  (here 
state  the  consideration  for  the  indebtedness ) .  ^  (  Concludingwith  affi- 
anfs  signature  and  tne  proper  Jurat  as  in  Form  No.  2600^  supra.) 

(8)  Against  Nonresident  Partnership. 

by  the  creditor. 

Form  No.  2608 
State  of  New  Jersey,  \ 
County  of  Bergen.^     \ 

yohn  Doe,  of  Hackensack,  Bergen  county,  state  of  New  Jersey, 
being  duly  sworn  according  to  law,  upon  his  oath  says  that  Richard 
Roe,  Robert  Roe,  and  Reginald  Roe  are  members  of  and  compose  the 
firm  known  by  the  name  and  style  of  Richard  Roe  and  Sons,^  of 
the  city  of  Albany,  and  the  state  oi  New  Tork;  that  no  member  l<> 

1.  See  supra y  note  4,  p.  381.  The  0.  See  5«/r<7,  note  6,  p.  380. 
words  in  [  ]  do  not  appear  in  the  re-  6.  See  supra,  note  9,  p.  383. 
ported  case.  7.  See  supra,  note  3,  p.  381. 

2.  See  suproy  note  6,  p.  380.  8.  See  supra,  note  5,  p.  380. 
8.  See  supra,  note  9,  p.  383.  9.  N,  J.  Gen.  Stat.,  p.  99,  §  6. 

4.  See  5«/ra,  note  3,  p.  381.  10.  An      affidavit      for     attachment 
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of  said  Hnxi,  to  deponent's  knowledge  or  belief,  is  resident  in  this 
state  at  this'time;  and  that  said  Richard  Roe ^  Robert  Roe,  and  Regi- 
nald Roe,  composing  the  firm  as  aforesaid,  owe  to  him  the  said 
John  Doe  the  sum  oi  jive  hundred  dollars  as  nearly  as  this  deponent 
can  ascertain,  on  (or]/br)  (here  state  the  consideration  for  the  in- 
debtedness).'^ (  Concluding  with  affianVs  signature  and  the  proper 
jurat  as  in  Form  No.  2600,  supraT) 

BY  THE  creditor's  AGENT. 

Form  No.  2609. 

State  of  New  Jersey,  / 
County  of  Bergen,^     \ 

Samuel  Short,  of  Hackensack,  Bergen  county,  state  of  New  Jer- 
sey, being  duly  sworn  according  to  law,  upon  his  oath  says,  that  he 
is  the  agent  (or  attorney^  of  John  Doe,  of  Hackensack,  Bergen 
county,  state  of  New  Jersey,  who  at  this  time  is  absent  from  his 
home  and  not  in  this  state  (or  who  resides  out  of  the  state)  ;  that 
this  affidavit  is  made  by  him  the  said  Samuel  Short  on  behalf  of  the 
said  John  Doe;  that  Richard  Roe,  Robert  Roe,  and  Reginald  Roe 
are  members  of  and  compose  the  firm  known  by  the  name  and  style 
of  Richard  Roe  and  Sons,^  of  the  city  of  Albany ^^  in  the  state  of 
New  Tork;  that  no  member*  of  said  firm,  to  deponent's  knowledge 
or  belief,  is  resident  in  this  state  at  this  time;  and  that  the  said 
Richard  Roe,  Robert  Roe,  and  Reginald  Roe,  composing  the  firm 
as  aforesaid,  owe  to  the  said  John  Doe  the  sum  of  {continuing  and 
f^oncluding  as  in  Form  No.  2600,  supra). 

m 

W)  Against  a  Corporation  Not  Incorporated  under   the 

Laws  of  New  Jersey. 

by  the  creditor. 
Form  No.  a6io. 

State  of  New  Jersey,  \ 
County  of  Bergen.^     S  ^^' 

yohn.  Doe,  of  lawful  age,  being  duly  sworn  according  to  law, 
iipon  his  oath  says  that  the  Northport  Cycle  Manufacturing  Com- 
pany ig  j,ot  located  in  this  state,  and  now  exists  and  is  organized 
under  the  laws  of  the  state  of  New  Tork,  and  has  never  been  recog- 
nized hy  tjjg  laws  of  this  state,  and  that  said  company  is  indebted 
tohii^  jj^  |.|^g  gyjj^  Qf  j^^^  Jinfidfed  dollars.  ( Concluding  with 
^f<^nVs  signature  and  the  proper  jurat  as    in  Form   No.  2600, 

*g»»ii8t  one  of  several  of  the  debtors  1.  See  sufra,  note  3,  p.  381. 

^^^  affirmatively  show  the  nonresi-  a.  See  supra,  note  5,  p.  380. 

<lenceof  the  others.     Corbit  v.  Corbit,  8.  See  supra,  note  9,  p.  38^. 

5^^'  J.  L.  363.  4.  See  supra,  note  10,  p.  384. 
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BY    THK    creditor's    AGENT. 


Form  No.  a6i  x. 

State  of  New  Jersey,  ) 
County  of  Bergen.'^    \ 

Samuel  Shorty  of  lawful  age,  being  duly  sworn  according  to  law, 
upon  his  oath  says,  that  he  is  the  agent  (or  attorney)  of  John  Doe^  of 
Hackensack^  Bergen  county,  and  state  of  New  Jersey,  who  at  this 
time  is  absent  from  his  home  and  not  in  this  state  (otivho  resides  out 
of  this  state) ;  that  this  affidavit  is  made  by  him  the  said  Samuel  Short 
on  behalf  of  the  said  yohn  Doe;  that  the  Northport  Cycle  Company 
is  not  located  in  this  state,  and  now  exists  and  is  organized  under 
the  laws  of  the  state  of  New  Tork^  and  has  never  been  recognized 
by  the  laws  of  this  state ;  and  that  said  company  is  indebted  to  and 
owes  the  said  yohn  Doe  the  sum  of  (continuing  and  concluding  as 
in  Form  No.  2600,  supra). 

b.  In  the  District  Court.  2 

The  affidavit  must  show  the  same  facts  as  required  in  the  affidavit 
for  attachment  from  the  Supreme  Court,  Circuit  Court,  or  Court  of 
Common  Pleas.' 

» 

e.  In  the  Court  for  Trial  of  Small  Causes. « 

An  affidavit  for  attachment  before  a  justice  of  the  peace,  for  attach- 
ment in  the  court  for  the  trial  of  small  causes,  must  show  the  same 
facts  as  required  in  the  affidavit  upon  attachment  from  the  Supreme 
Court,  Circuit  Court,  or  Court  of  Common  Pleas.** 

26.  New  Mexico, 
a.  For  Issuance  of  Writ  by  Probate  Clerk. 

Form  No.  26x2. 
(N.  Mex.  Comp.  L.  (1884),  p.  944,$  1951-)^ 

Territory  of  New  Mexico,  ) 
County  of  Santa  F4.  \ 

This  day  personally  appeared  before  me  the  undersigned  clerk  of 

1.  See  supra,  note  5,  p.  380.  upon  the  amount  in  controversy,  see 

3.  The  jurisdiction   of   the   district  N.  }.  Gen.  Stat.   (1895),  p.  1864,  ^    i ; 

courts  in  suits  commencing  by  writs  of  also  p.  1897,  §  164. 
attachment  is  extended  to  all  debts  or        0.  N.  J.  Gen.  Stat.  (1895),  p.  113,  ^  84. 

demands  due  from  any  nonresident  or  Consult  Forms  Nos.  2600 to 261  if.ffr^ra. 
absconding  debtor  where  the  amount        6.  This  affidavit  is  for  the  issuance 

of  such  debt  or  demand  does  not  ex-  of  an  attachment  writ  by  the  probate 

ceed,  exclusive  of  costs,  the  sum  of  clerk.     It  is  the  statutory  form  pre- 

three  hundred   dollars.      N.   J.   Gen.  scribed  in  N.  Mex.  Comp.  L.  (1884),  ^ 

Stat.  (1895),  p.  1260,  ^  261.  1951*  and  does  not  follow  strictly  the 

3.  Consult  Forms  Nos.  2600  to  261 1,  language  of  section    1928  prescribing 
supra .  ihe  form  of  the  affidavit  for  the  issuance 

4.  For  the  jurisdiction  of  a  justice  of  of  an  attachment  writ  by  the  clerk  of 
the  peace  in  civil  actions  depending  the;  District  Court. 
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the  district  court  {ox probate  court)  John  Doe  (or  Samuel  Short,  agent 
for  the  said  John  Doe)^^  and  being  duly  sworn  says,*  that  Richard 
^oe  is  justly  indebted  to  said  yohn  Doe^  in  the  sum  oi  jive  hundred 
dollars,*  after  allowing  all  just  offsets;*  and  that  the  said  Richard 
^oe  is  {setting  forth  one  of  the  causes  of  attachment),^ 

yohn  Doe 
(or  Samuel  Short), 
Sworn  to  and  subscribed  before  me,  this  29th  day  of  January, 
A.D.  i8P7.  Calvin  Clark,  Clerk.* 

b.  Fop  Issuance  of  Writ  by  District  Clerk. 

Form  No.  2613.7 

(  Commencing  as  in  Form  No.  2612,  supra,  and  continuing  down 

^^  *}    that  Richard  Roe  is  justly  indebted  to  said  John  Doe,  after 

«iJo^ving  all  just  credits  and  offsets,  in  the  sum  oijive  hundred  dol- 

^rsy^  on  (orj^r)  {here  set  out  the  nature  of  the  indebtedness)  ;•  and 

affiant   further  states  that  he  has  good  reason  to  believe  and  does 

believe  that  the  said  Richard  Roe  is  {here  set  out  in  the  language  of 

the  st€M.iute  one  or  more  of  the  causes  for  attachment)  ."^^    {  Concluding 

'mtA  €^Manfs  signature  and  the  proper  Jurat  as  in  Form  No.  2612, 

*:    Tlic  affidavit  may  be  made  by  the  6.  For  the  form  of  the  jurat  gener- 

plaixitiflf  or  some  person  for  him.    N.  ally,  see  the  title  Affidavits,  vol.  i, 

1***-    Oomp.  L.  (1884),  p.  934,  §  1928.  pp.  560-570.     As  to  what  officers  have 

^'   T>e»ciiytlcm  of  Flalntur  when  a  Part-  authority  to  take  and  certify  affidavits 

•■'■•■ll^- — The    plaintiff    must  be  de-  for  attachment,  see  3  Encyc.  of  Pl. 

icri\>eci   in  substantially  the  same  way  and  Pr.  6,  7.     See  N.  Mex.  Comp.  L. 

intYie  affidavit  as  in  the  writ  and  dec-  (1884),  p.  864,  ^  1742. 

^w»^tion.     Where  the  affidavit  was  in  T.  This  affidavit  is  for  the  issuance 

behalf  of  the  firm  of  Bennett  Bros.  &  of  an  attachment  writ  by  the  district 

Co.,  but  did  not  show  what   persons  clerk,  and  fulfils  the  requirements  of 

composed  the  firm,  and  the  writ  was  N.  Mex.  Comp.  L.  (i8&f),   p.  934,  i 

issued  in  favor  of  Cornelius  Bennett,  1928. 

Joseph  F.  Bennett,  and  Henry  Lesin-  8.  The  affidavit  should  state  that  the 

*^yi  but  did  not  state  that  these  persons  defendant   is    justly  indebted   to  the 

composed  the  firm  of  Bennett  Bros.  &  plaintiff,  after  allowing  all  just  credits 

^^•1  or  any  firm,  the  attachment  pro-  and  offsets,  in  a  sum  which  must  be 

ceeding8  founded  upon  such  affidavit  specified.    N.Mex.  Comp.  L.  (i884),p. 

^*^   properly  quashed.     Bennett  v.  934,  §  1928. 

Zabriski,  2  N.  Mex.  7,  r?^rOT<?rf  in  2  N.  For    the  jurisdiction   of   a   district 

Mex,  iy5,  court  depending  upon  the  amount  in 

••  This  amount  must  exceed  the  sum  controversy,   see  N.  Mex.  Comp.   L. 

w  one  hundred  dollars.  N.Mex.  Comp.  (1884),  §666. 

L-  (1884),  P*  94^>  §  1950-  *•  ^^^  affidavit  must  state  on  what 

1  The  statutory  form  does  not  state  account    the    indebtedness   arose.   N. 

on  what   account    the    indebtedness  Mex.  Comp.  L.  (1884),  p.  934,  §  1928. 

'rose,  although  section  1928,  in  relating  10.  The  affidavit  should  state  that  the 

l^e  contents  of  the  affidavits  for  the  affiant  has  good  reason  to  believe  and 

J^wnce  of  the  writ  by  the  clerk  of  the  does  believe  the  existence  of  one  or 

^strict  Court  expressly  provides  for  more  of  the  C£.uses  which,  according  to 

wch  a  statement.  the    provision  of    section    1923,   will 

'•  The  grounds  for  attachment  are  entitle  the  plaintiff  to  an  attachment. 

numerated    in    N.   Mex.    Comp.   I-,  N.  Mex.  Comp.  L.   (1884),  p.  934,  { 

''«4),  p.  ^o,  $  1923.  1928. 
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Form  No.  2614. 

(Precedent  in  Robinson  v,  Hesser,  4  N.  Mez.  144.)^ 

Territory  of  New  Mexico,  County  of  San  Miguel: 
This  day  personally  appeared  before  me,  the  undersigned,  a 
notary  public  in  and  for  said  county,  in  the  territory  aforesaid, 
yohn  D,  W.  Veeder,  agent  for  Isaiah  Robinson,  and,  being  duly 
sworn,  upon  oath  says  that  Eleanor  Hesser,  alias  Halite  Scott,  is 
justly  indebted  to  the  said  Isaiah  Robinson  in  the  sum  oi  four 
hundred  and  twenty  dollars  and  thirteen  cents,  after  allowing  all 
just  credits  and  offsets ;  and  that  the  said  indebtedness  accrued  on 
account  of  goods,  wares,  merchandise  and  groceries  sold  and  deliv- 
ered by  the  said  Isaiah  Robinson  to  the  said  Eleanor  Hesser,  alias 
Halite  Scott,  at  her  special  interest  and  request;  and  that  the  said 
Eleanor  Hesser,  alias  Hallie  Scott,  is  about  to  remove  her  property 
and  effects  out  of  this  territory,  and  has  fraudulently  concealed  and 
disposed  of  her  property  and  effects  so  as  to  defraud,  hinder,  and 
delay  her  creditors.  yohn  D,   W,   Veeder, 

Agent  for  Isaiah  Robinson. 
Subscribed  and  sworn  before  me,  this  seventh  day  of  June,  1S86, 
[(8EAl)]*  yohn  H,  Koogler,  Notary  Public. 

e.  Fop  Issuance  of  Writ  by  a  Justtoe  of  the  Peaee. 

Form  No.  26x5. 

(N.  Mex.  Comp.  L.  (1884),  p.  1134,  §  2447.)^ 

f Territory  of  New  Mexico,  \ 
bounty  of  5a«/fl /?V.]*  y^' 

yohn  Doe,  being  duly  sworn,  says  that  Richard  Roe  is  justly 
indebted  to  him,  after  allowing  just  credits  and  set-offs,  in  the  sum 

1.  This  affidavit  made  by  an  agent  demands  become  due  during  a  term  of 

and  following  exactly  the  form  pre-  the  court  from  which  the  attachment 

scribed  by  the  statute  <N.  Mex.  Comp.  issued,  said  plaintiff  shall  file  his  dec- 

L.  (1884),  ^  1951)}  was  held  sufficient  laration  within  such  reasonable  time 

though  failing  to  disclose  who  was  the  thereafter  as  may  be  fixed  by  the  court ; 

plaintiff  or  that  the  affiant  was  the  agent  and  if  said  demand  or  demands  become 

of  the  plaintiff.  Robinson  v.  Hesser,  4  due  at  any  time  when  the  court  from 

N.  Mex.  144.  which  the  attachment  issued  is  not  in 

2:  The  notary's  seal  does  not  appear  session,  said  plaintiff  shall  file  his  dec- 

in  the   reported   case.     Every  notary  laration  within  twenty  days  after  the 

must  have  a  seal,  and  shall  authenti-  last  of  such  demands  shall  become  due 

cate  all  his  official  acts  and  attestations  unless  the  judge  of  said  court  shall  for 

therewith.     N.Mex.  Comp.  L.  (1884),  good  cause  shown  enlarge  said  time, 

p.  880,  §  1787.  and  after  the  declaration  is   filed  as 

Where  Demand  le  Mot  Tet  Dne. — In  all  hereinbefore  provided,  the  suit  shall 

cases  commenced  by  attachment  issued  proceed  the  same  as  in  ordinary  cases, 

on  a  demand  or  demands  not  yet  due,  N.  Mex.  Comp.  Laws  (1884),  p.  932,  § 

it  shall  be  sufficient  for  the  plaintiff  to  1924. 

file  in  the  office  of  the  clerk  of  the  Dis-  8.  This  is  a  form  prescribed  for  use 

trict  Court  an  affidavit  and  bond  as  now  by  the  justice  of  the  peace  in  N.  Mex. 

required  by  law,  but  he  shall  not  file  in  Comp.  L.  (1884),  p.  1134,  §  2447,  which 

such  office  his  petition  or  declaration  says  that  it  **  shall  be  used  "  by  the 

until   after  said  demand  or  demands  justice, 

shall  become  due.     If  such  demand  or  4.  The  statement  of  the  venue  does 
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oi fifty  dollars,  1  which  indebtedness  accrued  on  account  of  a  prom- 
issory note  (or  open  hook  account,  etc.,  as  the  case  may  be),  made 
by  the  said  Richard  Roe  to  yohn  Doe,  on  which-  there  now  remains 
due  and  unpaid  the  sum  oi  fifty  dollars  as  above  stated.  And  this 
affiant  further  states,  that  he  has  good  reason  to  believe  and  does 
believe  that  said  defendant  is  not  an  inhabitant  of  the  Territory  of 
New  Mexico  (or  any  other  of  the  causes  provided fior  by  law)  .* 

yohn  Doe. 
Sworn  to  and  subscribed  before  me,  this  29th  day  of  yanuary, 
\Wt.  Abraham  Kent,  Justice  of  the  Peace. 

27.  New  York. 

a.  In  Courts  of  Record. 

(1)  Against  Nonrbsidbnt. 

Form  No.  2616. 

Supreme  Court, 

New  Tork  County. 
yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant.' 
City  and  County  of  New  York,  ss. 
John  Doe  being  duly  sworn  says  : 

I.  That  he  is  the  plaintiff^  in  the  above  entitled  action,  and  that 
the  defendant,  Richard  Roe,  is  justly  and  truly  indebted  to  this 

not  appear  in  the  statutory  form.     N.  with  affiant,  the  affidavit   must  show 

Mex.  Comp.  L.  (1884),  P-  754t  h  ^447*  that  the  facts  are  not  within  the  knowl- 

1.  For  the  jurisdiction  of  a  justice  of  edge  of  the  plaintiff.  Lampkin  v, 
the  peace  depending  upon  the  amount  Douglas,  10  Abb.  N.  Cas.  (N.  Y.  Su- 
*n  controversy,  see  N.  Mex.  Comp.  L.  preme  Ct.)  342.  The  affidavit  may  be 
(1884),  p.  1088,  §  2321.  made  either  by  his  own  affidavit  or  the 

2.  The  grounds  for  attachment  are  affidavits  of  others.  Edick  v.  Green, 
enumerated  in  N.  Mex.  Comp.  L.  38  Hun  (N.  Y.)  202.  See  also  Gribbon 
(1884),  p.  930,  f  1923.  V.  Back,  35  Hun  (N.  Y.)  541 ;  James  r*. 

S.  The  affidavit  will  not  be  set  aside  Richardson,  39  Hun  (N.  Y.)  399. 

merely  because  the  caption  contains  An  affidavit  by  a  third  person  must 

the  names  of  defendants  other  than  show  that  affiant  was  the  attorney  or 

those  connected  with  the  claim.    Cun-  agent  of   the   plaintiff  authorized   to 

ninghamv.  Von  Pustan  (Supreme  Ct.),  speak  for  him.    Biddle  r.  McLough- 

9  N.  Y.  Supp.  255.  lin  (City  Ct.),  39  N.  Y.  Supp.  837. 

4.  AflldaTlt  by  One  Other  than  Plain-  An  affidavit  made  by  an  officer  of  a 
tur. — The  statute  does  not  designate  corporation  is  not  necessarily  defective 
the  person  by  whom  the  affidavit  must  for  the  reason  that  it  omits  to  allege 
be  made.  N.  Y.  Code  Civ.  Proc,  §  that  the  affiant  was  an  officer  of  the 
636.  It  provides  that  the  plaintiff  must  corporation  at  the  time  the  indebted- 
show  by  affidavit,  to  the  satisfaction  of  ness  was  incurred.  A  statement  that 
the  judge  granting  the  writ,  that  the  affiant  is  manager  and  agent  of  the 
case  is  within  the  provisions  of  §4  corporation,  having  general  charge  and 
635,  636  of  N.  Y.  (iode  Civ.  Proc.  management  of  its  business  within  the 
Marietta  First  Nat.  Bank  v.  Bushwick  state  of  New  York,  is  a  sufficient  aver- 
Chemical  Works,  119  N.  Y.  645.  If  ment  of  his  agency.  Barstow  Stove 
not  made  by  the  plaintiff  in  person,  Co.  v.  Darling,  81  Hun  (N.  Y.)  564. 
and  the   entire   transaction   was    had  It  is  the  safer  practice  to  state  the 
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plaintiff-deponent  in  the  sum  of  three  thousand  dollars, ^  with  inter- 
est thereon  from  \ki^  first  day  of  September,  iS96, 

II. 2  That  this  action  is  commenced  to  recover  said  sum  of  money 

« 

reason  why  the  affidavit  is  not  made  by  Alleging  that  affiant  is  in  charge  of 

the  plaintiff.     Gribbon  v.  Ganss  (Su-  plaintiff's   office   where  the  sale   was 

preme  Ct.),  i8  N.  Y.  Supp.  6o8.  made,    and    manages    their    business 

Where  a   third   person   refused    to  there ;  that  he  sold  the  defendant  the 

make  a  voluntary  statement,  the  affiant  goods  for  which  the  action  is  brought, 

should  allege  in  the  affidavit  an  attempt  and  represented  the  plaintiffs  in  the 

to  procure  the  deposition  of  such  per-  transaction,  is  sufficient  as  showing  af- 

son  and  his  refusal  to  make  an  affidavit,  fiant's  peans  of  knowledge.  Hamilton 

Abrams  r.  Lavine,  goHun  (N.  Y.)  566.  v.  Steck  (Supreme  Ct.),  5  N.  Y.  Supp. 

See  also  Buell  v.  Van  Camp  (Supreme  831 ;  Billwiller  v.  Marks,  21  Civ.  Proc. 

Ct.),  8  N.  Y.  Supp.  207.  Rep.  (N.  Y.  City  Ct.)  162;  Gribbon  r. 

Showing   Source  of  Infbrmatlon    and  Ganss  (Supreme  Ct.),  18  N.  Y.  Supp. 

QroimdB  of  Belief. — Where  the  affiant  608;  Crowns  r-.  Vail,  51  Hun  (N.  Y.) 

does    not    necessarily   have    personal  304. 

knowledge  of,  and  cannot  be  presumed  1.  For  the  jurisdiction  of  the  su- 
to  know,  the  facts  stated  in  the  affidavit,  preme  court  depending  upon  the 
there  must  be  an  averment  of  the  infor-  amount  in  controversy,  see  Birds.  Rev. 
mation  upon  which  the  affidavit  is  Stat.  N.  Y.  (1896),  p.  303*;,  ^  i. 
made,  and  of  the  facts  and  circum-  For  the  jurisdiction  of  the  county 
stances  constituting  the  source  of  such  court  depending  upon  the  amount  in 
information.  Murphy  v.  Jack,  143  N.  controversy,  see  Birds.  Rev.  Stat.  N. 
Y.  215;  Kokomo  Straw-Board  Co.  v.  Y.  (1896),  p.  726,  §  i. 
Inman,  53  Hun  (N.  Y.)  39;  Manufac-  For  the  jurisdiction  of  the  city  court 
turer's  Nat.  Bank  v.  Hall,  60  Hun  (N.  of  New  York  depending  upon  the 
Y.)  466,  21  Civ.  Proc.  Rep.  (N.  Y.)  amount  in  controversy,  see  Birds.  Rev. 
131 ;  Cadwell  v.  Colgate,  7  Barb.  (N.  Stat.  N.  Y.  (1896),  p.  2134,  §  5. 
Y.)  253;  Norfolk,  etc.,  Hosiery  Co.  v.  2.  In  an  Action  f6r  WJrongfta  Oonver- 
Arnold  (Supreme  Ct.),  18  N.  Y.  Supp.  ilon  of  Personal  Property. — For  an  affi- 
910;  McCulloh  V.  Aeby  (Supreme Ct.),  davit  under  Code  of  Civil  Procedure, 
9  N.  Y.  Supp.  361^  Abrams  T'.  Lavine,  §  635,  subs.  2,  substitute  in  para- 
90  Hun  (N.  Y.)  566;  Hallock  v.  Van  graph  H.  of  affidavit  the  following 
Camp,  55  Hun  (N.  Y.)  i ;  Geneva  Non-  averments :  **  That  this  action  is  corn- 
Magnetic  Watch  Co.  V,  Payne  (Su-  menced  to  recover  said  sum  of  money 
preme  Ct.),  5  N.  Y.  Supp.  68;  Farley  only,  as  damages  for  a  wrongful  con- 
V,  Shoemaker  (Supreme  Ct.),  1  N.  Y.  version  of  personal  property,  which 
Supp.  729;  Selser  Bros.  Co.  t*.  Potter  said  conversion  arises  out  of  the  fol- 
Produce  Co.,  77  Hun  (N.  Y.)  313;  lowing  facts,  which  the  deponent  of  his 
Crowns  f.  Vail,  51  Hun  (N.  Y.)  204;  own  knowledge  alleges  to  be  true,  to 
Kahle  r.  Muller,  57  Hun  (N.  Y.)  wit  (iere  state  a  good  cause  of  action 
144;  Belden  v,  Wilcox,  47  Hun  (N.Y.)  for  conversion  of  personal  property),*^ 
331 ;  Jordan  v,  Richardson,  7  Civ.  Proc.  and  omit  paragraph  HI.  ' 
Rep.  (N.  Y.  Supreme  Ct.)  411;  Mc-  In  an  Action  for  Injury  to  Person  or 
Vicker  r.  Campanini  (Supreme  Ct.),  Property. — For  an  affidavit  under  Code 
5  N.  Y.  Supp.  577  ;  Claflin  v,  Silberg  of  Civil  Procedure,  §  635,  subs.  3,  sub- 
(SupremeCt.),8  N.  Y.  Supp.  557;  Lee  stitute  in  paragraph  II.  the  foUow- 
t;.  Co-operative  Life,  etc.,  Assoc.  (Su-  ing  averments:  **That  this  action  is 
preme  Ct.),  2  N.  Y.  Supp.  864;  Nevada  commenced  to  recover  said  sum  ot 
Bank  v.  Cregan,  17  Misc.  Rep.  (N.  Y.  money  only,  as  damages  for  an  injury 
Supreme  Ct.)  241;  Appleton  v.  Speer,  to  person  (or /rfl»/^r/v)  in  consequence 
57  N.  Y.  Super.  Ct.  119;  Hoorman  v.  of  negligence  (oryra«</ or  other  wrong- 
Climax  Cycle  Co.,  17  Misc.  Rep.  (N.  ful  act),  arising  out  of  the  following 
Y.  Supreme  Ct. )  734.  facts,  which  the  deponent  alleges  of  his 

The  sources  of  information  must  be  own    knowledge    to    be    true,    to    wit 

such  that  a  person  of  reasonable  pru-  {here  state  a  good  cause  of  action  for 

dence  would  be  willing  to  accept  and  such  injury  to  person  or  property  as 

act  upon   the   knowledge  so  derived.  Mccaj^  »»tf^  ^tf),'*  and  omit  paragraph 

Buell  V.  Van  Camp,  119  N.  Y.  160.  III. 
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only  upon  a  contract  express  (or  implied)'^  other  than  a  contract  to 
marry,*  arising  out  of  the  following  facts,  which  the  deponent  of 
bis  own  knowledge  alleges  to  be  true,  to  wit :  that  on  September  i, 
i596,  this  plaintiff  sold  and  delivered  to  the  said  defendant^  Rich- 
ard, RoCy  100  rolls  of  silk  of  the  value  of  three  thousand  dollars 
(fS^OOO)^  at  his  request,  which  sum  the  said  defendant  promised 
and  agreed  to  pay  to  this  plaintiff,  but  that  no  part  thereof  has  been 
paid  although  payment  has  been  duly  demanded.^ 

For  the  rule  as  to  disjunctive  state-  statement  that  they  exist  will  not  he 
ments,  see  infra,  note  3,  p.  396.  suflScient.    Affiant  should  carefully  and 
1.  Oontraot  Ezprees  or  Implied. — An  intelligently  embody  the  statements  of 
action  on  a  money  judgment,  whether  his  facts  in  and  make  them  part  of  his 
recovered  for  a  tort  or  upon  contract,  affidavit.     Smadbeck  v.  Sisson,  4  Civ. 
^anaction  to  recover  money  for  dam-  Proc.  Rep.  (N..Y.  Supreme  Ct.)  353; 
ages  for  breach  of  contract,  express  or  Reilly  v.  Sisson,  4  Civ.  Proc.  Rep.  (N. 
implied,  within  the  meaning  of  §  635  Y.  Supreme  Ct.)  361 ;  Smith  v.  Davis, 
N.  Y.  Code  Civ.  Proc.     The  previous  3  Civ.  Proc.  Rep.  74;  Manton  v.  Poole, 
cause  of  action,  whatever  it  was,  be-  4  Hun  (N.  Y.)  638;  Pomeroy  v.  Rick- 
came  merged  in  the  judgment.   Gutta  etts,  27  Hun  (N.  Y.)  245. 
Percha,  etc.,  Mfg.  Co.  v,  Houston,  108  The    affidavit    must    clearly    show 
N.  Y.  276.  whether  the  debt  which  is  the  founda- 
2.   "  OtHer  XhMXk  a  Contract  to  Harry."  tion  of  the  plaintiff's  demand  is  due  or 
"■The    precise  words  of  this  section,  will  become  due  in  the  future.     Rup- 
that  the  action  is  brought  to  recover  for  pert  v.  Haug,  87  N.  Y.  141. 
8"  breach  of  contract,  express  or  im-  Allegations  of  a  sale  to  defendant  of 
plied,  other  than  a  contract  to  marry,"  goods  of  a  specified  value  which  he 
are  not  necessary  to  make  the  affidavit  promisedtopay;  a  demand  of  payment; 
sulficient,  if  their  equivalent  is  used,  that  no  part  has  been  paid,  and  that 
Edick  V.  Green,  38  Hun  (N.  Y.)  202;  plaintiff   is  entitled   to   recover   from 
Rappert  v,  Haug,  87  N.  Y.  141.  defendant  a   specified   sum   over  and 
S.  Btmtement  of  Canaa  of  Action. — It  is  above  all  counterclaims,  are  sufficient 
indispensable  to  show  that  a  cause  of  to  show  that  the  claims  are  due.   Minck 
action   exists.     It  should  be  made  out  v,  Levey,  17  Misc.  Rep.   (N.  Y.  City 
jith  a  reasonable  degree  of  clearness.  Ct.)  315. 

Plaintiff  must  show  that  he  has  a  de-  A  positive  statement  as  to  the  amount 

J^nd,  upon  which  the  defendant  has  claimed  that  it  is  **  due  "  is  sufficient, 

■^onne  legally  liable  for  the  recovery  instead  of  alleging,  as  the  statute  re- 

wjud^ment  against  him,  before  a  cause  quires,,  the  amount  that  affiant  **be- 

01  action  can  be  made  to  appear.    Reil-  lieves  he  ought  to  recover."     Buell  r. 

V  ^.  Sisson,  4  Civ.  Proc.  Rep.  (N.  Y.  Van  Camp,  119  N.  Y.  160. 

Supreme  Ct.)  361;  Smith  v.  Davis,  29  ProbatlTeFacts.— The  statute  requires 

Wun(>jY.)  306;  Pomeroy  r.  Ricketts,  probative  facts  to  be  alleged,  and  the 

ch          "^  (^-  Y.)  242;  Wessels  v.  Boett-  affidavit  to  state  that  the  defendant  has 

^|?'"»    142  N.  Y.  212,  69  Hun  (N.  Y.)  done  the  various  acts  which  authorized 

^^'  the  attachment,  and  the  facts  and  cir- 

Y  V^  I*omeroy  x\  Ricketts,  27  Hun  (N.  cumstances    constituting    such    acts. 

r  i' '  ^4^,  the  cause  of  action,  stated  as  Smith  v.  Fogartv,  6  Civ.  Proc.  Rep. 

iJ'f^vs  :    "Defendants    owe    my   firm  (N.    Y.    City    Ct.)    366;    Wessels   -•. 

>^k>8.i«7  over  and  above  all  counter-  Boettcher,69Hun  (N.Y.)  306,  rz/JS'rwK'r/ 

^anis   known  to  plaintiff  and  to  me,  in  142  N.  Y.  212;  Richter  t'.  Wise,  6 

'J^Soods,  wares  and  merchandise  sold  Thomp.  &  C.  (N.  Y.)  70;  Westenelt 

^   delivered  by  my  firm  to  defend-  v,  Argumaria  Sicula,  etc.,  58  Hun  (N. 

Bi  k'    ^^^o  ^^^   copartners,   and   were  Y.)  147 ;  Blum  t-.  Jung  (Supreme  Ct.), 

^^   cluring  all  the  times  herein  men-  30  N.  Y.  Supp.  1020;  Cattaraugus  Cut- 

oned,  between  Jan.  i,  1880,  and  June  lery  Co.  v.  Case  (Supreme  Ct.),  9  N. 

5^'   '880.    No  part  has  been  paid," —  Y.   Supp.  862;   Cunningham  r.  Von 

*?*  held  not  to  be  stated  with  suffi-  Pustan  (Supreme  Ct.),  9  N.  Y.  Supp. 

^^^J^^  clearness.  255 ;  Marinette  Iron-Works  Co.  r'.  Red- 

^  nnere  recital   of  facts  without  a  daway  (Super. Ct.),  13  N.Y.  Supp. 426; 
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III.  That  the  plaintifT-deponent  is  entitled  to  recover  the  said 
sum  of  %SftOO  over  and  above  all  counterclaims  known  to  said 
plaintiff-deponent .  1 

Chambers,  etc.,  Glass  Co.  v.  Roberts,  etc. — Section  636  of  the  Code  of  Civil 
2  N.  Y.  App.  Div.  181 ;  McCulloh  v.  Procedure  requires,  in  an  action  upon 
Aeby  (Supreme  Ct.),  9  N.  Y.  Supp.  contract,  express  or  implied,  that  the 
361 ;  Labaltf.Schulhof  (Supreme  Ct.),  affidavit  must  show  that  the  plaintiff 
4  N.  Y.  Supp.  819;  Haebler  v.  Bern-  is  entitled  to  recover  the  sum  stated 
harth,  115  N.  Y.  459;  Mechanics',  etc.,  therein  over  and  above  all  counter- 
Bank  V.  Loucheim,  55  Hun  (N.  Y.)  claims  known  to  him.  A  strict  ob- 
396;  Kiefer  v.  Webster,  6  Hun  (N.  servanceof  this  provision  is  necessary, 
Y.)  526;  Smith  t;.  Davis,  29  Hun  and  an  om'ission  of  such  statement  is 
(N.  Y.)  306.  fatal  to  the  attachment  proceeding, 
Alleging  that  the  plaintiff  had  de-  Lyon  t;.  Blakeslj,  19  Hun  (N.  Y.)  299; 
iivered  to  nima  promtsso^  note  made  Norfolk,  etc..  Hosiery  Co.  v,  Arnold 
**  to  the  order  of  estate  of  D.  G.  Little-  (Supreme  Ct.),  18  N.  Y.  Supp.  910 ;  and 
field ;  that  he  is  the  owner  and  holder  renders  the  attachment  void  ab  initio, 
thereof,"  Lewisohn  v,  Kent,  etc.,  Co.,  Donnell  v.  Williams,  21  Hun  (N.  Y.) 
87  Hun  (N.  Y.)  257 ;  or  that  an  account  216. 

was  stated  between  the  plaintiff  and  This    provision  of  the  code  is  not 

defendant,  **  and  upon  such  statement  complied  with  by  stating  that  the  de- 

a  balance  of,  etc.,  was  found  to  be  due  fendftnt  is  indebted  to  the  plaintiff  in 

from  the  defendant  to  the  plaintiff,"  as  a  sum  specified,  and  that  the  plaintiff 

charging  a  breach  of  the  contract,  is  is  justly  entitled  to  recover  the  said 

sufficient.     Johnston  xk  Ferris,  14  Daly  sum.     Kuppert  v.  Haug,  87  N.  Y.  141 ; 

(N.  Y.)302.  Thorington  v.  Merrick,  loi  N.  Y    5; 
Stating  the  legal  substance  and  effect  '  Hart  v,  Bernau  (Supreme  Ct),  22  N. 

of  a  contract  is  sufficient;  it  is  not  nee-  Y.  Supp.  296. 

essary  to  produce  the  original,  or  a  This  statement  must  be  based  upon 
copy  even,  if  the  contract  is  in  writing,  the  knowledge  of  the  affiant;  it  is  not 
Condouris  v.  Imperial  Turkish,  etc.,  sufficient  to  state  that  the  deponent  is 
Co.,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  66.  informed  and  verily  believes  the  plain- 
Where  the  damages  are  unliquidated,  tiff  is  entitled  to  recover  the  sum  stated 
the  affidavit  must  set  forth  the  facts  over  and  above  all  counterclaims  known 
which  establish  the  amount  of  damages,  to  the  plaintiff  or  to  deponent.  Marine 
Westervelt  v.  Agrumaria  Sicula,  etc.,  Nat.  Bank  r.  Ward,  35  Hun  (N.Y.)397. 
58  Hun  (N.  Y.)  147.  Where  the  affidavit  is  made  by  an 
BafiBrrliis  to  Verified  Petition.  —  An  agent  of  the  plaintiff  he  should  state 
affidavit  which  fails  to  set  fdrth  the  that  the  plaintiff  is  entitled  to  recover 
grounds  of  the  claim  and  cause  of  ac-  a  certain  sum  over  and  above  all  coun- 
tion  except  by  referring  to  the  verified  terclaims  known  to  the  plaintiff.  It  is 
complaint  in  the  action  and  makitig  it  a  not  generally  sufficient  to  show  that 
part  of  the  affidavit,  is  insufficient,  when  such  counterclaims  do  not  exist  to  the 
such  complaint  is  made  upon  informa-  knowledge  of  the  plaintiff's  agent, 
lion  and  belief  only,  and  there  is  no  Murray  v.  Hankin,  30  Hun  (N.  Y.)37. 
verified  statement  in  it  or  in  the  papers  But  where  the  whole  transaction  was 
showing  the  sources  of  information  or  carried  on  by  the  agent,  and  the  facts 
the  grounds  of  belief.  Hitner  v.  Bou-  are  peculiarly  within  his  knowledge 
tilier,  67  Hun  (N.  Y.)  203.  and  not  within  the  knowledge  of  the 
But  the  rule  is  otherwise  where  the  plaintiff,  and  the  affidavit  shows  that 
complaint  is  verified  on  the  personal  fact,  it  is  sufficient  to  state  that  the 
knowledge  of  the  same  person  who  plaintiff  is  entitled  to  recover  a  sum 
makes  the  affidavit,  and  not  upon  in-  stated  over  and  above  all  counterclaims 
formation  and  belief  only.  Mason  known  to  the  agent  and  affiant.  Grib- 
Mfg.  Co.  f.  Craft  Refrigerating  Mach.  bon  v.  Back,  35  Hun  (N.  Y.)  541 ;  But- 
Co.,  81  Hun  (N.  Y.)  578;  Washburn  terworth  v.  Boutilier  (Supreme  Ct.), 
7'.  Carthage  Nat.  Bank,  86  Hun  (N.  22  N.  Y.  Supp.  872. 
Y.)  396;  Barstow  Stove  Co.  x\  Darling,  It  is  not  necessary  in  setting  out  sev- 
81  Hun  (N.  Y.)  564.  eral  distinct  claims  to  allege  that  there 
1.  Over  and  abOTe  All  ConnterolalmB,  is  no  counterclaim  as  to  each  of  the 
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IV.^  That  the  defendant,  Richard  Roc,  is  not  a  resident  of  the 
state  of  New  York,  but  resides  at  No.  20S9  Richmond  Street  in 
the  city  of  Philadelphia,  state  of  Pennsylvania,  as  the  plaintiff- 
deponent  well  knows  of  his  own  knowledge,  having  had  business 

items  constituting  such  claims.  U.  S.  to  the  effect  that  the  plaintiff  was  en- 
Net,  etc.,  Co.  r.  Alexander  (City  Ct.)»  titled  to  recover  the  amount  of  the 
i8N.  Y.  Supp.  147.  note   and   interest  thereon   over    and 

Where  there  are  several  plaintiffs,  above  all   counterclaims    and    offsets 

and  the  affidavit  of  one  states  that  the  known  to  plaintiff  or  deponent.    Globe 

sum  mentioned  therein  is  due  over  and  Yarn  Mills  x\  Bilbrough,  2  Misc.  Rep. 

above  all  counterclaims  known  to  him,  (N.  Y.  C.  PI.)  100. 

this  is  suiKcient.     Stevens  v.  Middle-  An  affidavit  by  a  person  who  was  the 

ton,  14  N.  Y.  Wklj.  Dig.  136.  secretary  of  the  plaintiff  at  the  time 

The  following  affidavits  have  been  when  the  claim  sued  on  accrued,  and 

held  to  comply  with  the  requirements  an  affidavit  by  the  person  who  was  sec- 

of  the  section  of  the  code  relating  to  retary  at  the  time  the  attachment  was 

this  provision :  sued  out,  alleging  that   the  plaintiff 

An  affidavit  to   the  effect   tl^it  the  was  entitled   to   recover  the  amount 

whole  amount  of  the  note  was   due,  claimed,  over  and  above  all  counter- 

with  interest,    over   and    above    all  claims  existing  in  favor  of  defendant 

connterclaims  known  to  the  plaintiff,  and  against  plaintiff  known  to  depo- 

as  the  affiant  was  informed  by  her  and  nent,  and  that  the  former  secretary  had 

believed,  stating  as  the  ground  of  in-  personal  knowledge  of  the  matters  set 

formation  and  belief  that  the  note  was  out  in  the  complaint.    E.  W.  Bliss  Co. 

in  affiant's  possession;    that  he  had  v.  Opera  Glass  Supply  Co.,  60  Hun 

conversed  with  the  plaintiff,  and  was  (N.  Y.)  438,  21  Civ.  Proc.  Rep.  (N.  Y.) 

informed  that -there  was  no  counter-  136. 

claim  against  the  note,  and  that  in  1.  8tat«ment  of  Nonretldence. — It  is 

conversations  with  the  defendants  they  not  necessary  to  state  ni  positive  terms 

had  admitted  the  making  and  delivery  that  the  defendant  is  a  nonresident, 

of  the  note  and  its  nonpayment.    Mann  It  i^s  sufficient  when  that  conclusion  is 

'•■  Carter,  71  Hun  (N.  V.)  72.  the*  only  one  which  can  be  consistently 

An  affidavit  that  the  plaintiffs  sold  drawn  from  the  facts  set  forth  in  the 

goods  to  defendant;  that  afiiant,  who  afHdavit.     New  York  v.  Genet,  4  Hun 

was  in  charge  of  plaintiffs'  office  in  (N.  Y.)  487,  affirmed  in  63  N.  Y.  646. 

^ew  York,  made   the   sale,  and   had  Stating  **  that  the  defendant  is  a  non- 

^en  informed  by  plaintiffs  that  they  resident  of  this  state,  as  deponent  has 

«  '  ^'ith  the  defendant  only  through  been  informed  by  Mr.  Hutchinson,  de- 

>uiant  as  agent ;  and  that  plaintiffs  are  fendant's   bookkeeper,  and   verily  be- 

fntitled  to  recover  the  sum  sued  for  lieves,  and  resides  in  the  state  of  New 

<)verand  above  all  counterclaims  known  Jersey,"    Scott    v,    Beaudet,  62    Hun 

^0  plaintiffs  or  affiant.     Hamilton  v.  (N.  Y.)  50;  or  "that  the  defendant  is 

Steck  (Supreme  Ct.),  10  N.  Y.  Supp.  not  a   resident  of    the  state  of  New 

^77"                       ^    *  York,  and  that  he  resides  at  Forrest 

An  affidavit  by  the  president  that  a  City,  state  of  Pennsylvania,  and  that 

certain  sum  is  due  the  company  by  de-  afTiant  stated  the  residence  of  defend- 

ffndants  for  goods  sold,  over  and  above  ant  on  information  received  from  his 

all  counterclaims  known  to  the  plain-  attorney  to  the  effect  that  the  attorney 

tiff,  showing  that  the  afiiant  was  plain-  had  9>q^\\  a  chattel  mortgage  which  de- 

t'ff's  president  at  the  time  the  goods  scribed   the  defendant  as   residing  in 

were  sold.    Manufacturer's  Nat.  Bank  Forrest  City,  there  being  an  acconi- 

^.  Hall,  60  Hun   (N.  Y.)  466,  21  Civ.  panying  affidavit  by  the  attorney  that 

Proc  Rep.  (N.  Y.)  131;  Central  Nat.  he   gave    plaintiff  '  such   information, 

Bankr.  Ft.  Ann  Woolen  Co.  (Supreme  and   that   it   was   true,"   is   sufficient. 

Ct.),  24  N.  Y.  Supp.  640.  Everitt  v.  Park,  88  Hun  (N.  Y.)  368,  2 

An  affidavit  for  attachment  by  a  for-  N.  Y.  Anno.  Cas.  205. 

fign  corporation  upon  a  note   given  An  affidavit  alleging  only  that  the 

for  jfoods  sold  and  delivered  by  one  defendant  is  a  nonresident  of  the  city 

vho  obtained  the  note  from  plaintiff's  of  New  York,  without  alleging  that  he 

creditor  to  whose  orderit  was  payable,  does  not  have  an  office  within  the  city, 
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liealhiga  wilh  him  in  said  city  for  six  years  last  past,  and  his  name 
being  in  the  current  directory  of  said  city  as  residing  at  A^o.  80S9 
Richmond  Street, 

V.  That  the  summons  in  the  above  entitled  action  is  issued  and 
ready  for  service,*  and  a  copy  thereof  is  hereto  annexed,  and  a  war- 
rant of  attachment  is  asked  for  to  accompany  said  summons,  and 
that  no  previous  application  has  been  made  for  a  warrant  of  attach- 
ment in  this  action.'  John  Doe. 

Swom  to  before  me,  this  mh  day  of  December,  i896. 

Charles  Bd-x-ards,  Notary  Public,  New  Tork  County.' 

(2)  Against  a  Foreign  Corporation.* 
Form  No.  3817.9 
Supreme  Court,  New  Tork  County. 

John  Doe,  plaintiff,  ) 

against  V 

The  TTiurber  Coffee  Company,  defendant.  ) 
City  and  County  of  New  Tork,  ss. 
John  Doe,  being  duly  sworn,  says  : 
I,  That  he  is  the  plaintiff  named  in  the  above  entitled  action,  and 


is   insufRclent    under   the   Code   Civ.  circumstances  such  corporation   shall 

Proc,  4  3169,  subd.  3,  giving  the  city  be  entitled  to  maintain  an  action  in  (he 

court  of  New  York  authoritf  to  issue  state.     As  to  when  a  foreign  corpora- 

an   atlachment  where  it  is  shown  b}'  tion  Is  to  be  deemed  as  doing  business 

affidavit  that  the  affiant  is  a  nonresident  within  the- slate  within  the  provisions 

of  the  city  and  has  not  an  office  therein  of  the  section  last  mentioned,  see  Amer- 

where  he  re^ulartj  transacts  busineaa.  lean  Broom,  etc.,  Co.  i>.  Addickes  {Su- 

Niagara  Falls  Paper  Co,  v.  Sterling,  preme  Ct.J,  42  N.  Y.  Supp.  871,  76  N. 

as  Civ.  Proc.  Rep.  (N.  Y.  City  Ct.)  Y.  St.  Rep.  871 ;  Sawyer  Lumber  Co. 

3EI.     See  also   Wallace  v.  Castle,  68  :>.  Bussell,  84  Hun  (N.  Y.)  114. 

N.   Y.  370;    Murphy   v.   Baldwin,   41  S.  For  the  form  of  the  jurat  gener- 

How.  Pr.  (N.  Y.  C.  PI.)  370,  as  to  at-  ally,  see  the  title  Affidavits,  vol.  i, 

tachment  against  nonresident  having  pp.  560-570.     As  to  what  officers  have 

place  of  business  in  the  state,  authority  to  lake  and  certify  afTidavitf 

1.  It  is  not  necessary  for  the  affidavit  for  attachment,  see  3  Encyc.  of  Pl, 

to  slate  that   the  action   has  been   ac-  and  Pr.  6,  7. 

tually  commenced   or   that   summons  4.  Thecourthasjurisdiction  to  grant 

bas  been  issued,     Ste^'ens  t>.  Middle-  a  warrant  of  atlachment  against  a  for- 

ton,  36  Hun   (N.  Y.)  470.     Compare  eign  corporation  wherever  an  action 

Lawton  V.  Kiel,  51  Barb.  (N.  Y.)  30.  can   be   properly   maintained    apainst 

And   see  also   Blake   t.   Sherman,  12  such   corporation.     See   N.   Y.   Ciide 

Minn.  4:0.     As  to  when  the  writ  may  Civ.   Proc,  4   1780,   for  the   cases   in 

issue  with  reference  10  the  time  of  issu-  which  an  action  may  be   maintained 

ance  and  service  of  summons,  see  N.  against  a  foreign  corporation  by  a  resl- 

Y   CodeCiv.  Proc,, 4638.  dentoflhestate, by adomestic corpora- 

3.  Tor  Warrant  on  BahaU  of  ■  Poralfi)  tion,  or  by  another  foreign  corporation. 

Corporatton,  —  Where   ihe   application  In  Ihe  affidavit  to  obtai 


It  of  attachment  is  made  on  of  atlachment  against  a  foreign  corpo- 

behalf  of  a  foreign  corporation,  the  af-  ration,  tacts  sufficient  to  give  the  court 

fidavils  must  show  that  the  corporation  jurisdiction  must  be  clearlv  .shown  by 

has  duly  complied  with  the  provisions  (he  affiant.    Ladenburg  f.  (Commercial 

of  chapter  687,  Laws  L892,  4  15,  which  Bank,  87  Hun  (N.  Y,)i69. 

provides   Ihe  method  and   manner  in  B.  See  also  annotations  appended  to 
"          .-        -  -                  applicable  to 
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a  resident  of  the  state  of  New  York  ;  that  he  resides  at  No.  1S9  East 
Twentieik  Street  in  the  city  of  New  Tork^^  and  that  the  defendant 
corporation,  The  Thurber  Coffee  Company,  is  justly  and  truly  in- 
debted to  this  plaintiff-deponent  in  the  sum  of  eight  hundred  dollars, 
with  interest  thereon  from  the  third  day  of  yanuary,  i8P7. 

II.  That  this  action  is  commenced  to  recover  said  sum  of  money 
only  upon  a  contract,  express  or  implied,  other  than  a  contract  to 
marry,  arising  out  of  the  following  facts,  which  the  deponent  of 
his  own  knowledge  ^  alleges*  to  be  true,  to  wit :  that  on  the  third 
day  of  January^  1897,  this  plaintiff  sold  and  delivered  to  the  said 
defendant.  The  Thurber  Coffee  Company,  through  the  duly  author- 
ized  agent  of  said  company,  in  and  for  the  city  of  New  Tork,  Charles 
Smith,  at  the  office  of  said  company.  No.  1S7  Water  Street  in  the 
city  of  New  York,  forty  bags  of  coffee  of  the  value  of  eight  hundred 
dollars,  which  sum  the  said  defendant  corporation,  through  said 
duly  authorized  agent,  promised  and  agreed  to  pay  to  this  plaintiff, 
but  that  no  part  thereof  has  been  paid,  although  payment  has  been 
duly  demanded, 

III.  That  the  plaintiff-deponent  is  entitled  to  recover  the  sum  of 
eight  hundred  dollars  over  and  above  all  counterclaims  known  to 
him. 

IV.  That  the  defendant  is  a  foreign  corporation,  created,  organ- 
ized, and  existing  under  the  laws  of  the  state  of  New  Jersey,  as  this 
deponent  knows  of  his  own  knowledge,  having  had  business  deal- 
ings with  said  defendant,  both  in  New  Tork  State  and  in  the  state 
of  New  Jersey,  for  a  period  of  over  five  years  ,^  and  has  property  in 
this  state  of  New  York  at  No.  137  Water  Street,  in  the  city  of 
AVit-  Tork,  w^hich  said  property  is  as  follows  : 

A  large  number  of  bags  of  coffee,  desks  ^  tables,  off ce  furniture, 
and  the  like. 

1.  Most  Aver  Besldenoe  of  Plaintiff,  or  upon  information  and  belief,  not  ex- 
Oontnct  Made  In  the  State. — An  action  plaining  the  sources  of  information  or 
OD  a  contract  against  a  foreign  corpora-  any  circumstances  showing  the  ability 
tion,  under  N.  Y.  Code  Civ.  Proc,  §  to  obtain  the  informant's  afRdavits,  is 
1780,  being  allowed  only  where  plain-  sufficient.  Pride  v.  Indianapolis,  etc., 
tiff  is  a  resident,  or  Avhere  the  contract  R.  Co.  (Supreme  Ct.),  4  N.  Y.  Supp. 
was  made  within  the  state,  or  the  cause  15.  Compare  Randolph  t/.  Susque- 
of  action  arose  within  the  state,  and  the  hanna  Water- Power,  etc.,  Co.  (Supreme 
court  having  no  jurisdiction  to  grant  Ct.),  42  N.  Y.  Supp.  411.  See  also 
an  attachment  unless  the  affidavit  shows  supra,  note  4,  p.  389. 
that  the  court  has  jurisdiction  of  the  3.  Alleging  Defendant  to  Be  a  Foreign 
subject-matter,  the  affidavit  must  show  Corporation. — An  affidavit  for  an  attach- 
either  that  the  plaintiff  is  a  resident  or  ment  against  a  corporation  alleging 
that  the  contract  was  made  in  the  state  that  plaintiff  has  **a  cause  of  action 
or  that  the  cause  of  action  arose  there-  against  the  above  named  defendant, 
in.  Adler  t*.  Order  of  American  Fra-  which  is,  or  holds  itself  out  to  be,  a 
ternal  Circle,  29  Abb.  N.  Cas.  (N.  Y.  foreign  corporation,"  does  not  suffi- 
Supreme  Ct.)  233,  22  Civ.  Proc.  Rep.  ciently  allege  that  the  defendant 
(^-  Y.)  336;  Cremins  v.  East  Lake  was  a  corporation.  The  allegation 
Woolen  Co.,  25  Civ.  Proc.  Rep.  (N.  should  not  be  in  the  alternative  in 
Y.  Supreme  Ct.)  365.  an   affidavit    for    attachment    against 

2-  Statement  on  Information  and  Be-  a    foreign    corporation.      Shanks    v. 

Jhf.— An  affidavit    against  a  foreign  Magnolia  Metal  Co.,  89  Hun  (N.  Y.) 

<^rporation  alleging  a  cause  of  action  486. 
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V.  That  the  above  stated  cause  of  action  arose  in  the  state  of  New 
York.  I 

VI.  That  the  summons  in  the  above  entitled  action  ig  iBBued  and 
ready  for  service,  and  a  copy  thereof  is  hereto  annexed,  and  a  war- 
rant of  attachment  is  asked  for  to  accompany  said  summons,  and 
that  no  previous  application  has  been  made  for  a  warrant  of  attach- 
ment in  this  action.  yohn  Doe. 
Sworn  to  before  me,  this  4th  \ 

day  of  February,  1897.         \ 

Charles  Ed-wards.  Notary  Public, 

New  York  County,  N.  Y. 

(8)  Against  a  Dependant  Who  has  Disposed  of  His  Prop- 
erty WITH  Intent  to  Defraud  His  Creditors. 
Form  No.  aSiS.i 

(  Commencing  as  in  Form  No.  S616,  and  continuing  down  to  IV.) 
IV.  That  defendant  has  assigned,  disposed  of,  or  secreted  (or  is 
about  to  assign,  dispose  of,  or  secrete)  his  property  '  with  intent  to 
defraud  his  creditors,  as  deponent  is  informed  and  verily  believes, 
and  that  the  sources  of  deponent's  information  and  the  grounds  of 
his  belief  are  as  follows  :  That  the  defendant  is  a  merchant  doing 
business  at  No.  319  Sixth  Avenue,  in  the  city  of  New  York,  .state 
of  New  York;  that  he  has  become  and  is  insolvent;  that  on  the 
fourth  day  of  December,  1896,  (he  plaintiff  personally  called 
upon  the  defendant  at,  his  place  of  business  and  demanded  pay- 
ment of  the  above  described  debt.  That  the  defendant  then  and 
there  stated  that  he  was  unable  to  meet  his  engagements  and 
pay  his  debts  in  full.  That  he  further  stated  that  he  was  will- 
ing to  turn  over  his  goods  to  his  creditors,  if  they  would  get  together 
and  agree  to  fake  them  and  apply  them  pro  rata  on  their  claims,  and 
discharge  him  from  further  liability;  that  if  the  plaintiff  herein 

1.  Wlwra  FUl&Uff  and  Daftadaat  tat       t.  Dl^iuictlTe  staUmMitt — AUematlT* 

Botb      Far«l(It     OoipOTMlOU.  —  Where  AUafMloni. —  The    ^rrounds  of    attach- 

plaintifl  and  defendant  arc  both  foreign  ment  may  be  staled  by  the  use  of  a  din- 

corporatiotis  the  affidavit   must   show  junctive  conjunction,  not   to   connect 

that  the  contract  sued  on  wan  made,  two  distinct  facts  of  diflercnt  natures, 

orthat  thecBU»eof  actionarose,  within  but   to   characleriie  and  include    two 

the  state  of  New  York.     Selser  Bros,  or  more  phases  of  the  same  fact    at- 

Co.   V.  Potter   Produce   Co.,  77   Hun  tended  with  the  same  rcEults.     Roths- 

(N.  Y.)  31J.     See  also  Adler  t:  Order  child  t.  Moonev  (Supreme  Ct,),  36  N, 

of  American  Fraternal  Circle,  38  Abh.  Y.  St.  Rep.  ^6^;   DintrufT  v.  Tuthill, 

N.  Cas.   (N.  Y.  Supreme  Ct.)  333,  22  63  Hun  (N.  Y.)  591. 

Civ.  Proc.  Rep.  (N.  Y.)  336;  Cremins  Reciting  as  ground  for  attachment 

V.  East  Lake  Woolen  Co.,  35  Civ.  Proc.  that  the  defendants  have  assigned,  dis- 

Rep.  (N.  Y.  Supreme  C(.)  365,  forthe  posed  of,  and  secreted,  and  are  about 

requisite  glatement  when  piaintlff  is  to  assign,  dispose  of,  and  secrete  their 

not  a  foreign  corporation.  property  with  intent  to  defraud  their 

9.  Compare   the   affidavit    in   Atlas  creditors,  is  defective,  as  reciting  two 

Furniture  Co.  r.  Freeman, 70  Hun(N.  grounds    of   attachment    inconsistent 

Y.)  13,  which  was  held  insufficient,  i/m-  with   each    other.      American    Hor^e 

lin^ishing  Knlhony  V.  Stjpe,  19  Hun  Eich.  i.  Strauss,  ?■;  Hun  (N.  Y.)  192; 

(N.  Y.)  3S5.  Johnsonr.  Buckel,  65Hun(N.  Y.)6oi. 
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$utd  on  his  claim,  he  would  make  an  assignment  with  preferences, 
leaving  out  the  plaintiff  herein,  so  that  he  would  get  nothing  on  his 
claim.  That  several  times  between  December  Jf,  1896,  and  Jan- 
uary  9,  1897,  plaintiff  deponent  called  on  defendant  and  demanded 
payment  of  the  said  debt.  That  on  each  of  these  occasions  the  defend- 
ant repeated  the  foregoing  statements,  admitting  his  insolvency, 
making  the  offer  of  his  goods  on  the  afore-mentioned  terms,  and 
making  the  same  tJireat  in  reference  to  a  suit  by  this  plaintiff  de- 
fanent.  That  notwithstanding  his  admitted  insolvency,  the  defend- 
ant continues  to  keep  his  store  open  and  to  dispose  of  his  goods,  and 
appropriates  the  proceeds  of  such  sales  to  other  purposes  than  to 
payment  of  his  debts,  refusing  to  pay  anything,  either  in  goods  or 
in  money,  to  his  creditors,  and  declaring  that  he  will  not  pay  any- 
thing unless  his  creditors  all  agree  to  take  his  goods  and  apply  them 
pro  rata  on  their  claims  and  discharge  him  from  a^l  liability. 
That  a  large  number  of  his  creditors  refuse  these  terms,  but  are  will- 
ing to  take  the  goods  and  apply  them  on  his  indebtedness.  That  he 
refuses  to  do  this,  and  continues  to  dispose  of  these  goods,  and  to 
deter  his  creditors  from  suing  him  under  penalty  of  losing  all  chance 
of  recovering  their  claims ."^ 
{^Paragraph   V.  and  verification  as  in  Form  No.  £616.) 

1.  Showing    Bxlsteiiee    of    Statutory  Marietta  First  Nat.  Bank  v.  Bush  wick 

ttnnmd. —  This   statement  of    facts   is  Chemical  Works  (Supreme  Ct.),  5  N. 

adapted  from  the  case  of  Anthony  v.  Y.  Supp.  834. 

Stjpe,  19  Hun  (N.  Y.)  265.  Stating  that  the  defendant  had  been 

It  is  not  enough  to  show  that  defend-  the  owner  of  two  stores,  that  defendant 

am  threatens  to  assign.  Fraudulent  in-  said  she  had  disposed  of  one  because 

tent  upon  the  part  of  the  debtor  with  she  was  pressed  for  money,  and  had 

respect   to  an    assignment    must    be  given  the  other  to  her  son  for  work 

shown.    Wilson  t'.  Britton,  26  Barb,  done,  and  could  not  pay  any  of  her 

(N.  Y.)  562;   Farwell  v.   Furniss,  67  creditors ;  that  the  son  had  always  lived 

How.  Pr.  (N.  Y.  Supreme  Ct.)   188;  with  her,  and  that  within  ten  days  of 

Livermore  v.  Rhodes,  3  Robt.  (N.  Y.)  the  sales  she  had  bought  large  quanti- 

626.  ties  of  goods  on  credit  when  she  was  in- 

The  facts  and  circumstances  neces-  solvent,  sets  forth  such  a  prima  facie 

sarily  tending  to  establish  the  proba-  case.     Minck  v.  Levey,  17  Misc.  Rep. 

bility  of  the  debtor's  guilt  or  fraud  (N.  Y.  City  Ct.)  315. 

must  be  shown.     Stringfield  v.  Fields,  The  following  statements  have  been 

7  Civ.  Proc.  Rep.  (N.  Y.  C.  PI.)  356.  held  sufficient  to  authorize  a  warrant: 

See  also  Kibbe  f.  Herman,  51  Hun  (N.  That  the  defendant  conveyed  to  his 

Y.)  ^38.  wife  real  estate  for  one  dollar,  and  on 

Aliegafions  of  fraudulent  intent  upon  the  next  day  he  confessed  judgment  to 
the  part  of  the  debtor  must  state  the  his  wife  for  $5,847.07,  on  which  execu- 
wurces  of  the  affiant's  information  and  tion  was  issued  and  defendant's  prop- 
the  grounds  of  his  belief.  Marine  Nat.  erty  seized,  and  that  two  days  after- 
Bank  r.  Ward,  35  Hun  (N.  Y.)  395;  wards  defendant  confessed  judgment  to 
Steuben  County  Bank  v.  Alberger,  78  Turk  for  $4,017.95.  Victor  v.  Gold- 
N.  Y.  253;  Geneva  Non-Magnetic  berg,  6  Misc.  Rep.  (N.  Y.  City  Ct.) 
Watch  Co.  V.  Payne  (Supreme  Ct.),  5  46;  Islin  v.  Goldberg,  6  Misc.  Rep. 
N.  Y.  Supp.  68.  See  also  supra,  note  (N.  Y.  City  Ct.)  603. 
4«  P-  3891  note  I  p.  410,  infra.  That   the   defendant's   wife   held   a 

Where  the  facts  show  prima  facie  mortgage  on  his  lands,  which  at  her 

that  defendant  has  disposed  of  its  prop-  death  she  bequested  to  him;  that  re- 

ertj  with  intent  to  defraud  its  creditors,  cently,  intending  thereby  to  place  the 

the  attachment  will  not  be  disturbed,  mortgage  beyond  reach  of  creditors, 

there  being  no  explanation  of  such*fact.  and  to  make  it  to  appear  to  be  a  valid 
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( Precedent  in  Gribbon  ».  Back,  35  Hun  (N.  Y.)  543.) 
[New  York  Supreme  Court,  Nevi  York  County. 
Henry  A.  Gribbon  and  others,  plaintifTs,  ~ 
against 
Albert  Back  and  othere,  defendants. 
State  of  New  York, 


City  and  County  of  New  Tori. 


>.] 


William  Gribbon,  being  duly  sworn,  says  he  is  the  agent  of  thi 
plaintifTs  herein,  who  reside  in  Great  Britain,  AaA  deponent  has  eo1< 

lien  upon  his  land,  he  trflnsferred  It  to  that  tbej'  had  completed  the  invenior 

persons  without  consideration,  on  the  and  found  that  thejwerelnsolvent, an! 

preten<ie  that  as  to  it  there  was  a  tr^it  wished  to  compromise  with  their  cred 

in  their  favor,  though   he  knew  such  itors;  that  plaintiff  went  to  seedefend 

trust  had  twen  declared  void.    Central  ants,  and  was  told  thai  if  ht  sued  on  hi 

Nat.  Bank  v.  Ft.  Ann  Woolen  Co.(Su-  claim  thev  would  make  an  assignmen 

preme  Ct.),  34  N.  Y.  Supp.  640.  with  preferences  and  plaintiff  wouli 

That  a  certain  amount  of   indebted-  get  nothing.     Atlas  Furniture  Co.  v 

nesB    from    defendant  to   plaintiff   re-  Freeman,  70  Hun  (N.  Y.)   13. 
mains  unpaid  ;  that  it  arose  upon  a  con-        That  defendant,  in  order  to  induci 

tract;  that  thedefendant  was  not  in  the  plaintiff  to  sell  him  goods  on  credit 
citj;  that  her  agent  was  disposing  of    made  certain  representations  to  plain 

her  goods  and  refused  to  pay  the  plain-  tiff,  who,  relying  thereon,  sold  and  de 

tiff's  debt  or  to  in  any  way  secure  it ;  livered  the  goods ;  and  that  two  day 

that  many  of  the  goods  had  been  sold  after    plaintifTs    claim     became    dui 

for  costs',  that  actions  had  been  com-  defendant  assigned   all    his   propert; 

menced  against  defendant,  and  in  four  without  consideration,  there  being  ni 

cases   the  officer  had  been   unable  to  allegation  or   proof  that  the  transfe 

find  defendant  to  make  service  of  sum-  was   fraudulent.     Grosvenor  i\  Sickl 

mons;  that  defendant  had  before  given  (Supreme  Ct,),  3  N.  Y.  Supp.  40. 
plaintiff  a  check  of  two  hundred  and         That  the  copartners  gave  their  join 

fifty  dollars  on  a  bank  in  which  she  had  and  several  promissory  notes  for  thi 

no  funds,  nor  was  any  provision  made  individual   debt   of   one  of  them,  th 

for  its  payment,  the  continued  absence  other  signing  as  surety ;  and  that  there 

of   the  defendant  being  unexplained,  after  as  a  firm,  and  as  individuals,  the; 

Pach  V.  Orr,  15  Civ.   Proc.  Rep.  (N.  executed  the  aasignmentin  which  the' 

Y.  Super.  Ct.)  181.  directed  that  the  notes  should  be  paii 

The  following  statements  have  been  out   for  the   proceedings  of  the  firn 

held  insufficient   to   authorize  a  war-  property.    Citizens' Bank  ii.  Williams 

rant:  IJ8  N.  Y.  77. 

That  the  defendant  had  applied  the        The  following  statements  have  beei 

firm   property,   consisting   of    certain  held  insufficient,  as  staling  mere  con 

barley,  to  pay  particular  creditors,  the  elusions  and  not  facts : 
effect   of   nhich   was   to   prefer   their        That  defendants,  being  indebted  l< 

claims,  there  being  no  allegation  that  the  plaintiff  for  goods  sold  and  deiiv 

the  claims  were  not  just  debts,  even  ered,  have  sold  some  of  the  goods  an< 

though  it  appeared  that  the  transfer  received  payment  therefor,  and  hav 

ivas  made  at  less   than  a  fair  market  secreted  a  portion  thereof  with  inten 

value,  nothing  being  stated  as  to  what  to  defraud  their  creditors;   that  the 

the  true  price  was.     Dintruff  i>.  Tut-  haveassigneda  largepartof  their  prop 

hill,  61  Hun  (N.  Y.)  591.  erty  with  intent  to  defraud  their  cred 

That  the  defendants  procured  an  ei-  itors;   and  plaintiff   ie   informed    ani 

'  inof  time  on  their  debt  to  plaintiff  believes  that  the  purchase  of  goods  : 

se"  "      '  ' 

and  were  In  a  prosperous  condition; 
that  about  a  month  later  they  wrote 
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charge  of  their  business  in  the  city  of  New  fork.  That  the  defend- 
ants are  indebted  to  the  plaintiffs  in  the  sum  of  three  thousand  and 
twenty-eight  dollars  and  twenty -eight  cents,  over  knd  above  all 
counter-claims  and  set-offs  known  to  plaintiffs  or  deponent,  which 
indebtedness  arose  as  follows :  That  at  the  city  of  New  Tork  and 
between  the  6th  day  of  yuly,  iS84,  and  the  1st  day  of  September, 
iSS4,  deponent,  on  behalf  of*  and  as  agent  for  the  plaintiffs,  sold 
and  delivered  to  the  defendants  goods,  wares  and  merchandise 
announting  in  value  at  prices  agreed  upon  to  the  sum  of  three  thou- 
sand two  hundred  and  thirty-three  dollars  and  thirty-five  cents,  no 
part  of  which  has  been  paid,  except  the  sum  of  two  hundred  and  Jive 
dollars  and  seven  cents,  leaving  still  due  and  owing  the  sum  of  three 
thousand  and  twenty-eight  dollars  and  twenty-eight  cents,  and  the 
same  is  now  unpaid.  And  this  deponent  further  alleges  on  infor- 
mation and  belief  derived  from  the  affidavits  of  Erankli^  Eien  and 
Samuel  H,  Wood,  hereto  attached,  that  the  defendants  have  dis- 
posed of  their  property  with  intent  to  cheat  and  defraud  their  cred- 
itors. No  previous  application  of  this  warrant  of  attachment  has 
been  made.^  William  G ribbon. 

[(>r«/.)] 

their  property  for  sale  without  giving  White  v,  Reichert,   14  N.  Y.  Wkly. 

the  name  of  any  person  as  owner;  that  Dig.  285;   Anderson   v.  O'Reilly,  54 

they  are  claiming,  or  causing  it  to  be  Barb.  (N.  Y.)62o;  Wickham  v.  Stern, 

understood,  that  the  property  is  owned  18  Civ.   Proc.  Rep.  (N.  Y.  City  Ct.) 

by  a  third  person ;  and  that  from  these  63. 

facts  affiant  has  ascertained  that  de-  AffldATit  for  Bemovliig  Propeitgr,  etc. — 
fendants  are  about  to  sell  or  dispose  of  The  affidavit  for  a  warrant  on  the 
such  property  in  such  manner  as  to  grounds  that  defendant  has  removed 
make  the  public  believe  that  it  belongs  or  is  about  to  remove  his  property 
toother8,inorder  that  they  may  receive  from  the  state  with  intent  to  defraud 
the  proceeds  in  a  secret  manner,  so  as  his  creditors  may  be  readily  framed 
to  avoid  the  payment  of  their  debts,  from  the  foregoing  form  and  a  care- 
American  Horse  Exch.  t;.  Strauss,  75  fuJ  perusal  of  the  notes  thereto  ap- 
Hun  (N.  Y.)  192.  pended. 

What  Property  Disposed  of,  etc. — The  An  affidavit  averring  <*that  the  de- 
property  disposed  of  with  intent  to  de-  fendants  are  about  to  remove  their 
fraud  creditors  must  be  the  property  property  from  this  state,  or  secrete 
of  the  defendant.  An  averment  that  property  with  intent  to  defraud  their 
defendant  fraudulently  disposed  of  creditors ;  that  a  sum  of  money  is  to 
property  of  the  plaintiff,  and  thereby  be  paid  to  defendant,  and  they  are  ar- 
converted  it  and  made  it  his  own,  is  not  ranging  to  place  the  same  so  that  the 
suflScient.  Empire  Warehouse  Co.  v.  same  cannot  be  found ;  that  their  agent 
Mallett,  84  Hun  (N.  Y.)  561.  has    so    declared,  and   this  deponent 

The  disposal  of  any  portion  of  the  knows,  that  they  are  busy  to-day  to  ac- 

debtor's  property  to  defraud  his  cred-  complish    this,"    was    held  sufficient, 

itors  is  sufficient.    Wildman  v.  Gelder,  Blakeslee  v,  Cattelai*,    86  Hun   (N. 

21  Civ.  Pfoc.  Rep.  (N.  Y.  Supreme  Y.)  574. 

Ct.)  143;  also  Weiller  t'.  Schreiber,  11  1.  An  affidavit  made  by  an  agent  or 

Abb.  N.  Gas.   (N.  Y.    Supreme   Ct.)  attorney  of  the  plaintiff  will  support 

'75-  an  attachment  if  it  proves  the  neces- 

See,  in  regard  to  particular  allega-  sary  facts.     James  zk  Richardson,  39 

tionsof  fraudulent  disposition  of  prop-  Hun  (N.   Y.)  400;  Marine  Nat.  Bank 

erty  on  which  a  warrant  of  attachment  v.  Ward,  35  Hun  (N.  Y.)  395;  Grib- 

was  granted,  Blakeslee  t;.  Cattelain,  86  bon   i\  Back,  35   Hun    (N.   Y.)  541; 

Hun  (N.  Y.)  574;  Boyd  v.  Miller,  88  Crandall  v,  McKaye,  6  Hun  (N.  Y.) 

Hun(N.Y.)6i7,34N,  Y.Supp.  1026;  483;  Buhl  v.  Ball,  41  Hun  (N.  Y.)  65. 
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(4)  Against  a  Defendant  Who   has   Departed   from   thi 

State  with  Intent  to  Defraud  Creditors. 

{a)  By  Plaintiff. 

Form  No.  i6io. 

(  Commencing  as  in  Form  No.  S8J6,  and  continuing  dovin  to  I V. 
changing  names,  etc.,  to  suit  the  fads  of  this  case.) 

IV.  That  the  defendant  has  departed  from  the  state  of  New  York 
where  he  resided  yune  9,  i8S8,  with  intent  to  defraud  his  creditor: 
and  to  avoid  the  service  of  a  summons  upon  him ;  l  that  this  allega 
tion  is  made  on  information  and  belief,'  and  the  sources  of  depo 
nent's  information  and  the  grounds  of  deponent's  belief  are  th. 
affidavits  of  Hiram  Jerome  and  Addison  Kelsey,  verified  yum 
11.  1888,  hereto  annexed,  and  deponent  refers  to  said  affidavits  as  < 
fart  of  this  affidavit.* 

{^Paragraph    V.  and  verification  as  in  Form  No.  $616.) 

(6)   By  Third  Person. 
Form  No.  lOat. 
(Precedenl  In  Buell  v.  Van  Camp,  119  N,  Y.  163. )> 
[County  of  Orleans,  ss.] 

Hiram  yerome,  being  duly  sworn,  says  that  he  resides  in  Carlton 
N.  Y. ;  that  he  is  a  brother-in-law  of  Benjamin  F.  Van  Camp 
and  lives  just  across  the  road  from  the  said    Van  Camp,-  that  thii 


1.  The  affidavit  must  set  forth  that  ing  that  summons   was   served    upoi 

the  debtor  has  secretly  departed  trom  him  at  his  home  on  the  da/ that  hi 

Iheslate.or  that  he  keeps  himself  con-  had  stated  he  would  return.      Tulle 

cealed  therein  vfith  the  prohibited  In-  v.    Howard,    17   Misc.    Rep.    (Oneidi 

tem.     Castellanos  t.   Jones,  5  N.   Y.  County  Ct.)  105. 

164.  S.  An   averment   upon   informatioi 

A  conjunctive  statemenithat  the  de-  andtveliet  that  defendant  has  departei 

fendant  conceals  himself  with  intent  to  from  the  state  with  intent  to  defraui 

defraud  his  creditors  and  to  avoid  serv-  his  creditors  and  to  avoid  service  i 

ice  of  summons  is  sufficient.     Hall  v.  not  suflicient  without  stating  the  fact 

Anderson,  17  Misc.  Rep.  (N.  Y.  City  to  support  such  conclusion.     Monett 

Ct.)  370.     See  also,  sufira,  note  3,  p.  v.  Chardon,  i6  Misc.  Rep.  <N.  Y.)  165 

351IS.  S.  This  stntemeni  of  facts  is  adaptc 

It  is  sufficient  to  allege  that  the  de-  from   Buell  t:  Van  Camp,  119  N.  Y 

fendant  hasdeparted,  and  has  removed  160.     In    that    case    the    affidavits   a 

his  property  from   the  state,  with  In-  Jerome  and  Kelsey  were  referred  to  a 

tent   to   defraud   his  creditors,  subse-  being  on  tile  in  another  proceeding  i: 

quent  events  demonstrating  the  truth  the  same  county,  and  copies  were  an 

of  the  allegation.     Deimel  r'.  Scheve-  nexed  to  the  affidavit  of  the  plaintifl 

land.  16  Daly  (N.  Y.)  34.  The  court  held  that  thiswaa  suflicieni 

Stating  that  (he  defendant   had  left  The  Court  of  Appeals  In   this  caa 

the  Slate  for  a  few  days  without  leaving  holds  as  follows;  "Hearsay  evidenc 

his  address;  that  he  had   stated  that  is  generally  excluded  upon  the  trial  o 

there  were  no  bills  to  be  paid,  and  that  Issues  of  fact  in  actions.     As  a  rule  i 

several   had   since  been   presented,  is  is    not    good    common. law   evidenct 

insufficient  to  sustain  a  claim  that  he  But  in  collateral  proceedings  or  mat 

had  departed   from  the  state  with  in.  ters  of  practice,  where  orders  in  th 

tent  to  defraud  his  creditors,  it  appear-  progress   of  actions   are   applied   foi 
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afternoon  deponent  called  at  the  late  home  of  said  Van  Camp  and 
found  that  he  was  absent  therefrom ;  deponent  found  the  wife  of 
said  Van  Camp  weeping  and  seeming  in  great  grief,  and  she  would 
not  tell  ^here  said  Van  Camp  was  or  talk  on  the  subject.  Depo- 
nent met  his  own  wife  coming  from  the  house  of  Van  Camp  as  he 
went  in  (deponent's  wife  is  a  sister  of  Van  Campus  wife)  and  de- 
ponent's v^ife  informed  deponent  then  and  there  that  said  Mrs.  Van 
Camp  had  just  received  a  letter  from  Van  Camp^  stating  that  he 
was  in  Elgin ^  Canada^  and  that  in  a  few  days  they  would  find  out 
why  he  had  left.  Deponent  says  he  was  on  the  most  intimate  terms 
with  Van  Camp^  saw  him  frequently,  and  was  in  Albion  the  day 
said  Van  Camp  left  for  Canada^  but  that  deponent  had  no  infor- 
mation or  knowledge  that  Van  Camp  had  any  intention  to  go  to 
Canada;  that  deponent  has  talked  with  the  members  of  said  Van 
Campus  family  upon  the  subject  of  his  departure,  and  none  of  them 
knew  of  his  intention  to  go  to  Canada^  or  that  he  was  in  Canada 
until  said  letter  was  received ;  that  the  affidavits  of  the  members  of 
said  Van  Campus  family,  or  of  deponent's  wife,  is  not  produced 
because  none  of  them  are  accessible.  Hiram  Jerome. 

Sworn  to  before  me,  this 
lltk  d&y  of  June,  iS88. 

Robert  Lewis ^  Notary  Public, 
Orleans  Co.,  N.  Y. 

Form  No.  26a a. 

(Precedent  in  Buell  v.  Van  Camp,  1x9  N.  Y.  164.)! 
State  of  New  York,  ) 
County  of  Orleans.   \ 

Addison  Kelsey^  being  duly  sworn,  says  that  he  is  one  of  the  heirs 
and  legatees  of  Amos  Kelsey^  late  of  Gaines^  N.  Y.,  deceased,  and 
that  Benjamin  F.  Van  Camp  was  executor  of  the  will  of  said  Amos 
KeUey;  that  the  business  of  the  estate  was  substantially  closed  a 
long  time  ago;  that  some  time  ago  the  deponent,  with  others  inter- 
ested in  the  said  estate,  filed  a  petition  with  the  surrogate  of  Orleans 

judges  frequently  act  upon  facts  stated  judge  whether  the  information  and  be- 

upon  information  and  belief.     In  such  lief  have  a  proper  basis  to  rest  on ;  and 

proceedings  absolute  certainty  is  not  if  he  is  satisfied  that  they  have,  then 

expected ;  the  evidence  is  sufficient  if  the  affidavit  is  sufficient  to  invoke  his 

convincing  and  satisfactory,  is  usually  jurisdiction  and  to  be  submitted  to  his 

bj  affidavit,  ex  parte,  and  is  not  sub-  determination.     And  such  is  the  rule 

jttted  to  the  test  of  cross-examination,  recognized,  We  believe,  in  all  cases  on 

All  that  is  required  is  that  the  informa-  the  subject.     The  rule  which  requires 

tion  furnished  by  the  affidavit  shall  be  an  affidavit  to  state  the  sources  of  the 

such  that  a  person  of  reasonable  pru-  information  and  the  ground  of  belief, 

dence  would  be  willing  to  accept  and  implies  that  with  such  statements  the 

fct  upon   it.     The    mere    averment,  affidavit  will  be  sufficient,  although  the 

however,  of  a  fact  upon  information  affiant  has  no  personal   knowledge  of 

and  belief  without  more  is   not  suffi-  the  principal  facts  necessary  to  be  es- 

cient;  but  the  sources  of  the  informa-  tablished." 

|>on  and  the  grounds  of  the  belief  must        As  to  facts  showing  fraudulent  in- 

he  stated  so  uiat  the  judicial  officer  to  tent,  see  notes  to  Form  No.  2620. 
^honi  the  affidavit  is  presented  may        1.  See  note  to  Form  No.  2621. 
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county,  to  whom  jurisdiction  in  the  matter  belonged,  praying  that 
said  Van  Camp  be  ordered  to  show  cause  why  he  should  not  render 
his  account  as  such  executor ;  that  thereupon  an  order  was  made  by 
said  surrc^ate,  returnable  before  him  at  10  o'clock  this  morning, 
addressed  to  said  Van  Camp,  ordering  him  to  show  cause  on  the 
return  thereof  why  he  should  not  render  his  account  as  such  ex- 
ecutor ;  that  said  order  was  personally  served  upon  said  Van  Camp  in 
due  time;  that  this  morning  said  Van  Camp  did  not  appear  upon 
the  return  of  said  order  nor  did  any  person  on  hie  behalf,  and 
that  an  order  has  been  taken  revoking  his  letters  testamentary ;  thai 
deponent  has  been  informed  by  one  Briiton,  who  keeps  a  boarding 
stable  in  the  village  of  Albion,  that  said  Van  Camp  left  his  horse 
and  buggy  there,  with  which  he  had  come  from  his  country  home  to 
the  village  on  that  day,  and  that  he  had  not  called  for  them,  and  that 
said  Van  Camp's  family  have  come  to-day  and  taken  the  horee  and 
buggy  away;  that  he  is  informed  by  one  Edward  Rimsom  that  he 
saw  said  Van  Camp  go  on  the  train  that  passes  west  towarde 
Canada  from  Albion  at  half-past  three  last  Saturday  afternoon; 
that  deponent  has  inquired  of  the  relatives  and  neighbors  of  said 
Van  Camp,  and  that  it  is  generally  believed  by  them  and  it  is  cur- 
rently reported  that  he  has  departed  with  intent  to  cheat  his  credi- 
tors; several  attachments  have  been  obtained  and  that  said  Van 
Camp  was  very  largely  indebted.  Addison  Kelsey. 

Sworn  to  before  me,  this  11th  ) 
day  of  June,  i%88.  \ 

Robert  Lewis,  Notary  Public, 
Orleans  Co.,  N.  Y. 

(B)  Against  Absent  Defendant  Who  has  Made  No  DesignA' 

TiON  OF  Person  on  Whom  to  Sehvk  Papers,! 

Form  No.  aOas. 

{Commencing  as  in  Form  No.  2616,  and  continuing  down  to  I  V.\ 
IV.  That  the  said  defendant,  Richard  Roe,  is  an  adult,  and  a  resi 
dent  of  the  state  of  New  York,  but  that  he  has  been  continuously 
without  the  United  States  for  more  than  six  months  next  before  thii 
application  for  a  warrant  of  attachment  and  order  of  publicatior 
of  the  summons  against  him  is  made,  aiul  has  not  made  a  designa 
tion   of  a  person  upon  whom  to  serve  a  summons  in   his  behalf  ai 


.  A  warrant  of  attachment  will  also    defendant  "being  an  adult  and  a 
];reDted 


begrented whereadesignationEomade    dent  of  the  city  of  New  York  keep 
in  force;  or  where     himsi  "  '    '    '  "'    ' 


eof  5' 
id  dil  ,, 

diligent  effort.    Code  Civ.  Proc.,  4636,     certain  the  place  of  the  sojourn  of  th 
subd.  3.  deFendaiic  the  same  cannot   be  ascei 

Where  it  isconceded  that  thedefend-  tained,"  makes  it  a  frima  facie  cas 
ant  knew  he  was  insolvent,  and  that  he  for  attachment.  Owl  Cigar  Co.  v.  Lid 
was  not  found  either  at  his  store  or  at  gerwood,  7  Misc.  Rep.  (N.  Y.)  742,  a 
hie  home,  an  allidavit  to  the  effect  that     N.  Y.  Supp.  93]. 

402  Volume  II. 


2624.  ATTACHMENT,  ETC.  2626. 

prescribed  in  section  four  hundred  and  thirty  of  the  Code  of  Civil 
Procedure. 
{Paragraph   V,  and  verification  as  in  Form  No.  2616.) 

(6)  Against  Dependant  Who  has  Made  False  Statement 

TO  Procure  Credit, 

Form  No.  2624. 

( Commencing  as  in  Form  No.  2616,  and  continuing  down  to  IV.) 

IV.  That  for  the  purpose  of  procuring  credit  the  defendant. 
Richard  Roe^  made  a  false  statement  in  writing  under  his  own  hand 
or  signature  as  to  his  financial  responsibility  or  standing, l*  and 
that  the  facts  in  regard  to  said  statement  are  as  follows : 

That  on  the  first  day  of  September,  1896,  the  defendant,  Richard 
Roe,  stated  in  writing  under  his  own  hand  or  signature  to  this 
plaintiff  deponent  that  said  Richard  Roe  was  doing  the  best  business 
he  haaever  done,  that  he  had  ample  means  to  meet  every  obligation, 
that  his  liabilities  were  less  than  fJ^OO,  his  bank  account  was  over 
f  1,000,  and  that  his  collectible  assets,  including  stock  and  good  debts, 
were  over  f  4^000.*  *  That  said  statement  was  made  by  said  Richard 
Roe  for  the  purpose  of  procuring  credits  for  the  goods  purchased 
hyhtm  as  above  set  forth,  and  that  on  the  strength  of  said  statement 
such  credit  was  given.  That  said  statement  was  wholly  false. 
That  on  September  5,  1896,  four  daye  after  making  said  statement, 
said  Richard  Roe  confessed  judgments  aggregating  f 6 ,200,  and  that 
on  the  same  day  he  owed  to  his  creditors  in  trade  over  $8,000. 

(Paragraph  V,  and  verification  as  in  Form  No.  2616.) 

(7)  Against  Public  Officer  as  Absconding  Debtor  Guilty 

OF  Fraud. 

Form  No.  2625. 

(Precedent  in  New  York  v.  Genet,  63  N.  Y.  64602 
City  and  County  of  New  Tork,  ss.  : 
Henry  F.  Taintor,  being  duly  sworn,  deposes  and  says :  I  am 


I-  Code  Civ.  Proc.,  ^  636,  subd.  2.     ing  credit  or  the  extension  of  credit, 
1'  possible  to   do  so,  the   portion  of    the  defendant  has  made  a  false  state- 

his  financial  re- 
must  be  con- 


paragraph    IV.    immediately    follow-  ment  in  writing  as  to  hi 
ing  the  star  (♦)  may  be  omitted,  and  sponsibility  or  standing, 
an  allegation  in  the  manner  following  strued  as  confining  the  remedy  to  the 
inserted,  to  wit :  **  That  a  copy  of  said  creditor  defrauded,  and  no  one  can  re- 
false  statement  is  hereto  annexed  and  sort  to  it  except  those  who  gave  or  ex- 
made  a  part  of  this  affidavit,"  continu-  tended  credit  to  the  debtor,  relying  on 
ing  as  in  paragraph  IV.  after  the  two  his  statement  as  true.     Hence,  an  al- 
stars  (*•).  leged.  false  statement  in  writing  by  a 
Section  636  of  the  Code  of  Civil  Pro-  debtor,  which  does   not  come  to  the 
cedure,  prescribing   the  grounds  for  knowledge  or  notice  of  a  creditor  until 
the  issuance  of  a  provisional  attach-  after    credit    has  been  given   to    the 
ment  against  property,  must  be  con-  debtor,  is  not  sufllicient  to  authorize  the 
strued  strictly  in  favor  of  those  against  granting  of  a  warrant  of  attachment 
whom  it  may  be  employed.  The  clause  under  such  provision.  Penoyar  v.  Kel- 
^hich provides  that  an  attachment-may  sey,  150  N.  Y.  77. 
issue  where,  for  the  purpose  of  procur-  2.  This  afilidavit  was  held  to  be  suffi- 
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and  for  more  than  two  years  I  have  been  en^ged  in  the  investiga- 
tion of  frauds  perpetrated  against  the  city  and  county  of  Ntvi  York, 
under  authority  conferred  upon  me  by  the  comptroller  of  the  city  of 
New  York.  Among  other  cases  investigated  by  me  has  been  that 
of  the  ninth  district  court-house  mentioned  in  the  complaint  in  this 
action,  and  the  connection  therewith  of  the  defendant,  Henry  W, 
Genet. 

A  large  amount  of  testimony  has  been  taken  in  reference  to  the 
defendant's  connection  with  that  court-house,  both  on  the  trial  of 
an  indictment  against  him  charging  him  with  having  fraudulently 
obtained  money  from  the  plaintiffs  on  the  pretense  of  materials  fur- 
nished for  that  court-house,  which  were  never  furnished,  and  on  an 
investigation  by  a  committee  of  the  senate  of  the  State  of  New 
York,  in  reference  to  alleged  frauds  in  connection  with  the  erection 
of  that  building.  On  each  occasion  the  defendant  himself  \vas  ex- 
amined as  a  witness ;  on  each  occasion  he  introduced  witnesses  on 
his  behalf;  on  each  occasion  warrants  upon  which  money  was  drawn 
ostensibly  in  payment  for  work,  labor  and  services  or  materials  for 
the  court-house  were  introduced  in  evidence,  to  a  large  amount,  in- 
dorsed by  the  defendant,  and  which  had  been  by  him  deposited  to  his 
own  credit  in  his  own  hank. 

I  am  familiar  with  the  other  matters  alleged  in  the  complaint  in 
this  action,  and  upon  the  above  testimony  the  city  warrants  in- 
dorsed by  the  defendant,  and  his  own  evidence,  I  am  able  to  state, 
and  I  do  swear,  that  at  the  time  herein  mentioned  the  plaintiffs 
were  and  that  they  still  continue  to  be  a  municipal  corporation,  and 
as  such  duly  created  and  existing  by  and  under  the  la^vs  of  the  State 
of  New  York.  That  on  or  about  April  27,  i870,  an  act  was  passed 
by  the  legislature  of  the  State  of  New  York  providing  for  the  erec- 
tion of  a  court-house  and  place  for  the  detention  of  prisoners  within 
the  limits  of  the  ninth  judicial  district  of  the  city  of  Neiu  York,  the 
building  and  the  lands  purchased  for  the  same  to  be  the  property  of 
the  plaintiffs.  That  in  and  by  the  said  act  it  was  further  provided 
that  the  expense  to  be  incurred  in  executing  the  provisions  thereof, 
in  addition  to  the  amount  required  for  the  purchase  of  the  site  for 
the  said  building,  should  no'  exceed  the  sum  of  $100,000.  That  by 
an  act  passed  by  the  legislature  February  17,  i%71,  it  was  further 
provided  that  the  comptroller  of  the  city  of  New  York  should  be 
and  he  thereby  was  authorized  and  directed  to  raise  on  bonds  of  the 
said  city  of  JVew  York  for  the  completion  of  said  building  the  sum 
of  9300,000,  or  so  much  thereof  as  should  be  certified  by  the  com- 
missioners having  in  charge  the  erection  of  the  said  building  to  be 
necessary,  and  by  the  said  two  acts  provision  was  made  for  the  col- 

rient  lo  a uthoriie  the  warrant,  it  being  intent  to  defraud  his  creditors.     It  also 

the  opinion  of  the  court  that  it  was  a  seemed  to  (he  court  thai  the  warrant 

leKilimate  and  rational  conclusion  from  could  be  sustained  on  the  ^ound  that 

the  facts  stated  that  the  defendant  had  from  the  facts  slated  it  suflicientlj  ap- 

absconded  from  the  state  with  intent  to  peared  that  defendant  tiad  left  the  state 

place  himself  beyond  the  reach  of  civil  and  was  a  nonresident. 
as  well  as  criminal  process,  and  with 
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lection^  by  tax,  of  the  said  amounts  so  authorized  to  be  appropriated 
in  the  erection  of  the  said  building. 

That  pursuant  to  the  said  acts,  a  site  was  purchased  in  the  Twelfth 
ward  in  the  city  of  New  York  for  the  erection  of  the  said  building, 
and  the  construction  of  a  building  thereon  proceeded. 

That  between  September  28,  i870,  and  August  28,  i87i,  there 
was  drawn  from  the  plaintiffs,  the  same  being  paid  by  the  comp- 
troller of  the  city  of  New  Tork,  in  all,  the  sum  of  %2J^,680,48,  on 
the  pretense  that  the  same  was  due  for  services,  labor  and  materials 
necessary  for  and  which  had  been  rendered  and  furnished  in  and 
about  the  construction  of  the  said  building. 

That  I  have  seen  the  warrants  by  which  this  payment  was  made 
and  the  bills  and  vouchers  for  which  the  warrants  were  drawn,  and 
they  state  claims  either  for  services,  labor  or  materials.  That  of  the 
said  sum  a  large  part  was  received  by  the  defendant  or  by  other 
persons  to  his  use,  which  was  by  him  applied  to  his  own  purposes. 
It  is  difficult  to  state  the  amount  exactly,  but  as  I  am  informed  by 
the  testimony  in  the  two  proceedings  to  which  I  have  referred,  and 
as  I  believe,  it  will  exceed  %160,000. 

That  the  plaintiffs  were  induced  to  pay  this  sum  of  money  so  re- 
ceived from  them  by  the  representation,  believed  by  them,  at  the 
time,  that  work,  labor  and  services  had  been  rendered  and  materials 
had  been  furnished  in  and  about  the  construction  of  the  said  build- 
ing, the  fair  and  reasonable  value  of  which  was  the  sum  so  received 
from  them.  That  to  the  extent  of  the  said  sum  so  received  by  the 
defendant  and  to  his  use,  no  such  work,  labor  and  services  were 
rendered  or  materials  furnished,  as  the  defendant  well  knew  at  the 
time. 

That  the  representations  upon  which  the  said  sum  of  money  w^as 
received  from  the  plaintiffs  were  made  by  the  defendant  or  by  others 
through  his  procurement.  It  appeared  by  the  evidence  in  the  two  pro- 
ceedings to  which  I  have  referred,  that  the  concoction  of  the  scheme 
for  a  court-house  and  all  the  arrangements  in  reference  thereto  were 
under  the  principal  direction,  and  that  in  a  very  large  number  of 
cases  the  very  warrants  which  were  paid  ostensibly  for  materials 
obtained  from  different  persons,  or  services  rendered  by  different 
persons,  were  collected  from  the  comptroller  by  the  defendant,  and 
were  deposited  by  him  to  his  own  credit  in  his  own  banks.*  That 
the  defendant  was  mainly  instrumental  in  procuring  the  passage  of 
the  said  acts  of  the  legislature  and  in  devising  the  scheme  for  the 
erection  of  the  said  building,  and  that  the  purpose  of  the  defendant 
was  through  the  pretense  of  bills  for  services,  labor  and  materials 
in  and  about  the  construction  of  the  said  building  to  obtain  from  the 
plaintiffs  money  to  which  he  was  not  entitled.  That  to  the  extent 
hereinbefore  stated  such  scheme  succeeded,  and  that  thereby  the 

defendant  obtained  from  the  plaintiffs  or  their  attorneys  the  said 
sum. 

The  plaintiffs  claim  the  same  as  having  been  received  to  their  use, 

and  that  the  defendant  is  responsible  to  return  the  same  to  these 

plaintiffs,  and  for  the  recovery  thereof  this  action  is  commenced. 
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That  the  defendant's  trial  upon  the  indictment  against  him  was  in 
the  month  of  December,  i875.  He  was  convicted  by  the  jury,  and 
shortly  after  his  conviction,  and  before  the  time  fixed  for  him  to  re- 
ceive his  sentence,  he  escaped  from  the  custody  of  the  sheriff  of  the 
city  and  county  of  Nerw  York  and  absconded,  and  that  though  the 
most  strenuous  efforts  have  since  been  made  to  discover  his  where, 
abouts,  he  still  continues  concealed.  H.  F.  Taintor. 

Sworn  to  before  me,  the  Jfth  \ 

day  of  March,  i874.  \ 

Nicholas  F.  Butenschon, 

Commissioner  of  Deeds. 

(8)  Where  Claim  has  bbkn  Assigned  to  Pulimtiff. 
Form  No.  aSafi. 
(Precedent  In  WeMels  v.  Boetlcher,  143  N.  Y.  ai3.)I 
Supreme  Court,  New  Tori  County. 
Henry  E.    Wessels  and  Frank 
t.  Wessels,  Plaintiffs, 


Gustavus  Adolphus  Boetlcker,  Defendant.  _ 
City  £  County  of  New  fork,  ss.  : 

Henry  E.  iVessels  and  Frank  L.  Wessels,  being  severally  duly 
sworn,  each  for  himself  says  that  he  is  one  of  the  plaintiffs  in  the 
above-entitled  action.  The  action  is  commenced  to  recover  the  sum 
of  %5,660M  with  interest  from  thajirst  day  of  January,  i89S,  the 
summons  therein  is  made  out  and  ready  for  service,  and  a  copy 
thereof  is  hereto  annexed,  and  a  warrant  of  attachment  is  asked  for 
to  accompany  the  same.  No  previous  application  for  a  warrant  of 
attachment  herein  has  been  made.  The  said  defendant  Gus/avus 
Adolfhus  Boettcher  is  not  a  resident  of  the  state  of  New  York  and 
is  not  within  the  state,  but  resides  and  now  is  at  Spanishtown,  fa- 
maica,  as  he  well  knows,  having  been  acquainted  with  him  and  had 
business  dealings  with  him  there  for  others  for  a  number  of  years 
last  past.  The  plaintiffs  are  entitled  to  recover  the  said  sum  of 
$5,660.62  and  interest  for  which  this  action  is  commenced  over  and 
above  all  counterclaims  known  to  the  plaintiffs  or  either  of  them, 
and  he  knows  of  his  own  knowledge  that  there  are  no  such  counter- 
claims, having  had  personal  knowledge  of  the  transactions  between 
G.   Wessels  and  the  defendant  hereinafter  set  forth.' 

I.  The  follonine   precedent   is   not  tion   and  i»   sufficient  to  sustain   tbr 

printed  in  the  published  report  of  the  warrant  of  attachment."     Weisels  v. 

case;  it  was  copied  from  the  original  Boettcher,  142  N.  Y.  313. 
record.  3.  An  affidavit  made  bj  plaintiff  to 

The  motion  to  vacate  the  attachment  whom  has  been  aaeigned  a  cause  of  ac- 

in  this  case  was  made  on  the  ground,  tion  is  sufficient  where  it  shows  that 

among  others,  that  the  affidavit  was  in-  the  sum  claimed  is  due  over  and  above 

sufficient  to  warrant  the  issuance  of  an  all  counterclaim."  known  to  him,  Selser 

attachment.   The  court  holds  that  "the  Bros.  Co.   ;■.  Potter  Produce  Co.,  80 

affidavit  sets  forth  a  good  cause  of  ac-  Hun  (N.  Y.)  554,  without  allcglng"or 
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This  action  is  commenced  to  recover  said  sum  of  money,  and  the 
said  defendant  is  justly  and  truly  indebted  to  said  plaintifiPs,  there- 
for, upon  the  following  cause  of  action,  to- wit:  To  recover  said  sum 
of  money  only  upon  a  contract  express  or  implied  other  than  a  con- 
tract to  marry,  arising  out  of  the  following  facts : 

At  all  times  hereinafter  mentioned  Gerhard  Wessels  and  Charles 
T,  Wessels  were  and  still  are  co-partners  doing  business  in  the  city 
of  New  York  under  the  firm  name  and  style  of  G,  Wessels  <t  Co^y 
and  the  defendant  Gustavus  Adolphus  Boettcher  was  and  still  is  a 
merchant  residing  at  Spanishtown^  yamaica* 

That  during  and  for  some  time  prior  to  January ^  iS91,  the  said 
co-partners  had  various  business  dealings  and  transactions  with  the 
defendant,  wherein  and  whereby  from  time  to  time,  they  purchased 
and  paid  for  at  the  request  of  the  defendant,  goods,  wares  and 
merchandise  and  shipped  the  same  to  the  defendant  at  Spanishtown^ 
Jamaica^  and  also  paid,  laid  out  and  expended  and  loaned  and  ad- 
vanced to  the  defendant  at  his  request  certain  sums  of  money,  and 
also  as  against  the  same,  received  from  time  to  time  from  the  defend- 
ant certain  sums  of  money  and  shipments  of  goods,  wares  and  mer- 
chandise, to  be  sold  for  the  defendant,  which  were  sold  and  the 
proceeds  credited  against  moneys  due  from  the  defendant  to  the  said 
co-partners,  the  said  co- partners  charging  the  usual  commission  upon 
moneys  so  advanced,  paid,  laid  out  and  expended  for  the  defendant 
as  compensation  for  their  services  so  rendered  to  defendant. 

That  on  or  about  the  23d  day  of  yanuary^  \%91y  there  was  a 
balance  due  from  defendant  to  said  co- partners,  upon  said  transac- 
tions, of  %lly808.19,  and  on  or  about  the  2Sd  day  of  yanuary^  iSOl, 
an  account  thereof  was  rendered  showing  such  balance  due  G.  Wes- 
sels &  Co,y  and  said  balance  was  stated  and  agreed  upon  between  the 
said  firm  and  the  defendant,  and  upon  such  statement  of  account 
said  balance  was  found  due  from  the  defendant  to  said  co-partners  of 
tllj808.19,  which  the  defendant  thereupon  agreed  to  pay  to  said 
co-partners,  but  no  part  of  which  has  been  paid. 

That  thereafter  the  said  firm  pf  G.  Wessels  <^  Co.  continued  to 
have  with  the  said  defendant  various  transactions  of  the  same  nature 
and  description  wherein  and  whereby  as  theretofore  the  said  co- 
partners from  time  to  time,  at  defendant's  request,  performed  cer- 
tain work,  labor  and  services  for  the  defendant  in  the  purchase  and 
shipping  of  merchandise  to  him  and  in  the  receiving  and  selling  of 
merchandise  shipped  to  them  by  the  defendant,  and  loaned  and  ad- 
vanced various  sums  of  money  to  the  defendant  in  the  payment  for 
goods  purchased  and  shipped  to  him,  and  the  acceptance  of  drafts 
drawn  upon  them  by  the  defendant,  and  also  paid,  laid  out  and 
expended  for  the  defendant  from  time  to  time  various  sums  of  money 

to  his  assignors,"  without  showing  the  of  belief  with  reference  to  the  state- 
sources  of  his  knowledge.  Dolbeer  v,  ments  made  on  information  and  belief 
Stout,  60  N.  Y.  Super.  Ct.  269,  21  Civ.  were  statements  made  by  the  defend- 
Proc.  Rep.  (N.  Y.)  359;  Crowns  v.  ant  and  the  manager  of  plaintifTs  as- 
Vailjgi  Hun  (N.  Y.)  204.  signors,  is  sufficient.  Minckv.  Levey, 
A  statement  that  deponent's  grounds  17  Misc.  Rep.  (N.  Y.  City  Ct.)  315. 

407  Volume  II. 


86S7.  ATTACHMENT,  ETC.  2627. 

in  the  making  said  purchases  and  sales,  and  otherwise,  at  the  request 
of  the  defendant  and  in  and  about  his  business. 

That  all  of  said  transactions  were  at  the  request  of  the  defendant 
and  upon  his  promise  to  repay  the  said  co-partners  the  sums  of  money 
so  loaned,  advanced,  paid  out,  laid  out  and  expended,  and  further 
to  pay  said  co-partners  as  compensation  for  the  work,  labor  and  serv- 
ices so  rendered  and  performed  for  the  defendant,  the  usual  com- 
mission of  tvio  and  one  half  per  cent,  upon  moneys  so  advanced. 

That  the  said  balance  of  $ll,S08.19ao  found  due  upon  the  account 
stated  together  with  said  moneys  so  loaned,  advanced,  paid,  laid  out 
and  expended,  and  said  commissions  amounted  with  interest  to  ^ati. 
1,  I&93,  to  $73,694.13. 

That  during  the  same  times  the  said  firm  of  G.  Wessels  d  Co. 
received  from  time  to  time  from  defendant  various  sums  of  money 
to  be  applied  on  said  account  and  also  various  shipments  of  mer- 
chandise to  be  sold  by  said  firm,  which  were  so  sold,  and  the  pro- 
ceeds thereof  credited  against  the  defendant's  said  account  mththem. 

That  the  said  sums  so  received  by  said  firm  from  the  defend- 
ant, together  with  proceeds  of  the  sale  of  merchandise  and  other- 
wise received,  'with  ^hich  defendant  was  entitled  to  be  credited, 
amounted  with  interest  on  the  ^rst  day  of  January,  i893,  to  the 
sum  of  %68,0SS.B1,  and  no  more,  leaving  on  the  said  date  a  balance 
of  said  account  amounting  to  $6,660.6S  due,  owing  and  payable 
from  the  defendant  to  said  firm,  no  part  of  which  has  been  paid. 

On  the  first  day  of  yuly,  iS9S,  the  said  co-partners,  Gerhard 
Wessels  and  Charles  T.  Wessels,  duly  assigned,  transferred  and  set 
over  for  a  good  and  valuable  consideration  to  these  plaintiffs,  all 
claims  and  demands  for  said  sum  and  for  any  and  all  sums  due  or  to 
grow  due  from  defendant,  and  for  said  balance  of  account. 
Sworn  to  before  me,  this  J  Henry  E.    Wessels. 

BtA  day  of  yuly,  i89S.  ]  Frank  L.   Wessels. 

George  Jones, 

Notary  Public,  N.  r.  Co. 

b.  In  the  Justlee's  Court  or  Inferior  City  Courts.! 
Form  No.  afiiy. 
Justice's  Court,  Suffolk  County. 

John  ZJ<«,^jplainti(r,       1  g^j^^   Abraham   Kent,   Justice  of    the 

Richard  Roe,  defendant.  \      P^*<=«- 
State  of  New  York,  ) 
County  of  Suffolk.      \  ^^■ 

John  />oe,  Deing  duly  sworn,  says  {continuing  as  in  Forms  Nos. 
mie  to  2626,  supra,  as  the  case  may  be,  stating  the  claim  within  the 
jurisdiction  of  the  justice?  and  concluding  •with  the  signature  oj 
affant  and  the  proper  jurat). 


1.  The  requirements  of  the  affidavit    city  courts,  are  to  be  found  in  Code 
to  procure  a  warrant  of  attachment  In     Civ.  Proc,  Ijlj  3905,  2906,  3210,  33:1. 
the  justices'  courts,  and  in  the  inferior        3.  For  the  jurisdiction  of  a  justice 
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28.  North  Carolina.^ 
a.  In  the  Superior  Court 

Form  No.  a6a8. 

John  Dae,  plaintiff, 

against  \  Affidavit  for  Attachment. 

Richard  Roe,  defendant. 
State  of  North  Carolina, 
AfeckUnhurg  County. 

John  Doe,^  of  the  county  aforesaid,  being  duly  sworn  according 
to  law,  upon  his  oath  deposes  and  says : 

1.  That  he  is  the  plaintiff  in  the  above  entitled  cause. 

2 .  That  there  exists  in  favor  of  said  plaintiff  against  Richard  Roe, 
the  defendant  in  the  above  entitled  cause,  a  certain  cause  of  action, 
to  -writ  (here  set  out  in  words  and  figures  one  of  the  causes  of  action 
specified  in  §  SJ^t  of  the  Code  of  Civil  Procedure),^  by  reason 
wHereof  the  said  defendant  is  indebted  to  the  said  plaintiff  in  the 
sum  €>ifive  hundred  dollars.* 

3-  That  the  said  plaintiff  is  about  to  commence  (or  has  com- 
me^tccd)  an  action  in  the  Superior  Court  of  the  county  aforesaid, 
ag&iixst  the  said  defendant,  and  has  issued  a  summons  therein.'' 

[<4.  That  the  said  plaintiff  is  entitled  to  recover  against  said  de- 
fendant in  said  cause  of  action  the  sum  oi  five  hundred  dollars  over 
and.  above  all  counterclaims  known  to  him.]* 

o^      tile   peace    depending    upon    the    not  made  by  the  principal.     Sheldon  i^. 
amount  in  controversy,  see  Birds.  Rev.     Kivett,  no  N.  Car.  408.     And  the  re- 

S^"  ^'  ^*  (^®9^)»  P'  ^'V4»  §  ^«  quirements  as  to  an  agent  under  §  258 

*^<^r^  the  jurisdiction  of  the  district  of  the  N.  Car.  Code  do  not  apply  to 

court  in  the  city  of  New  York  depend-  affidavits  by  an  agent  for  attachment. 

>ng  upon  the  amount  in  controversy,  Bruff  v.  Stern,  81  N.  Car.  183. 

see    Hirds.  Rev.  Stat.  N.  Y.  (1896),  p.  8.  The  cause  of  action  must  be  one 

3150.  ^  yg^  founded  on  a  breach  of  contract  ex- 

,  ■    N.  Car.  Code,  ^  347,  stating  in  pressed  or  implied,  or  a  wrongful  con- 

wnat     actions  an  attachment   may  be  version  of  personal   property,  or  any 

'**Tr?^"  other  injury  to  real  or  personal  prop- 

^f"^    affidavit    must  be   in  writing,  erty  in  consequence  of  negligence  or 

'^^ley  V,  Bradway,  77  N.  Car.  333;  other  wrongful   act.      N.    Car.   Code 

u?®^    strictly  comply  with  all  the  Ve-  (1883),  §  347. 

^^r^^Tients  ^of  the  statute,  Marsh  v.  4.  The  Superior  Court  has  original 

Y*    *^nis,  63  N.    Car.   371;   Love   v.  jurisdiction  of  all  civil  actions  where 

^     ^^R",  69  N.  Car.  65;  Spiers  v.  Hal-  exclusive  original  jurisdiction  is  not 

^- ?5*»Vi  N.  Car.  209;  Wheeler  f.  Cobb,  given  to  some  other*  court.     N.  Car. 

the        ^ar.  21 ;  but  need  not  allege  that  Code  (1883),  §  932. 

p      ^<^virt  has  jurisdiction,  Branch  v.  6.  In  Minnesota  it  is  not  necessary 

fgjj  ?^»    81  N.  Car.  180;    nor  that  de-  that  the  affidavit  should  contain  any 

Pj/J^'^t    has    property   in   this    state,  statement  as  to  the  commencement  of 

Uy  -  ^  T\  Adams,  113  N.  Car.  473,  mod-  the  action.  Blake  r.  Sherman,  12  Minn. 

^'*<^  Windley  v.  Bradway,  77  N.  Car.  420.     The  same  ruling  has  been  made 

jpJ>,^«^d/o//owi»^Branch  V.Frank,  81  in  the  Supreme  Court  of  New  York. 

'  a     Sj^.  180.  Stevens  v.  Middleton,  26  Hun  (N.  Y.) 

not:\.J^Jie  Court  of  Civil  Procedure  does  470.     Compare    Lawton    v.    Kiel»    51 

dg^-^^^ignate  who  shall  make  the  affi-  Barb.  (N.  Y.  )30. 

Bu^  -         N.   Car.    Code   (1883),    §  349.  6.  If  the  action  is  to  recover  damages 

pl^l^^  may  be  made  by  an  agent  of  the  for  breach  of  contract  the  defendant 

^^ff,  and  need  not  state  why  it  was  must  show  that  the  plaintiff  is  entitled 
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5.  That  the  said  defendant  i^htre  set  out  /acts  showing  the  exist- 
ence of  one  or  more  0/  the  grounds  of  attachment)  .'^        John  Doe. 
Sworn  to  before  me,  this  29th  day  of  February,  i897. 

Calvin  Clark,  Clerk  of  Superior  Court 
for  Mecklenburg  County,* 

to  recover  the  sum  stated  therefa  over  sold  and  are  Belling  their  large  itock 

and  above  all  counterclaims  known  to  of  goods  at  less  than  the  costs  ol  the 

him.     N.  Car.  Code  (1883),  f  349.  same,  etc.,  and  have  disposed  of  other 

1.  StatmnMI  Of  ttatntory  Oroinai. —  valuable  propertj  for  cash,"   is  sufS- 

Grounds  for  attachment  are  enumer-  clent  under  the  statute.    Gashlne  v. 

Hted   in  the  N.   Car.  Code   (18S3),  4  Baer,  64  N.  Car.  loS. 

349.  Inforaiattoa  and  BaUaf. — Where  the 

Slating  that  the  defendant  is  a  non-  afGant  makes  oath  that  he  believes  oi 

resident  and  has  proper!}'  in  this  state,  apprehends  that  the  propertj  wil[  b« 

or  has  removed,  etc..  is  sufficient.   The  removed,  he  must  state  the  grounds  ol 

his  apprehension.     Pennlmin  v.  Dan. 

iel,  90  N.  Car.  154.     See  aiao  Hughet 

154.  V.  Person,  63  N.  Car.  548;   Clark  i>. 

HOBTMUtonM,  Btpamr*  tnm  IMM,  Clark,  &4  N.  Car.  150. 

•to.— The  affidavit  need  not  state  that  It  Is  sufficient  ground  for  belief  that 

the  defendant  cannot,  after  due  dili-  the  defendant  is  about  to  assign,  dis- 

gence,  be  found  within  the  state ;  such  pose^f,  or  secrete  his  property,  wher* 

averment   being    necessary,   however,  the   affidavit  states   that   "the   goods 

in  an  affidavit  to  procure  the  publics-  were  secretlj  removed  after  nightfall 

tion  of  summons.     Luttrell  v.  Martin,  from  tbelr  usual  place,"  and  that  "  th« 

113  N.  Car.  593,  <x//iiifliiif  Sheldon  11.  persons  having  Ihem,  when  overtaken 

Kivett,  no  N.  Car.  40S.  several  miles  distant,  made  conflicting 

Stating  that  the  defendant  has  left  statements  in   regard   to   where  they 

the  state  with  intent,  as  the  affiant  is  were  going  and  whose  property  they 

"  informed  and  believes,"  to  avoid  a  had."     Brown  v.  Hawkins,  65  N.  Car. 

service  of  summons,  substantially  com-  645. 

plies  with  the  statute.    Hessf.  Brower,  An  affidavit  that  the  defendant  had 

76N.Car.438.   Seealso  Clark  f.  Clark,  made  an  assignment  to  his  father-In- 

64  N.  Car.  150;  Penniman  i'.  Daniel,  law,  the  trustee  being  a  preferred  cred- 

90  N.  Car.  154.  itor,  for  more  than  the  value  of  the  en- 

An  affidavit  that   the   defendant   is  tire   asset,   and    that   the  assignment 

about  to  remove  from  the  state  to  de-  provided   that   the   general    creditors 

fraud   his   creditors   Is  not  sufficient,  should   be  paid  only  on  condition  of 

Hale  *.  Richardson,  89  N.  Car.  6a.  releasing  all  claims,  and  that  the  trui- 

Failing  to  allege  that  the  defendant  tee,   a   nonresident,  had   delegated    a 

"  cannot,  after  due  diligence,  be  found  discharge  of  the  trust  to  his  son  and 

In  this  state,"  an  order  of  publication  the  assigning  debtor,  and  that  the  de- 

cannot  be  had ;  as  where  it  states  that  fendant  had  secreted  and  disposed  of 

"defendant   has   departed   from    this  his  property  with  the  intent.as  theafR- 

state.orkeepshimseif  concealed  there-  ant  believed,  to  defraud  the  plaintiff. 

In  to  avoid  service  of  summons,  with  is  sufficient  to  continue  the  attachment 

Intenttodefraud  his  creditors."    Faulk  until  trial.     Bruff  v.  Stern,  81  N.  Car. 

V.  Smith,  84  N.  Car.  501.  183. 

KamoTlnsMDlapoilnKOf  Prop«rtr,ata.  1.  For  the  form  of  the  jurat  gener- 

— Stating  the  defendant  Is  a  nonresl-  ally,  see  the  title  ApnoAViTs,  vol.  i, 

dent  of  this  state,  or  has  removed  or  pp.  560-570.     As  to  what  officers  have 

is  about   to  remove  some  of  his  prop-  authority  to  take  and  certify  affidavits 

erty  from  this  state  with  intent  to  de-  for  attachment,  see  3  Emcyc.  op  Pl. 

fraud  creditors,  Penniman  v.  Daniel,  and  Ph.  6,  7. 

00  N.  Car.  154;  orthat  the  affiant  "be-  Amendmant. — An  affidavit  defective 

lieves  that  the  defendant  has  di>^posed  In  matter  of  form  may  l>e  amended,  but 

of  his  property,  and  is  still  doing  so,  It  seems  that  this  is  not  true  of  one  de- 

with  the  intent  to  defraud  his  cred-  fective in  substance.  Palmers.  Bosher, 

itors,"  and   "that  the  defendants  are  71  N.  Car.  391.     The  third  clause  in 

' "-     ■                ■  Ilowsr  "3. 

ell. 
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b.  In  the  Justioe's  Court.! 

FonnNo.  2629.2 

John  Doe,  plaintiff,       )  Before   Abraham  Kent,  Justice  of  the 
against  >      Peace  of  Deweese  Township,  Mecklen* 

Richard  Roe,  defendant.  )      burg  County,  North  Carolina. 
State  of  North  Carolina,  ) 
County  of  Mecklenburg,  \ 

( Continuing  as  in  Form  No.  2628,  supra,  omitting  paragraph 
number  three,  stating  an  amount  >  within  the  jurisdiction  of  the 
justice,  and  concluding  with  the  signature  of  affiant  and  the  proper 
jurat. )^  • 

29.  North  Dakota. 

a.  In  the  IMstriet  Courts 

Form  No.  2630. 

State  of  North  Dakota,  )  In    District    Court,    Sixth    Judicial 

County  of  Burleigh.       \  District. 

John  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

AVAtfrrf/?^^,  defendant.  ) 
State  of  North  Dakota,  )  ^^ 
County  of  Burleigh.       \ 

John  Doe,  the  plaintiff  above  named,  being  first  duly  sworn,  says 
that  Richard  Roe,  the  above   named   defendant  {Jiere  set  out  in 


That  the  said  R.  T.  Bosker  and  F.  C.  sum  of  two  hundred  dollars.    N.  Car. 

Clark  [is  removing  or  are  about  to  re-  Code  (1883),  h  853< 

move  some  of  their  property  from  the  4.  Statement  of  Statutory  OrouiidB.— 

State,  with  intent  to  defraud  their  cred-  The  facts  must  be  stated  positively  and 

itors,  and]  have  assigned,  disposed  of,  formally,  and  not  merely  upon  infor- 

and  secreted,  or  are  about  to  assign,  mation  and  belief,  except  where  a  fact 

dispose  of,   or  secrete  some  of  their  is  alleged  with  a  particular  intent;  the 

property  with  intent  to  defraud  their  intent  in  such  case  may  be  stated  as  on 

creditors."      It    was    held     that    the  information  and  belief .  iN.  Car.  Code, 

plaintiff  should  have  been  allowed  to  §  909,  No.  3. 

amend    by    striking    out    the   words  6.  A  warrant  of  attachment  will  issue 

in  [     ].  upon  a  verified  complaint  setting  forth 

1.  The  Code  Civ.  Proc.  is  applicable  a  proper  cause  of  action  upon  a  con- 
to  all  proceedings  in  attachment  be-  tract  or  judgment  for  the  recovery  of 
fore  justices  of  the  peace  in  all  causes  money  only,  or  for  the  wrongful  con- 
founded on  contract,  wherein  the  sum  version  of  personal  property  in  favor 
demanded  does  not  exceed  two  hun-  of  plaintiff  and  against  defendant,  ac- 
dred  dollars,  and  where  the  title  to  real  companied  by  an  affidavit  setting  forth 
estate  is  not  in  controversy.  N.  Car.  in  the  language  of  the  statute  one  or 
Code  (1883),  §  853;  Code  Civ.  Proc,  4  more  of  the  grounds  of  attachment. 
516.  Rev.  Code  N.  Dak.  (1895),  h  5356. 

a.  See  N.  Car.  Code  (1883),  §  909,  An  action  is    deemed    conimenced 

Nos.  3, 4,  and  5,  for  statutory  forms  of  within  the  attachment  statutes  when 

affidavits  for  attachment.  the  summons  is  issued.    Rev.  Code  N. 

S.  This  amount  must  not  exceed  the  Dak.  (1895),  %  5354* 
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the  language  of  the  statute  one  or  more  of  the  grounds  of  attach- 
ment).^ John  Doe. 
Subscribed  and  Bwom  to  before  me,   this  ££)M  "^ 
day  of  January,  A.D.  i8ff7. 

Calvin  Clark,  Clerk  of  the  | 
District  Court. 

Form  No.  1831. 
(Precedent  In  Gans  v.  Beatle;,  4  N.  Dak.  140.) 
[State  of  North  Dakota,  )  In  the  Dietrict  Court,  Sixth  Judicial 

County  of  Starke.  \  District. 

Joseph   Gans,  plaintiff,      "" 

W.  W,  Beasley,  George  M. 
Beasley  and  Nat  Beasley, 
Copartners,  doing  business 
under  the  firm  name  of  W. 
W.  Beasley  i£  Sons,  defend- 
ants. 

State  of  North  Dakota, 
County  of  Starke. 

Joseph  Gans  came  before  me  personally,  and,  being  lirat  duly 
sworn,  doth  say  that  he  is  said  plaintiff  in  the  above  entitled  action, 
which  is  brought  for  the  recovery  of  money,  and  a  summons  has 
been  issued  therein  ;  that  a  cause  of  action  exists  against  the  defend- 
ants and  in  favor  of  said  plaintiff  therein,  and  the  amount  of  said 
plaintiff's  claim  therein  is  ten  thousand  dollars  ($20,000),  with  in- 
terest thereon  since  October  20th  at  ten  per  cent,  per  annum,  and 
the  ground  thereof  is  as  follows,  that  is  to  say:  "Defendants' 
promissory  note  to  plaintiff,  as  follows,  to  wit :  %10,000.  Billings, 
Montana,  October  20th,  i892.  First  day  of  July,  i&93  after  date. 
for  value  received,  we  jointly  and  severally  promise  to  pay  to  the 
order  of  Joseph  Gans  ten  thousand  and  no/ 100  dollars,  with  interest 
at  ten  per  cent,  per  annum  from  date  until  paid,  and  with  attorney's 
fees  in  addition  to  the  costs,  in  case  the  holder  is  obliged  to  enforce 
payment  at  law.  (Signed)  W.  W.  Beasley  £  Sons.  Payable  at 
First  National  Bank,  Helena,  Montana,'  *  &nd  that  the  defend- 

1.  The  grounds  for  attachment  upon  Birchall  v.  Griggs,  4  N.  Dak.  305,  60 

a  claim  that  is  due  are  enumerated  in  N.  W.  Rep.  84J. 

N.  Dak.  Rev.  Code,  i  5353.  a.  Rev.    Code    N.    Dak.     (1895),    4 

The  grounds  for  attachment  upon  a  5700. 

claim  before  due  are  enumerated  in  N.  I.  The  words  in  [     ]  are  notfound  in 

Dak.  Rev.  Code  (1895),  5  5353,  the  reported  case. 

A  statement  "that  the  defendant  is  4.  The   district  court  directed  this 

not  a  resident  of  the  state  of  North  affidavit  to  be  amended  bj  the  addition 

Dakota,  or  bas  departed  therefrom,"  is  of  an  averment  Chat  the  note  was  exe- 

insufficient.     Had  the  affidavit   stated  cuted  and  delivered  to  the  plainHfl  br 

merelj  that  the  defendant  is  a  nonresi-  the  defendant  and  was  wholly  unpaid, 

dent  of  ttie  state  of  North  Dakota,  and  Upon    appeal   it    was    held    that   the 

omitted  the  words  "  or  has  departed  amendment  was  superfluous.     Gans  t. 

therefrom,"  it  would  have  been  good.  Beaste/,  4  N.  Dak.  140. 
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ants  are  not  residents  of  this  state;  that  they  are  about  to  remove 
their  property  from  the  state  with  intent  to  defraud  their  creditors, 
and  are  about  to  assign  and  dispose  of  their  property  with  like  in- 
tent. And  the  said  affiant  doth  depose  and  say  that  said  plaintiff 
is  in  danger  of  Josing  his  said  claim  by  reason  of  the  facts  aforesaid, 
bnless  a  writ  of  attachment  shall  issue,  and  prays  that  such  writ  of 
attachment  may  be  allowed  and  issued  against  the  property  of  said 
defendant  therein  according  to  the  statute  in  such' case  provided; 
and  said  afRant  says  that  no  previous  application  has  been  made 
therein  for  such  order,  and  further  saith  not.  yoseph  Gans. 

[{Jurat. )Y 

b.  In  the  County  Court.  ^ 

Form  No.  263a. 

State  of  North  Dakota,  )  T^-ur^       4.r«-i.r'jr^       *. 

r      t      ^  R     7  '  h  (  ss.     In  the  County  Court  of  said  County. 

( Title  of  the  cause,  statement  of  venue,  and  continuing  as  in 
Form  No.  26S1,  supra,  and  concluding  with  the  signature  of  affiant 
and  the  proper  Jurat, ) 

e.  In  the  Justice's  Court,  s 
Form  No.  2633. 

StateofNorth  Dakota,  )  l"  f*^*' ^^^f ''f' ^^'*;    t    .w.      f  .k 

County  of  Burleigh,     \  ^'-     Before ^^3raA««*  Kent,  Justice  of  the 

( Title  of  cause ^  statement  of  venue,  and  continuing  as  in  Form 
No,  2631,  supra,  concluding  ivith  the  signature  of  affiant  and  the 
proper  jurat. ) 

80.  Ohio. 

a.  In  the  Court  of  Common  Pleas. 

(1)  After  Debt  Due. 

Form  No.  2634.4 

It)  th^  Court  of  Common  Pleas  of  Allen  County,  Ohio. 
^ahn  Doe,  plaintiff,       \ 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
The  State  of  Ohio,  )  ^^ 
Ai/cn  County,         \     '    Before  me,  Calvin  Clark,  Clerk  of  the  Court 

*•     ^or  the  form  of  the  jurat  gener-  bate     matters    depending    upon    the 

*  ^»  ^«e  the  title  Affidavits,  vol.  i,  amount  in   controversy,  see   N.  Dak. 

PJ^j5^o-57o.     As  to  what  officers  have  Const.,  §111. 

,  ~"*^*^ty  to  take  and  certify  affidavits  8.  The  affidavit  must  state  the  same 

^jj    ^^achinent,  see  3  Encyc.  of  Pl.  facts  as  are  required  to  be  stated  in  the 

2      ^*-  ^»  7-  affidavit  of  attachment  in  the  district 

^^^    -^B  affidavit  for  attachment  in  the  court.  N.  Dak.  Rev.  Code  (1895), §6672. 

xsi^^y^  court  follows  the  same  require-  As  to  the  jurisdiction  of  a  justice  of 

^jjj^»  ^  as  that  of  the  affidavit  for  an  at-  the  peace  depending  upon  the  amount 

o^    '^^nt  in  the  district  court.  N.  Dak.  in  controversy,  see  N.  Dak.  Rev.  Code 

7"-  Code  (1895),  ^  6588.  (1895),^  6623;  N.  Dak.  Const.,  §  112. 

-^^*  *p  the  jurisdiction  of  the  county  4.  Compare  the  precedent  in  Em- 

'^   in  proceedings  other  than  pro-  mitt  v.  Yeigh,  12  Ohio  St.  336. 
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of  Common  Pleas  within  and  for  the  county  aforesaid,  pereonally 
came  John  Doe^'^  the  plaintiff  above  named,  who,  being  first  duly 
sworn  according  to  law,  upon  his  oath  depoEee  and  says,  that  the 
nature  of  the  said  plaintiff's  claim  is  {Here  shtnv  the  nature  offlain- 
lifi"' s claim)  ;  "  that  said  plaintiff's  claim  is  just;  '*t^at  the  amount 
wnich  the  afhant  believee  the  said  plaintiff  ought  to  recover  is  the 
sum  of  t-wo  hundred  and  fifty  dollars;*  and  that  the  defendant 
above  named  {here  set  out  tn  the  language  of  the  statute  one  or  more 
of  the  grounds  for  an  attachment),^  [and  that  the  affiant,  the  said 
John  Doe,  has  good  reason  to  believe  and  does  believe  that  Samuel 
Short  has  property  of  the  said  defendant,  Richard  Roe,  in  his  pos- 
session {describing the  same)\fi  John  Doe. 
Sworn  to  and  subscribed  before  me,  j 
this  29th  day  of  January,  iS97.     \ 

Calvtn  Clari,CleTk.^ 


1.  mwnujrlblM.— rnieaffidavitmay 
be  made  by  the  "plaintiff, his a)^nt or 
attorney,"  Rev.  Slat.  Ohio  (1894),  ^ 
5522.  If  the  agent  is  described  as  the 
agent  of  the  plaintiffs  in  the  affidavit, 
the  affidavit  need  not  show  that  the 
agent  snore  that  he  was  the  agent  or 
attornejof  plaintiff.  It  need  notshow 
why  it  is  not  made  by  the  party  him- 
self.   White*.  Stanley,  390hioSt.433. 

1.  The  affidavit  for  attachment  must 
show  the  nature  of  plaintiff's  claim. 
Rev.  Stat.  Ohio  (1894),  f  5533.  The 
foundation  of  the  plaintiff's  claim  and 
demand  should  be  shown.  Coston  t'. 
Paige,  9  Ohio  St.  397. 

S.  The  affidavit  for  attachment  must 
allege  that  plaintiff's  claim  is  just. 
Rev.  Stat.  Ohio  (1894),  4  5532. 

*.  The     affidavit     mun     state     the 
amount  which  the  affiant  believes 
the  plaintiff  should  recover.  Rev. 
Ohio  {1894),  5  55". 

A  positive  statement  as  to  the  amou 
claimed  that  it  is  "  due  "  is  sufRciei 
instead  of  alleging,  as  the  statute  t 
quires,  the  amount  that  affiant  "1. 
lieves  he  ought  to  recover."  Sleet 
Williams,  2:  Ohio  St.  83. 

Court  of  common  pleas  has  origir 
jurisdiction  in  all  civil  cases  from  ov 
(iDO  and  exclusive  jurisdiction  ov 
(300.     Ohio  Rev.  Code,  ^  456,  585. 

B.  Statement  of  Btatntorr  Oroimdi. 
The  affidavit  for  attachment  must  9h( 

the  existence  of  one  or  more  grounds     shuotingthe  plainliff.suffirientl; 
for  attachment.   Rev.  Stat.  Ohio  (1894).     that    the    defendai 

The  grounds  for  attachment  after 
debt  due  are  enumerated  in  Rev,  Stat. 
Ohio  (1894),  5  55ai. 

Following  the  exact  language  of  the 
statute,   Emmitt   1:    Yelgh,  ' 


St. 335;  orusing  language  fully  equiva- 
lent, clearly  "  showing"  the  statutory 
grounds,  is  sufficient,  Creasser  i'. 
Young,  31  Ohio  St.  57;  without  spec- 
ifying more  particularly  the  facts, 
Coston  V.  Paige,  9  Ohio  St.  397.  But 
adding  thereto  a  statement  of  such  par- 
ticular facts  as  would  justify  the  belief 
in  the  truth  of  the  general  statement* 
will  not  invalidate  the  affidavit,  Em- 
mitt I'.  Yeigh,  12  Ohio  St.  335 ;  but  is- 
in  tact  good  practice,  Harrison  v.  King, 
9  Ohio  St.  388. 

Where  the  affidavit  fails  to  show  the 
cause  of  action  is  one  arising  upon 
a  contract,  judgment,  or  decree,  juris- 

must     diction    cannot  be    acquired   upon   a 

just,     ground  of  nonresidence.     Pope  v.  Hi- 

bernia  Ins.  Co.,  34  Ohio  St.  4^1. 

the         Merely  setting  forth  the  belief  of  the 

that     plaintiff  or  his  agent  that  the  debt  for 

Stat,  which  the  action  is  brought  was  fraud- 
ulently contracted  without  stating  anv 

lount     facts  upon  which  such  belief  was  founcf- 

'ient,     ed  is  not  sulficient.     Garner  i<.  White, 

e   re-     23  Ohio  St.  193, 

"  be-         Staling  the  plaintiff's  belief  that  the 

■el  71.  defendant  has  absconded  with  intent  to 
defraud  his  creditors,  without  setting 
forth  any  (acts  justifying  such  belief, 
will  not  authorize  an  attachment.  Dun- 
levy  V.  Schartz,  17  Ohio  St.  640, 

Setting  forth  that  the  action  was 
brought  to  recover  damages  for  unlaw- 
fully   assaulting    the   persr-       '    --' 


curred  the  oblipatioi 


in- 


which  the 
r.  V.mng. 
3.  Ohio  St.  57. 

S.  The  words  in  [     ]  are  to  be  used 
in  cases  of  garnishment. 

7.  For  the  form  of  the  jurat  gener- 
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(2)  Before  Debt  Dub.^ 
Form  No.  3635. 

^  Commencing  as  in  Eornt  No,  S634,  supra,  and  continuing  down 

to  *^  ;  that  the  amount  of  said  plaintiff's  claim  is  the  sum  of  trwo 

kvfgdred  and  fifty  dollars  and  interest,  at  the  rate  of  five  per  cent. 

per  annum,  from  the  first  day  of  yanuary,  18P6V*  that  said  claim 

of  8a.id  plaintiff  will  become  due  on  yuly  the  firsts  iS97;  ^  and  that 

the    defendant   (here  show  the  existence  of  any  one  or  more  of  the 

gKax^^tds  for  attachment),^  yohn  Juoe, 

( ^urat  as  in  Form  No.  ^684-  supra,) 

(8)  Against  Father  of  Bastard.'^ 
Form  No.  3636. 

In  ^b«  Court  of  Common  Pleas  of  Allen  County,  Ohio. 

Tke  State  of  Ohio,  on  complaint  of 
J^M-fm^  Doe,  an  unmarried  woman,  plaintiff, 

against 
I^^cA^zrd  Roe,  defendant,  for  begetting  a 
l^tt.s'tard  child  on  the  body  of  yane  Doefi    j 
State  of  Ohio,  )  gg 
^/fe#*  County.  ^ 

jB^fore  me,  Calvin  Clark,  clerk  of  the  Court  of  Common  Pleas 

^^t^Hin  and  for  the  county  aforesaid,  personally  came  yane  Doe,  the 

^^'^iplainant  and  plaintiff  above  named,  who,  being  duly  sworn 

*^^ording  to  law,  upon  her  oath  deposes  and  says,  that  she  is  the  com- 

P*^^irxant  and  plaintiff  above  named  ;  that  she  is  the  mother  of  a  bas- 

^T^  ohild  (or  that  she  is  pregnant  tvith  a  child  which,  if  born  alive, 

^       ^e  a  bastard)  ;  that  Richard  Roe,  the  defendant  above  named,  is 

L       ^^therof  sucn  child;  and  that  (here  set  out  in  the  language  of  the 

^**c/c one  or  more  of  the  grounds  of  attachment),'^  yane  Doe, 

K^urat  as  in  Form  No,  2684,  supra.) 

ally,  see  the  title  Affidavits,  vol.  i,  come  due  must  be  shown.     Rev.  Stat, 

pp.  560-570.    As  to  what  officers  have  Ohio  (1894),  §  5565. 

authoritj  to  take  and  certify  affidavits  4.  The  grounds  for  attachment  be- 

for  attachment,  see  3  Encyc.  of  Pl.  fore  debt  is   due  are  enumerated   in 

AND  Pr.  6,  7.  Rev.  Stat.  Ohio  (1894),  %  5564. 

The  clerk  has  power  to  take  and  cer-  6.  Upon  filing  the  transcript  men- 

tifj  affidavits.     Rev.  Stat.  Ohio  (1894),  tioned  in  §  5631   an  attachment  shall 

^  1247.  issue  when  the  plaintiff  shall  file  an 

1.  Rev.  Stat.  Ohio   (1894),  §  ^^^h'*  affidavit  as  provided  by  Rev.  Stat.  Ohio 

stating  the  requisites  of  an  affidavit  for  (1894),  ^  5^3^* 

attachment  before  debt  is  due.    The  6.  See  Ohio  t*.  Smith,  Tappan  (Ohio) 

affidavit  maj  be  made  by  the  plaintiff,  175. 

his  agent  or  attorney,  and  must  show  7.  The  requisites  of  the  affidavit,  as 

the  nature  of  the  claim  and  that  it  is  well  as  the  grounds  for  the  attachment 

just.    See  also,  supra,  note  i,  p.  414.  in  such  cases,  are  enumerated  in  Ohio 

8.  The  amount  of  the  claim  must  be  Rev.  Stat.  (1894),  ^  5632. 

^wn.    Rev.  Stat.  Ohio  (1894),  h  55^5.  Further  proceedings  of  the  same  as 

Sc€  also,  supra^  note  4,  p.  414.  in  cases  of  ordinary  attachment.    Ohio 

*•  The  date  when  the  claim  will  be-  Rev.  Stat.  (1894),  §  5^3- 
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b.  Id  tbe  Justice's  Court. 

Form  No.  1637. 

TL     c»  .      e  rw.-      1    In  the  Justice's  Court,  before  j4iraAo««Ai!»/, 
The  Stateof  Oh  o,  ,^(     ^^  ^^^  p  ^.^^j^  ^^^  ^^^  ^j^^ 

C«/*rA<,^fl  County.  \        {^^^^^  aforesaid. 

yttAw  y?£>e,  plaintiff,      1 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  teicnt&wt.  ) 

Before  me,  the  undersigned  justice  of  the  peace  within  and  for 
said  county,  came  yohn  Doe  (or  Samuel  SAor/),  who,  being  by  me 
first  duly  sworn  according  to  law,  upon  his  oath  Bays  that  he  is  {/ke 
agenl,  OT  attorney,  of)  the  plaintiff  above  named;*  that  ^('cAorrf 
Roe,  the  defendant  above  named,  is  justly  indebted  to  said  plain- 
tiff in  the  sum  of  one  hundred^  dollars  for  {here  state  the  nature  of 
flaintiff^s  claim);  that  said  claim  is  just  and  lawful;  that  he  be- 
lieves said  plaintiff  ought  to  recover  thereon  the  amount  of  one  hun- 
dred doUan;  that  the  property  about  to  be  attached  is  not  exempt 
from  execution;  that  said  property  is  not  the  personal  earnings  of 
the  defendant  for  services  rendered  by  the  defendant  within  three 
months  prior  to  the  commencement  of  said  action;  that  said  earn- 
ings amount  to  more  than  one  hundred  and  fifty  dollars;  that  only 
the  excess  over  that  amount  is  sought  to  be  attached;  that  said  de> 
fendant  is  not  the  head  or  support  of  a  family,'  and  that  (here  set 
out,  in  the  language  of  the  statute,  one  or  more  of  the  grounds  of 
attachment)  ;  said  affiant  further  makes  oath  that  he  has  good  reason 
to  and  does  believe  that  George  Peabody  has  in  his  possession  money, 
property,  and  rights  in  action,  the  property  of  said  defendant,  and 
is  indebted  to  said  defendant.  John  Doe. 

Subscribed  to  and  sworn  before  me,  this  29th  day  of  fanuary, 
i897.  Abraham  Kent,  Justice  of  the  Peace. 

1.  The  affidavit  may  be  made  by  the  to  attach  his  personal  earnings  for  the 

plaintifT,  his  agent  or  atcornej.     Ohio  three  months  last  past,  erase  the  words 

Rev.  Stat.  (iS^J,  ^  6489.  "that  laid  earnings  amoum  to  more 

9.  Justice  has  exclusive  jurisdiction  than  one  hundred  and  fifty  dollars,  and 

up   to  $100,  and   concurrent  jurisdic-  that  only  the  excess  over  chat  amuunt 

tion  with  court  of  common  pleas  up  to  is  sought  to  be  attached ;  that  the  de- 

(300.     Ohio  Rev.  Stat.  (1894),  l)  585.  fendant  is  not  the  head  or  support  of  ■ 

8.  If  the  defendant  be  not  the  head  family." 
nor  support  of  a  family,  erase  the  If  the  defendant  be  the  head  or  sup- 
mords  "  that  said  property  is  not  the  port  of  a  family,  and  it  is  sought  to  at- 
personal  earnings  of  the  defendant  for  tach  his  personal  earningsfor  the  three 
services  rendered  by  the  defendant  months  last  past,  era.ie  the  word  "not" 
within  three  months  prior  to  the  com-  in  the  clause  "that  said  property  It 
mencement  of  said  action;  that  said  not,"  etc.,  and  ali:o  the  words  "that 
earnings  amount  to  more  than  one  the  defendant  is  not  the  head  or  sup- 
hundred  and  lifty  dollars,  and  that  only  port  of  a  family,"  enumerating  the 
the  excess  over  thai  amount  is  sought  grounds  for  attachment  before  a  jui- 
to  beattached."  lice  of  the  peace  and  slating  what  the 

If  the  defendant  be  the  head  or  sup-  affidavit  shall  contain.    Ohio  Rev.  Sut 

port  of  a  family,  and  it  is  not  sought  (1894),  ^  6489. 
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3638.  ATTACHMENT,  ETC.  2640. 

81.  Oklahoma. 

a.  In  the  Distriet  Court. 

Form  No.  2638. 
In  the  District  Court  within  and  for  the  County  of  Logan,  in  the 

Territory  of  Oklahoma. 
yohn  DoCy  plaintifiP,       ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
The  Xerritory  of  Oklahoma,  I 
h>gaft  County.  \ 

yohn  Doe  (or  Samuel  Short),  being  duly  sworn,  upK>n  his  oath 
according  to  law  deposes  and  says,  that  {continuing  and  concluding 
as  in  Kansas  Form  No,  2560,  supra,  if  after  debt  due)"^  (or  if  before 
debt  dt^ycontinuing  and  concluding  asm  Ohio  Form  No,26S6,suprd).^ 

b.  In  the  Justice's  Court. 

Form  No.  2639. 

yoh-n  Doe,  plaintifiP,       )  Before  Abraham  Kent,  a  Justice  of  the 

against  >      Peace  of ,  within  the  County 

hchoL-rd  Roe,  defendant.  )      of  Logan,  Territory  of  Oklahoma. 
The  Territory  of  Oklahoma,  ) 
Logran  County.  \  ®®" 

yoh^  Doe  (or  Samuel  Short),  being  duly  sworn  according  to  law, 
upon  his  oath  says,  that  (continuing  and  concluding  as  in  Kansas 
Form  No.  2560).^ 

82.  Oregron. 

a.  In  the  Circuit  Court.  4 

(1)  Where  Indebtedness  is  Not  Secured. 

Form  No.  2640. 
State  of  Oregon,  )  In  the  Circuit  Court  of  said  County  and 

County  of  Multnomah.  \      State. 
yohn  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

^'^^ar-dRoe,  defendant.  ) 
^tate  of  Oregon,  ) 

l/0\inty  of  Multnomah,  \  ^^' 

\,  yohn  Doe  (or  Samuel  Short),  being  duly  sworn,  upon  my  oath 

X.  AfterDebtDue.—Okla.  Stat.  (1893),  ated  in  the  Okla.  Stat.  (1893),  ^  ¥^- 

^^  4068,  4069,  stating  when  an  attach-  3.  Before  Debt  Dne. — The  Oklahoma 

(fient  may  issue,  and  enumerating  the  Statutes  (1893),  ^  4120,  stating  when 

grounds  thereof,  are  identical  with  the  an  attachment  may  be  had  upon  a  debt 

provisions  of  Kan.  Gen.  Stat.  (1889),  not    due,    enumerating    the    grounds 

^k  4273, 4274.  thereof  and  stating  the  requirements  of 

The  affidavit  by  the  plaintiff,  his  the  affidavit,  is  identical  with  the  Kan- 
agent  or  attorney,  must  show:  (i)  the  sas  Act  relating  to  the  same  subject, 
nature  of  plaintiff's  claim ;  (2)  that  it  is  Kan.  Gen.  Stat.  ( 1889),  fj  4325. 
just;  (3)  the  amount  which  the  affiant  8.  The  Oklahoma  Statutes  (1893),  § 
believes  plaintiff  ought  to  recover;  (4)  4666,  relating  to  the  affidavit  and 
tbeexistenceof  some  one  of  the  grounds  ground  for  attachment  in  a  justice's 
for  an  attachment.  Okla.  Stat.  (1893),  court  is  identical  with  the  Kansas  Act. 
1 4069.  Kan.  Gen.  Stat.  (1889),  ^  4874. 

Grounds  for  attachment  are  enumer-  4.  The  cases  in  which  an  attachment 
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2641.  ATTACHMENT,  ETC.  2643. 

according  to  law  depose  and  say,  that  I  am  (the  agent,  or  attorney, 
for)  the  plaintiff  ^  in  the  above  entitled  action ;  that  Richard  Hoe, 
the  above  named  defendant,  ie  indebted  to  the  plaintiff  in  the  sum 
oijive  hundred  dollars, ^  over  and  above  all  legal  6ct-ofFs  or  counter- 
claims, upon  a  contract  for  the  payment  of  money,  to  wit  (here  set 
out  the  nature  of  the  contract) ;  **  that  the  payment  of  the  same  has 
not  been  secured  by  any  mortgage,  lien,  or  pledge  upon  real  or  per- 
sonal property ;  and  that  the  sum  for  which  the  attachment  is 
asked  is  an  actual  bona  fide  existing  debt,  due  and  owing  from  the 
defendant  to  the  plaintiff,  and  that  this  attachment  is  not  sought, 
nor  this  action  prosecuted  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.  yokn  Doe. 

Subscribed  and  sworn  to  before  me,  this  S9th  day  of  fanuary, 
i897.  Calvin  Clark,  Clerk  of  the  Circuit  Court 

(sbal)^  of  Multnomah  County,  Oregon.' 

(2)  Whxrb  Ikdbbtedness  was  Sgcured,  but  Security  has 
BEEN  Rendered  Nugatory. 

Form  Ho.  1641. 

{Caption,  title  of  court  and  cause,  and  statement  of  venue,  con- 
tinuing as  in  Form  No.  S6^0  down  to  •)  that  the  payment  of  the 
same  was  secured  by  a  mortgage  (or  Hen,  or  pledge,  as  the  case  may 
be,  setting  out  the  nature  of  the  security),  but  that  such  security 
has  been  rendered  nugatory  by  the  act  of  the  defendant,  and  that 
the  sum  for  which  the  attachment  is  asked  {concluding  as  in  Form 
No.  S64O). 

(3)  Against  Nonresident. 

Form  No.  1641. 
(  Caption,  title  of  court  and  cause,  and  statement  of  venue,  con- 
tinuing as  in  Form  No.  ^640  down  to  *)  that  the  defendant  is   a 
nonresident  of  this  state,  and  that  the  sum  for  which  the  attach- 
ment is  asked  (concluding  as  in  Form  No.  26^0) . 

may  issue  are  stated  in  Hill's  Anno,  affidavit  need  not  state  probative  facts 

Laws  Oregon  (1893),  4  144.  necessarv    to    establish    the   ultimate 

The  requisites  of  an  affidavit  for  at-  facts  required  by  the  statute;   setting 

tachment  are  set  forth  in  Laws  Oregon  forth  the  existence  of  the  grounds  c3 

(1895),  p.  ^S.  $  145.  attachment  in  the  words  of  the  statute 

1. 'Thea"(Kdftvit  may  be  made  by  the  has  been  held  sufficient.     Crawford  v. 

plaintiff  or  any  one  in  his  behalf.  Laws  Roberts,  8  Oregon  M4. 

Oregon    (iSgj;),    p.   58.     The   affidavit  4.  The  clerk  of  either  the  circuit   or 

must   run  in'the  first   person.     Hill's  the  county  court  must  affii  his  seal   to 

Anno.  Laws  Oregon  (1892),  J  806,  all    process    and    certificates.       Hill's 

3.  The    jurisdiction   of    the   circuit  Anno.  Laws  Oregon  (1892),  f  923. 

court  is  not  limited  by  anyamount  ex-  6.  For  the  form  of  the  jurat  gener- 

cept    when    exclusive   jurisdiction   is  ally,  see  the  litle  Affidavits,  vol.  i, 

given  to  other  courts,  such  as  a  justice  pp.  56o-_i;7o.     As  to  what  officers  have 

of  the  peace  and  county  courts.     Ore.  authority  to  talte  and  certify  affidavits 

pon  Const,,  art.  7,  ^  9.  for  attachment,  see  3  Encvc.   of    Pl. 

-    -ttofPTDbattTSFacU.— The  and  Pr.  6,  7. 
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b.  In  the  County  Court,  i 

Form  No.  2643. 

State  of  Oregon,  )  In  the  County  Court  of  said  County  and 

County  of  Multnomah,  \      State. 

( Continuing  with  the  title  of  the  cause^  the  venue^  and  the  affidavit 
as  in  Form  No,  26Jlfi^  stating  a  claim  within  the  jurisdiction  of  the 
county  court  ^^  and  concluding  with  affianfs  signature  and  the  proper 
jurat.) 

e.  In  the  Justioe's  Court.  3 

Form  No.  2644. 

In    tlie  Justice's   Court    for   the  Precinct,   in  Multnomah 

County,  State  of  Oregon. 

^oAn  Doe^  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Rich€i,rd  Roey  defendant.  ) 

(  Continuing  as  in  Form  No.  ^Qlfiy  supra ^  stating  the  venue  and 
a  cltMzm  within  the  jurisdiction  of  the  justice ^^  and  concluding  with 
affia-pt-t^  s  signature  and  the  proper  jurat.) 

88.  Pennsylyania. 

a.  Domtf  tie  Attachment* 

(1)  Against  Inhabitant. 

Form  No.  2645.5 

^  the  Court  of  Common  Pleas  of  Chester  County. 

yohn  Doe      )  • 

^  agrainst 
Rich^grd  Roe.  , 
^hesier  County,  ss. 

yohn  DoCy  being  first  duly  sworn  according  to  law,  upon  his  oath 
^po8es  and  says,  that  he  is  the  plaintifip  above  named;  that 
{^^chtxrd  Roe^  the  defendant  above  named,  is  justly  indebted  to  him 
m  the  sum  oi  five  hundred  dollars,^  for  which  amount  he  is  answer- 

*•   "Xlieaffidavitforattachment  in  the  4.  The  jurisdiction  of  the  justice  of 

f^^^f-y  court  must  be  drawn  under  the  the  peace  court  extends  in  an  amount 

2?''**rement8  of  the  statute  prescribing  not  exceeding  two  hundred  and  fifty 

»*^^®cJavit  in  the  circuit  court.     Hill's  dollars.     HilPs  Anno.    Laws    Oregon 

^'»^.    Laws   Oregon   (1892),   ^  893,  (1892),  §908. 

^J'   ^^^  6.  This  affidavit  complies  with  the 

CQ  *    The  jurisdiction   of   the    county  requirements  of  the  Act  of  June  13, 

hun*?^  shall  not  exceed  the  sum  of  five  1836,  ^  i,  P.   L.  606;   Bright.    Purd. 

H  *  ^*"^d  dollars.     Oregon  Const.,  art.  Dig.  Pa.  (12th  ed.),  p.  696,  §§1,2. 

3    ^^-  •     6.  When  the  affidavit  refers  to  the 

justi       ^®  affidavit  for  attachment  in  the  caption  thereof,  the  matter  contained 

ag  ^  ^^*s  court  must  show  the  same  facts  in  the  caption  becomes  a  part  of  the 

cui^^*iviired  in  the  affidavit  in  the  cir-  affidavit.     Rubinsky  v.  Ullman,  4  Pa. 

L^,^  ^tid  county  courts.     Hill's  Anno.  Dist.  Rep.  126. 

^  Oregon  (1892),  §§  906-908.  7.  The  affidavit  must  state  specific- 
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able  in  an  action  of  (^kere  set  out  the  name  and  nature  of  and  facts 
constituting  the  cause  of  action);  that  Baid  defendant*  is  an  inhab- 
itant of  the  commonwealth  of  Pennsylvania  and  resides  in  the  county 
of  Chester;'^  that  the  said  defendant,  on  or  about  thsfrsl  day  of 
January,  i8d7,  absconded  from  the  place  of  his  usual  abode  ivithin 
this  commonwealth  (or  has  remained  absent  from  this  common- 
wealth)  (or  has  concealed  himself  in  his  own  house  or  elsewhere,  as 
the  case  maybe)  with  design  to  defraud  his  creditors.'     fohn  Doe. 

Sworn  to  and  subscribed  before  me,  this  S9th  day  of  January, 
i8»7.  Peter  Parry,  Prothonotary.* 

(2)  Against  One  Not  an  Inhabitant. 
Form  No.  iS40. 
(  Commencing  and  continuing  as  in  Eorm  Ho.  26^5  down  to  •) 
is  not  an  inhabitant  of  the  commonwealth  of  Pennsylvania,  and  has 
confined  (or  concealed)  himself  within  the  county  of  Chester  afore- 
said, in  this  commonwealth,  with  intent  to  avoid  the  service  of 
process  and  to  defraud  his  creditors.  (Affiant's  signature  and  the 
proper  jurat  as  in  Form  No.  SS4S. ) 

b.  Foreign  Attaehment* 

(1)  Against  Nonresident. 

Pomi  No.  aC47- 

(  Commencing  as  in  Form  No.  S845,  and  continuing  down  to*) 

is  not  a  resident  of  the  commonwealth  of  Pennsylvania,  and  resides  in 

the  city  of  New  Tork,  and  is  not  within  the  county  of  Chester  at 

t  sued  for  by  the  plain-  where  the  goods  were  purchased.    Hall 

[ogan,  3  Pa.  Dist.  Rep.  v.  Kinti,  a  Pa.  Dist.  Rep.  615. 

y,,  . „ r  to  the  truth  of  defenti-  A  domestic  attachment  may  issue  for 

ant's  indebtedness.  Bright.  Piird.  Dig.  a  debt  not  due  and  payable.     M'Cul- 

Pa.  (lath  ed.),  p.  696,  4  a.  lough  v.  Grishobber,  4  W.  &  S.  (Pa,) 

1.  The  affidavit  need   not   aver   de-  201. 

fendant's  residence.   Wraj-  t.  Gilmore,  S.  For  the  form  of  the  jurat  gener- 

I  Miles  (Pa.)  75-  »"y>  ^^^  ""^  "''^  ApFinAviTs,  vol,  i, 

9.  The  grounds  for  a  domestic  at-  pp.  560-570.     As  to  what  officers  have 

tachment,  under  the  Act  of  June  13,  authorily  to  lake  and  certify  affidavits 

1836,   P.   L.   606,   are   enumerated   in  for  attachment,  see  3  Encyc.  of  Pl. 

Bright.  Purd.  Dig.  Pa.  (nth  ed.),  p.  and  Pa.  6,  7. 

691;,  I,  1.  The  omission  by  oversight  to  sign 

The  affidavit  must  swear  to  the  truth  the  jurat  to  the  aRidavit  upon  which 

of  the  tacts  upon  which  the  attachment  the    attachment    issued   is   not    fatal, 

shall  be  founded.     Bright.  Purd.  Dig.  and  the  court  maypermii  theofficerto 

Pa.  (13th  ed.),  p.  696,  l>  3.  sign  it  nunc  pro  tunc.     Hart  v.  Jones. 

An  affidavit  which  states  the  causes  6  Kulp.  (Pa.)  326. 

for  attachment   in   the   alternative   is  *.   An  affidavit  for  a  foreign  attach- 

ract,  but  stating  facts  from  which  it 
night  or  might  not  be  inferred  that  a 
ontract  existed,  is  insufficient.  Jacoby 
>.  Gogell,  5  S.  &  R.  (Pa.)  449. 
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this  time.      {Affianfs  signature  and  the  proper  jurat  as  in  Form 
No.  2645, ) 

(2)  Against  Resident  Who   has  Removed  from  the  Com- 
monwealth AFTER  having  BeCOME  LiABLE  IN  AN  ACTION 

Ex  Delicto. 

IN    AN    ACTION    OF   TORT.  . 

Form  No.  2648.1  ' 

(  Title  of  court  and  cause  and  statement  of  venue  as  in  Form  No. 

^^4o,  )     John  Doe^  being  duly  sworn  according  to  law,  upon  his  oath 

deposes  and  says  that  he  is  the  plaintiflF  above  named ;  that  Richard 

^^c^  the  defendant  above  named,  is  justly  indebted  to  him  in  the 

sum  €yfjive  hundred  dollars,  for  which  amount  he  is  answerable  in 

^^  action  ex  delicto,  to  wit,  an  action  of  {here  set  out  the  name,  the 

^^^^^^  ^y^  ^^^  ^^g  jfacts  constituting^  the  right  of  action^ ;  that  the 

^^^  ^Icfendant  was  a  resident  of  this  commonwealth,  but  has  removed 

^^      ^F  the  commonwealth  after  having  become  liable  for  said  action 

\^^^re  state  the  name  of  the  action)  above  mentioned,  anji  now 

^'^^^^  in  New  Tork  City;  that  affiant  verily  believes  that  the  said 

^l^Tidant  has  removed  to  escape  service  of  process  to  answer  for 

^\jcli  alleged  tort.     (Affianfs  signature  and  the  proper  jurat  as  in 

Form  No.  2645^  supra,) 

e.  Against  Fraudulent  Debtor. 

Form  No.  3649.2 

( Commencing  and  continuing  as  in  Form  No.  2645,  supra ^  down 
to*  set  out  the  nature  of  the  facts  stating  the  fraudulent  acts  on  the 
part  of  defendant  which  bring  him  within  the  provision  of 
the  statute,  concluding  with  affianfs  signature  and  the  proper 
Jurat.)^ 

I.  As  to  the  requirements  of  the  affi-  The  sum  in  which  the  defendant  is 

davit  for  foreign  attachments  in  an  ac-  indebted    must  exceed  one   hundred 

tion  ex  delicto  under  the  Act  of  May  15,  dollars.     Bright.  Purd.  Dig.  Pa.  ( lath 

1874,  P- 1-"  iSSf  8^e  Bright.  Purd.  Dig.  ed.),  p.  70,  §  72. 

Pa.  (i2th  ed.),  p.  930,  §^  6,  7.  The  affidavit  must  state  the  nature 

1  See  Sharpless  v.  Ziegler,  93  Pa.  and  amount  of  the  defendant's  indebt- 

St.  467,  for  an  approved  precedent  of  edness.     Bright.  Purd.  Dig.  Pa.  (lath 

affidavit  under  the  Act  of  March  17, 1869.  ed.),  p.  70,  §  72. 

t.  This  affidavit  fulfils  the  require-  The  grounds  for  attachment  against 

ments  of  the  Act  of  May  24, 1887,  P.  L.  a  fraudulent  debtor  under  the  Act  of 

197;  Bright.  Purd.  Dig.  Pa.  (12th  ed.),  May  24,  1887,  P.  L.  196,  are  enumer- 

P-70,  ^72.  ated  in  Bright.  Purd.  Dig.  Pa.  (12th 

An  affidavit  is  sufficient  if  it  follows  ed.),  p.  70,  §72. 

the  general  language  of  the  statute,  and  Stating  that  the  debtor  is  about  to 

contains  specific  averments  of  fraud,  dispose  of  his  property  by  means  of  a 

Werner  v.  Gross,  174  Pa.  St.  622:  Hall  fraudulently  confessed  judgment  and 

V.  Kintz,  2  Pa.  Dist.  Rep.  61^ ;  Sharp-  an  execution  thereon,  is  sufficient.  Ru- 

lessv.  Ziegler,  92  Pa.  St.  467;  Rubin-  binsky  v.  Ullman,  4  Pa.  Dist.  Rep. 

sky  V-  Ullman,  4  Pa.  Dist.  Rep.  126.  126. 
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iL  Against  DefBtidaiit  in  Action  tvte  Personal  Tort.i 

Form  No.  icjo, 

^      .     .        (In    the   Court    of   Common   Pleas  No.  S,  for  the 
«SSk.  \     C—'y  "f  PUladeltKi.. 
Philadelphia  County<  ss. 

yohn  Doe.  being  first  duly  Eworn  according  to  law,  upon  his  oath 
depoEce  and  gays,  that  he  is  the  plaintiff  above  named ;  that  Richard 
Roe,  the  defendant  above  named,  on  yanuary  the  1st,  i857,  com- 
mitted an  assault  and  battery  upon  him,  the  said  yohn  Doe,  result- 
ing in  great  bodily  harm  to  him,  the  said  yohn  Doe,  so  that  his  life 
was  thereby  imperiled;  that  the  said  Richard  Roe  was  arrested  for 
the  commission  of  said  assault  and  battery,  and  was  held  to  bail 
therefor,  and  has  made  default  whereby  his  recognizance 
has  been  forfeited,  which  fact,  as  well  as  other  facts  connected 
with  the  arrest,  bail,  and  forfeiture,  more  fully  appear  in  a  certified 
copy  of  the  records  in  such  criminal  proceeding  hereto  attached; 
that  the  said  Richard  Roe  has  fled  the  jurisdiction  of  the  court. 
{Affiant's  signature  and  the  proper  Jurat  as  in  Form  No.  W4S, 
supra.)* 

e.  In  the  Justloe's  Court. 

An  affidavit  for  attachment  before  a  justice  of  the  peace 
may  be  easily  drawn  under  the  provision  of  Bright.  Purd.  Dig. 
Pa.  (i2th  ed.),  p.  1136.  g  80,  and  p.  1138,  g  88,  by  reference 
to  the  preceding  Pennsylvania  forms,  and  the  provisions  of  the 
statute.* 


An  affidBvit  is  intuRicient  \t  It  does  S.  As  to  the  jurisdiction  of  the  )ui. 

not  describe  specifically  the  personal  tice  of  the  peace  depending  upon  the 

property    which    it    charges  the    de-  amount  in  controversy,  see  Pa.  Act  of 

fendant  with  assigning    or   disposing  Julyj,  1879,  P.  L.  194;  Jacobyr.Shafer, 

of  with  intent  to  defraud  his  creditors.  lOf  Pn.  St.  610. 

Thomas  v.  Morasco,   s  Pa.  Dial.  Rep.  Dnflw  tha  Aot  of  July  18,  IM*.— An 

133.  affidavitihat defendant  "has  good  rea- 

1.  The  proceedings  underthe  Act  of  son  to  believe  "  that  the  defendant  is 

Aprii6,  1870,  P.  L.  960,  for  attachment  about  to  dii^poiie  of  his  property,  and 

against  certain  persons  who  have  been  leave  thecouiitf'  witli  intent  to  defraud 

arrested  for  homicide,  or  for  assault  his    creditors,    without    mating    facf^ 

and   battery,  shall   be  the  same  as  in  upon  which  to  base  such  heMef,  Gates 

the  ca.«e»  of  foreign  attachment.     See  r.  RIoom.  i49Pa.  St.  107;  or  thai  "de- 

B:LTht.  Purd.  Dig.  Pa.  (isth  ed.),  p.  fendant  i«  about  to  di»po*c  of  his  per- 

71,  4  73.  sonal  property  and   depart   from   the 

a.  This  affidavit  fulfils  the  require-  county  with  intent  to  defraud  his  cred- 

ments  of  the  Act  of  April  6,  1870,  4  i.  Itors,"  issufficient.    Ppenccrf.  Bloom, 

P.  L.960;  Bright.  Purd.  Dig.  Pa.dath  149  Pa.  St.  106. 

ed.),  p.  71,4^72,  73,  by  the  second  sec-  An  affidavit  mad?  by  an  agent  "that 

tion  of  which  act  the  provisions  there-  defendant  is   moving   away  from   the 

of  were  made  applicable  to  the  city  and  county  a  part  of  his  property  with  in- 

couniy  of  Philadelphia.  tent  to  defraud  his  creditors,  Is  suffi- 
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f.  By  One  on  Behalf  of  the  Plalntlff.i 

Form  No.  2551. 

(  Title  of  court  and  cause  and  statement  of  venue  as  in  Form  No, 
26i5,  supraA 

Ann  Z}oe  (or  Samuel  Short) ,  being  duly  sworn  according  to  law, 
upon  oath  deposes  and  says,  that  she  (or  he)  is  the  wife  (or  duly 
authorized  agent,  or  attorney)  of  yohn  Doe,  the  plaintiff  above 
named;  that  she  (or  he)  makes  this  affidavit  on  his  behalf;  that  the 
said  yohn  Doe  has  been  conRned  to  his  bed  by  sickness,  by  reason 
of  which  he  has  been  and  still  is  unable  to  attend  to  business  (or 
state  other  like  excuse,  such  as,  **that  the  said  yohn  Doe  is  absent 
from  his  home,  being  in  the  city  of  New  Tork^^)  ;  that  Richard 
Roe,  the  defendant  above  named  (continuing  and  concluding  as  in 
Porms  Nos,  2645  to  2650,  as  the  case  may  be). 


84.  Rhode  Island.^ 

Form  No.  2652. 

State  of  Rhode  Island  and  Providence  Plantations. 

County  of  Providence,  sc. 

I,  yohn  Doe,  the  plaintiff  named  in  the  within  writ,  make  affi- 
davit and  say,  that  I  have  a  just  claim  against  the  defendant,  Rich- 
ard Roe,  named  in  said  writ,  that  is  due,  upon  which  I  expect  to 
recover  in  said  action  the  sum  oi  fifty  dollars,'  a  sum  sufficient 
to  give  jurisdiction  to  the  court  to  which  the  said  writ  is  re- 
turnable, yohn  Doe. 

Sworn  and  subscribed  to  in  Providence,  in  the  county  of  Provi- 
dence, this  29th  day  of  yanuary,  A.D.  i897. 
Before  me, 

Abraham  Kent,  Justice  of  the  Peace. 

«'ent.»»      Long  V.  Goodwin,  5  Pa.  Dist.     Dig.  Pa.  (12th  ed.),  p.  1136,  §80;  p. 

S?l53S.  "38,  h  88. 

•'tatixig  that  the  defendant  is  going  S.  The  affidavit  must  be  made  by  the 

wa^  otit  of  the  county  with  intent  to  plaintiff,  or  his  agent  or  attorney,  and 

wr^ii^    his  creditors  is  not  sufficient,  indorsed  upon  or  annexed  to  the  writ, 

G  n?^^    July  12,  1842,  5  27;  Swick  I',  and   must   be   to  the  effect   that   the 

""\*»   3  Pa.  Dist.  Rep.  550.  plaintiff  has  a  just  claim  against  the  de- 

1  ,*     *  H^  creditor,  or  some  one  in  his  fendant   that   is  due,  upon  which  he 

^*f  •»   may  make  the  affidavit  for  do-  expects  to  recover  in  said  action  a  sum 

p     y^  a^ttachment.  Bright.  Purd.  Dig.  sufficient  to  give  jurisdiction  to  the 

'  '^^th  ed.),  p.  696,  ^  2;  for  foreign  court  to  which  such  writ  is  returnable. 

(laVk         ^"*'    Bright.    Purd.   Dig,   Pa.  R.  I.  Gen.  L.  (1896),  tit.  xxvii,  c.  225, 

^    -     ^^.)»  P«  930*  i  7 »  for  an  attachment  ^  14. 

P    rt*^*    a  fraudulent  debtor,  Bright.  8.  That  he  "verily  believes"  is  not 

ttrci.  lilg.  Pa.  (I2th  ed.),  pp.  70,  72;  sufficient  in  alleging  directly  the  in- 

thl  ^'^   attachment  before  a  justice  of  debtedness,  where  the  statute  requires 

peace,  or  alderman.  Bright.  Purd.  the  latter.   Greene  v.Tripp,  iiR.  I.424. 
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Form  Ho.  i6s3. 
(Precedent  in  Greene  v.  Tripp,  ii  R.  I.  435.) 

[( ''°>«-)] 

I,  Caleb  C.  Greene,  one  of  the  plaintiffs,  and  in  behalf  of  the 
plaintiff  copartnership  named  in  the  within  writ,  make  affidavit  and 
say.  that  [I  verily  believe]*  we  have  a  just  claim  or  demand  against 
the  defendant  named  in  said  writ,  upon  wrhich  we  have  a  reason- 
able expectation  of  recovering  in  said  action  a  sum  sufficient  to 
give  jurisdiction  thereof  to  the  court  to  which  said  writ  is  made 
returnable ;  and  that  the  defendant  has  property  which  he  does  not 
intend  to  apply  to  the  payment  of  our  said  claim. 

Caleb   C.   Greene. 
Subscribed  and  sworn  to  in  Providence,  10th  day  of  Nffoember,  j870. 

[(sbal)]  D.  B.  Potter,  Notary  Public. 

86.  South  Carolina, 

Form  No.  ae34-i 
The  State  of  South  Carolina,  ?  ,    ..      ^       ,    ^  r-  m 

County  of  Tork.  \  ^^  ^""^  ^'""■'  °f  Common  Pleas. 

John  Doe,  plaintiff,       j  * 

against  \  Affidavit  for  Attachment. 

If icAard  ^oe,  defendant.  ) 
The  State  of  South  Carolina,  >  ^^ 
Tori  County.  \ 

John  Doe,*  being  duly  sworn  according  to  law,  upon  his  oath  de-- 
poses  and  says,  that  he  is  the  plaintiff  named  in  the  above  entitled 
action ;  that  Richard  Hoe,  the  defendant  named  in  the  above  en> 
titled  action,  is  justly  indebted  to  him  in  the  sum  ^i  jive  hundred 
dollars.*  for  which  he  is  answerable  in  an  action  on  (or_/£>r)  (here 
set  out  the  nature  of  and  the  facts  constituting  the  cause  of  action)  ,^ 

1.  The  above  form  was  held  bad  on  davit  must  %pcclly  the  amount  of  the 

account  of  the  insertion  of  the  words  claim.  S.  Car.  Code  Civ.  Proc,  %  J50. 

"  1  verily  believe,"  which  are  In  (     ]  Sutin^  that  the  claim  of  the  credi- 

and  should  be  omitted  from  the  affida-  tor     is    "about    three    hundred    and 

vit.     Greene  J'. Tripp,  II  R.  I.  434.  twenty-five   dollars   accorditig   to   hi& 

1.  See  Grollman  v.  L.ipsltz,43  S,  Car.  best  Information  and  belief,"  has  been 

U9;   Tabb  V.  Gelzer,43  S.  Car.  343;  held  sufficient.    Ketchin  i'.  Landecker. 

Guckenheimer  v.  Libbey,  41  S.  Car,  161.  33  S.  Car.  155. 

S.  An  affidavit  made  without  a  title.  The  jurisdiction  of  a  trial  justice  in 

or  with  a  defective  title,  shall  be  valid  cases  of  attachment  Is  limited  to  ihe 

for  every  purpose  if  it  intelligiblyrefer  sum  of  one   hundred  dollars   for  the 

totheBcilon,orproceeding,  in  which  It  debt,  or   damages,  claimed.     S.  Car. 

is  made.  S.  Car.  CodeCiv,  Proc.,  ^405.  Code  Civ.  Proc.,  ^  71. 

4.  The  statute  does  not  designate  the  ■.  The  affidavit  must  state  the 
person  by  whom  the  affidavit  must  be  grounds  of  the  claim  and  show  the  ex- 
made.  5,  Car.  CodeCiv.  Proc,  4  «o.  istence  of  a  cause  of  action.  S.  Car. 
It  may  be  made  by  an  agent  of   the  Code  Civ.  Proc.,  J  ago. 

plainlifT.    Ketchin  v.  Landecker,  31  S.         The  causes  of  action  upon  which  an 
Car.  155.  attachment  may  issue  are  ennmeratcd 

5.  StatliicAiDirastorcilalin.— TheafG-     in  S.  Car.  Code  Civ.  proc.,  ^  148. 
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and  that  the  defendant  is  (here  set  out  facts  showing  the  existence 
oj  one  or  more  of  the  grounds  for  attachment^  ^-  John  Doe, 

Sworn  to  before  me,  this  29th  day  of  January,  i8P7. 

Calvin  Clark,  Clerk  of  the  Court  of 
Common  Pleas  of  York  County, 
South  Carolina.^ 

86.  South  Dakota.' 

Form  No.  2655. 

State  of  South  Dakota,  )  In   the    Circuit   Court,    Sixth   Judicial 
County  of  Hughes,  \      Circuit. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  South  Dakota,  ) 

County  of  Hughes,  \ 

John  Doe,^  being  duly  sworn  according  to  law,  upon  his  oath 
says,  that  he  is  the  plaintiff  in  the  above  entitled  action ;  that  Rich- 
ard  Roe,  the  defendant  in  the  above  entitled  action,  is  justly  in- 
debted to  him  in  the  sum  of  fve  hundred  ^  dollars,  over  and  above 

1-  ttaUment  of  Statntory  Qroimds. —  Holley,  26  S.  Car.  256,  distinguishing 

The  affidavit  must  show  the  existence  of  Segler  v.  Coward,  24  S.  Car.  119. 

^ne  or  more  of  the  statutory  grounds.  See  also  with  respect  to  affidavits  for 

^*  Car.  Code  Civ.  Proc,  §  250.  attachment,  based   on  fraudulent  as- 

^e  statutory  grounds  for  attach-  signment.   National  Exchange  Bank  t;. 

^ent  are  enumerated  in  S.  Car.  Code  Stelling,  31  S.  Car.  360. 

*T«  Proc.,  ^^  248,  250.  2.  For  the  form  of  the  jurat  gener- 

An  affidavit  is  not  sufficient  if  it  rests  ally,  see  the  title  Affidavits,  vol.  i, 

IQ6rely  upon  hearsay,  information,  and  pp.  560-570.     As  to  what  officers  have 

belief-     Kerchner  v.  McCormac,  25  S.  authority  to  take  and  certify  affidavits 

Qar.  461 ;   Wando  Phosphate  Co.  v,  for  attachment,  see  3  Encyc.  of  Pl. 

ILofienberg,  31  S.  Car.  301.    Compare  and  Pr.  6,  7. 

B^oddey  v.  Erwin,  31  S.  Car.  36.  8.  The  requisites  of  the  affidavit  are 

l^e  affidavit  must  not  state  two  or  set  out  in  the  Comp.  Laws  S.  Dak. 

more  of   the  grounds    disjunctively.  (1887),  ^  4995. 

Devall  V.Taylor,  Cheves  L.  (S.  Car.)  5 ;  4.  The  statute  does  not  designate  the 

Go88i;.Gowing,5  Rich.  L.  (S.Car.)  477.  person  by  whom  the  affidavit  must  be 

For  this  reason,  stating  that  defend-  made.     It  may  be  made  by  an  agent  of 

*nt  »«was  about  to  remove,"  etc.,  "  or  the  plaintiff.     Stating  «•  that  he  is  the 

10  absconds  and  conceals,"  etc..  is  de>  agent  for  the  plaintiffs  for  the  purpose 

'cctiTe.  Hagood  v.  Hunter,  i  McCord  of  making  this  affidavit,  and  he  makes 

L-  (S.  Car.)  511.  the  same  on  behalf  of  said  plaintiffs  in 

^  It  has  been  held  sufficient  to  author-  the  above  entitled  action,"  etc.,  suffi- 

ize  an  attachment  to  state  that  defend-  ciently  avers    the  agency  of    affiant, 

•nt  has  disposed  of  the  greater  part  of  Hardenberg  v.  Roberts,  61  N.  W.  Rep. 

his  property  and  is  about  to  dispose  of  (S.  Dak.  1895)  1128. 

^  remainder  with  intent  to  defraud  6.  For  the  jurisdiction  of  the  circuit 

"is  creditors,  and  has  left  the  state  court  depending  upon  the  amount  in 

l^th  intent  to  defraud  his  creditors,  controversy,  see  S.  Dak.  Const.,  art.  v., 

Roddey  v.  Erwin,  31  S.  Car.  36;   or  ^  14, 

l^^t  defendant  had  sold  a  portion  of  For  the  jurisdiction  of  the  county 

^is  crops  and  refused  to  pay  the  one  court  in  civil  actions  depending  upon 

hundreid  dollars,  the  sum  being  an  agri-  the  amount  in  controversy,  see  S.  Dak. 

cultural  lien  upon  his  crops,  with  in-  Const.,  art.  v.,^  20. 

^Qt  to  defeat   said    lien,  Nixson  v.  Justices  of  the  peace  have  jurlsdic- 
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all  discounts  and  set-ofTs,  which  said  sum  is  now  due  ;^  that  a  cause 
of  action  exists  therefor  in  favor  of  the  said  plaintiff  against  the 
said  defendant,  amounting  to  the  said  sum  of  _/rVe  hundred  AaW&r^, 
the  grounds  of  which  are  as  follows  (here  set  out  the  nature  and 
grounds  of  the  cause  of  action)  ;'  and  that  the  defendant  (here  set 
out  in  the  language  oj  the  statute  one  or  more  of  the  grounds  for  at- 
tachment).^ John  Doc, 

Subscribed  and  Bwom  to  before  me,  this  i9th  day  of  January, 
i897.  Calvin  Clark,  Clerk  of  the 

Circuit  Court.* 
Form  No.  aSsfl. 
{Precedent  In  CoM»  v.  Arthur,  5  S.  Dak.  375.) 

t State  of  South  Dakota,  {  In  the  District  Court 
)ounty  of  Minnehaha.     \  Second  Judicial  District, 
Clark   G.   Coats,  plaintiff,  ) 

against  >  Affidavit  for  Attachment. 

L.  y.  Arthur,  defendant.    ) 

Clark  G.  Coats,  being  first  duly  sworn,  says  that  he  is  tbe  plain- 
tiff above  named  ;]i  that  a  cause  of  action  exists  against  the  defend- 
ant and  in  favor  of  the  plaintiff  herein,  and  the  amount  of  said 
plaintiff's  claim  therein  is  nine  hundred  and  sixty-eight  dollars,  and 
the  ground  thereof  is  as  follows ;  That  is  to  say,  that  on  or  about 
May  9,  i891,  at  Chicago,  Illinois,  the  defendant,  for  a  valuable  con- 

Uors,"  states  but  a  single  act  for 
attachment,  and  is  sufficient,  under  4 
4995,   Comp.    Laws    S.   Dak.    (1887). 

1.  Comp.  Laws  S.  Dak.  (1887),  {  Dawle/  v.  Sherwin,  5  S.  Dak.  594. 
50(4,  authorizes  an  attachment  in  cer-  An  attachmeni  on  an  action  to  re- 
tain cases  before  the  claim  is  due.  For  cover  damages  for  breach  of  contract 
the  enumeration  of  the  grounds  of  to  convey  real  estate,  that  has  been  is- 
attachment  on  a  claim  before  it  Is  sued  upon  an  affidavit  which  fails  to 
due,  see  Comp.  Laws  S.  Dak.  (1887),  enumerate  any  of  the  acts  or  omissioni 
4  5014;  Dawley  v.  Sherwin,  5  S.  Dak.  constitutinj;  actionable  detriment  un- 
594.  der  f  4586,  Comp.  Laws  S.  Dak.,  and 

a.  The  affidavit  must  specify  that  a  which  states  no  ground  for  damae-ei 

cause  of  action  exists  against  the  de-  ascertained,  or  ascertainable  by  refer- 

fendant,  and  state  the  amount  of  the  ence  to  the  contract,  or  from  which  the 

claim  and  the  grounds  thereof.  Comp,  court  can  definitely  determine  by  any 

Laws  S.  Dak,  (1887),  4  4995.  fixed  rule  of  law  or  measure  of  damage! 

a.  The  affidavit  must  contain  one  or  the  amount  which  plaintiff  is  entitled  to 

more  of  the  prescribed  requisites  as  set  recover,  should  be  on  motion  vacated, 

forth  in  the  statute  as  a  ground  of  at-  Narregang    v.    Muscatine    Mor^taS'i 

tachment.     Deerinf;  i'.   Warren,  i  S.  etc.,  Co.  (S.  Dak.  1895),  64  N.  W,  Rep. 

Dak.  35.  11Z9. 

The    grounds    for    attachment    are  4.  For  the  form  of  the  jurat  gener 

enumerated   in   the   Session  Laws   of  ally,  see  the  title  Affidavits,  vol.  i, 

South  Dakota,  1895,  ^-  ^<  amending  pp.  560-570.     As  to  what  officers  hav< 

Comp.  X^ws  S.  Dak.  (1887),  f  4993.  authority  to  take  and  certify  aflidavin 

Stating  in  the  language  of  the  statute  for  attachment,  see  3  Encyc.  op  Pl 

"  that  said  defendant  has  assigned,  dis-  and  Pk.  6,  7. 

posed  of,  or  secreted,  or  is  about  to  1.  The  words  in  [     ]  are  not  in  tb< 

assign,  dispose  of,  or  secrete,  her  prop-  reported  case  but  have  lieen  Inserted 

erty  with  intent  to  defraud  her  cred-  to  make  the  form  complete. 
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^\deration,  sold,  and  conveyed  by  warranty  deed,  to  the  plaintiff,  the 
following  premises  situated  in  Chicago^  Cook  county,  Illinois^  to- 
wit,  lots  19  and  20  in  block  8^  in  Eames*  subdivision  of  the  north- 
east quarter  of  the  northeast  quarter  of  section  i7,  in  township  SS 
of  range  H  east  of  the  Srd  P.  M.,  and  then  and  there  agreed  to  and 
with  the  plaintiff  to  complete  the  buildings  upon  said  premises, 
and  to  surrender  to  the  plaintiff  the  keys  and  possession  of  said 
premises,  not  later  than  May  12^  i891;  that  the  defendant  hereafter 
failed  and  neglected  to  complete  said  buildings,  and  to  surrender  to 
the  plaintiff  the  keys  and  possession  of  said  premises,  until  August 
i,  i8Pi,  at  which  last-named  date  the  same  were  delivered  to  the 
plaintiff,  and  thereby  the  plaintiff  was  deprived  of  the  use  and  rent  of 
said  premises  from  and  after  Afay  12 ,  i891/  that  the  rental  value 
of  said  premises  from  and  after  Aiay  12,  i891,  was  and  is  the  sum  of 
$180  per  month,  amounting  to  $474  to  August  i,  iS91;  that  since 
said  last-named  date,  by  reason  of  the  unfavorable  season  of  the 
year  for  that  purpose,  the  plaintiff  has  not  been  able,  although  he 
has  made  diligent  efforts  therefor,  to  rent  said  premises  for  so  large 
a  sum,  by  $1S0  per  month,  as  he  would  if  the  same  had  been  deliv- 
ered to  him  at  the  time  agreed,  to  plaintiff's  damage  in  additional 
sum  of  $494  from  August  1  to  November  24,  i8Pi,  making  the  total 
amount  of  damages  sustained  by  the  plaintiff  from  Afay  12  to  JVo- 
vemher  24,  iS91j  by  reason  of  defendant's  failure  to  complete  said 
buildings,  and  to  surrender  the  keys  and  possession  of  said  premises 
to  plaintiff,  at  the  agreed  time  therefor,  to-wit,  Afay  12,  i891,  the 
sum  of  $968/  and  that  the  defendant,  Z.  y,  Arthur,  is  not  a  resi- 
dent of  this  state,  but  resides  at  the  city  of  £vanston,  county  of 
Cooife,  and  state  of  Illinois,  [Clark  G,  Coats,'\ 

\[Jurat,)Y 

87.  Tennessee, 
a.  FoF  Original  Attachment.^ 
(1)  Upon  Contract. 
Form  No.  2657. 

State  of  Tennessee,  j  g^^     Affidavit  for  Attachment. 
Maury  County.         ) 

Before   me,   Abraham  Kent,  a  justice  of  the  peace  (or  Norton 
Porter,  a  notary  public)  in  and  for  said  county  and  state,  this  day 

1.  See  supra,  note  4,  p.  426.  in  controversy,  see  Tenn.  Code  (1896), 

1  In  the  Justice's  Conrt. — Suits  by  §  5935' 
original  attachment  may  be  brouc^ht  in        m  Ghanoery  Oonrts. — Any  person  may 

My  court  or  before  any  magistrate  hav-  sue  out  an  attachment  in  the  chancery 

ing  jurisdiction  of  the  cause  of  action,  court  for  debts  and  demands  of  a  purely 

Tenn.  Code  (1896),  §5217.  But  prior  to  legal   nature    except   upon   causes  of 

this  statute  the  justfce  of  the  peace  had  action  founded  on  tort,  without  first 

nojurisdiction  of  an  attachment  against  having  recovered  a  judgment  at  law 

a  nonresident.     Hodges  f.  Deaderick,  whenever  the  amount  in  controversy  is 

'  ^'crg.  (Tenn.)  125.  sufficient  to  give  the  chancery  court 

For  the  jurisdiction  of  a  justice  of  jurisdiction.      Tenn.   Code    (1896),   ^ 

^  peace  dependent  upon  the  amount  5218.    The  statute  gives  the  chancery 
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personally  appeared  John  Doe  (or  Samuel  Short)  and  in  due  form 
of  law  made  oath  (that  he  is  the  agent  or  attorney  of  John  Doe)^ 
that  he  (or  the  said  John  Doe)  has  a  just  claim  •  or  demand  against 
Richard  Roe,  the  nature  of  which  said  claim  or  demand  is  {here  set 
out  the  nature  of  the  debt  or  demand)*  that  the  amount  of  said  debt 
or  demand  is  the  sum  oi  Jour  hundred  dollars;*  that  said  claim 
is  just;*  that  said  claim  is  due  (or  -will  Become  due  "July  the 
1st,  1897),*  and  that  the  said  Richard  Roe  (here  set  out  in  the 
language  of  the  statute  one  or  more  of  the  grounds  of  attachment)  :• 

court  Jurisdiction  of  attachments  if  the  a  just  one.      Alston  v.  Sharp,  3  Lea 

grounds  for  attachment  given  in  the  (Tenn.)   516;    Walker  v.  Cottrelt,   6 

statute  are  sUted  in  the  bill.     Klepper  But.  <Tenn.)  270 ;  Lowenstine  v.  Gtl- 

V.  Powell,  6  Heisk.  (Tenn.)  511.  ieapJe,  6  Lea  (Tenn.)  643;  Boyd  v. 

An  attachment  bill  need  not  state  ■'■  Gentry,  13  Heisk.  (Tenn.)  635. 

ihec  iir-riii  that  theclalm  is  a  just  debt;  0.  Wbn  Qlalm  b  Mot  Dne. — An  at- 

a  Blatement  of  facts  shoning  the  claim  tachment  may  in  like  manner  be  sued 

to  be  a  just  one  is  sufficient.     Alston  out  of  debt  for  demands  not  due  in  anjr 

V.  Sharp,  3  Lea  (Tenn.)  515;   Hart  v.  of  the  casee  mentioned  in  4  531 1,  ex- 

Dlion,s  Lea  (Tenn.)  336.  cept   the   first,   that   ii  to  saj,  when 

For  the  jurisdiction  of  the  chancery  the  debtor  or  defendant  resides  out  of 

court  dependent  upon  the  amount  in  the  state.     Tenn.  Code  (1896),  4  5213; 

controversy,  see  Tenn.  Code  (1896),  f^  Merchants'  Nat.  Bank  v.  McCarger,  9 

6089,  6090.  Heisk.  (Tenn.)  407;  Swan  v.  Roberta, 

For  forms  of  bills  in  equity  for  at-  i  Coldw.  (Tenn,)  153. 

tachment,  see  lohnson  r.  Luckado,  i3  1.  Itatamcnt  of  BUMtory  (kanniU. — 

Heisk.  (Tenn.)  371 ;   Lester  v.  Cum-  Any  person  having  a  debt  or  demand 

mings,  8  Humph.  (Tenn.)  385;  Lyon  due  at  the  commencement  of  an  action, 

V.  Lyon,  i  Tenn.  Ch.  336.  or  having  a  claim  for  damages  for  a 

1.  TIioiiUTlUka, — The  affidavit  may  tort,  or  a  plaintiff  after  action  for  any 

be   made    by   the  plaintiff,  his  agent  cause   has   been   brought,  and   either 

or   attorney.     Tenn.    Code   (1896),   i)  before  or  after  judgment,  may  sue  out 

5339.  an    attachment   at    law   or   in   equity 

And  in  equity  his  authority  will  be  against  the  property  of  the  debtor  or 

presumed  in  the  absence  of  evidence  defendant,  on  filing  the  proper  aflida- 

that  he  was  not  authorized  to  swear  to  vlt  showing  the  existence  of  one  of  the 

the  bill.    Baker  -v.  Huddleaton,  3  Baxt.  statutory  grounds  of  attachment  enu- 

(Tenn.)  i.  merated  In  this  section.     Tenn.  Code 

I.  Hatnn  of  Ui«  Claim. —The affidavit  (1896),  4  5311. 

must  be  in  writing  and  must  state  the  AltantaUT*  Btatamanta, —  It  is  no  ob- 

nature  of  the  debt  or  demand.    Tenn.  jection  that  the  affidavit  states  In  the 

Code  (1896),  4  5339;  Willey  v.  Roir-  alternative,  or  otherwise,  more  than 

den,  3  Baxt.  (Tenn.)  337.  one    of    the    causes    for    attachment. 

An  affidavit  which  does  not  state  the  Tenn.  Code  (1896),  4  5330;  Smith  v. 

nature  of  the  debt,  whether  by  note,  Foster,  3  Coldw.  (Tenn.)  143;  Haynes 

bill  of  exchange,  or  breachof  contract,  i>.   Powell,   i    Lea  (Tenn.)   353.     But 

will  not  authorixe  the  issuance  of  the  prior  to  this  statute  the  rule  was  Oiat 

writ.     Sullivan   v.   Fugale,    i    Heisk.  if  more  than  one  ground  wasstated  the 

(Tenn.)  30.  joinder  of  two  or  more  distinct  causes 

S.  Amonnt  of  OUlm. —  The  affidavit  of  attachment  was  fatal.  Conrad  r.H'- 

must  state  the  amount  sued  for  by  the  Gee,  9  Yerg.  (Tenn.)  428. 

plaintiff.      Foster  v.  Hall,  4  Humph.  On'  mfennaUoB  and  B«1M.— Stating 

(Tenn.)  346:  Tenn.Code(i896), 45339.  that  the  creditor  is  informed  and  be- 

4.  JnatnMa  of  OUlni. — Affidavit  must  lieves  that  his  debtor  has  fraudulently 

state  that   plnlntiff's   claim   Is   a  just  disposed  of,  or  is  about  fraudulently  to 

claim.     Code  of  Tenn.  (1896),  4  5319.  dispose  of,  his  property,  without  aver- 

The  words  "a  just  claim,"  or  that  ring  as  a  matter  of  fact  that  the  debtor 

"a  claim  is  just,"  need  not  be  stated,  has  made,  or  is  about  to  make,  such 

provided  words  of  like  effect  are  used  fmudulent  disposition,  Is  insufficient. 

to  as  to  make  it  plain  that  the  claim  is  Nelson  v.   Fuld,  89  Tenn.  466,  evtr- 
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wherefore  affiant  prays  an  attachment  against  the  estate  of  the  said 
Richard  Roe.  yohn  Doe'^ 

(or  Samuel  Short) . 
Sworn  to  and  subscribed  before  me,  this  29tk  day  of  January ^  i8P7 

Abraham  Kent.  Justice  of  the  Peace, 
(or  (sbal)  Norton  Porter.  Notary  Public).* 

(2)  In  Tort.* 

Form  No.  2658. 

( C(mimencing  as  in  Form  No.  2657.  supra^  and  contivuing  duwr* 
to  *)  for  damages  against  Richard  Roe  for  a  tort,  the  nature  ol 
which  said  claim  for  damages  is  (here  set  out  the  nature  of  the  cIquh 
'or  damages  and  the  tort)  ;  that  the  damages  sued  for  are  justly  due 
im  (or  the  said  John  Doe)  as  affiant  believes,  but  that  the  true 
amount  of  such  damages  is  not   ascertained,^  and  that  the  saio 


hi 


nr/ifl^Lestert;.  Cummings,  8  Humph,  ments  of  the  statute.      Craigmiles  7' 

(Tenn.)  385.  Hays,  7  Lea  (Tenn.)  720. 

Alleging  that  the  defendant,  to  the  Compare  precedent  in   Runyan   v 
best  of  affiant's  knowledge  and  belief,  Morgan,  7  Humph.  (Tenn.)  217. 
hasfraudulentlydisposedof,  or  isabout  1.  An  affidavit   neither  signed   noi 
fraudulently  to  dispose  of,  his  property,  certified  is  void.     Watt  f.  Carnes,  4 
issuflScient.     Phippsf.  Burnett  (Tenn.  Heisk.  (Tenn.)  532. 
1896),  33  S.  W.  Rep.  925.  An  affidavit  before  a  justice  of  the 
MooreildMice. — A  statement  that  the  peace  not  subscribed,  though  certified 
"defendant  is  not  an  inhabitant  of  the  by  the  justice  before  whom  made  as 
state"  is  equivalent  to  a  statement  of  sworn  to  and  subscribed  before  him, 
Donresidence.     Klepper  v.  Powell,  6  does  not  render  the  attachment  void ; 
Heisk.  (Tenn.)  506.  the  defect  may  be  cured  by  amend- 
Where  both  debtor  and  creditor  are  ment.     West  Tennessee  Agricultural, 
nonresidents  of    Tennessee,  but  resi-  etc.,  Assoc,  v.  Madison,  9  Lea  (Tenn.) 
dents  of  the  same  state,  the  creditor  407. 

shall  not  have  an  attachment  against  In  an  affidavit  reciting  that  one  of 
the  property  of  his  debtor  unless  he  the  firm  of  Moody  &  Bigelow  made 
swear  that  the  property  of  the  debtor  oath,  etc.,  and  the  affidavit  was  sub- 
has  been  fraudulently  removed  out  of  scribed  **  J.  W.  Moody  &  Bigelow/* 
the  state  to  avoid  the  process  of  law  in  and  was  duly  attested,  it  sufficiently  ap- 
the  state  of  their  domicile  or  residence,  peared  that  the  affidavit  was  subscribed 
Tenn.  Code  (1896),  ^  5212.  and  sworn  to  by  J.  W.  Moody,  a  mem- 
AlMcondlng,  etc. — To  allege  that ''  the  ber  of  the  firm  of  Moody  &  Bigelow. 
defendant  hath  absconded  or  so  con-  Moody  v.  Alter,  12  Heisk.  (Tenn.)  142. 
ceals  himself  from  said  county,"  etc..  See  also  Cheatham  v.  Pearce,  89  Tenn. 
is  not  sufficient.     Conrad  v.  M*Gee,  9  677. 

Yerp.  (Tenn.)  428.  2.  A   notary  public  shall  have  the 

A  statement  that  the  defendant  **  has  same  power  as  a  justice  of  the  peace  to 

removed  himself  so  that  the  ordinary  administer  oaths,  etc.,  but  in  all  cases 

processor  law  cannot  be  served  upon  the  notary's  seal  shall  be  affixed,  Tenn. 

him,"  does  not  state  a  ground  of  at-  Code  (1896),  ^  3196. 

^chment.     M'Culloch    v,    Foster,  4  8.  Prior  to   the   ratification   of  the 

Y^rg.  (Tenn.)   163;   Maples  7'.  Tunis,  amendment    of    the    constitution    of 

Ji  Humph.  (Tenn.)  no.  the  state  of  Tennessee,  on  the  22d  of 

A  statement  that  a  debtor  has  hastily  February,  1865,  an  attachment  could 

Jtmoved  his  live  stock  to  another  state  not  be  issued  as  an  original  process  for 

jor  purposes  of  hindering  and  delay-  any  cause  of  action  ex  delicto.     Swan 

^"fjhe  complainant  in  the  collection  v.  Roberts,  2  Coldw.  (Tenn.)  153. 

«'  his  debt,  does  not  fulfil  the  require-  4.  The  affidavit  must  state  the  nature 
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Richard  Roe  (here  set  out  in  the  language  of  the  statute  one  or  more 
of  the  grounds  of  attachment);  wherefore  (concluding  as  in  Form 
No.  S657,  supra). 

b.  For  Anelllary  ktXa/Aymeat. 

(1)  In  the  Circuit  Court, 

Form  No.  aOjg. 
yohn  Doe,  plaintiff,      i 
against  V 

Richard  Roe.  defendant.  ) 

l^^ry  cJ"ty"°°^  \  S"'  Affidavit  for  AnciU.T,!  Attaehm.nt. 
Before  me,  Calvin  Clark,  clerk  of  the  Circuit  Court  in  and  for 
said  county  and  state,'  this  day  personally  appeared  yohn  Doe  (or 
Samuel  Short)  and  in  due  form  of  law  made  oath  that  he  is  {the 
agent  or  attorney  of  yohn  Doe)  the  plaintiff  above  named,  that  suit 
was  commenced  by  the  said  plaintiff  against  Richard  Roe,  the  above 
named  defendant,  in  the  Circuit  Court  of  Maury  County,  by  per- 
sonal summons,  duly  issued  on  the  4th  day  of  January.  i897,  and 
personally  served  according  to  law  upon  said  defendant  on  the  4^i 
day  of  January,  i897.  as  appears  from  the  official  return  on  file  in 
said  cause,  in  which  said  court  said  cause  is  now  pending ;  that  he 
(or  the  said  yohn  Doe)  has  (continuing  and  concluding  as  in  Form 
No.  2657  or  No.  2658,  supra,as  the  case  may  be).* 

(2)  In  the  Justice's  Court, 

Form  No.  iBfio. 

(  Title  of  cause  and  statement  of  venue  as  in  Form  No.  2657,  supra. ) 
Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county  and  state,  this  day  personally  appeared  yohn  Doe  (or  Sam- 
uel Short)  and  in  due  form  of  law  made  oath  that  he  is  (the  agent 

of  the  cause  of  action,  that  the  damaees  of,  the  tribunal  in  which  it  is  pending:, 

sued  for  are  justi/  due  the  plaintiff  as  the  amount  claimed  or  the  amount  of 

affiant    believes,    but    that     the    true  damans  laid  in  theaclion, and  that  the 

amount  of  such  damages  are  not  ascer-  cause  of  action  stated  is  just.    Thomp- 

tained.     Tenn.  Code  (1896),  J  5329.  son  r.  Carper,  it  Humph.  (Tenn.)«UJ; 

1.  If  the  affidavit  is  for  judicial  at-  Morris  v.  Davis,  4  Sneed.  (Tenn.)  453; 

tachment.  instead  of  ihe  word  "  ancil-  Swan   v.   Rolwrts,  a  Coldw.   (Tenn.) 

lary"  substitute  the  word  "judicial."  157;  Smith  f.  Foster, 3  Coldw.  (Tenn.) 

a.  For  the  authority  of  the  clerk  to  145 ;  Woodfolk  v.  Whitworth,  5  Coldw. 

take  affidavits  and  administer  oaths,  see  (Tenn.)  564 ;  Gibson  v.  Carroll,  1  Heisk. 

Tenn.  Code  (1896),  4  5865.  (Tenn.)  15;  Opg  r.  Leinarl,  i  Hei«k. 

S.  AudllUT  AttachmanV — An  ancil-  (Tenn.)  531:  Lewis  i'.  Woodfolk,  a 
larx  attachment  issued  without  an  affi-  Baxt.  (Tenn.)  57:  Lowenheim  f.  Lock- 
davit  will  be  quashed  on  motion  of  the  hard,  3  Bait.' (Tenn.)  314;  Robb  -v. 
defendant  after  judgment  on  the  mer-  Parker,  4  Heisk.  (Tenn.)  69;  Watt  f. 
its.  Watt  II.  Carnea,  4  Heisk.  (Tenn.)  Games,  4  HHsk.  (Tenn.)  533;  Walker 
531.  V.  Cottrell,  6  Baxt.  (Tenn.)  265:  Peak 
"The  affidavit  should  state  that  a  suit  v.  Buck,  3  Baxt.  (Tenn.)  71;  Spark- 
has  been  commenced  by  the  plaintiff  man  v.  Sparkman,  4  Bail.  (Tesn.) 
against  the  defendant,  the  nature  there-  45. 
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or  attorney  of  yohn  Doe)  the  plaintiff  above  named,  that  this  suit 
was  commenced  by  the  said  plaintiff  against  Richard  Roe^  the  above 
named  defendant,  before  Abraham  Kcnt^  a  justice  of  the  peace  of 
Baid  county  and  state,  by  warrant  duly  issued  yanuary  4^  i8P7, 
and  personally  served  upon  him  the  said  Richard  Roe  on  January 
4,  i8^7,  as  appears  from  the  official  return  on  file  in  said  cause ; 
that  he  (or  the  said  yohn  Doe)  has  (continuing^  and  concluding  as 
in  Form  No.  2667  or  No,  2668 ^  supra^  as  the  case  may  be). 


e.  Judieial  Attachment  ~  Return  *'  Not  Found." 

No  affidavit  is  required  for  the  issuance  of  a  writ  of  judicial 
attachment.  The  writ  is  ordered  by  the  court  upon  a  motion  based 
upon  the  summons  returned,  '*  Not  to  be  found  in  my  county."  l 

Form  No.  a66x. 

(Indorsed  upon  the  summons  should  be  this  return:) 
Search  made,  and   Richard  Roe^  the   defendant   named  in  the 
within  summons,  is  not  to  be  found  in  my  county.* 

Simon  Stevenson^ 
Sheriff  of  Maury  County,  Tenn. 

88.  Texas.' 
a.  In  the  District  Coort 

Form  No.  2  55  a. 

The  State  of  Texas,  )  In  the  District  Court  in  and  for  Freestone 
Freestone  County.     \      County,  Texas. 

^'^"  fgainS^'''^'^'*      \    Affidavit  for  Attachment. 
Richard  Roe,  defendant.  )  ^^'  -^^^• 

The  State  of  Texas,  ) 
Freestone  County.     \  ^'' 

Before  me  came  yohn  Doe  (or  Samuel  Short)  ^  who,  being  first 

1.  In  any  civil  action  when  the  sum-  8.  The  judges  and  clerks  of  district 
mons  has  been  returned,  **Not  to  be  and  county  courts,  and  justices  of  the 
found  in  my  county,"  as  to  all  or  any  peace,  may  issue  writs  of  original  at- 
one of  the  defendants  residents  of  the  tachment,  returnable  to  their  respec- 
county,  the  plaintiff  may  have  an  alias  tive  courts,  upon  the  making  of  the 
or  pluries  summons  for  the  defendant,  affidavit  as  required  by  the  Tex.  Rev. 
or  at  his  option  an  attachment  against  Stat.  (1895),  art.  186. 

the  defendant's  estate.     Tenn.  Code  Verlfled  Petition  in  Lieu  of  Affidavit. — 

(1896),  §  5226.  Where  a  verified  petition  alleges  facts 

2.  The  return,  **  Not  to  be  found  in  sufficient  for  the  issuance  of  an  attach- 
niy  county,"  implies  that  the  defendant  ment,  these  facts  need  not  be  set  forth 
is  a  resident  of  the  county,  and  the  in  a  separate  affidavit.  Huffman  v, 
failureofthesheriflftofind  him  implies  Hardeman  (Tex.  1886),  i  S.  W.  Rep. 
that  he  is  evading  process.  Such  a  re-  575  ;  Watts  t-.  Harding:,  5  Tex.  386. 
turn  not  only  authorizes  an  alias  sum-  4.  Title  and  Description  of  Parties. — 
mons,  but  an  attachment  against  the  An  affidavit  for  attachment  having  the 
estate  of  the  defendant.  Carlisle  v,  title  ♦*Otto  Heinze  &  Co.  vs.  Munze- 
Uwan,  85  Tenn.  167.  sheimer  &  Klien/'  is  sufficient,  without 
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duly  sworn  according  to  law,  upon  his  oath  Bays,  that  he  is  (the 

agent  or  attorney  of)^  the  plainti^  in  the  above  entitled  cause  ;  that 
Richard  Hoe,  the  defendant  *  above  named,  is  '  justly*  indebted  to 
him  ■  (or  the  said  yohn  Doe)  in  the  sum  of  Jive  hundred  doliars,* 

putting    the  words   "plaintiffs"   and  material  fact.   Huffman  t'.  Hardeman 

"  defendants  "    after     the     retppctive  (Tei.  1886),  i  S.  W.  Rep.  575. 

parties.     Munxeaheimer  f .  Helnxe,  74  4.  AUU7    Isdebtad.  — The    affidavit 

Tex.  354.  muit  stale  "that  the  defendant  is  justly 

Setting  out  the  Christian  name  of  indebted  to  the  plaintiff."    Marshall  v. 

one  of  ihe  partners  in  a  different  man-  Ailej,  15  Tex.  343. 

"  .ler  than  set  forth  in  the  petition  is  The  omisaion  of  the  word  "justly" 

.■a:al.      The  aflidavit  cannot  be  aided  by  has  been  held  fatal.     Evans  t'.  Tucker, 

u'lerence  to  the  petition,  as  the  state-  59  Tex.  349. 

nient<i  in  the  nffidavit  and  petition  are  But  an  affidavit  stating  that  defend- 
■ontradictcry,  and  there  is  nothing  to  ant  is  "indebted  "  instead  of  "justly 
show  which  19  correct;  the  affidavit  will  indebted  "  is  not  insufficient  where  the 
Dl"  aided  by  the  petition  only  when  the  petition  is  positively  verified  and  em- 
former  Is  imperfect.  Focke  v.  Harde-  bodies  as  an  exhibit  a  statement  of  (he 
man,  67  Tex.  173.  indebtedness,  verified  by  an   affidavit 

Stating  Ihe  names  of  the  parties  as  stating  that  Itisjusi.  Ciallim  r.  Kams- 

they  are  staled  in  the  petition,  where  ler   (Tex.  Civ.  App.   1896),  36  S.   W. 

-he  petition  and  affidavit  are  filed  at  the  Rep.  1018. 

same  lime  and  marked  with  the  same  S,  An  affidavit  stated  that  defendant* 

file   number,   Identifies    the   cause   to  are  justly  indebted  "  to  said  plaintiff," 

wiiich  the  affidavit  belongs.     Munzen-  and  that  "plaintiffs"  are  likelv  to  lose 

heimer  i',  Manhattan  Cloak,  etc.,  Co.,  their  debt.     It  was  held  that  the  word 

79  Ten.  318.  "plaintiff"  was  a  mere  clerical  error. 

An  affidavit  corresponding  with  the  Weis  r.Chlpman,3Tex.Civ.  App.106. 
petition  as  to  the  names  of  the  parties,  '  1.  The  affidavit  must  state  the 
the  amount  sued  for,  and  the  nature  of  amount  sued  for.  Marshall  v.  Alley, 
the  suit,  filed  with  the  papers  in  the  35  Tex.  343.  But  it  need  not  be  slated 
cause  and  acted  upon  by  ^e  clerk  In  with  absolute  accuracy.  Rainwater- 
issuing  the  writ,  sufficiently  identifies  Boogher  Hat  Co.  v.  O'Neal,  83  Tex. 
the  suit  if  not  filed  on  the  same  dar  337.  Though  it  must  be  stated  in  such 
upon  which  the  petition  was  lilea.  a  manner  as  not  to  leave  it  conjectural. 
Eilers  11.  Forbes  (Tex.  Civ.  App.  1895),  ^^P^y  t'.  Heidenheimer,  58  Tex.  663. 
33  S.  W.  Rep.  709.  Morgan  v.  Johnson,  15  Tex.  568,  de- 

1.  TbonuiTKaks. — Theaffidavit may  elding  that  an  affidavit  was  sufficient 

be  made  by  the  plaintiff,  his  agent  or  which  alleged  that  the  defendant  was 

attorney.     Tex.  Rev.  Stat.  (1895),  art.  "  indebted  to  the  plaintiffs  in  the  sev- 

186.  eral  sums  of  money  mentioned  "  in  the 

Describing  the  affiant  as  the  "  agent  petition,  is  distinguished  from  the  case 

of  plaintiff"  is  sufficient  though  signed  of  Espey  v.  Heidenheimer,  58  Tex.  663. 

by  him  In  his  own  name  alone,  without  If  the  amount  is  required  to  be  set 

any  reference  to  his  agency.  La  Force  forth  in  the  petition,  and  such  is  done, 

r.  Wear,  etc.,  Dry  Goods  Co.,  8  Tex.  it  is  only  necessary  to  refer  to  it  in  the 

Civ.  App.  572.  affidavit  as  the  sum  for  which  the  at- 

3.  The  use  of  the  word  "defendant  "  tachment  is  obtained.   Watts  v.  Hard- 

Instead   of    the    word    "defendants,"  ing,  5  Tex.  386. 

where  the  writ  was  issued  against  more  An  affidavit  varying  in  the  statement 

than  one  defendant,  has  been  held  fatal,  of   an  account   from   the  affidavit  at- 

Perrill  z:  Kaufman,  73  Tex.  314.  tached  to  the  account  is  not  sufficient. 

S.  The  omission  of  the  word  "  is"  Brasher  v.  Cuchia,  4  Tex.  Civ.  App. 

before   the   words  "justly  indebted"  690. 

has  be^n  held  fatal.   City  Nat.  Bank  v.  The  variance  is  fatal  where  the  af- 

Flippen,  66  Tex.  6ro.  fidarit  slates  the  amount  of  the  debt 

But  a  clerical  error  in  omitting  the  to  be  $508  and  the  petition  states  it  as 

word    "are"   before   the  word    "in-  being   (1488,    Moore   v.    Corley  {Tex. 

deb  led "   Is    unimportant    where    the  App,  1890),   16  S.   W.   Rep.  787;  but 

other  papers  in  the  case  set  forth  the  not  fatal  where  both  the  petition  and 
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with  interest  thereon,  from  the  1st  day  of  January^  i8P^,ion  or  for 
{htre  may  he  stated  the  nature  of  plaintiff  "^  s  claim)  ;  that  the  said 
defendant  {here  set  out  in  the  language  of  the  statute  one  or  more  of 
ih grounds  for  attachment)  ;^  that  this  attachment  is  not  sued  out 
for  the  purpose  of  injuring  or  harassing  the  defendant,'  and  that 

the  afll^ayit  correctly  described   the  easily    capable  of    certain    ascertain- 

indebtedness  and   stated   the   correct  ments. 

amountdue,  there  being  a  mere  recital  Where  the  affidavit  stated  that  the 
in  the  affidavit  that  the  additional  ten  defendant  was  indebted  to  the  plaintiff 
percent,  of  the  sum  due  provided  for  in  a  certain  sum  "  together  with  inter- 
in  the  note  sued  on  amounts  to  more  est  and  attorney's  fees,  as  set  forth  in 
than  it  really  does.  Rogers  v.  East  plaintiff's  petition  filed  in  this  cause," 
Line  Lumber  Co.  (Tex.  Civ.  App.  it  sufficiently  described  the  debt  by 
^^)»  33  S.  W.  Rep.  312.  aid  of  such  reference  to  the  petition. 

For  the  jurisdiction  of  the  district  La  Force  v.  Wear,  etc.,  Dry  Groods 

court  with  respect  to  the  amount  in  Co.,  8  Tex.  Civ.  App.  572. 

controversy,  see  Tex.  Rev.  Stat.  (1895),  2.  Statement  of  Statutory  Groimds. — 

art.  1098.  Reciting  that  the  defendant  *'  is  not  a 

PorDeUNot  Due. — A  writ  of  attach-  resident  corporation,  or  is  a  foreign 

mem  as  provided  for  in  Tex.  Rev.  Stat,  corporation,  or  is  acting  as  such,"  is 

(1^)1  art.  186,  may  issue  although  the  sufficient.      Soci^t^  Fonciere,  etc.,  r. 

plaintiff's  debt  or  demand  is  not  due,  Milliken,  135  U.  S.  304. 

and  the  same  proceedings  shall  be  had  Averring  that  the  defendant  **has 

thereon  as  in  other  causes,  except  that  disposed  of  his  property  with  intent  to 

no  final  judgment  shall  be  rendered  defraud,"  etc.,  was  sufficient,  although 

^inst  the  defendant  until  such  debt  the  statutory  language  states  "hasdis- 

or  demand  shall    have   become   due.  posed  of  his  property  in  whole  or  in 

Tex.  Rev.  Stat.  (1895),  art.  189.  part    with    intent   to    defraud,"    etc. 

Affiant  need  not  state  in  his  affidavit  Steinam  v.  Gahwiler  (Tex.  Civ.  App. 

when  the  amount  will    become  due  1895),  3<>  3*  ^ '  R>ep.  472. 

when  it  appears  that   it  is   not  due.  A  clerical  error  in  an  affidavit  stat- 

Hinzie  v.  Moody,  i  Tex.  Civ.  App.  26.  ing  that  defendant  ''his  "  disposed  of 

An  affidavit  need  not  alleee  the  im-  his  property,  etc.,  instead  of  using  the 

maturity  of  the  dfebt  when  me  instru-  word  **has"  before   the  word   **dis- 

ment  shows  on  its  face  that  it  is  not  posed  "  is  no  ground  for  quashing  the 

due.  Panhandle  National  Bank  v.  Still,  attachment.     Corrigan   v,  Nichols,  7 

84  Tex.  337;  Munzenheimer  v.  Man-  Tex.  Civ,  App.  26. 

kattan  Cloak,  etc.,  Co.,  79  Tex.  318.  AlttmatiTe  Statement!. — An  affidavit 

An  affidavit  which   states  that  the  which  embraces  more  than  one  distinct 

debt  is  due  at  one  time,  where  the  peti-  statutory  ground,  set  out  in  the  alter- 

tion  states  it  to  be  due  at  a  different  native,  win  not  authorize  the  issuance 

time,  is  fatally  defective.     Evans  v,  of  a  writ    Carpenter  v.  Pridgen,  40 

Tncker,  59  Tex.  249.  Tex.  32 ;  Dunnenbaum  v.  Schram,  59 

1.  iBtoeit. — ^An  affidavit  describing  Tex.  281, /<?//owi»>?' Hopkins  v.  Nich- 

a  debt  as  bearing  interest  from  date,  ols,  22  Tex.  206,  distinguishing  Blum 

where  the  petition  described  the  debt  v.   Davis,   56  Tex.   427;    Parsons    v. 

as  bearing  interest  from  maturity,  is  a  Stockbridge,  42   Ind.    121;    Klenk   v. 

ground  for  quashing  the  attachment.  Schwalm,  19  Wis.  ifi. 

Moore  v,  Kaufman  First  Nat.  Bank,  82  In  Blum  v,  Davis,  56  Tex.  427,  the 

^^*-  537-  affidavit  was  in  the  alternative,  but  em- 

Wrighti;.  Ragland,  18  Tex.  289,  de-  braced  different  phases  of  one  distinct 

ciding  that  an  affidavit  stating  that  the  statutory  ground,  and  was  not  bad. 

defendant  was  justly  indebted  to  the  8.  In  Moody  v.  Levy,  58  Tex.  532, 

plaintiff  in  a  specified  sum  besides  in-  the  affidavit  was  fatally  defective  which 

terest  is  distinguished  from  the  case  of  alleged  that  the  *'  affidavit  is  not  sued 

Espey  V.  Heidenheimer,  58  Tex.  662;  out  for  the  purpose  of  injuring  and 

in  the  former  case  the  principal  debt  harassing  the  said  defendant." 

uid  the  rate  of  interest  being  stated.  An  affidavit  that  **  this  attachment 

the  whole  amount  of  the  claim  was  was  not  sued  out  for  the  purpose  of 
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the  plaintiff  will  probably  lose  his  debt  unieBS  such  attachment  i 
isBued.^  John  Dot  (or  Samuel  Short). 

Sworn  to  and  subscribed  before  me,  this  29fh  day  of  February 
i897.»  Calvin  Clark,'  Clerk  of  the  District 

Court  of /^reej^owe  County,  Texas. 

BY  AOBNT DEFENDANT  A  PARTNERSHIP. 

Form  No.  1663.4  * 

(Precedent  In  Evans  v.  Lawson,  64  Tex.  200.) 
The  State  of  Texas,  i  In    the    District   Court,    Mitchell  County 
County  of  Mitchell.  \      Texas. 
B.  C.  Evans,  plaintiff, 


Lavison,    Smith  <&    Co.,  defendants. 

Before  me,  the  undersigned  authority,  this  day  personally  appearei 
Henry  Einch,  agent  ^  of  piaintifl  in  the  above  entitled  cause,  who 
being  duly  sworn,  deposes  and  says  that  Lawson,  Smith  rf  Co., 
firm  composed  of  W.  P.  Lawson,  Robert  Smith,  and  Sol  Kahn 
defendants,  are  justly  indebted  to  plaintiff  in  the  sum  of  $7S3.I4 
due  and  payable.  Three  hundred  and  sixty-three  and yburieen  one 
hundredths  dollars  was  due  on  the  15th  day  of  March,  i8S4,  allow 
ing  three  days  of  grace,  and  $360  of  said  sum  will  be  due  on  the  4'. 
day  of  April,  1SS4,  allowing  three  days  of  grace.'  That  the  sai< 
Lawson,  Smith  rf  Co.  have  secreted  their  property  for  the  purpos 
of  defrauding  their  creditors,  and  that  this  attachment  is  not  sue' 
out  for  the  purpose  of  injuring  or  harassing  the  defendants.  Tha 
the  plaintilf  will  probably  lose  the  above  stated  indebtedness  unle« 
such  attachment  is  issued.  Henry  Fineh. 

Sworn  to  and  subscribed  before  me,  this  18th  day  of  Afarck,  A.LJ 
i&S^.  H.  R.  Salomon, 

Clerk  District  Court,  Mitche/l  County 

By  E.  C.    Wells,  Deputy. 

injuring  or  harassing  the  defendant"  is  davit  for  attBchment  to  be  instituted  < 

insufficient  where  there  are  two  defend-  the  district  court  of  another  coum- 

ants.     Gunst  J'.  Pelham,  74Tex.s86.  Goldsoll    v.    VoUw,    i   Tei.    Unrej 

1.  It  is  not  necessary  to  state  in  an  Cas.  90. 

affidavit  for  attachment  against  a  non-  For  the  form  of  the  jurat  generall; 

resident  that  the  plaintiff  will  probably  see  the  title  Affidavits,  vol.   i,  pj 

lose  his  debt.     Goldsoll  v.  Votaw,  i  560-570.     As  to  what  officers  have  ai 

TeK.   Unrep.  Cas.  90,  citine  Messner  thority  to  take  and  certify  affidavits  f. 

V.  Hutching,  17  Tei.  597 ;  AVright  v.  attachment,  see  3  Encyc.  of  Pi.  an 

Smith,  19  Tex.  398.  Pr.  6,  7. 

9.  The  jurat  stating  that  "On  this  4.  ComparetheprecedentsinWripl 

day  personally  appeared  Gebhard  Gab-  v.  Ragland,  18  Tex.  290;  Primro.=e 


ind  having  been  duly  sworn  by     Roden,  14  Tex.  I 
me,  subscribed   to  the  foregoing  afn-        B.  It  is  not  necessarT  ft 
davit,"  sufficiently  shows  that  it  was     to  swear  that  he   is  the  agent  o 


1  and  suliscrilied  to  by  Gebhard  plaintiff,  it  being  sufficient  if  he  is  1 

Gahwiler  l>efoEe  the  officer  who  took  scribed  as  such  agent  in  the  aDidai 

the    affidavit.      Steinam   v.    Gahwiler  Evans  v.  Lawson,  64  Tex.  199. 

(Tei.Civ.App.i895),3oS.W.Rep.473.  8.  As    to    the    description    of      1 

3.  A  clerk  of  the  district  court  is  not  amount  sued  for  this  affidavit  was  1 

authorized  to  take  and  certify  an  affi.  held.     Evans  -v.  Lawson,  64  Tex.  19 
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BY  AGENT  OF  PARTNERSHIP. 

Fonn  No.  2664. 
(Precedent  in  L*a  Force  v.  Wear,  etc.,  Dry  Goods  Co.,  8  Tex.  Civ.  App.  572.) 

Suit  pending  in  the  District  Court  of  Montague  County,  Texas. 
Weard  Boogher  Dry  Goods  Co.  ) 

V.  >  No. . 

T,  If,  La  Force.  ) 

I,  John  S.  Triplett,  do  on  oath  state  that  I  am  the  agent  of  the 
plaintiff^  in  the  foregoing  suit;  and  I  further  swear,  that  the  de- 
fendant in  said  suit,  Zl  H.  La  Force,  is  justly  indebted  to  the 
plaintiff  in  said  suit  in  the  sum  of  $£,148.^5,  together  with  interest 
and  attorney's  fees,  as  set  forth  in  plaintiff's  petition  filed  in  this 
cause,  which  sum  is  due,  as  alleged  in  said  petition. ^ 

And  I  further  swear,  that  the  defendant  has  disposed  of  his  prop- 
erty for  the  purpose  and  with  the  intent  to  defraud  his  creditors ; 
that  the  writ  of  attachment  sued  out  in  this  case  is  not  sued  out  for 
tbe  purpose  of  injuring  or  harassing  the  defendant,  and  unless  such 
attachment  is  issued  the  plaintiff  will  probably  lose  its  debt. 

yohn  S.  Triplett. 

Sworn  to  and  subscribed  before  me,  May  4j  iS9S. 

(l.s.)  y.  P.  Dowd,  Notary  Public. 

FOR  ATTACHMENT  BY  ONE  PARTNERSHIP  AGAINST  ANOTHER. 

Form  No.  2665. 
(Precedent  in  Eilers  v.  Forbes  (Tex.  Civ.  App.  1895),  3a  S.  W.  Rep.  709. )8 
The  State  of  Texas,  ) 
County  of  Travis,     ) 

McKean,  Filers  d  Co.  (No.  1,15S) 

against 
J.  A.  Forbes,  Theodore  Loose ^  and  G.   W.  Barnett. 

Before  the  undersigned  authority  on  this  day  came  and  personally 
appeared  A.  T.  McKean,  who,  being  by  me  duly  sworn,  dep>oses 
and  says  that  he  is  a  member  of  the  firm  of  McKean,  Filers  d^  Co., 
plaintiffs  in  the  above  entitled  and  numbered  cause,  and  that  said 
firm  is  composed  of  affiant  and  A .  y.  Filers;  that  the  defendants 
in  said  above  entitled  and  numbered  cause,  y.  A.  Forbes,  TTieodore 
Loose,  and  G.  W,  Barnett,  are  justly  indebted  to  the  plaintiffs,  the 
said  McKean,  Filers  it  Company,  in  the  sum  of  six  hundred  and 
thirty.five  and  SI- 100  dollars  ($635.31-100)  for  goods,  wares,  and 
merchandise  sold  and  delivered  to  them  by  plaintiffs  at  the  special 
instance  and  request  of  defendants  while  said  defendants  were  mer- 

l.  This  affidavit  was  upheld  as  prop-  r.  Wear,  etc.,  Dry  Goods  Co.,  8  Tex. 

crly  describing  the  affiant  as  **  agent  of  Civ.  App.  573. 

the  plaintiff  "  though  signed  by  him  in  8.  This  affidavit  was  upheld  as  suffi- 

Ws  own  name  alone  without  reference  ciently  stating  the  names  of  the  parties, 

tosuchagency.    La  Forces.  Wear,  etc.,  the  amount  sued  for,  and  the  nature 

Dry  Goods  Co.,  8  Tex.  Civ.  App.  572.  of  the  suit,  and  as  properly  identifying 

1  This  affidavit  was  upheld  as  suffi-  the  suit  to  which  it  belongs.     Eilers  v. 

cientlj  describing  the  amount  sued  for  Forbes  (Tex.  Civ.  App.   1895),  32  S. 

hy  reference  to  the  petition.     La  Force  W.  Rep.  709. 
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chants  doing  bueiness  under  the  firm  name  and  Btyie  of  J.  A.  Forbes 
rf  Co,;  that  said  defendants,  J.  A.  Forbes,  Theodore  Loose,  and 
G.  W.  Barnelt,  secrete  themselves  so  that  the  ordinary  process  of  the 
law  cannot  be  served  upon  them ;  that  the  attachment  now  applied 
for  is  not  sued  out  for  the  purpose  of  injuring  or  harassing  the  de- 
fendants, or  either  of  them;  and  that  plaintiffs  will  probably  lose 
their  debt  unless  such  attachment  is  issued.  A.  T.  McKean. 

Sworn  to  and  subscribed  before  me,  this  ) 
f»tk  day  of  September,  A.D.  \%9$.       \ 

A.   W.  Wilkerson, 
Notary  Public,  Travis  County,  Texas. 

b.  In  the  County  Court  i 
Form  No.  lOSO. 
The  State  of  Texas,  }  In   the   County  Court   of  Freestone  Coun^, 
Freestone  County.     \       Texas. 

(Continuing as  in  Form  No,  S662,  stating  plaintiff's  claim  in 
an  amount '  viithin  the  Jurisdiction  of  the  County  Court,  and  con- 
cluding with  affiant's  signature  and  the  proper  jurat.) 

0.  Id  the  JusQee's  Coufls 
Form  No.  aSS?. 

The  State  of  Texas,  /  In  the  Justice's  Court  of Precinct,   in 

Freestone  County.      \       said  county,  before  Abraham  Keni^  Justice 
of  the  Peace. 
{  Continuing  as  in  Form  No.  £662,  stating  the  amount*  of  plain- 
tiff's claim  luithin  the  Jurisdiction  of  the  justice,  and  concluding 
■wtth  the  affiant's  signature  and  the  proper  Jurat,) 

89.  Utah.>> 

a.  In  the  District  Court. 

Form  No.  1668. 

State  of  Utah,  }  In  the  District  Court  of  the  Tltird  Judicial 

County  of  Salt  Lake.  \  District. 

1.  The  county  judge  shall  have  au-  S.  The  atlidaVJi  seems  to  be  limilar 

thority  eltber  in  term  time  or  in  vaca  to  that  required  by  the  statutes  of  Cali- 

tliin   to   amend   writa   of   attachment,  fornia  and  Montana.     3  Comp.  Laws 

Tex.  Rev.  Sut.  {1895),  art.  1163,  Utah  (1888),  ^  3309, 

9.  For  the  jurisdiction  of  a  county  Omitting  tiie  formal  parts  the  aflida- 

court  with  respect  to  the  amount  in-  vlt   sustained   In   Bowers    v.   London 

volved   in   the  controversy,   see   Tei,  Bank.s  Utah4i7,waaasfol!ows:  "(f/A 

Rev.  Stat.  (1895),  arts.  1154,  1155,  Ham  N.  //.  fiaweri,  the  plaintiff  in  the 

S,  A  justice  of  the  peace  shall  have  action  above  named,  being  duly  snom, 

the  same  power  in  cases  within  his  ju-  deposes  and  says  that   the  defendant 

risdiction  as  judges  and  clerks  of  dis-  above  named  is  Indebted  to  him,  the 

trict  and  county  courts  to  issue  writs  said  plaintifT,  in  a  certain  sum,  that  is 

of  attachment.    Tei.  Rev.  Slat.  (1895),  to  say,  in  the  sum  al  forty-niir  then- 

—    'S?!-  tand  nine  haudrtd  and  seventy  dollars 

,  Forthe  jurisdfctionof  a  justiceof  aai  forty-eigkt  cents,  over  and  above 
the  peace  » 

(189s).  f 


am.  ATTACHMENT,  ETC.  2668, 

John  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
State  of  Utah,  \  ^\ 

County  of  Salt  Lake,  \ 

John  Doe^^  the  plaintiff  in  the  action  above  named,  being  duly 
swom,  deposes  and  says  that  the  defendant  above  named  is  indebted  to 
I'lim  the  said  plaintiff  in  a  certain  sum,  that  is  to  say  in  the  sum  oifivt 
hmdred  6.o}Xzx%^  over  and  above  all  legal  set-offs  and  counter-claims, 
upon  an  express  (or  implied)  contract  (or  judgment) ,  that  is  to  say 
[here  set  out  in  words  and  figures  the  nature  of  the  contract  or  Judg- 
ment as  the  case  may  be) ,  and  that  such  contract  is  payable  in  the 
state  of  Utah;  that  said  sum  has  not  been  secured  by  any  mort- 
gage, lien,  or  pledge  upon  real  or  personal  property  situate  or  being 
in  said  state  of  Utah ;  that  the  said  debt  is  an  actual  bona  fide 
existing  demand  due  ^  and  owing  from  the  said  defendant  to  the 
plaintiff,  and  that  the  attachment  herein  is  not  sought,  and  this  ac- 
tion is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of 
said  defendant. 

And  this  affiant  further  says  that  the  following  cause  for  issuing 
an  attachment  in  this  action  actually  exists  at  the  time  of  making 
this  affidavit,  to  wit :  That  the  said  defendant  (here  specify  one  or 
more  of  the  causes  for  attachment).^  yohn  Doe. 

Subscribed  and  sworn  to  before  me,  this  twenty-ninth  day  of  yan- 
uary,  A.D.  i8P7.  Calvin  Clark,  Clerk  of  the  District  Court, 

Salt  Lake  County.  • 

defendant's  bank  and  for  property  sold;  controversy,  see  i  Utah  Comp.  Laws 

that  said  sum  has  not  been  secured  by  (1888),  p.  103,  ^  3. 

tnjr  mortgage  lien,  or  pledge  upon  real  4.  See  2  Comp.  Laws  of  Utah  (1888), 

or  personal  property  situate  in  said  ter-  f  3308,  subd.  5,  in  cases  for  which  an 

ritory  of  Utah ;  that  the  said  debt  is  an  attachment  may  be  issued  for  debt  not 

actual  bona  fide  existing  demand  due  due. 

and  owing  from  the  said  defendant  to  6.  The  causes  for  which  the  attach- 

the  plaintiff,  and  that  the  attachment  ment  may  be  issued  in  Utah  are  ehu- 

herein  is  not  sought  and  this  action  is  merated  in  ^  3308,  2  Comp.  Laws  Utah 

not  prosecuted  to  hinder,  delay,  or  de-  (1888). 

fraud  anj  creditor  of  said  defendant.  The  following  affidavits  were  held 

And  this  deponent  further  says  that  sufficient  against  the  objection  that  the 

the  following  cause  for  issuing  an  at-  ground  of  attachment  was  stated  con- 

tachment  in  this  action  actually  exists  junctively : 

at  the  time  of  making  this  affidavit,  to  Stating  that  **  the  defendant  has  dis- 

wit,  that  the  said  defendant  is  a  non-  posed  of  and  concealed,  and  is  about  to 

resident,  and  is  not  residing  in  said  assign,   dispose    of    and    conceal,   his 

Utah  Territory,  but  is  a  foreign  corpo-  property  with   intent  to  defraud   his 

ration  organized  underhand  by  virtue  creditors."     McCord,    etc.,    Mercan- 

of  the  laws  of  Great  Britain^  tile  Co.  v.  Glenn,  6  Utah  139.     And 

1.  An  affidavit  for  attachment  stating  stating  **  that  the  said  defendant.  Little, 

the  county,  but  omitting   the  letters  Roundy  &  Co.,  has  assigned  and  dis- 

*' ss."  is  not  defective.     McCord,  etc.,  posed  of,  and  is  about  to  assign  and 

Mercantile  Co.  v.  Glenn,  6  Utah  139.  dispose  of  its  property  with  intent  to 

4.  The  affidavit  must  be  by  or  on  be-  defraud   its  creditors."     Deseret   Na- 

half  of  the  plaintiff.     2  Comp.  L.  Utah  tional  Bank  v.  Little  (Utah  1896),  44 

(1888),  §  3309.  Pac.  Rep^30. 

'•  For  the  jurisdiction  of  a  district  6.  For  the  form  of  the  jurat  gener- 

court  depending  upon  the  amount  in  ally,  see  the  title  Affidavits,  vol.  i, 
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b.  In  the  Justice's  Coort.  i 
Form  No.  aOfift. 

SuteofUtth,  )     ^  (^'JtToftl^)'^'  P"<=i»«. 

'  ■'     Before-4irflAa»iA'«»/,  Justice  of  the  Peace. 

(Continuing  as  in  Form  No.  2668,  supra,  stating  plaintiff ''s 
claim  for  an  amount^  ■within  the  Jurisdiction  of  tke  Justice,  and 
concluding  with  affiant's  signature  and  the  proper  Jurat.) 

40.  Virginia." 

a.  In  Suit  for  Speelflo  Peraonal  frotrntj. 

Form  No.  a 670. 

Vii^nia,  County  (or  Corporation)  of  Albemarle,  to  wit. 

This  day  yohn  Doe  (or  Samuel  Short),*  being  first  duly  ewom 
according  to  law,  made  oath  before  me,  Calvin  Clark,  clerk  of  the 
court  of  said  county  (or  corporation)  of  Albemarle,  and  says  (that 
he  is  the  agent  or  attorney  of  yohn  Doe)  that  he  (or  the  said  yohn 
Doe)  is  (or  is  to  be)  the  praintiff  in  an  action  at  law  •  which  has 
been  (or  is  about  to  be)  instituted  in  the  circuit  (or  corporation) 
court  of  the  county  (or  corporation)  of  Albemarle;  that  the  nature 
of  the  personal  property  to  be  recovered  is  {here  slate  the  nature  of  the 
property),  and  that  according  to  affiant's  belief  the  value  of  such 

pp.  560-570.     Ab  to  what  officers  have  propertj  In  the  county  where  the  suit 

authority  to  take  and  cexxiiy  affidavits  is  brouf^ht,  it  being  sufficient  to  show 

for  attachment,  see  3  Encyc.  op  Pl.  that  he  has  property  and  effects  in  any 

AND  Ph.  6,  7.  countyof  theslate.     Anderson  f.  John- 

I.  A  writ  to  attach  property  of  the  son,  33  Gratt.  (Va.)  558, 

defendant  must  be  issued  by  the  justice  For   bills   in   equity   for  an  atlach- 

at  the  time  of   or  after   issuing  sum-  ment,  see  Rittenhouse  v.   Harman.  7 

mons  and  before  answer,  on  receiving  W.  Va.   38a;    Curry  n.   Hale,   15  W. 

an   affidavit   by   or   on   behalf  of   the  Va.   868;    Goshorn   v.   Snodgrass,   17 

plaintiff,  showing  the  same  facts  as  are  W.  Va.  734. 

required  to  be  shown  by  the  affidavit  4.  Tiie  affidavit  may  be  made  by  the 

forattachmentoutof  thedistrictcourt.  plaintiff,  his  agent  or  attorney.     Va. 

a  UiahComp,  Ijiwb  (1888),  4  3573.  Code  (1887),  *  1959. 

3.   For  the  jurisdiction  of  a  justice  irader    Oods    at   IITS.— An    affidavit 

of    the    peace    depending    upon    the  under  the  Code  1873,  c.  148, 4  2,  where 

amount   in   controversy,    see    i    Utah  an  attachment  is  issued  in  a  pending 

Camp.  Laws  (1888).  p.  104,  4  3.  suit,  need  not  describe  the  affiant  as 

S.  For  AttaoImMiit  tnEqnltr. — For  the  (he  plaintifT,  or  as  the  plaintiff's  agent 

requisites  of  an  affidavit  for  an  attach-  or  attorney.     Benn  r.  Hatcher,  81  Va. 

ment  in  equity,  see  Va,  Code  (1887),  f)  25. 

3964,  which  section  provides  that  the  Under  ^  1*,  e.  ISS,  t  Kav.  Coda  Ta.,  it 

affidavit  shall  conform,  as  nearly  as  its  was  held  that  one  member  of  a  mer* 

nature  will  admit,  to  the  affidavit  re-  cantile  house,  to  which  a  debt  had  been 

quired    in   4  ^959   of  the   Va.    Code  contracted  but  had  not  fallen  due,  was 

(1887).  competent  to  make  the  complaint  on 

In  a  suit  in  equity  against  an  absent  oath.   Kylep.  Connelly,  3  Leigh.  (Va.) 

defendant  to  attach  his  property,  it  it  719. 

appears  from  the  bill  that  tlA  court  has  5.  InftmnaOon    and    B«Ilef.  —  Every 

jurisdiction  of  the  case,  the   affidavit  averment   in   an   affidavit    under    the 

need  not  state  that  the  defendant  has  Code  of  1873,  c.  148,  {  i,  should  have 
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property  is  the  sum  of  two  hundred  dollars,^  and  that  the  probable 
amount  of  damages  plaintiff  will  recover  for  the  detention  thereof 
18 the  sum  oijifty  ^  dollars ;  that  plaintiff's  said  claim  is  believed  to  be 
just,*  and  that  to  the  best  of  affiant's  belief  {here  set  out  one  or  more 
of  the  grounds  of  attachment)  .* 

Given  under  my  hand,  this  2dth  day  of  yanuary^  in  the  year  of 
our  Lord  i897.  Calvin  Clark ^  Clerk.* 

b.  In  Suit  to  Recover  Debt  or  Damages  for  Breach  of  Contraet  or  Tort. 

Form  No.  2671. 

{Commencing as  in  Form  No.  2670 j  supra,  and  continuing  down 
to  *)  for  the  recovery  of  a  debt  or  damages,  for  a  breach  of  contract, 
express  or  implied,  or  damages  for  a  wrong,  which  has  been  insti- 
tuted, or  is  about  to  be  instituted,  in  the  circuit  (or  corporation) 
court  of  the  county  (or  corporation)  of  Albemarle;  that  the  amount 
of  said  plaintiff's  claim  in  said  action  is  the  sum  of  tpo  hundred  and 
fifty  ^  dollars,  together  with  interest  from  the ^rj/  day  of  January, 
iW6,  until  paid,  which  said  sum  and  amount  at  the  least,  the  affiant 

been  stated  as  a  fact  absolutely  upon  controversy,  see  Laws  Va.  1891,  1892, 

affiant's    own    information,  and    not  p.  975. 

upon  belief,  or  information  and  belief.  8.  The  affidavit  must  state  that  the 
For  this  reason  an  affidavit  in  these  plaintiff's  claim  is  believed  to  be  just, 
words,  "Personally  appeared  before  Va.  Code  (1887),  ^  2959. 
me,  J.  B.  Burgess,  clerk  of  the  circuit  The  statement  that  the  claim  is  just, 
court  of  Frederick  county,  Virginia,  and  that  defendant  is  converting  his 
A.  R.  Pendleton,  attorney-in-fact  for  property  into  money  with  intent  to  de- 
S.  C.  Clowser,  who  made  oath  that  J.  fraud,  sufficiently  complies  with  the 
W.  C.  Hall  is,  as  he  believes,  justly  requirements  of  the  statute  which  re- 
indebted  to  the  said  S.  C.  Clowser  in  quires  an  affidavit  to  state  that  the 
the  sum  of  five  thousand  dollars;  that  claim  is  believed  to  be  just,  and  that, 
there  is  present  cause  of  action  there-  to  the  best  of  affiant's  belief,  defendant 
for;  that  said  J.  W.  C.  Hall  is  not  a  is  converting  his  property  with  intent 
resident  of  this  state,  and  that  affiant  to  defraud.  Clinch  River  Mineral  Co. 
believes  he  has  estate  within  said  v.  Harrison,  91  Va.  122. 
county  of  Frederick,  Virginia,"  was  4.  The  grounds  for  an  attachment 
held  insufficient.  Clowser  v.  Hall,  80  and  the  circumstances  under  which  it 
Va.  864.  may  issue  are  enumerated  in  Va.  Laws 

1.  Matsmtnt  of  ▼«!«•  of  Propei'ty. —  of  1891,  1892,  p.  520,  amending  Va. 
Where  the  action  is  to  recover  specific  Code  (1887),  ^  2959. 

personal  property,  the  nature  and,  ac-  6.  For  the  form  of  the  jurat  gener- 

cording  to  affiant's  belief,  the  value  of  ally,  see  the  title  Affidavits,  vol.  i, 

such  property,  and  the  probable  amount  pp.  560-570.     As  to  what  officers  have 

of  damages  the  plaintiff  will  recover  authority  to  take  and  certify  affidavits 

for  the   detention    thereof,  must   be  for  attachment,  see  3  Encyc.  of  Pl. 

stated.    Va.  Code  (1887),  4  2959.  and  Pr.  6,  7. 

2.  Amount. — For  jurisdiction  of  cir-  f .  Amount. — Where  the  action  is  to 
cuit  courts  as  depending  upon  amount  recover  a  debt  or  damages  for  a  breach 
in  controversy,  see  Va.  Code  (1887),  of  contract,  express  or  implied,  or  dam- 
♦  3058.  ages  for  a  wrong,  a  certain  sum  which 

For  the  jurisdiction  of  corporation  at  least  affiant  believes  the  plaintiff  is 

courts  as  depending  upon  amount  in  entitled  to  or  ought  to  recover  should 

controversy,  see  Va.  Code  (1887),  ^  be  stated.     Va.  Code   (1887),  ^  2959. 

B'^SS-  See  also,  supra,  note  2,  p.  439,  for  the 

For  the  jurisdiction  of  a  justice  of  jurisdiction  of  the  respective  courts  de- 

the  peace  depending  upon  amount  in  pending  upon  amount  in  controversy. 
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believes  the  plaintiff  is  entitled  to,  or  ought  to  recover;  that  Eai< 
plaintiff's  claim  is  believed  to  be  just,  and  that  to  the  best  of  affiant' 
belief  (here  set  out  one  or  more  of  the  grounds  Jor  atlackmeni)  A 
{Jurat  as  in  Form  No.  2670,  supra.) 

c  Against  Debtor  Bemovlng,  etc..  His  Efflects  Out  of  State.  3 
Form  No.  167a. 
Virginia,  County  (or  Corporation)  of  Albemarle,  to  wit: 

This  day  yohn  Doe  (or  Samuel  Short),*  being  first  duly  Bwor 
according  to  law,  made  oath  before  me,  a  justice  of  the  peace  in  am 
for  the  county  (or  corporation)  aforesaid,  and  said  that  Richard  Ro 
is  justly  indebted  to  him  (or  the  said  John  Doe)  in  the  sum  of  on 
hundred  dollars,*  and  that  said  sum  became  (or  -will  become)  pay 
able  on  Xhs first  day  of  July,  \%97 ;  and  that  to  the  best  of  affiant' 
belief  said  claim  is  just.^  and  the  said  Richard  Roe  intends  to  remov 
(or  is  removing,  or  has  removed)  his  effects  out  of  this  state,  so  tha 
there  will  probably  not  be  therein  effects  of  such  debtor  the  said  Rich 
ard  Roe  sufficient  to  satisfy  the  claim  of  the  said  John  Doe  whei 
judgment  is  obtained  therefor,  should  only  the  ordinary  process  o 
law  be  used  to  obtain  such  judgment. 

(Jurat  as  in  Form  No.  2670,  supra.) 

41.  Washlnptcn. 

a.  In  tbe  Superior  Court.  < 

Form  No.  3073. 

The  State  of  Washington,  \  In  the  Superior  Court  of  said  Count 

County  of  Spokane.  \      and  State. 

John  Doe,  plaintiff,      1  ^^      ,„g 

The  State  of  Washington,  ) 
County  of  Spokane.  \     ' 

I,  John  Doe,''  being  duly  sworn, •  upon  oath  say  that  I  am  th 

1.  Groundi  of  atuchment  enumer-  H.  Affiant   tnuBt   make   oath   to  th 

Hted   in   Va.  Laws  1891-1893,  p.  520,  truth  of  the  complaint  to  the  best  c 

amending  Va.  Code  ( 1887).  ^  3959.  hii  belief  as  well  as  to  the  amount  an 

3.  The  requisites  of  the  affidavit  and  justice  of  the  claim,  also  as  to  whe 
the  grounds  forattachmenlagainst  the  the  claim  wilt  become  payable  if  it! 
debtor  removing  his  effects  out  of  the  not  payable  at  the  time.  Va.  Cod 
state,  whether  the  claim  is  payable  or  (1887),  4  2961,  amended  by  Laws  c 
not,  are  enumerated  in  Va.  Laws  1895,  1895-1896,  p.  602. 
i896,p.6o2,amendingVa.Code(i887),  S.  Wash.  Code  Civ.  Proc.  (1891), 
4  2961.  3B8,  slating  when  an  attachment  ma 

S.  The  affidavit  maj  be  made  by  the  Issue. 
"plalntiff.hisagentor  attorney."    Va.         T.  The  affidavit  of  attachment  mu! 

Code  (1887),  I,  2959.  be  made  by  the  plaintiff,  or  some  on 

4.  It  is  not  necessary  in  an  attach-  in  his  behalf.  Wash.  Code  Civ.  Proi 
ment  against  an  absconding  debtor  that  (1891],  f  289. 

the  affidavit  should  state  the  nature  1.  Hnat  rnpaii  to  be  Sworn  to.- 
oi  the  debt.  M'Cluny  v.  Jackson,  6  Where,  as  a  foundation  for  an  altact 
Gratt.  (Vb.)  96.  ment,  a  paper  was  filed  purporting  1 
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plaintiff  above  named,  and  that  Richard  Roe,  the  above  named 
defendant,  is  indebted  to  said  plaintiff  in  the  sum  of  one  thousand 
dollars  {^IfiOO.OOy-  over  and  above  all  just  credits  and  off  sets, ^  as 
follows,  to  wit  {here  set  out  in  words  and  figures  the  nature  of 
the  indebtedness) ,  and  that  the  attachment  in  this  case  is  not  sought, 
and  this  action  is  not  prosecuted  to  hinder,  delay,  or  defraud  any 
creditor  of  defendant,*  and  that  {here  set  out  one  or  more  of  the 
statutory  grounds  of  attachment).^  fohn  Uoc. 

Subscribed  and  sworn  to  before  me,  on  this  29th  day  of  yanuary^ 
i8d7,  at  Spokane,  Washington. 

(seal)  Norton  Porter, 

Notary  Public  for  the  State  of  Washington,^ 
residing  at  Spokane,  Washington. 


b.  In  the  Justioe's  Court « 

Form  No.  2674. 

o*.  ^  r  tTT  L-  — ..  ^  In  the  Justice's  Court,  before  Abraham 
State  of  Washington,  Kent,  Justice  of  the  Peace  in  and  for 
County  of  Spokane.       J      ^^.^  ^^^^^^ 

John  Doe,  plaintiff,      )  ^^   ^^ 

r>-  z     j^D^^^^}c     J     *   C  Affidavit  for  Attachment. 
Richard  Roe,  defendant.  ) 

(  Continuing  as  in  Form  No,  267S,  stating  the  venue  and  a  claim 

for  an  amount  ^  within  the  jurisdiction  of  the  justice,  concluding 

with  affianfs  signature  and  the  proper  jurat.) 

be  an  affidavit  signed  bj  the  attorney  grounds  for  attachment  as  enumerated 

of  the  plaintiff,  with  nothing  to  show  in  the  Wash.  Code  Civ.  Proc.  (1891),  ^ 

on  its  face  or  in  the  record  that  it  was  289. 

ever  sworn  to,  an  attachment  issued  6.  JUut.  —  Ordinarily,  the  absence 
thereon  is  void  and  the  proceedings  of  the  signature  of  the  officer  to  the 
thereunder  hull  and  void.  Tacoma  jurat  of  an  affidavit  is  fatal  to  the  pro- 
Grocery  Co.  V.  Draham,  8  Wash,  ceedings.  Tacoma  Grocery  Co.  v. 
263.  Draham,  8  Wash.  263.    See,  however, 

1.  For  the  jurisdiction  of  the  su-  Wiley  v.  Bennett,  9  Baxt.(Tenn.)  581; 

perior    court    with   reference    to  the  also  Stout  v.  Folger,  34  Iowa  71. 

amount   involved,  see  Wash.  Const.,  For  the  form  of  the  jurat  generally, 

art.  4,  ^  6.  see  the  title  Affidavits,  vol.  i,  pp. 

S.  The   affidavit  must   show   **  that  560-570.     As  to  what  officers  have  au- 

the  defendant  is  indebted  to  the  plain-  thority  to  take  and  certify  affidavits  for 

tiff,  specifying  the  amount  of  said  in-  attachment,  see  3  Encyc.  of  Pl.  and 

debtedness   over  and    above  all    just  Pr.  6,  7. 

credits  and  off-sets."  Wash.  Code  Civ.  6.  Who    mutt    Make. — ^The    affidavit 

Proc.  (1891),  §  289.  must  be  by  the  plaintiff,  or  by  some 

3.  The  affidavit  must  show  "  that  the  one  in  his  behalf,  and  must  show  the 

attachment  is  not  sought  and  the  ac-  same    facts    as    are     required    to    be 

tion  is  not  prosecuted  to  hinder,  delay,  shown  by  the  affidavit  in  the  superior 

or  defraud  any  creditor  of  the  defend-  court.    Wash.  Code  Civ.  Proc,  §^  289, 

ant."     Wash.  Code  Civ.  Proc.  (1891),  324. 

$  289.  7.  For  the  jurisdiction  of  a  justice  of 

€.  The  affidavit  must  show  the  ex-  the  peace  in  Washington,  see  Wash, 

istence  of  one  or  more  of  the  statutory  Const.,  art.  4,  §  10. 
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42.  West  Vl^cinia. 

a.  In  the  ClreolC  Coort.! 

Form   No.  >67S> 

fohn  Doe  (or  Samuel  Short) ,  being  first  duly  sworn  according  to 
law,  upon  his  oath  says  {that  he  is  the  agent  or  attorney  of  yohn 
Doe)^  that  he  (or  the  said  yohn  Doe)  has  instituted  (or  ts  about 
to  institute)  an  action  at  lanr  (or  a  suit  in  equity)  against  Richard 
Roe  for  the  recovery  of  a  claim  (or  debt)  arising  out  of  a 
contract  (or  to  recover  damages  for  a  tvrong)  in  the  Circuit 
Court  of  the  Third  Judicial  Circuit  in  the  state  of  West  Vir- 
ginia, in  and  for  the  county  of  Preston  aforesaid;  that  the  nature 
of  his  (or  the  said  yohn  Doe's)  claim  is  {here  set  out  the  nature 
of  the  claim) ;'  that  affiant  believes  that  he  (or  the  said  yohn 
Doe)  is  justly*  entitled  to  recover  in  said  action  (or  sutl)  at 
the  least"  the  amount  of  four  hundred*  dollars,  with  interest 
from  the  frst  day  of  yanuary,  i8^,  at  the  rate  of  six  per 
cent,  per  annum  until  paid;  and  that  affiant  believes^  that  {here 

1.  Strlot  Pcrnuiee  of  BtaMM. — The  cover  fn  the  action,  as  well  as  the  na- 

statute    must   be   sirictlj   pursued   In  ture   of   plaintiff's  claim.     Cosner  v. 

framing  an  affidavit   for   attachment.  Smith,  36  W.  Vb,  788. 

IT.  S.  Baking  Co.  v.  Bachman,  38  W.  6.  "At  tlia  Leaat."— The  affidavit  for 

Vn.  84.  attachment    must    state    the    amount 

IiinauM and  8«tt1m  on  snnday.— An  "at  the  least"  which  the  affiant  be- 

attachment  may  be  issued  or  executed  lieves  the   plaintiff  is  justly  entitled 

onSundayif  oath  be  made  that  defend-  to  recover.     W.  Va.   Code  (1887),  c. 

ant  Is  actually  removing  his  efTects  on  106,  4  1. 

that  day.     W.  Va.  Code  (18S7),  c.  106,  An  affidavit  which  omits  the  phrase 

48.  "at  the  least"  is   not  in  aubstantial 

t.  Who  moit  Ibka.  — The  affidavit  compliance  with  the  terms  of  the  slat- 
may  t>e  made  by  the  plaintiff  or  some  ute.  The  phrase  Is  neither  superfluous 
othpr  credible  person.  W.  Va.  Code  nor  insignificant.  Dulin  v.  McCaw, 
(18H7),  c.  106,  f,  I.  39  W.  Va.  711 ;  Altmeyer  v.  Caufield, 

Tlie  words  "  credible  person  "  used  37  W.  Va.  847. 

in  the  statute  do  not  require  that   the  In   an  attachment  at   law  for  debt, 

aOiant  shall  state  in  his  affidavit  that  he  under  c.  :;8,  Acts  of  18S5,  it  was  not 

is  a  credible  person.     Ruhl  v.  Rogers,  necessary  for  the  affidavit  to  express  in 

39  W.  Va.  779.  terms  that  the  "  debt  is  due,"  it  being 

S.  The  affidavit  must  state  the  nature  sufficient  in  this  respect  If  It  state  "the 

of    plaintitT's   claim.      W.    Va.    Code  amount  at  least  which  the  affiant  be- 

(1887),  c.  106,  ^  1.  lieves  the  plaintiff  is  Justly  entitled  to 

•.  "  Jnatly."— The  word  "  justly  "  is  recover  in  the  action,"     Ruhl  v.  Rog- 

not  superfluous  or  insignificant,  but  is  ers,  39  W.  Va.  779. 

a  material  qualiRcBtion  of  the  phrase  t.  JmladlettMi. — For  the  jurisdiction 

"entitled   to   recover,"   and   either  it  of  circuit  courts  depending  upon  the 

or   Its    equivalent    must    be    used   in  amount   involved,   see   W.   Va.  Code 

tlie  affidaiit  for  attachment  in  order  (1887),  c.  lis,  $  3 ;  W.  Va.  Const.,  art. 

to    make     the    affidavit    substantially  8,  f)  la. 

comply  with  the  requirements  of  the  T.  The  affidavit  must  state  that  the 

statute.     Reed  v.  McCloud,  38  W.  Va.  afliant  believes  that  one  or  more  of  the 

7o[.  grounds  for  attachment  enumerated  in 

The  affidavit  must  show  the  amount  the  statute  exists.   W.Va.  Code  (1887), 

the  plaimitT  is  justly  entitled  to  re-  c.  106,  f  t. 
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set  out  facts  showing'  the  existence  of  one  or  more  of  the  prounds 
for  attachment),'^  yohn  2)oe 

(or  Samuel  Short) . 
Subscribed  in  my  presence  and  sworn  to  before  me,  this  SS9th  day  of 
January,  i8P7.*  John  W.   Watson, 

Circuit  Clerk  of  Preston  County, 
West  Virginia. 

1.  The  grounds  for  attachment  are  W.  Va.  414;  Delaplain  v.  Armstrong, 

enumerated  in  the  W.  Va.  Code  (1887),  3i  W.  Va.  311;  Landeman  v,  Wilson, 

c.  106,  ^  I.  29  W.  Va.  703;  Ruhl  V,  Rogers,  39  W. 

llitnuUtTtt  BtatemeBtfl. — Where  the  Va.  779;  Andrews  v.  Mundy,  36  W.Va. 

affidavit  states  more  than  one  ground  of  34;  Cosner  v.  Smith,  36  W.  Va.  788; 

attachment  it  should  state  them  cumula-  Goshorn  v,  Snodgrass,  17  W.  Va.  718. 
ttvelj.  Ruhl  V,  Rogers,  39  W.  Va.  779.        Stating  that  the  debtor  did  an  act. 

The  grounds  may  be  stated  bj  the  use  or  acts,  which  of  themselves  did  not 

of  the  disjunctive  conjunction  **or,"  necessarily  constitute  fraud,  with  in- 

when  such  is  used  not  to  connect  two  tent  to  defraud  his  creditors,  without 

distinct  facts  of  different  natures,  but  other  allegations,  is  insufficient.   Hale 

to  characterize  and    include   two  or  v,  Donahue,  35  W.  Va.  414. 
more  phases  of  the  same  fact  attended        Alleging    *'  that    the    defendant    is 

with  Uie  same  results.     Sandheger  v,  hiding  and  concealing  a  large  part 

Hosej,  36  W.  Va.  321.  of  his    stock    of    liquors    and  wines, 

An  affidavit  which  stated  *'  that  the  which   the  plaintiff   sold    and   deliv- 

defendant  has  property,  or  rights  of  ered  to  him,"  was  held  insufficient, 

action,  which  he  conceals,*'  is  suffi-  as  failing   to   allege   such  ''material 

cient,  notwithstanding  the  disjunctive  facts  "  as  are  required  by  the  statute, 

word  "or"  is  used,  it  being  apparent  Sandheger  v.  Hosey,  36  w.  Va.  331. 
that  one  ground  for  attachment  is  al-        For    attachment   against   a    corpo- 

leged.     Sandheger  v.  Hosey,  36  W.  ration,   on  the   ground  that  it  failed 

Va.  331.  to  comply  with   the   requirements  of 

Where    the    affidavit   contains  two  the  W.  Va.  Code,  c.  54,  4  37i  relat- 

grounds  for  attachment,  one  good  and  ing  to  the  appointment  of  a  person 

the  other  bad,  it  is  sufficient.     Ruhl  v,  by  power  of  attorney,  to  accept  serv- 

Rogers,  39  W.  Va.  779.  ice  of  process,  etc.,  the  affidavit  must 

When  Material  Facta  must  lie  Stated,  show  that  the  requirements  of  said 
— Unless  the  attachment  is  sued  out  section  were  not  complied  with.  U.  S. 
upon  the  ground  that  the  defendant.  Baking  Co.  v,  Bachman,  38  W.  Va.  84. 
or  one  of  the  defendants,  is  a  foreign  Where  an  affidavit  is  filed  charging 
corporation,  or  is  a  nonresident  of  the  that  the  grantors  made  the  assignment 
state  of  West  Virginia,  the  affiant  must  with  the  intent  to  hinder,  delay,  and 
also  state  in  his  affidavit  the  material  defraud  their  creditors,  and  as  "  ma- 
facts  relied  upon  to  show  the  existence  terial  facts*'  sets  out  the  provision  of 
of  the  grounds  upon  which  his  appli-  the  deed  in  which  said  Intent  is 
cation  for  attachment  is  based.  But  claimed  to  appear,  and  avers  that 
upon  the  objection  to  the  sufficiency  for  such  provision  the  deed  is  fraud- 
of  such  facts  the  affiant  shall  have  the  ulent  on  its  face,  the  affidavit  is  sup- 
right,  for  a  time  not  exceeding  ten  ported  by  a  proper  "  material  fact." 
days,  to  file  a  supplemental  affidavit,  Landeman  v,  Wilson,  29  W.  Va.  703. 
stating  any  other  facts  which  may  S.  Jurat. —  Where  the  affidavit  was 
have  come  to  his  knowledge  since  the  otherwise  regular,  the  accidental  omis- 
filing  of  the  original  affidavit.  W.  Va.  sion  of  the  clerk,  before  whom  it  was 
Code  (1887),  c.  106,^1.  But  compare  U.  taken,  to  sign  it  at  the  time,  was  not  suf- 
S.  BakingCo.  v,  Bachman,  38  W.  Va.  84.  ficient  to  vitiate  the  attachment.    Far- 

The  grounds  for  attachment  are  the  mer's  Bank  v.  Gettinger,  4  W.  Va.  305. 
conclusions  of  the  law.  The  "material        A  paper,  purporting  to  be  an  affida- 

facts^'  which  the  statute  requires  the  vit,  which  does  not  show  on  its  face 

affiant  to  state  are  the  allegations  from  that  the  party  seeking  the  attachment 

which  the  court  may  properly  be  au-  wassworn,  and  which  contains  no  jurat, 

thorized  to  find  that  the  grounds  of  at-  is  not  sufficient  as  an  affidavit.  Cosner 

tachment  exist.    Hale  v,  Donahue,  35  v.  Smith,  36  W.  Va.  788. 
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b.  In  the  JusUee's  Court  i 

Form  No.  167O, 

Before  Abraham  Ktnt,  Justice  of  the  Peace  of  Preston  County, 
West  Virginia. 

John  Doe,  plaintiff,      1 

against  >  Civil  Action. 

Richard  Roe,  defendant.  ) 

■  yohn  Doe  {ot  Samuel  Short)  ,^  being  first  duly  sworn  according  to 
law,  upon  his  oath  says,  that  he  is  {^the  agent  or  attorney  for)  the 
plaintiff  in  the  above  entitled  action,  and  that  he  makes  this  affida- 
vit on  his  own  (or  plaintiff''s)  behalf,  and  that  the  nature  of 
the  claim  of  the  said  plaintiff  against  the  above  named  defendant, 
Richard  Roe,  is  on  (or  for)  {here  set  out  the  nature  of  the 
claim)  \  that  said  plaintiff  s  said  claim  is  just;  that  this  afliant  be- 
lieves that  said  plaintiff  ought  to  recover  thereon  the  sum  of 
sixty  '  dollars,  with  interest  on  the  same  from  yanuary  the  Jirst, 
iSdfi,  until  paid;  and  this  affiant  states  that  defendant  is  (here 
set  out  one  or  more  of  the  grounds  for  attachment).* 

yohn  Doe 
(or  Samuel  Short). 

Subscribed  and  sworn  to  before  me,  this  S9th  day  of  yanuary, 
1^97.  Abraham  Kent,  Justice  of  the  Peace.* 

48.  Wisconsin. 

a.  In  the  Oreult  CoiiFt.a    . 

Form  No.  1077. 

Circuit  Court,  Pierce  County, 

For  the  form  of  the  jurat  generally,  4.  The  affidavit  should  state  the  na- 
■ee  the  title  Appidavits,  vol.  t,  pp.  ture  of  plaintiff's  claim,  that  It  is  just, 
560-570.  As  to  what  officers  have  au-  and  the  amount  thereof  as  near  as  may 
thority  to  take  and  certify  affidavits  for  be ;  and  that  the  defendant,  or  any  of 
attachment,  nee  3  Eucvc.  o»  Pl.  and  the  defendants,  to  the  action,  has  corn- 
Pa.  6, 7.  mitted,  or  is  about  to  commit,  fraud  In 

-    -       ■-     -— ■ "a.— A  defec-     one  or  more  of  the  particr'--- 


tiveaffidavit tinder W.Va.Code(i887),  tioned  in  the  40th  section  of  chapter 

c.  50,  f)   193,  cannot  be  supplemented  50,  regulating  the  Arrest  of  Defendants 

by  subsequent  affidavits  or  proofs.    U.  in  Civil  Actions  before  Trial,  or  ha* 

S.  Baiting  Co.  i^.  Bachman,  38  W.  Va.  absconded,  left  his  residence,  or  cou- 

84.     But  see  for  the  rule  in  the  circuit  cealed  himself  with  intent  to  hinderor 

court  W.  Va.  Code  (1887),  c,  106,  4  i.  defraud  any  creditor,  or  avoid  service 

3.  The  affidavit  may  be  made  by  the  of  process,  or  that   the  defendant,  or 

plaintiff  or  one  or  more  credible  per-  any  of  the  defendants,  is  a  foreign  cor- 

sons  on  his  behalf.  W.  Va.  Code  (1887),  poraiion  or  a  nonresident  of  the  state. 

c.  so,  t,  193-  W,  Vb.  Code  (tSSj),  c.  50,  4  193. 

S.  As  to  the  jurisdiction  of  a  Justice  8.  The  affidavit  may  be  made  befor* 

of    the    peace    depending    upon     the  any  person  authorized  to  administer  an 

amount  in  controversy,  see  Code  W.  oath.    W.Va.  Code  (18H7),  c.  .qo,  J  TifT,. 

Va.  (1887),  c.  so,  «  8-10.  S.  Sanb.&B.Anno.  Stat.  Wis.  (1889), 
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yohn  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe^  defendant.  ) 
State  of  Wisconsin,  ) 
County  of  Pierce.     \ 

John  Dae  (or  Samuel  Short),  \xAXi^  duly  sworn,  says  that  he  is 
{Jhe  agent  or  attorney  of  yohn  Doe)  the  above  named  plaintiff, ^ 
and  makes  this  affidavit  on  his  own  behalf  (or  on  behalf  of 
said  yohn  Doe)\  that  the  above  named  defendant  ^  is  in- 
debted to  the  said  plaintiff  in  a  sum  exceeding  fifty  dollars,  to 
wit,  in    the    sum    of  fve    hundred   dollars,^    as    near    as    may 


f^  2729,  3731,  stating  when  and  under  2.  Attaotiment  against  Cknrporation. — 
what  circumstances  an  attachment  maj  An  affidavit  against  a  private  corpora- 
issue,  and  enumerating  the  grounds  tion  need  not  set  out  the  title  of  the 
therefor.  act  under  which  it  was  incorporated. 

Annexed  to  WMt. — The  affidavit  must  Ruthe  v.  Green  Bay,  etc.,  R.  Co.,  37 

be  made  and  annexed  to  the  writ  of  at-  Wis.  344. 

tachment.  Sanb.  &  B.  Anno.  Stat.  Attaohment  aipalnst  Partneralilp. — 
Wis.  (1889),  ^  2731 ;  Simpson  r.  Old-  Where  the  names  of  the  several  mem- 
ham,  2  Pin.  (Wis.)  461;  McCarty  v.  bers  of  the  firm  are  unknown  the  pro- 
Gage,  3  Wis.  404.  ceedings   may  be   in   the  partnership 

Amendment.  —  The  affidavit  may  name  until  the  true  names  of  the  part- 
be  amended  at  any  time  before  the  ners  are  discovered,  whereupon  the 
trial  by  the  substitution  of  a  new  subsequent  proceedings  shall  be  in  the 
affidavit  containing  allegations  of  true  names.  Sanb.  &  B.  Anno.  Stat, 
facts  existing  at  the  time  of  mak-  Wis.  (1889),  ^  2612  a. 
ing  the  formal  affidavit.  Sanb.  8.  For  the  jurisdiction  of  circuit 
&  B.  Anno.  Stat.  Wis.  (1889),  ^  courts  as  to  amount  involved,  see 
27:^1  a.  Sanb.  &  B.    Anno.   Stat.  Wis.  (1889), 

i.  The  affidavit  may  be  made  by  the  ^  2420. 

plaintiff  or    some  one  in  his  behalf.  Amount  of  indebtedneas — Generally, 

Sanb.  &  B.  Anno.  Stat.  Wis.  ( 1889),  §  —The  affidavit  must  state  that  defend- 

2731.  ant  is  indebted  to  the  plaintiff  in  a  sum 

Allldaylt  by  One  Other  tlian  Plaintiff. —  exceeding  fifty  dollars,  specifying  the 

When  the  affidavit  is  made  by  a  person  amount  of  such  indebtedness.     Sanb. 

other  than  the  plaintifiF,  the  name  of  &  B.  Anno.  Stat.  Wis.,  ^  2731 ;  Hawes 

the  plaintiff  must  appear  in  the  body  v.   Clement,  64  Wis.    153;    Jones   v, 

of  the  affidavit.     Wiley  t*.  Aultman,  53  Webster,  i  Pin.  (Wis.)  345. 

Wis.   560.     The    affiant    should    state  The  amount  of  indebtedness  must  be 

under  oath  that  he  is  the  agent  or  at-  stated   positively,  Talbot  i'.  Woodle, 

torney  of  the  plaintifiF,  and   that  he  19  Wis.  174,  where  an  affidavit  was  held 

makes  the  affidavit  on  behalf  of  the  insufficient  which ^  stated   the   ground 

plaintiff.      Miller  zj,  Chicago,  etc.,  R.  of  indebtedness   on    information    and 

Co.,  58  Wis.  312;  Wiley  v.  Aultman,  belief. 

53  Wis.  560.  Affidaxnt  by  Agent. — Where  the  affi- 

Reciting  that  ^^Samuel  Short  on  be-  davit  is  made  by  an  attorney  or  agent, 

half  of   yokn   Doe  being  duly  sworn  and  the  amount  duels  positively  stated, 

says,"  etc.,  is  not  sufficient.     The  state-  the  grounds  of  affiant's  knowledge  need 

ment  should  be  **Samuel  Short,  being  not  be  stated;   but  when  made  on  in- 

duly  sworn,  upon  his  oath  says,  that  formation  and  belief  the  affiant  should 

he  is  the  agent  (or  attorney)  of  yoAn  state   the  information   which   enables 

Doe,  the  above  named   plaintifiT,  and  him  to  make  the  oath.     Rice  z\  Mor- 

that  this  affidavit  is  made  on  behalf  of  ner,  64  Wis.  599;  Anderson  v.  Wehe, 

the  plaintiff,"  etc.     Maguire  v,  Bolen  58  Wis.  615;  Streissguth  v.  Refgelman, 

(Wis.   i896),68N.  W.  Rep.  408;   Mil-  75  Wis.  21*2. 

ler  V.  Chicago,  etc.,  R.  Co.,  58  Wis.  Thus  an  affidavit  by  an  attorney  of  a 

310.  nonresident  plaintiff  is  sufficient  if  it 
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be,*  over  and  above  all  legal  set-offs,*  and  that  the  same  is  (or  is 
/oiccome)  *  due  upon  an  express  (or  implied)  contract*  (or  upon  a 
Judgment    or'  decree);^  that    this  deponent  knows    (or  has  good 

reason  to  believe  and  verily  does  believe)  '  that  {here  set  out  in  the 

states  the  amount  as  being  made  "upon  come  due,     Sanb.  &   B.  Anno.  Stat, 

inforniation  and  belief  derived  from  Wis.,  f  S731. 

and  founded  upon  the  written  admis-  4.  "Dna  upon  Oonbact,  BzprcM  or 

slong   of   the   defendant,   then   In   the  ImpUad."— The  affidavit  must  state  that 

attorney's     poBsession."       Howell    v.  the  indebtedneis  was  doe  upon  con- 

Kingsburj,  is  Wis.  373.  tract,  express  or  implied,  or  upon  judg- 

Bul  an  affidavit  made  bj  plain-  ment  or  decree.  Sanb.  &  B.  Anno. 
tifT'«  attorney,  containing  a  positive  Stat.  Wis.  (1889),  ^  3731. 
allegation  of  the  Indebtedness,  but  Astatement  of  defendant's  indebted- 
further  stating  that  said  allegation  ness  In  a  specified  sum  "tor  work, 
"  is  made  upon  Information  received  labor,  and  services  done  and  performed 
from  letters  written  to  this  deponent  by  him  for  the  defendant  at  its  special 
by  said  plaintiff,  and  from  a  sworn  instance  and  request,"  is  equivalent  to 
statement  of  account  which  is  now  an  averment  that  the  indebtedness  "  Is 
in  the  possession  of  this  deponent,  dueuponcontrHc(,expressorimplied." 
and  deponent  verily  believes  said  in-  Ruthe  v.  Green  Bav,  etc.,  R.  Co.,  37 
formation  to  be  true,"  is  insuffi-  Wis.  344,  overruU'itg  Blackwood  ;'. 
jient.  Trautmann  v.  Schwalm,  80  Jones,  17  Wis.  498. 
Wis.  375.  An  affidavit  was  held  sufficient  with- 

1.  "Ai  Hoar  u  mar  Be." — An  atfi-  out  specifically  alleging  that  the   in- 

davit  which  states  the  defendant's  In-  dehtednesB  was  "  due  "  where  it  stated 

debtedness    in    a    specific     sum    "  as  thai  "  said  George  O.  Trowbridge  is 

near  as   maybe"    is    not    defective,  indebted  to  this  deponent,  who  is  plain- 

Mairet  -v.  Marriner,  34  Wis.  581 ;  Oil-  tiff  In  said  action,  in  the  sum  of  seven 

ver    V.    Town,    38  Wis.    339.    But   a  hundred  and  siity-seven  dollars  and 

statement  of  Indebtedness  to  be  a  cer-  eighty-one  cents  upon  express  contract, 

tain  amount  "as  near   as   this   plain-  over  and  above  alt  legal  set-offs  upon 

'iff  Is  able   to   determine,"  Hawes  v.  thecauseof  action  on  whichsaldaclion 

Clement,  64  Wis.  153,  or   "as  near  as  is  founded."    Trowbridge  i'.  Sickler, 

deponent  can  now  estimate  the  same,"  u  Wis.  417,  overruling  Whitney  v. 

Is    Insutncient.      Lathrop   v.  Snyder,  Brunette,  15  Wis.  61 ;   Bowen  v.  Sto- 

16  Wis.  393,  cum,  17  Wis.  181. 

3.  Above  AH  Lasal  Bat- oSh. — An  afiida-  Hatnra  of  the  Contract. — The  nature 

vit  which   shows   that   defendant   has  of  the  contract  under  which  the  in- 

counterclaims,  but  does  not  state  that  debtedness    has    arisen    need    not   be 

there  U  any  tulance  due  or  show  the  specified.     Klenk  v.  Schwalm,  19  Wis. 

■mount    that    ia    due,   is   insufficient,  in. 

Morrison  v.  Ream,  I  Pin.  (Wis.)  144.  6,  IfonraAdent  DefSndant. — If  the  at- 

In  this  case  the  affidavit  stated  that  the  tachment  is  sought  upon  the  ground  of 

defendant  was  Indebted  to  the  plaintiff  nonresidence,   the  affidavit  may   ulale 

"in  the  sum  of  {383.66,  not  deducting  a  cause   of  action   sounding   in   tort, 

certain   counter  demands   end   set-off  alleging  that  the   damages   sustained 

claims  against  the  above  claim  in  favor  and   claimed  exceed  the  sum  of  fifty 

of  said  defendant,  the  exact  amount  of  dollars,  specifying  the  amount,    Sanb. 

which  counter  demands  this  affiant  is  &    B.    Anno.    Stat.    Wis.    (1S69),    ^ 

not  knowing."  3731. 

S.  DemaniU  Mot  Tet  Due.  —  Attach-  •.  Where  the  affidavit  followed  the 

ment  may  be  i.isued  on  a  demand  not  language   of   the  statute    it    was   not 

yet  due  in  any  cases  mentioned  in  this  considered  defective  in   further  stat- 

section  except  the  eases  mentioned  in  ing   that  affiant   "  knows  or  has  good 

the  fifth,  sixth,  and  seventh  subdivi-  reason  to   believe,"    etc..   as   perjury 

sions  thereof,  anU   the   same   affidavit  might  be  assigned  upon  these  words, 

shall  be  required  as  in  actions  upon  Mairet    t'.    Marriner,     34   Wis.    582, 

matured  demands  except  that  the  atfi-  foUovjing  Miller  v.  Munson,   34  Wis, 

davit  shall  state  that  the  debt  is  to  be-  579. 
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language  of  the  statute   one  or  more  of  the  grounds  of  attach* 

mrnt)A  yohn  Doe 

(or  Samuel  Short) .  8 
Subscribed  and  sworn  to  before  me,  this 
29th  day  of  January,  A.D.  iS97. 

Calvin  Clark,  Clerk 

of  the  Circuit  Court  of 
Pierce  County,  Wisconsin. • 

1.  Btattmoiit  of  Statntory  Oroimdi —  perjury  can  be  assigned  upon  it.    Mil- 

Gemeraily. — The   affidavit   must  state  ler  v.  Munson,  34  Wis.  579.     See  also 

one  or  more  of  the  statutory  grounds  Mairet  v.  Marriner,  34  Wis.  583. 

of  attachment.  Sanb.  ft  B.  Anno.  Stat.  So  inGroodjear  Rubber  Co.  v.  Knapp, 

Wis.  (1889),  i  3731.  61  Wis.  104,  an  affidavit  stating  that  the 

The  affidavit  must  not  state  two  or  defendant  has  disposed  of  or  assigned, 

more  of    the    grounds    disjunctively,  etc.,**  his  property  or  anj  part  thereof," 

Miller  v.  Munson,  34  Wis.  579.  was  held  insufficient  upon  the  ground 

**  Has  Absconded,'*  etc. — Having  al-  that  the  words  quoted  were  substan- 

leged  that  defendant  has  absconded  tiallj  the  same  as  the  words  *'  any  part 

from  this  state,  the  affidavit  need  not  of  his  property,''  thus   bringing  the 

further  state  that  he  so  absconded  *' to  case  within  the  rule.     Miller  v.  Mun- 

the  injury  of  his  creditors."  Howes  v,  son,  34  Wis.  579,  supra, 

Clement,  64  Wis.  153.  Where    the    affidavit    contained    a 

**  Has  Assigned,**  etc, — In  Davidson  clause  "  that  the  parties  aforesaid  have 

V.  Hackett,  49  Wis.  186,  the  affidavit,  assigned,"  etc.,  it  was  upheld  for  the 

omitting  the  formal  parts,  was '*  Alex-  reason   that  the  words   "the  parties 

ander  Davidson  being  duly  sworn,  on  aforesaid"  were  deemed  to  refer  to 

oath  says,  that  he  is  one  of  the  above  the  defendants  theretofore  specifically 

named    plaintiffs,    and    that    Patrick  named  in  the  affidavit.     Spitz  f.  Mohr, 

Hackett,  the  above  named  defendant,  86  Wis.  387. 

is  indebted  to  the  above  named  plain-  **  Has  Removed**  etc. — See  Morri- 
tiffs  in  the  sum  of  I503.68,  over  and  son  r.  Fake,  i  Pin.  (Wis.)  133;  Le 
above  all  legal  setoffs,  and  that  the  Clerc  v.  Wood,  2  Pin.  (Wis.)  37. 
9ame  is  due  upon  express  contract,  with  The  affidavit  under  the  third  subdi- 
interest  from  the  first  day  of  August,  vision  of  §  2731,  Sanb.  &  B.  Anno.  Stat. 
1877;  and  that  he  has  good  reason  to  Wis.  (1889),  may  state  the  grounds  dis- 
believe that  the  defendant  has  assigned,  junctively.  Morrison  t/.  Fake,  i  Pin. 
disposed  of,  and  concealed  his  property  (Wis.)  133.  See  also  Klenk  v. 
with  intent  to  defraud  his  creditors.''  Schwalm,  lo  Wis.  119. 

An  affidavit  **  that  the  defendant  has  In  Merrill  v.  Low,  i  Pin.  (Wis.)  221, 

assigtied,  disposed  of,  or  concealed  or  an  affidavit  stating  '*  that  Said  Lowe  is 

is  about  to  assign,  dispose  of  or  con-  about  fraudulently  to  remove  his  prop- 

ceal  his  property  with  intent  to  defraud  erty,  convey  or  dispose  of  the  same,  so 

his  creditors,"  was  held  sufficient  under  as  to  hinder  and  delay  this  deponent," 

the  Wis.  Rev.  Stat.  (1858),  c.  130,  for  was  held  insufficient  as  not  being  direct, 

the  reason   that  it  alleged  but  a  sin-  positive,  and  certain, 

gle  ground  of  attachment.     Klenk  v.  2.  A  misnomer  of  the  plaintiff  in  the 

Schwalm,  19  Wis.  119.     See  also  Mor-  signature  to  the  affidavit  may  be  cured 

rison  p.  Fake,  i  Pin.  (Wis.)  133.  by  amendment  at  any  time.  '  Ruthe  t-. 

An  affidavit  was  deemed  insufficient  (rreen  Bay,  etc.,  R.  Co.,  37  Wis.  344; 
which  contained  the  following  state-  so  held  where  the  affidavit  was  signed 
ment,  **  and  this  affiant  further  states  **  Paul  Ruty,"  while  the  proceedings 
that  he  has  good  reason  to  believe  and  were  •  styled  in  the  name  of  **  Paul 
does  believe  that  the  said  Travis  has  Ruthe  "  as  plaintiff, 
assigned,  disposed  of,  or  concealed,  or  3.  For  the  form  of  the  jurat  gener- 
is about  to  assign,  dispose  of,  or  con-  ally,  see  the  title  Affidavits,  vol.  i, 
ceal  any  of  his  property  with  intent  to  pp.  560-570.  As  to  what  officers  have 
defraud  his  creditors,*' for  the  reason  authority  to  take  and  certify  affidavits 
that  an  affidavit,  though  in  the  very  for  attachment,  see  3  Encyc.  of  Pl. 
words  of  the  statute,  was  not  such  that  and  Pr.  6,  7. 
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AFFIDAVIT  BY  AOBNT DEBT  TO  BBCOHE  DUB. 

Form  No.  3678. 
(Precedent  In  Streistguth  v.  Relgclman,  75  Wig.  Ji3.) 
[  Circuit  Court,  Eauclaire  County. 
—  ■    "     Streissguth  and    "1 

-,  pUintiffs,  I  ^flj^yjj  for  Attachment.]! 
against  (  -* 

B.  Bessinger,  defendant.  J 

T.  F.  Era-why,  being  duly  sworn  saye,  that  he  is  the  attorney  for 
the  above  named  plaintiffs,  and  makes  this  affidavit  on  their  behalf; 
that  the  above  named  defendant  is  indebted  to  the  plaintiffs  in  the 
sum  of  one  hundred  and  thirty  dollars  and^^/'/j' cents  over  and  above 
all  set-offs,  and  that  the  some  is  to  become  due  upon  contract,  express 
or  implied;  and  that  deponent  has  good  reason  to  believe  that  de- 
fendant has  assigned,  conveyed,  disposed  of,  and  concealed,  and  is 
about  to  assign,  convey,  dispose  of  and  conceal  his  property  with 
intent  to  defraud  creditors;  that  defendant  B.  Bessinger,  fraudu- 
lently contracted  the  debt  and  incurred  the  obligation  respecting 
which  this  action  is, brought.'  \T.  E.  ErcnohyA 

b.  In  tfae  JusUoe's  Court.  4 
Form  No.  iOT9. 

John  Doe,  plaintiff.       1  ^^^^^   Abraham   Kent,   Justice  of  the 
agamst  •>      p  -' 

Richard  Roe,  defendant.  )      ^«ace- 
State  of  Wisconsin,  \ 
Pierce  County.  } 

yohnDoe  {01  Samuel  Short) ,  being  duly  sworn,  on  oatb  says,  that 
he  is  the  {agent  or  attorney  of  the)  above  named   plaintiff, <>  and 


show  the  full  namea  of  the  plaintiffs.  for  attachment,  see  3   Encyc,  c 

S.  This  affidavit  was  held  insufficient  and  Pr.  6,  7. 
because  it  contained  this  clause:  "  de-  4.  The  affidavit  must  state  that  de- 
ponent's knowledge  of  naid  indebted-  fendant  islndebted  to  plaintiff  in  a  sum 
ness  of  the  defendant  is  founded  upon  exceeding  five  dollars,  specifjing  the 
a  statement  thereof  received  from  the  amount  as  near  as  may  be,  over  and 
plaintiffs  herein,  and  from  statements  above  all  legal  set-offs,  that  the  same  is 
made  to  afliant  by  one  W.  J.  Carlev,  due  upon  contract,  eiprcss  or  implied, 
traveling  salesman  for  said  plaintifTf."  or  upon  judgment  or  decree  of  some 

The   court    said    that   the   aflidavll  court,  and  that  deponent  knows  or  has 

would  hove  been   sufficient   If   it   had  good  reason  to  believe  of  the  existence 

Slopped  after  Slating  thf  amount  of  in-  of  one  of   the  grounds  of  attachment 

deb  ted  ness  positively.     The  atlidavit  is  in  the  statute  specified.     Sanb.   &  B. 

made   valid  by  the  omission  of  such  Anno.  Stat.  Wis.  (1889),  4  370a. 

clause.     Seealso,  on  this  point.  Rice  T'.  8.  The  plaintiff,  or  some  one  in  his 

Morner,    64   Wis.    599:    Anderson  v.  behalf,  must  makeand  file  the  affidavit 

Wche,  58  Wis.  615,  with  the   justice.     Sanb.   &  B.  Anno. 

).    For  the  form  of  the  jurat  gener-  Stat.    Wis.   (1889),   Ij   3709.     See   also 

ally,  see  the  title  Aff'idavits,  vol.  i,  xufra,  note  t,  p.  445. 
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makes  this  affidavit  in  his  own  ('or  plaintiff'' s)  behalf,  and  that 
Richard  Roe^  the  above  named  defendant,  is  indebted  to  the  plain- 
tiff in  a  sum  exceeding  five  dollars,  to  wit,  the  sum  of  ten  dollars,^ 
as  near  as  may  be,*  over  and  above  all  legal  set-off s,^  and  that  the 
same  is  due  upon  an  express  (or  implied)  contract*  (or  upon  a 
judgment  or  decree)  ^^  and  that  deponent  knows  (or  has  good  reason 
to  believe^  and  does  verily  believe)^  that  the  said  Richard  Roe  (here 
set  out  in  the  language  of  the  statute  one  or  more  of  the  statutory 
grounds  of  attachment)  .^  yohn  Doe 

(or  Samuel  Short).^ 

Subscribed  and  sworn  to  before  me,  this  29th  day  of  January, 

A.D.  i8P7.  Abraham  Kent^  Justice  of  the  Peace.* 

44.  Wyoming:. 

a.  In  the  Dlstriet  Court-i  o 

(1)  On  Debt  Past  Due. 

Form  No.  a68o. 

In  the  District  Court  of  the  First  Judicial  District  of  Wyoming,  in 
and  for  Laramie  County. 
John  DoCy  plaintiff,       ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe ^  defendant.  )  ' 

State  of  Wyoming,  ) 
Laramie  County.      \ 

Before  me,  Calvin  Clark\  clerk  of  the  District  Court  within  and 
for  the  county  aforesaid,  personally  came  John  Doe  (or  Samuel 

1.  For  the  jurisdiction  of  a  justice  of  7.  The  grounds  for  attachment  in  a 

the  peace  depending  upon  the  amount  justice's  court  are  enumerated  in  Sanb. 

involved,  see  Sanb.  &  B.  Anno.  Stat.  &  B.  Anno.  Stat.  Wis.  (1889),  §  3702. 

Wis.  (1889),  i  3572.     See  also  supra,  8.  See  sufra^  note  2,  p.  447. 

'>otc  3,  p.  445.  9.  For  the  form  of  the  jurat  gener- 

8.  See  supra,  note  i,  p.  446.  ally,  see  the  title  Affidavits,  vol.  i, 

8.  See  supra,  note  3,  p.  446.  pp.  560-570.     As  to  what  officers  have 

1  Ad  affidavit  that  the  defendant  was  authority  to  take  and  certify  affidavits 

"  indebted  to  the  plaintiff  in  the  sum  for  attachment,  see  3  Encyc.  of  Pl. 

of  $100,  as  near  as  may  be,  over  and  and  Pr.  6,  7. 

above  all  legal  set-offs,  and  that  the  lO.TheWyoming  Act  is  identical  with 

same  is  due  upon  express  contract/' was  the  Ohio  Act  (Ohio  Rev.  Stat.  (1894), 

held  to  comply  with  the  requirements  §  5521),  with  the  omission  of  the  last 

of  Wis.  Rev.  Stat.,  c.  120,  ?  99,  as  to  clause  in  the    Ohio  Act,  which  reads 

the  statement  of  defendant's  indebted-  *'  but  an   attachment  shall   not,  etc., 

ness.    Oliver  r.  Town,  28  Wis.  328.  ...     or  wrongful  act."    Wyoming 

See  zXso  supra,  note  4,  p.  446.  Rev.  Stat.  (1887),  §  2870,  is  identical 

0.  If  the  attachment  is  sought  upon  with  the  Ohio  Act  (Ohio  Rev.  Stat. 

tftf  ground  of  nonresidence,  the  affi-  (1894),^  5532),  with  the  exception  that 

j«|^nnay  state  a  cause  of  action  sound-  in  Wyoming  the  affiant  may  swear  to 

,     /a  tort,  alleging  that  the  damages  the  existence  of  one  or  more  of  the 

'A^^ned  and  claimed  exceed  the  sum  statutory  grounds  of  attachment  where 

«o^4ve  dollars,  specifying  the  amount,  he  **  has  good  reason  to  believe  and 

o^nb.    &  B.  Anno.  Stat.  Wis.   (1889),  does  believe''  that  it  exists.     For  an- 

^^702.  notated  forms  under  similar  statutes, 

^*  See  jtf/m,  note6,  p.  446.  see   Kansas  affidavits,   supra.   Forms 
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Short), '^  who,  being  first  duly  sworn  according  to  law,  upon  his  oath 
depOEes  and  says,  that  he  is  (the  agent  or  attorney  of)  the  plaintiff 
above  named ;  that  the  nature  of  said  plaintifT's  claim  is  (here  state 
the  nature  of  the  claim)  ;  that  said  plaintiff's  claim  is  just  ;*  that  the 
amount  which  the  affiant  believes  the  plaintiff  ought  to  recover  is 
the  sum  of  two  hundred  and  fifty  dollars,'  and  that  (the  affiant  has 
good  reason  to  believe  anddoes  believe  that)  the  defendant  (here  set 
out  in  the  language  of  the  statute  one  or  more  of  the  grounds  for  at- 
tachment).i  John  Doe 

(or  Samuel  Short). 
Sworn  to  and  subBcribed  before  me,  this  S9ih  day  of  January,  A.D, 
1897.  Calvtn  Clark,  Clerk.* 

(2)  On  Debt  Not  Due." 
Form  No.  aSSi. 
(  Commencing  as  in  Form  No.  2680,  supra,  and  continuing  down 
to  ')  that  the  amount  of  said  plaintiff's  claim  is  the  sum  of  t-wo  hun- 
dred and  fifty  dollars,  with  interest,  at  the  rate  of  fifteen  per  cent, 
per  annum,  from  the  first  day  of  yanuary,  i896;  that  the  said 
claim  of  the  said  plaintiff  will  become  due  on  July  the  first,  iS97, 
and  that  the  defendant  (here  set  out  in  the  language  of  the  statute 
the  existence  of  one  or  more  of  the  grounds  of  attachment).  (Affi- 
ant's  signature  and  the  proper  jurqt  as  in  Form  No.  2680,  supra.) 

(8)  Against  Father  of  Bastard. 
Form  No.  aS8i. 
In  the  District  Court  of  the  First  Judicial  District  of  Wyoming,  in 
and  for  Laramie  County. 

Nos.  as&i  to  3s^;  Ohio  affidavits,  mlng356,in  whicbcase  theappliuition 
$Mfra,  Forms  Nos.  3^34  to  1637,  and  for  attachment  stated,  under  permit- 
Oklahoma  affidavits,  sufra.  Forms  slonof  theWjoming  Stat., that  he  had 
Noa.  3638  and  3639.  good  reason  to  believe  and  did  believe 

1.  The  aRidavlt  maj  be  roade  bv  the  that  the  ground  of  attachment  existed ; 

plaintiff,  his  Bg«nt  or  attorney.     Wvo-  while  in  Smith   Drug  Co.  i'.  Casper 

ming  Rev.  Stat.   (1887),  f  a87o;  Wy-  Drug  Co.,  the  ground  (or  aitachment 

oming  Rev.  Stat.  (1S87),  \  3913.  instated     positively,    and     not     upon 

>.  For  the  jurisdiction  of  a  district  belief. 

court  depending  upon  the  amount  in-  t.  For  the  form  of  the  jurat  gener- 

Tolved,  see  Wyoming  Const.,  art.  5,  ally,  see  the  title  Afpioavits,  vol.  1, 

f  10.  pp.  560-570.    As  to  what  officers  have 

I.  BtaUment  of  RtatnknT  Onmnda. —  authority  to  take  and  certify  affidavits 

The  grounds  for  attachment  are  enu-  for  attachment,  see  3  Encyc.  of   Pt, 

merated    in  the    Laws    of    Wyoming  and  Pa.  6, 7. 

(1890),  p.  17,  6.  Wyo.   Rev.   Stat.   (1887),  §   1911, 

An   affidavit  which   states   subataa-  enumerating   the  grounds   for  an    at- 

tlallyin  thelanguageof  the  statutcthat  tach m en t  before  debt  due,  Is  identical 

the  debt  was  fraudulently  contracted,  with  the  Ohio  Acl  (Ohio   Rev.  Stat, 

need  not  aver  In  addition  the  facts  in  (1894),   4  i5^)>  relating  to  the  same 

detail  which  'constituted   the   fraudu-  subject,  except  that  the  former  adds  as 

lent  transaction.     Smith   Drug  Co.  v.  an    additional   ground,   in   the    third 

Casper  Drug   Co.   (Wyoming    1895),  clause,  these  words,  "  or  where  the  de- 

40  Pac.  Rep.  979,  dUlingnisMiiigChKj-  fendant  Is  intending  to  become  a  non- 

«nne  First  Nat.  Bank  *.  Swan,  3  Wyo-  resident  of  the  Territory." 
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Affidavit  for  Attachment 
against  Fatherof  Bastard. 


State  of  Wyoming  on  complaint  of  yane  ^ 
Doe,  an  unmarried    woman,   plaintiff, 

against  > 

Richard  Roe^  defendant,  for  begetting 
a  bastard  child  on  the  body  of  yane  Doe. 
State  of  Wyoming,  ) 
Laramie  County.     ) 

Before  me,  Calvin  Clark,  clerk  of  the  District  Court  within  and 
for  the  county  aforesaid,  personally  came  yane  Doe  {continuing and 
concluding  as  in  Form  No.  2686).^ 

b.  In  the  Justioe's  Court 
Form  No.  2683. 

In  the  Justice's  Court  for Precinct,  in  the  County  of  Laramie, 

State  of  Wyoming,  before  Abraham  Kent,  Justice  of  the  Peace, 
yohn  Doe^  plaintifp,      ) 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 

John  Doe  Tor  Samuel  Short), '^  being  first  duly  sworn  according 
to  law,  upon  nis  oath  deposes  and  says,  that  he  is  {the  agent  or  at- 
torney  of)  the  above  named  plaintiff;  that  the  nature  of  plaintiff's 
claim  is  {here  set  out  the  nature  of  claim)  \  that  said  plaintiff's  claim 
is  just;  that  said  claim  is  founded  upon  a  contract,  express  (or  im- 
plied), to  wit  {here  set  out  the  nature  of  the  contract);  that  the 
amount  which  affiant  believes  plaintiff  ought  to  recover  of  the  de- 
fendant after  allowing  all  just  credits,  counterclaims,  or  set-offs,  is 
the  hVLxnoiJifty  ^  dollars;  and  that  {here  set  out  the  existence  of  one 
or  more  of  the  grounds  of  attachment)  .*  yohn  Doe 

(or  Samuel  Short). 
Sworn  to  and  subscribed  before  me,  this  2dth  day  of  yanuary, 
A.D.  i8P7.  Abraham  Kent,  Justice  of  the  Peace.^ 

Wyoming  Rev.  Stat.  (1887),  §  ^^S*  f^^^  ^  justice  of  the  peace  are  nine  in 

describing  the  requirements  of  an  am-  number,  and  are    identical  with   the 

davit  for  attachment  before  debt  due,  is  grounds  for  attachment  in  the  district 

identical  with  the  Ohio  Act  ( Ohio  Rev.  court,  except  the  first  clause,  which 

Stat.  (1894),  h  5565)  relating  to  the  reads,  '*  When  the  defendant  is  a  for- 

same  subject  eign  corporation  or  a  nonresident  of 

1.  The  provisions  of  f  19,  c.  39,  Laws  the  Territory,"  while  in  the  district 
of  W70.  (1888),  are  identical  with  the  court  the  clause  reads,  **  When  the  de- 
provisions  of  the  Ohio  Act  (Ohio  Code  fendant,  or  one  of  the  several  defend- 
Civ.  Proc.,  f  5631)  relating  to  an  at-  ants,  is  a  foreign  corporation,  or  a 
tachment  against  the  father  of  a  bas-  nonresident  of  Wyoming,  or  is  about 
tard.  to    become  a    nonresident    thereof/' 

S.  The  affidavit  may  be  made  by  the  Wyo.  Rev.  Stat.  (1887),  ^  3541 ;  Laws 

plaintiff,  his  agent  or  attorney.     Wyo-  Wyoming  (1890)  37. 

ming  Rev.  Stat.  (1887),  ^  3541.  6.  For  the  form  of  the  jurat  gener- 

S.  For  the  jurisdiction  of  a  justice  of  ally,  see  the  title  Affidavits,  vol.  i, 

the  peace  depending  upon  the  amount  pp.  560-570.     As  to  what  officers  have 

involved,  see  Wyoming  Const.,  art.  5,  authority  to  take  and  certify  affidavits 

h  22.  for  attachment,  see  3  Encyc.  op.  Pl. 

4.  The  grounds  for  attachment  be-  and  Pr.  6,  7. 
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45.  United  States  Courts. 

In  common-law  causes  in  circuit  and  district  courts  the  plaintiff 
shall  be  entitled  to  similar  remedies,  by  attachment,  or  other  proc- 
ess, against  the  property  of  the  defendant,  which  are  now  provided 
by  the  laws  of  the  state  in  which  such  court  is  held  for  the  courts 
thereof;  such  circuit  or  district  court  may,  from  time  to  time,  by 
general  rules,  adopt  such  state  laws  as  may  be  in  force  in  the  states 
■  where  they  are  held  in  relation  to  attachments  and  other  process; 
provided  that  similar  preliminary  affidavits  or  proofs,  and  similar 
security,  as  required  by  such  state  laws,  shall  be  first  furnished  by 
the  party  seeking  such  attachment,  or  other  remedy,* 

Form  No.  1A84. 

In  the  Circuit  Court  of  the  United  States, 
For  the  District  of  Minnesota.* 

John  Doe,  plaintiff,      \ 

against  >  Affidavit  for  Attachment. 

Richard  Roe,  defendant.  ) 
State  oi  Minnesota,  \ 
County  of  Ramsey.  \ 

John  Doe  (or  Samuel  Short)  came  before  me  personally,  and. 
being  first  duly  sworn,  doth  sav :  That  he  is  the  plaintiff  (or  the 
agent  ot  attorney  of  the  plaintiff  }  in  the  above  entitled  action,  which 
is  brought  for  the  recovery  of  money,  and  a  summons  has  been  issued 
therein.  That  a  cause  of  action  exists  against  the  defendant,  and 
in  favor  of  said  plaintiff  therein,  and  the  amount  of  said  plaintiff's 
claim  therein  is  three  thousand  dollars,  and  the  ground  thereof  is  as 
follows,  that  is  to  say  {here  state  facts  clearly  showing  the  existence 
and  nature  of  the  plaintiff  ^  s  cause  of  action) ,  and  that  {here  stale 
facts  constituting  legal  evidence  of  the  existence  of  one  or  more  of 
the  statutory  grounds  of  attachment) .  And  said  affiant  doth  depose 
and  say  :  That  said  plaintiff  is  in  danger  of  losing  bis  said  claim,  by 
reason  of  the  facts  aforesaid,  unless  a  ^rit  of  attachment  issue;  and 
prays  that  such  a  writ  of  attachment  may  be  allowed  and  issued 
against  the  property  of  said  defendant  therein,  according  to  the 
statute  in  such  case  provided;  and  said  affiant  says  that  no  previous 

1.   Rev.  Slal.  U.  S.,  >)  915.     See  alio  attachment  is  made  on  mesne  process 

Sinper  MfR.  Co.  v.  Mason,  5  Dill  (U.  and  \%  then  dissolved  bj  means  of  a 

S,)  488;  Anderson  v.  Shaffer,  10  Fed.  bond  by  sureties,  conditioned  to  pay  to 

Rep.  266;  Brooks  I'.  Fr J, 45  Fed.  Rep.  the  plaintiff  the  judgment  which  tie 

776;  Trradwell   v.  Seymour,  41   Fed.  may  recover,  given  in  accordance  with 

R^P'  579:  Crocker  Nat.  Bank  v.  Pag-  the  provisions  of  the  Uw  of  the  state 

ensiecher,  44  Fed,  Rep.  705 ;  Harland  in    which   the  action  is  brought,  the 

r.    United   Lines  Tel.    Co.,   40   Fed.  bond    is    void    and    the   sureties   are 

Rep.  308;  Wolf  i'.Cook,4oFed.  Rep.  under    no    liability  to    the   plaintiff. 

431;   Boston  Electric  Co.   r.   Electric  Pacific  Nat.  Bank  v.  Mixter,  134  U.  S. 

Gas  Lighting  Co.,  13  Fed.  Rep.  338.  731. 

Jtut  no  attachment  can  issue  from  a 
circuit  court  of  the  United  States  in  an 

action  against  a  national  bank  before  should  contain  for  attachments  In  the 

final  Judgment  in  the  cause;  if  such  federal  courts  sitting  in  such  states. 
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application  has  been  made  therein  for  such  order;  and  further  saith 
not.i  yohn  Doe 

(or  Samuel  Short), 
Subscribed  and  sworn  to  before  me,  this  18tA  i 
day  of  jDecemSer,  A.D,  iS96.  ) 

(seal)         David  F.  Peebles^  Notary  Public, 

Ramsey  County,  Minn. 

IL  BOND  OR  UNDERTAKING. 

1.  Alabama.^ 
a.  At  Law. 

Form  No.  2685. 

The  State  of  Alabama.  )  circuit*  Coxxrt. 
Jefferson  County.  \ 

Know  all  men  by  these  presents:  That  we,  yohn  Doe^  as  princi- 
pal, and  yohn  Een  and  Richard  Den  as  sureties,  of  the  County  of 
Jefferson^  are  held  and  firmly  bound  unto  Richard  Roe^  in  the 
sum  of  two  thousand  two  hundred'^  dollars,  to  be  paid  to  the  said 
Richard  Roe,  his  heirs^  executors,  administrators,  or  assigns,  for 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves  and  each 
of  us,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly,  by  these  presents  [and  the  right  of  exemp- 
tion under  the  Constitution  and  Laws  of  Alabama  is  hereby 
waived].* 

1.  See  supra,  note  3,  p.  j.52.  properly  made  payable  to  partnership 

S.  Naceutty  for  Bond. — Beiore  the  writ  defendants  jointly.     Hadley  t'.  Bryars, 

can  issue  the  plaintifF  or  some  one  in  his  58  Ala.  139. 

behalf  must  execute  a  bond.  Ala.  Civ.  In  a  suit  on  a  bond  for  attachment 
Code  (1886),  ^  2933.  against  a  partnership  by  its  firm  name, 
Afalnst  Nonresldeiit  or  Foreign  Oorpo-  payable  to  the  partnership  by  its  firm 
ration — Beonrlty  for  Cotto. — For  the  se-  name,  conditioned,  in  the  event  of  a 
curity  for  costs  when  an  attachment  is  failure  to  prosecute  the  attachment 
sued  out  in  favor  of  a  nonresident  or  with  effect,  to  pay  defendants,  as  part- 
foreign  corporation,  under  ^  2939,  Ala.  ners,  **  all  such  damages  as  they  might 
Code  (1886),  see  the  title  Costs.  sustain,"  etc.,  no  recovery  could  prop- 

3.  Tltla  of  the  Cknirt. — Or  **City  erly  be  had  from  any  'damage  sus- 
Court,"  or  "Chancery  Court,"  ot  tained  by  one  of  the  partners  by  reason 
"Justice's  Court,  Be/ore  Abraham  of  the  wrongful  levy  of  his  individual 
A<'«/,  justice  of  the  peace,'*  as  the  case  property.  Watts  v.  Rice,  75  Ala. 
may  be.  289. 

4.  Wlio  may  Exeonte. — The  bond  may  7.  Penalty. — The  bond  must  be  in 
be  executed  by  the  plaintiff,  his  agent  double  the  amount  claimed.  Ala.  Civ. 
or  attorney.     Ala.  Civ.  Code  (1886),  ^  Code  (1886),  §  2933. 

3933.  An  action  cannot  be  maintained  upon 

5.  BoBldence  of  Sureties. — Under  the  the  bond  the  penalty  of>  which  is  left 
attachment  law  in  effect  in  1841  it  was  blank,  nor  can  the  defect  be  remedied 
held  that  a  bond  on  the  part  of  a  non-  by  parol  evidence  as  to  what  should 
resident  need  not  show  that  the  sureties  have  been  the  sum  specified.  Copeland 
therein  reside  within  the  state.     Jack-  v.  Cunningham,  63  Ala.  394. 

son  V.  Stanley,  2  Ala.  326.  8.  This  clause  may  be  and  usually  is 

6.  To  WSioin  Payable. — The  bond  is    inserted  in  the  bond. 
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Sealed  with  our  seals  and  dated  the  18th  day  of  December,  i8^.* 

The  condition  of  this  obligation  is  such,  that  whereas  the  above 
bounden  yohn  Doe  has,  on  the  day  of  the  date  hereof,  prayed  an 
attachment  at  the  suit  of  himself  against  the  estate  of  the  above 
named  Richard  Roe,  for  the  sum  of  one  thousand  one  hundred 
dollars,  and  hath  obtained  the  same,  returnable  to  the  Circuit  Court 
of  Jefferson  county,  within  thirty  days  from  service  of  this  process.* 

Now,  if  the  said  John  Doe  shall  prosecute  said  attachment  to 
efTect,  and  pay  the  said  defendant  all  such  damages  as  he  may  sus- 
tain by  the  wrongful  or  vexatious  suing  out  of  said  attachment,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect.* 

Signed,  sealed,  and  delivered  the  date  above  written. 
Approved,   this  18th  day  of  \  John  Doe.^         (seal)* 

December,  i%9B.  \  John  Fen.  (seal) 

John  W.   White,  Clerk.5  )  Richard  Den.     (seal) 

b.  In  Chancery. 

Form  No.  a 686. 

(  Commencing'  as  in  Form  No.  2685,  supra,  and  continuing  down 
to  ♦. )  The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bounden  John  Doe  has  exhibited  his  bill  of  complaint  in  the 
Chancery  Court  for  the  Sixteenth  District  in  the  Northwestern 
Chancery  Division,  at  Birmingham,  Alabama,  and  has  obtained 
thereon  from  the  Register  (or  Chancellor)  of  said  court  an  order 
for  the  issuance  of  a  writ  of  attachment  against  the  property  of  the 
said  Richard  Roe  as  described  in  said  bill  of  complaint.  Now,  if 
said  obligors  herein-above  mentioned,  or  either  of  them,  shall  pay 
all  damages  that  the  said  defendant,  Richard  Roe,  may  sustain  by 
the  wrongful  or  vexatious  suing  out  of  such  writ,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered  to  the  above  written. 

(Signatures,  seals,  and  the  proper  approval  as  in  Form  No,  2685, 
supra, ) 


>> 


1.  If  in  a  justice's  court  substitute  word  ** agent''  to  the  name  of  one  of 
the  following  clause :  **  returnable  be-  the  obligors  in  affixing  the  signature  to 
fore  me  at  my  office  on  the;?&M  day  of    the  bond  does  not  affect  its  validity. 

Hadley  v.  Bryars,  58  Ala.  139. 

4.  Seal. — All  writings  which  import 
on  their  face  to  be  under  seal  are  to  be 
taken  as  sealed  instruments  and  to  have 
the  same  efTect  as  if  the  seals  of  the  par- 
ties were  affixed   thereto.     Ala.  Civ. 


December,  i%96. 

The  bond  should  name  the  court  in 
which  the  suit  is  brought.  Planters, 
etc.,  Bank  v,  Andrews,  8  Port.  (Ala.) 
404. 

A  bond  dated  January  4,  iSSS^  re-r 
cited  **  that  the  attachment  was  return-    Code  (1886),  ^  i&io. 
able  on  the  tAt'rd  Monday  oi  January,        5.  Approval. — Ii  in  a  justice's  court 
instant;  "  the  writ  was  dated  January    substitute  the  following  clause :  *•  Ap- 
4,  1SS8;  the  bond  was  held  defective,     proved  this  I8tk  day  ol  December,  iS96, 
Lowry  v.  Stowe,  7  Port.  (Ala.)  483.  Abraham  Kent,  Justice  of  the  Peace." 

2.  Condition. — As  to  the  condition  of  Or  **  Taken  and  approved  this  18tk 
the  bond,  see  Ala.  Civ.  Code  (1886),  §  day  of  December,  i896,  Reginald  Rob- 
2933.  inson.  Register,"   if  in  the  Chancery 

8.  Signature.— The  addition  of  the    Court 
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2.  Arizona.^ 

Form  No.  9687. 

(Ariz.  Rev.  Stat.  (1887),  $  46.) 

The  Territory  of  Arizona, 
County  of  Maricopa. 

We,  the  undersigned,  yohn  Doe  as  principal,  and  yohn  Fen 
and  Richard  Den  as  sureties,^  acknowledge  ourselves  bound  to 
pay  to  Richard  Roe^  the  sum  oijive  hundred^  dollars,  conditioned 
that  the  above  bound  John  Doe,  plaintiff  in  attachment  against  the 
said  Richard  Roe  defendant,  shall  prosecute  his  said  suit  to  effect, 
and  that  he  shall  pay  all  such  damages  and  costs  as  shall  be  ad- 
judged against  him  for  wrongfully  suing  out  such  attachment.^ 

Witness  our  hands  this  2Sd  day  of  January,  i8P7. 
Approved  by  me  this  2Sd  day  ^  John  Doe.^ 

of  January^  i8P7.  I  John  Fen. 

Calvin  Clark,  Clerk  of        [  Richard  Den. 

the  District  Court.''  J 

(Justification  vf  sureties,)^ 

8.  Arkansas.* 
a.  Generally. 

1.  NeoMiftty  for  Bond.  —  Before    the  must  be  filed  before  the  writ  can  issue, 
writ  can  issue  the  plaintiff  or  some  Kellogg  v.  Miller,  6  Ark.  468. 
one    in    his  behalf    must    execute  a        Before  the  writ  can  issue  the  plain- 
bond.     Ariz.   Rev.  Stat.,  tit.  4,  pars,  tiff  or  some  one  in  his  behalf  must  exe- 
44,  47.  cute  a  bond.     Sand.  &  H.  Ark.  Dig. 

S.  The  plaintiff  must  execute  a  bond  (1894)*  $  328. 
with  two  or  more  sufficient  sureties.        A  bond  in   substantial   compliance 

Ariz.  Rev.  Stat.  (1887),  §  44.  with  the   statute  has  been  held  suffi- 

5.  The  bond  must  be  payable  to  de-  cient.     Mandel  v.  Peet,  18  Ark.  336. 
fendant.     Ariz.    Rev.  Stat.  (1887),  $        A  Speolflo  Attaobment  may  be  granted 
44.  on  such  terms  and  conditions  as  to  se- 

4.  renalty. — The  penalty  of  the  bond  curity  for  damages  as  may  be  just  and 

must  be  not  less  than  double  the  amount  proper.     Sand.  &  H.  Ark.  Dig.  ( 1894), 

of  the  debt  sworn  to  be  due.     Ariz.  §$  383,  384. 
Rev.  Stat.  (1887),  $  44.  Before  Delit  Dne. — ^To  obtain  an  at- 

0.  Ooodtttoii. — For  the  condition  of  tachment  before  debt  due  a  bond  must 

the  bond,  see  Ariz.  Rev.  Stat.  (1887),  be  executed  on  the  part  of  the  plaintiff 

§  44.  as  directed  in  ^  328.     Sand.  &  H.  Ark. 

6.  Seal. — The  bond  need  not  be  un-  Dig.  (1894),  $  3^* 

der  seal.     Ariz.  Rev.  Stat.  (1887),  ^§  The  Bond  In  the  Attachment  of  Boats, 

2783,  2784.  vessels,  etc.,  is  the  same  as   in  other 

7.  ApmcWal. —  Or  ^^yosiak  Carter ^  cases  of  attachment.  Sand.  &H.  Ark. 
judge  of  the  District  Court,"  or  Abra-  Dig.  (1894),  5  4'5'  I"  ^^^  cases  where 
kam  Kent^  Justiceof  the  Peace,''  as  the  such  proceedings  are  instituted  against 
case  may  be.  The  bond  must  be  ap-  such  boat  or  vessel  by  her  name  or 
proved  by  the  officer  issuing  the  writ,  description  only,  the  bond  to  be  given 
Ariz.  Rev.  Stat.  (1887),  ^  45.  by  the  plaintiff  shall 'be  made  payable 

8.  JnatUicmtlon  of  Sureties.^— See  Ariz,  to  the  **  State  of  Arkansas"  for  the 
Rev.  Stat.  ( 1887),  ^^  2215, 2218;  also  the  use  and  benefit  of  the  owners  of  such 
title  JusTiPiCATiON  OF  Sureties.  boat  or  vessel.      Sand.  &  H.  Ark.  Dig. 

%.  HeooMitF  for  Bond. — ^A  valid  bond     (1894),  h  4i7* 
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Form  No.  2688. 

(Sand.  &  H.  Ark.  Dig.  (1894),  PP-  i^^^*  1624.)^ 

State  of  Arkansas,  }   n   r     l-  r*-       -4.  r*     -4.* 
n   J     f'  i^       .         >  Pulaski  Circuit  Court.* 
Pulaski  County.      \ 

yohn  Doe,  plaintiff,       i 

against  >  Bond  for  Attachment. 

Richard  Roe,  defendant.  ) 

We  undertake  and  are  bound  to  the  defendant,  Richard  Roe,  in 
the  sum  of  eight  hundred  dollars,  that  the  plaintiff,  John  Doe,  shall 
pay  to  the  said  defendant '  all  the  damages  which  he  may  sustain 
by  reason  of  the  attachment  in  this  action  if  the  order  therefor  is 
wrongfully  obtained.*  John  Doe.^ 

John  Den. 

January  10,  i8^7.  Richard  Fen. 

Attest :    Calvin  Clark,  Clerk  of  the  Circuit  Court.* 

b.  To  One  Claiming  to  be  Joint  Owner. 

Form  No.  2689. 
(Sand.  &  H.  Ark.  Dig.  (1894),  P-  1623.) 7 

(  Caption  as  in  Form  No.  2688,  supra.)  We  undertake  that  the 
plaintiff,  John  Doe,  shall  pay  to  John  Smith,  who  claims  to  be  a 
joint  owner  with  the  defendant,  Richard  Roe,  of  a  bay  horse,  seized 
under  an  attachment  in  this  action,  the  damages  which  said  John 
Smith  may  sustain  by  reason  of  the  attachment  if  the  order  therefor 
is  wrongfully  sued  out.  John  Doe. 

John  Den. 

January  10,  i897.  Richard  Fen. 

Attest :    Clyde  Culp,  Constable. 

1.  This  bond  complies  with  the  re-  5.  Seal. — A  bond  need  not  be  under 
quirements  of  Sand.  &  H.  Ark.  Dig.  seal.     Ark.  Const.  Schedule,  §  i. 
(1894),  h  328.  6.  If  in  a  justice's  court  say:  **  At- 

2.  In  the  justice's  court  the  caption  test:  Abraham  Kent,].  P."     Sand.  & 

should  begin  thus:  H.  Ark.  Dig.  (1894),  P*  '622. 

state  of  Arkansas,     ^  Before  A braMamKtni,  7,  Xhis  bond  complies  with  the  re- 

County  of /^k/a**!,     >     Justice  of  the  Peace,  .  .        *   o      j     ©-  t»      *    i_     wa- 

J9/;e^*  Township. ^    bf  said  Township.         quirements  of  Sand.  &  H.  Ark.  Dig. 

Sand.  &  H.  Ai-k.  Dig.  (1894),  PP-  ^622,  (1894),  ^  340- 

1623.  Additional  Security. — At  any  time  be- 

8.  If  there  are  several  defendants  the  fore   judgment    the    defendant,    after 

bond  should  run  as  follows :  **  Pay  to  reasonable  notice  to  the  plaintiff,  may 

the  defendants,  Richard  Roe,  Robert  move  the  court  for  additional  security, 

Roe,  and  yohn  Smith  all  the  damages  and  if  the  court  is  satisfied  that  the 

which  he,  or  either  of  them,  may,**  etc.  surety  in  plaintiff's  bond  has  removed 

Sand.    &    H.    Ark.    Dig.    (1894),    P*  from  the  state  or  is  not  sufficient  for 

1622.  the  amount  thereof,  it  may  vacate  the 

4.  Gondltlon. — A  bond  has  been  held  attachment,    unless    in    a    reasonable 

sufficient    with    the    condition  writ-  time,  to  be  fixed  by  the  court,  suffi- 

ten  under   the    signatures    and    seals  cient    surety    is    given   by  the  plain- 

of    the     obligors.      Melvin     v.     The  tiff.     Sand.  &  H.    Ark.    Dig.  (1894), 

Steamboat  General   Shields,   15  Ark.  ^    376.     See    also    infra,    this    title, 

207.  \W\  5. 
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4.  California.^ 

Form  No.  3690.2 

In  the  Superior  Court 

Of  the  City  and  County  of  San  Francisco, 

State  of  California.' 

John  Doe,  plaintiff,       ) 

against  >  Undertaking  on  Attachment. 

Richard  Roe,  defendant.  ) 

Whereas  the  above  named  plaintiff*  has  commenced  (or  is  about 
to  commence)  an  action  in  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,^  state  of  California,  against  the  above 
named  defendant  upon  contract  for  the  direct  payment  of  money, 
claiming  that  there  is  due  to  said  plaintiff  from  the  said  defendant 
the  sum  of  one  thousand  dollars,  besides  interest,  and  is  about  to 
apply  (or  has  applied)  for  an  attachment  against  the  property  of 
said  defendant  as  security  for  the  satisfaction  of  any  judgment  that 
mav  be  recovered  therein  : 

Now,  therefore,  we,  the  undersigned,  residents  of  the  State  of 
California,  in  consideration  of  the  premises,  and  of  the  issuing  of  said 
attachment,  do  jointly  and  severally  undertake  in  the  sum  of  Jive 
hundred^  dollars,  and  promise  to  the  effect,  that  if  the  said  defend- 
ant recover  judgment  in  said  action,  the  said  plaintiff  will  pay  all 
costs  that  may  be  awarded  the   said  defendant, "^  and  all  damages 


1-  Meeaulty  for  Undartakliig. — Before  a  bond.    Cal.  Code  Civ.  Proc,  ^  539. 

issuinp  the  writ  the  clet*k  or  justice        An  undertaking  given  by  the  city  and 

»just  require  a  written  undertaking  on  county  of  San  Francisco  is  void.     Sec- 

"»e  part  of  the  plaintiff  with  two  or  tion  1058  of  Cal.  Code  Civ.  Proc,  for- 

JJore  suflScient    sureties.     Cal.   Code  bidding  the  state  or  the  people,  or  any 

I.*  ^""^^^M  kk  539»  867.  state  officer,  or  any  county,  city,  or 

The  time  for  giving  the  bond  or  un-  town,  to  give  a  bond  in  any  civil  action, 

dertaking  must  precede  the  issuance  of  applies  to  the  city  and  county  of  San 

the  writ,  and  usually  accompanies  the  Francisco;  the  term  "city"  including 

affidavit  for  attachment.     Benedict  r.  in   its   signification   city  and   county. 

Bray,  2  Cal.'  251.  Morgan  7'.  Menzies,  60  Cal.  341. 

Tile  statutory  form  should  be  fol-         5.  If  in  a  justice's  court  say  :  "Inthe 

lowed  when    prescribed.     Hisler     v.  Justice's    Court    for     the     City    and 

Carr,  ^  Cal.  641.  County  of  San  Francisco,^''  or  ***  In  the 

1  For  a  precedent  of  an  undertak-  Justice's  Court  of  the  First  Township, 

JnR,  see  Taaffe  v.  Rosenthal,  7  Cal.  in  the  county  of  Solano.'* 
5^4-  6.  Penalty. — This  sum  must  not   be 

5-  Title  of  Gout. — If  in  a  justice's  less  than  two  hundred  dollars  and  not 

court  say:  "  In  the  Justice's  Court  of  exceeding   the  amount    of    plaintiff's 

the  City  and  County  of  San  Francisco,  claim  in  the  Superior  Court,  Cal.  .Code 

State  of  California,  before  Abraham  Civ.  Proc,  §   539;  and  not   less  than 

AV»/,  Justice  of  the   Peace,"  or  "  In  fifty  nor  more  than  three  hundred  dol- 

the  Justice's  Court  of  the  First  Town-  lars  if  in  a  justice's  court,  Cal.  Code 

ship  in  the  County  of  Solano,  before  Civ.  Proc,  ^  867. 

Abraham  Kent,  Justice  of  the  Peace,"         7.  May  Run  to  Whom. — The   under- 

a5  the  case  may  be.  taking  may  run  to  the  state;  and  the 

4.  Wbo  may  Bzecnte. — The  plaintiff  defendant '  may   sue  upon   it.     Taaffe 

or  someone  in  his  l>ehalf  must  execute  r.  Rosenthal,  7  Cal.  518. 
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which  he  may  sustain  by  reason  of  the  said  attachment,  not  exceed- 
ing the  sum  oifive  hundred  dollars. ^  yohn  Doe.        (sbal) 
Dated  this  18th  day  of  December^  i8P^.    John  Fen,        (sbal) 
(  yustification  of  sureties. )  *                  ^      Richard  Den .  (sbal) 

5.  Colorado.^ 

Form  No.  2691. 

St  t      f  C  1      d  )        ^^  ^^^  District  Court  of  the  second  Judi- 

C       f      i  A     -h  h       \^^'     ^^*^  District  of  the  State  of  Colorado, 

^  -r         •  )  within  and  for  the  County  o{  Arapahoe.^ 

John  Doe^  plaintiff,      ) 

against  >  Undertaking  on  Attachment. 

Richard  Roe y  defendant.  ) 

Whereas'  the  above  named  plaintiff  has  commenced  (or  is  about 
to  commence)  an  action  in  the  District  Court  of  the  second  Judicial 
District  of  the  state  of  Colorado,**  in  and  for  the  said  county  of 
Arapahoe^  against  the  above  named  defendant  upon  a  contract  ex- 
press (or  impliedly  claiming  that  there  is  due  to  the  said  plaintiff 
from  the  said  defendant  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States,  besides  interest,  and  costs  of  suit ;  and 
whereas  the  above  named  plaintiff  is  about  to  apply  for  an  attach- 
ment against  the  property  of  the  said  defendant  as  security  for  the 
satisfaction  of  any  judgment  that  may  be  recovered  therein  : 

Now,  therefore,  we,  the  undersigned,  residents  of  the  county  of 
Arapahoe^  state  of  Colorado,  in  consideration  of  the  premises,  and 

1.  This  sum  must  not  exceed  the  sum  undertakings,  as  well  as  the  necessity 
specified  in  the  undertaking.  Cal.  for,  and  the  manner  of,  their  justifying 
Code  Civ.  Proc.,  4  539-  Where  the  as  such,  see  Cal.  Code  Civ.  Proc,  §^ 
concluding  clause  of  an  undertaking  495,  539.  1057,  and  the  title  Justifica- 
was  **  not  exceeding  the  sum  of  two  tion  of  Sureties.  For  a  precedent 
'  two  hundred  and  twenty-five  of  such  justification  upon  an  attach- 
dollars,  gold  coin/'  the  court  held  that  ment  undertaking,  see  TaafTe  v,  Rosen- 
it  was  a  good  undertaking  for  the  sum  thai,  7  Cal.  514. 

of    two    thousand   two  hundred    and  8.  Neoanity  for  1hid«rUldiif . — Before 

twenty-five  dollars,   it  being  evident  issuing  the  writ  the  clerk  or  justice 

that  the  word  **  thousand ''  was  omitted  dhall  require  a  written  undertaking  on 

by  mistake  and  was  intended  by  the  the  part  of  the  plaintiff  with  sufficient 

parties.     Frankel  t;.  Stern,  44  Cal.  168.  sureties.      MilTs  Anno.    Code    Colo. 

Under  tha  Fraotloe  Act,  §  553,  which  (1896),  ^  95;  Mill's  Anno.  Stat.  Colo, 

required  an  undertaking  to  the  effect  (1891),  \  2701. 

that  the  plaintiff  should  pay  all  dam-  Amendment.  —  The    bond     may    be 

ages  which  defendant  might  sustain  by  amended.    De  Stafford  v.  Gartle>\  15 

reason  of  the  attachment  without  any  Colo.   32 ;   Mill's   Anno.   Code   Colo. 

limitation  as  to  the  amount,  an  under-  (1896),  ^  117. 

taking  to  the  effect  that  he  would  pay  4.  Title  of  the  Oonrt. — Or   **  In    the 

the  damages  **  not  exceeding  one  hun-  County    Court    within   and    for   said 

dred  dollars"  was  held  void.     Hisler  county,"  if  in  the  county   court;    or 

V.  Carr,  34  Cal.  641.  **  In  the  Justice's  Court,  before  Ahra- 

Condition. — For  the  condition  of  the  ham  Kenty  Justice  of  the  Peace,  within 

undertaking  in  the  Superior  Court,  see  and  for  said  county,"  if  in  a  justice's 

Cal.  Code  Civ.  Proc,  ^  539;  in  a  jus-  court. 

tice'scourt,  see  Cal.  Code  of  Civ.  Proc,  5.  Or  "in  the  County  Court,"  if  in 

§  867.  the  county  court;  or  **  in  the  Justice's 

8.  Jiutlflcatlon  of  Suretlea. — For  the  Court,  before  Abraham  Kent^  Justice 

qualifications  of  sureties  on  bonds  and  of  the  Peace,"  if  in  the  justice's  court. 
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of  the  issuing  of  said  attachment,  do  jointly  and  severally  under- 
take in  the  sum  of  tv)o  thousand  ^  dollars,  and  promise  to  the  effect, 
that  if  the  said  defendant  shall  recover  judgment  in  said  action,  or 
if  the  said  court  shall  finally  decide  that  the  said  plaintiff  was  not 
entitled  to  an  attachment,  the  said  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  said  defendant,  Richard  Roe^  and  all  damages 
which  he  may  sustain  by  reason  of  the  wrongful  suing  out  of  the 
said  attachment,  not  exceeding  the  sum  of  two  thousand  dollars. ^ 

Dated  this  18th  day  of  December,  A.D.  i8P^.  John  Doe, 

John  Fen, 

Approved  by  me  this  18th  day  of  December,  \^d6.      Richard  Den, 

Daniel  Clark,  Clerk.* 

(  Justification  of  su  reties . )  * 

6.  District  of  Columbia.^ 

Form  No.  2692.6 
District  of  Columbia,  to  wit : 

In  Justice's  Court,  before  Abraham  Kent,  a  Justice  of  the  Peace 
in  and  for  the  District  aforesaid,^  in  the  case  of  — 

John  Doe,  plaintiff,      ^ 

against  >  At  Law,  Docket  No.  87, 

Richard  Roe,  defendant.  ) 

The  plaintiff  and  John  Fen  his  surety  do  hereby  undertake  for 
themselves  and  each  of  them,  their  and  each  of  their  heirs, 
executors,  and  administrators,  to  make  good  all  costs  and  dam- 
ages which  the  defendant  may  sustain  by  reason  of  the  wrongful 
suing  out  of  the  attachment  this  day  issued  against  said  defendant.^ 

1.  Penally. — ^The  penalty  must  be  a  obligee.     Irwin  v.  Crook,  17  Colo.  16. 

Sum  not  less  than  double  the  amount  4.  JustlflcaUon  of  SnretlM. — For  the 

Sj^imed  by  the  plaintiff.    MilPs  Anno,  qualifications  of  sureties  on  bonds  and 

^ode  Colo.  (1896),  §  95;  MilFs  Anno,  undertakings,  as  well  as  the  necessity 

*o^*  Colo.  (1891),  4  2701.  for,  and  the  manner  of,  their  justify- 

'*  Audition. — For  the  condition  of  ing  as   such,   see  Mill's  Anno.  Code 

We  liiidertaking  in  a  court  of  record,  Colo.    (1896),  ^  95,  and  the  title  Jus- 

See  l^iirs  Anno.  Code  Colo.  (1896),  ^  tification  of  Sureties.    Theomis- 

ap.  jr>  a  justice's  court,  see  Mill's  Anno,  sion    of    sureties    to   justify    is    not 

Sta^'  Colo.  (1891),  ^  3701.  fatal.     Jones   v,  Leadville    Bank,    10 

S^^    the  condition  of  the  bond   in  Colo.  464. 

Sterling  City  Gold,  etc.,  Min.,  etc.,  Co.  6.  Necestl^  for  VnderUUdiiir.—Before 

f  .Cock,  2  Colo.  25 ;  Sterling  City  Gold,  the  writ  can  issue  the  plaintiff  or  some 

etc.,  Min.,  etc.,  Co.  v.  Hughes,  3  Colo,  one  in  his  behalf  must  execute  an  un- 

^^  dertaking    with    suflicient    surety    or 

*•  -^PliroTal. — Or  "  Approved  by  me  sureties.     Cogley's  Dig.  (1892),  p.  78, 

ftis  isth  day  of  December,  iS96,Adra-  §§  i6,  24. 

*?*.  ^cnty  Justice  of  the  Peace,"  if  in  6.  This  is  the  form  of  the  undertak- 

^^j^stice's  court.  ing  set  out  in  the  rules  of  court.     Cog- 

1?^  ^'idertaking  should  be  approved  ley's  Dig.  (1892),  p.  78,  §  24. 

W^  justice,  Mill's  Anno.  Stat.  Colo.  7.  Tlti«  of  Court.— Or  **  In   the   Su- 

Uo9^),    ^  2701;   or  the   clerk,    Mill's  preme  Court  of  the  District  of  Co- 

^^?Q;  Code  Colo.  (1896),  ^95.  But  the  lumbia,    the    18t/t    day   of   December, 

omission  of  the  clerk  to  indorse  his  ap-  i8Ptf,"  if  in  the  supreme  court. 

pToval  oi,  ^^  bond  is  not  fatal.    Jones  8.  GondttloiL. — The  undertaking  must 

V.  »-eadville  Bank,  10  Colo.  464.     The  be    conditioned,   "  to  make  good  all 

Dond  need  not  be  approved  by  the  clerk  costs  and  damages  the  defendant  may 

vnere  such  approval  is  waived  by  the  sustain  by  reason  of  the  wrongful  suing 
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Sealed  with  our  seals  and  dated  this  18th  day  of  December^  A.D. 
\^6,  John  Doe.     (seal^ 

yohn  Fen.     (sbal) 
Taken  and  acknowledged  before  me,  and  approved  by  me  this 
18th  day  of  December   A.D.  i8^^. 

Abraham  Kent,  J.  P.     (sbal)^ 

7.  Floplda.2 

Form  No.  2693. 

(Fla.  Rev.  Stat.  (1892),  p.  544.) 
State  of  Florida,  )  » 
Leon  County.        \ 

Know  all  men  by  these  presents,  that  we,  yohn  Doe,^  and  yohn 
Fen  and  Richard  Den,^  are  held  and  firmly  bound  unto  Richard 
Roe  •  in  the  sum  of  seventy-Jive  ^  dollars,  for  the  payment  whereof 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly®  and  severally,  firmly  by  these  presents. 

Signed  and  sealed  this  18th  day  of  December,  A.D.  i896. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said 
yohn  Doe  has  this  day  applied  for  an  attachment  against  the  goods 
and  chattels  of  Richard  Roe,  for  the  sum  of  thirty-seven  dollars  and 
Ji/ty  cents ;  •  now  if  the  said  yohn  Doe  shall  well  and  truly  pay  all 
costs  and  damages  the  defendant,  the  said  Richard  Roc,  may 
sustain  in  consequence  of  plaintiff's  improperly  l®  suing  out  said 

out  of  the  attachment.'*    Cogley's  Dip.  6.  To  Whom  Payable. — The  bond  must 

(1892),  p.  78,  §  16;  54  Dist.  Col.  Rev.  be  payable  to  the  defendant.     Fla.  Rev. 

Stat.,  ^  782.  Stat.  (1892),  §  1646. 

1.  Approval. — Or  **  Taken  and  ap-  7.  Penalty. — The  penalty  must  be  at 
proved  by  me  this  18fh  day  of  Decern-  least  double  the  amount  of  the  debt  or 
*<fr,  A.D.  i8P6\  Calvin  Clark,  Clerk,"  sum  demanded,  Fla.  Rev.  Stat.  (1892), 
if  in  the  supreme  court.  The  under-  §  1646,  including  interest  which  is 
taking  must  be  approved  by  the  clerk,  specified.  Work  f.  Titus,  12  Fla.  628. 
Cogley's  Dig.  (1892),  p.  78,^  '6;  54  The  amount  may  exceed  double  the 
Dist.  Col.  Rev.  Stat.,  ^  782.  amount  of    the    debt.     Tanner,   etc., 

2.  NecoMity  for  Bond. — Before  the  Engine  Co.  7*.  Hall,  22  Fla.  391 ;  Gal- 
writ  can  issue  the  plaintiff  or  some  one  lagher  x\  Cogswell,  11  Fla.  127. 

in   his   behalf   must  execute  a   bond.        The  bond  is  sufficient,  if  for  double 

Fla.  Rev.  Stat.  (1892),  §  1646.  the  amount  of  the  principal  sum  due, 

3.  Title. — The  bond  need  not  be  en-  leaving  the  interest  to  be  regulated 
titled  in  the  cause.  West  v.  Woolfolk,  and  allowed  by  law.  Gallagher  v. 
21  Fla.  189.  Cogswell,  11   Fla.   127,  citing-  Saulter 

4.  Principal — Who  may  Exeoate. — The  r.  Butler,  10  Ga.  510. 

plaintiff,  his  agent  or  attorney,  must        But  if  the  plaintiff  specifically  states 

enter    into  a   bond.     Fla.    Rev.   Stat,  in  his  affidavit  the  amount  of  interest 

( 1892),  ^  1646.     And  it  must  appear  on  demanded,    the   bond   should    be    for 

the  face  of  the  bond  that  it  was  exe-  double  the  sum  of  the  principal  claim 

cuted  by  the  plaintiff,  his  agent  or  at-  and  such  interest.     Gallagher  -•.  Cogs- 

torney.     Work  v.  Titus,  12  Fla.  628.  well,  11  Fla.  127. 

6.  Snretlea. — There  must  be  at  least        8.  Joint  Bond. — A  joint  bond  is  sufB- 

two  good  and  sufficient  sureties.     Fla.  cient.     Baars  v.  Gordon,  21  Fla.  25. 
Rev.  Stat.  (1892),  ^  1646.  9.  The  amount  demanded  need  not 

Those  who  sign  the  bond  with  the  appear  on  the  face  of  the  bond.     Strong 

plaintiff  are  sureties,  though  not  called  7*.  Lake  Weir  Chautauqua,  etc.,  Assoc., 

so  in  the  bo»»d.     Baars  z\  Gordon,  21  25  Fla.  765. 
F*a.  25.  10.  The   word  '^improperly"  inter- 
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attachment,  then  this  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue.* 

Taken  before  and  approved  by  me  )       John  Doe.^         ^sbal) 
Abraham  Kent,  >      John  Fen,  (sbal\ 

Justice  of  the  Peace.*  )      Richard  Den,     (seal)* 
{Justification  of  sureties,)!^ 

8.  6eo]^a> 
a.  In  General.  7 
Form  No.  2694. 

(Ga.  Code  (1882),  p.  827.) 
Georgia,  Pulaski  County. 

We,      John      Doe,^      principal,     and     John     Fen,     secu- 

preted  and  construed.     Steen  v.  Ross,  But  the  clerk  need  not,  in  the  absence 
22  Fla.  480.  of  statutory  requirement,  indorse  upon 
1.  Ocniution. — For  the  condition  of  the  bond  his  approval  in  writing.  West 
the  bond,  see  Fla.  Rev.  Stat.  (1892),  ^  v.  Woolfolk,  21  Fla.  189. 
i<%6.  5.  JiutllLoatlonofSiiretiM. — Forprec- 
1  SignatorM.  —  The    agent    cannot  edents  of  a  justification  of  sureties  on 
%n  the  bond  both  as  principal  and  anattachment  bond,  see  West  ?/.  Wool- 
surety.     Marshall  v,  Ravisies,  22  Fla.  folk,  21  Fla.  195. 

J%.  6.  The  forms  here  given  fulfil  the  re- 

.  A  bond  executed  by  an  agent  bind-  quirements  of  the  Code  of  1882.     The 

^^^  himself  and  not  his  principal  is  suf-  practitioner  is  cautioned   to  look  out 

ficient.      Coiiklih  v.  Goldsmith,  5  Fla.  for  such  changes  in  the  law  as  may  ap- 

^-  pear  in  the  new  code  now  in  course  of 

A.n  attorney  cannot  sign  as  a  surety,  preparation. 

^&M.-ickr.  Dawkins,  15  Fla.  572;  but  7.  Bond  Necessary. — The  plaintiff,  be- 

^fX    sign  as  principal   on   behalf  of  fore  the  issuance  of  the  writ,  must  give 

others,  Cunningham  i*.  Tucker,  14  Fla.  a  bond  with  good  security.     Ga.  Laws 

^49;    Simpson  v.  Knight,  12  Fla.  144.  (1892),  p.  56,  No.  66. 

^  *>ond  executed  in  the  partnership  The  time  for  giving  the  bond  or  un- 

name    binds  all  who  authorized  such  dertaking  must  precede  the  issuance  of 

Sjgrain^  or  subsequently  ratify  the  same,  the  writ.     Levy  r.  Millman,  7  Ga.  167. 

Ross    X-.  Steen,  20  Fla.  443 ;  Jeff reys  t*.  A  bond   in   substantial   compliance 

A    '*^^*^*  20  Fla.  536.  with   the   statute  has  been   held   suf- 

^  pOMrer  of  attorney  under  seal  was  ficient.     Kahn  r.  Herman,  3  Ga.  266. 

wH^^^  ry  under  attachment  laws  prior  Bond    Amendable.  —  An    attachment 

10  tile  adoption  of  the  Revised  Statuties  bond  is  amendable.   Long  t\  Hood,  46 

r*  ^^y^iorize  an   agent   to   execute   a  Ga.  225 ;  Smith  v.  Joiner,  27  Ga.  65 ; 

?^^»^  the  name  of  the  principal;  but  Anthanissen  v.  Brunswick,  etc.,  Steam 

*  .^*\    vilification   under  seal,  by   the  Towing,  etc.,  Co.,  92  Ga.  409.  So  held 

P  *^^*^^1  o^  an  attachment  bond,  exe-  where  the  obligee*s  name  was  omitted 

J^  J^     t»y  an  agent  without  such  au-  by  mistake,  it  appearing  that  it  was  the 

L^'*^^',  will  be  sufficient.     Pollock  -'.  intent  of  the  signers  to  make  the  bond 

^l^y   (Fla.  1896),  20  So.   Rep.  815,  payable  to  the  attachment  defendant. 

162  •**i'*'*^  Forbes  r.  Porter,  25  Fla.  Sutherlin  r.  Underwriters' Agency,  53 

^^   J^Greys  r.  Coleman,  20  Fla.  536;  Ga.  442. 

.  *  "^m  Steen,  20  Fla.  443.  The  bond  is  presumed  to  have  been 

"J^^UL — A  bond  given  by  a  private  made  before  the  issuance  of  the  writ, 

^^te^*^*'^"  must  be  under  the  corpo-  and  where  the  date  of  the  bond  is  sub- 

ra     &c»«»i^r.i Tanner,  etc.,  sequent  to  the  date  of  the  issuance  of 

391.  the  writ  the  plaintiff  should  be  allowed 

_        before  and  to  show  the  mistake  in  the  date  of  the 

'^^^J'^ved  by  me,  Calvin  Clark,  Clerk  attachment.  Snelling  v,  Bryce,  41  Ga. 

oUhe  Circuit  Court,"  if  in  the  circuit  513. 

^°^^-  8.  By  Wbom  Bxecnted.  —  The  bond 
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rity,l  acknowledge  ourselves  bound  unto  Richard  Roe,^  in  the  sum 
of  one  thousand  dollars,'  subject  to  the  following  conditions  : 

That  the  said  John  Doe,  principal,  is  seeking  an  attachment 
against  the  said  Richard  Roe,  which  is  now  about  to  be  sued  out, 
returnable  to  the  February  term  of  the  Superior  Court*  of  the 
county  aforesaid:  now,  if  the  said  John  Doe  shall  pay  all  damages 
that  the  said  Richard  Roe  n;iay  sustain,  and  also  all  costs  that  may 
be  incurred  by  him  in  consequence  of  suing  out  such  attachment,  in 
the  event  that  the  said  yohn  Doe  shall  fail  to  recover  in  said  case, 
then  this  bond  to  be  void.' 

Executed  in  presence  of  C.  C.  Smith,  judge  of  the  Superior  Court 
of  Oconee  Circuit,  this  18th  day  of  December,  \9>96. 

John  Doefi    (seal)^ 
John  Fen.     (sbal) 
Form  No.  2695. 

(Precedent  in  Continental  Nat.  Bank  v.  Folsom,  78  Ga.  450.) 

Georgia,  Fulton  County.  We,  the  Continental  National  Bank,  of 
New  Tork,  principal,  and  Campbell  Wallace,  security,  acknowl- 
edge ourselves  bound  unto  L.  B.  Folsom  in  the  sum  o{ fifteen  hun* 


may  be  made  and  executed  for  the  plain-  forty-five  dollars  and  ninety-two  cents 
tiff  by  his  agent  or  attorney  at  law  was  held  sufficient  under  the  act  in 
where  the  affidavit  was  authorized  to    force   in    185 1,    though   the    affidavit 


be  made  by  such  agent  or  attorney.  Ga. 
Laws  (1892),  p.  56,  No.  66.  See  An- 
thanissen  v,  Brunswick,  etc..  Steam 
Towing,  etc.,  Co.,  92  Ga.  409. 

A  partnership  may  execute  the  bond 


stated  a  claim  for  $45.92  **  besides  in- 
terest." Saulter  v.  Butler,  10  Ga.  510. 
4.  Hame  of  Court. — Or  **  of  the  Coun- 
ty Court,"  if  in  the  county  court;  or, 
*•  of  the  Justice's  Court,  of  the 


in  the  name  of  the  firm.  Dow  t;.  Smith,  district,   G.  M.,"   if  in   the  justice's 

8  Ga.  551.  court. 

1.  SurotiM. — Neither  plaintiffs  attor-  6.  Condttloii. — For  the  condition  of 

ney  nor  a  nonresident  of  the  state,  ex-  the  bond,  see  Ga.  Laws  (1892),  p.  56, 

cept  such  nonresident  possesses  real  No.  66.     For  a  valid  condition  in  an 

estate  in  the  county  where  the  attach-  attachment  bond,  and  the  attachment 

ment  issues  of  the  value  of  the  amount  act  in  force  in  1847,  see  Kahn  v.  Her- 

of  the  bond,  can  be  a  surety.  Ga.  Code  mann,  3  Ga.  266. 

(1882),  $  3268.     See  Burton  v,  Wynne,  6.  Ugiuttiiro.^  Where  the  plaintiffs 

55  Ga.  617.  name  is  signed  to  the  bond  by  his  at 


2.  ToWliomlUdoPayabto.— Thebond 
must  be  payable  to  the  defendant.  Ga. 
Laws  (1892),  p.  56,  No.  66. 

A  bond  made  payable  to  the  indi- 
vidual members  of  a  firm,  not  reciting 


torney,  his  name  should  be  followed  by 
the  words,  '*  by  his  attorney  at  law, 
Oliver  BiswortA."  Long  v.  Hood,  46 
Ga.  225. 

Where  a  plaintiff  himself  signed  the 


the  names  of  the  obligees  composing  affidavit,   the   fact   that    his  attorney 

the  firm  against  which  the  attachment  signed  plaintiff's  name  to  the   bond 

was  sued  out,  was  held  void.  Birdsong  does  not  necessarily  vitiate  the  pro- 

V,  McLaren,  8  Ga.  521.  ceeding,  as  the  bondf  may  be  amended. 

S.  PonaltF. — The  penalty  must  be  at  Anthanissen  v.  Brunswid^  etc.,  Steam 

least  double  the  debt  sworn  to,  and  shall  Towing,  etc.,  Co.,  92  Ga.  409. 

not  exceed  the  sum  of  twenty  thousand  7.  SmI. — A  scrawl  or  any  other  mark 

dollars,  Ga.  Laws  (1892),  p.  56,  No.  intended  as  a  seal  shall  beheld  as  such. 

66;  and  may  be  greater  than  double  Ga.  Code  (1882),  $  5. 

such  debt,  Shockfey  v.  Davis,  17  Ga.  A  bond  shall  not  be  considered  un- 

175.  der  seal  unless  so  recited  in  the  body 

A  bond  given  for  double  the  sum  of  thereof.     Ga.  Code  (1882),  V^'S* 
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drtd  dollars,  subject  to  the  following  conditions :  That  the  said 
Continental  National  Bank  of  New  Tork,  principal,  is  seeking  an 
attachment  against  the  said  Z.  B,  Eolsom,  which  is  now  about  to  be 
sued  out,  returnable  to  the  yune  term,  i8^i,  city  conrt  of  the  cityoi 
Atlanta^  district  and  county  aforesaid. 

Now  if  the  said  bank,  principal,  shall  pay  all  damages  that 
the  said  Z..  B,  Folsom  may  sustain,  and  also  all  costs  that  may  be 
incurred  by  him  in  consequence  of  suing  out  such  attachment,  in  the 
event  that  the  said  plaintiff  shall  fail  to  recover  in  said  case,  then 
this  bond  to  be  void. 


Executed  in  presence  of  C 
D,  Woodson^  Notary  Public, 
[and^x  officio  J.  P.]l  Fulton 
County,  Georgia.  This  16th 
day  of  December,  i87P. 


> 


Continental  National  Bank  (sbal) 
of  New  Tork,  by  G.  A.  How* 
ell,  its  attorney  at  law. 

Campbell  Wallace,  (sbal) 


b.  Affidavit  for  Addittonal  Security  or  New  Bond.3 

Form  No.  2696. 

John  Doe,  plaintiff,      ) 

against  >  Attachment  in  Bibb  Superior  Court. 

Richard  Roe,  d&{exi6BXit,  ) 

Georgia  —  Bibb  County  : 

Personally  appeared  before  me,  Calvin  Clark,  Clerk  of  the  Su" 
perior  Court,  in  and  for  said  county,  Richard  Roe  (or  Samuel 
Short), ^  who,  being  duly  sworn  according  to  law,  upon  his  oath  says, 
that  he  is  {the  agent  or  attorney  of)  the  defendant  named  in  the 
above  entitled  cause ;  that  the  said  Richard  Roe  has  a  good  defense 
to  the  action  herein  {here  set  out  the  nature  of  the  defense)  ;  and 

* 

1.  Ittertitlaii. — Tbe  bond  need  not  The  levying  officer,  when  such  affi- 
be  attested  by  the  magistrate  issuing  davit  is  delivered  to  him,  shall  return 
the  attachment.  Dobbs  v.  Justices,  it  with  the  attachment  forthwith  to  the 
17  Ga.  624.  It  is  sufficient  if  attested  issuing  officer,  who  shall  without  de- 
bj  any  other  magistrate.  Smith  v,  lay  hear  testimony  as  to  the  sufficiency 
Joiner,  37  Ga.  65;  Brown  v,  Clayton,  of  said  bond,  and  may  in  his  discre- 
te Ga.  564.  tion  require  additional  security  or  a 

The  bond  cannot  be  approved  by  com-  new  bond  within  the  time  prescribed 

mercial  notaries  public  or  notaries  pub-  by  him ;  but  where  an  attachment  shall 

lie  who  are  not  e»  <>^ci>  justices  of  the  be  levied  when  issued  for  an  amount 

peace.  Ga.  Laws  (1^3),  p.  117,  No.  290.  greater  than  one  half  of  the  penal  sum, 

1.  The  sufficiency  of  the  bond  is  a  the  levying  officer  shall  return  such 

question  for  the  officer    issuing    the  attachment  and  affidavit  to  the  judge 

writ,  not  for  the  superior  court  on  the  of  the  superior  court,  who  shall,  on 

trial  of  the  cause.    Perry  v.  Mulligan,  notice  to  the  plaintiff,  his  agent  or  at- 

58  Ga.  479.  tomey,  hear  testimony  as  to  the  amount 

Section  3266  of  the  Code  requires  the  and  sufficiency  of  the  bond,  and  in  his 

securitj  to  be  good  for  at  least  double  discretion  require  additional  security 

tbe  debt  sworn  to.    Lockett  v.  de  Neuf-  or  a   new  bond   within  a  time    pre- 

^llCf  55  Ga.  454.  scribed  by  him.     In  default  of  such 

>.  Aflda;ftl  ter  Addttleaal  Bauiutty  ora  additional  security  or  new  bond  the 

. — ^This  affidavit  may  be  made  levying  officer  will  dismiss  the  levy. 


by  the  defendant,  his  agent  or  attor-    Ga.  Laws  (1892 ),  p.  57,  No.  66.  Lockett 
nej.   Ga.  Laws  (1892),  p.  57,  No.  66.    v.  de  Neufville,  55  Ga.  454. 
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that  the  bond  giten  in  such  attachment  on  the  part  of  John  Doe,  the 
plaintifT  named  in  the  above  entitled  cause,  is  not  a  good  bond  (or 
is  tiot  sufficient  in  amount)  (here  set  out  the  ground  of  the  insuffi- 
ciency of  the  bond),  Richard  Roe  (or  Samuel  Short), 
Sworn  to  and  subscribed  before  me,  } 

this  21st  day  of  December,  iS96.    ^ 

(sbal)  Calvin  Clark,  Clerk  of  the  Superior  Court 

of  Bibb  County. 

9.  Idaho.^ 

Form  No.  2697. 

In  the  District  Court. 

Of  the  Fourth  Judicial  District  of  the  State  of  Idaho, 

In  and  for  the  County  of  Custer J^ 

John  Doe,  plaintiff,      ) 

against  >  Undertaking  on  Attachment. 

Jiichard  Roe,  defendant.  ) 

Whereas  the  plaintiff  desires  to  give  an  undertaking  for  the  attach- 
ment of  the  defendant's  property,  now,  therefore,  we,  the  under- 
signed sureties,  do  hereby  obligate  ourselves,  jointly  and  severally, 
to  the  said  defendant  in  the  sum  of  one  thousand^  dollars,  that  if 
the  defendant  shall  recover  judgment,  or  if  the  attachment  be  wrong- 
fully issued,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  of  one  thousand  dollars.* 

John  Fen,^ 

( Justification  of  sureties.  )•  Richard  Den. 


1.  NecessltF  for  Bond. — Before  issuing  Sess.  Laws  (1895),  p.  75,  No.  68;  and 

the  writ  the  clerk  or  justice  must  re-  in  the  justice's  court  in  a  sum  not  less 

quire  a   written   undertaking  on   the  than  fifty  nor  more  than  three  hundred 

part   of   the   plaintiff,   with    sufficient  dollars,     Idaho    Rev.    Stat.    (1887),   h 

sureties.     Idaho  Sess.  Laws  (1895),  P*  4^7- 

75,  No.  68;  Idaho  Rev.  Stat.  (1887),  §         Where  the  penalty  of  the   bond  is 

4687.  discretionary  with  the  clerk  he  should 

Neither  the  state  nor  a  state  officer  require  an  undretaking  at  least  equal  to 

in  his  official  capacity,  nor  any  county  the  amount  sworn  to  in  the  affidavit. 

or  city  need  give  a  written  undertaking  Willman  t*.  Freidman  (Idaho  1893),  35 

of  security.     Idaho   Rev.  Stat.  (1887),  Pac.  Rep.  37 


^  4935- 

2.  Title  of  Court.— Or  *•  In  the  Pro- 
bate Court  in  and  for  the  county  of 
Custer,  state  of  Idaho,"  if  in  the  pro- 
bate court;  or  **  In  the  Justice's  Court 


4.  Clondltion. — For  the  condition  of 
the  undertaking,  see  Idaho  Sess.  Laws 
(1895),  P-  TS*  No.  68;  Idaho  Rev.  Stat. 
(1887),  §4687. 

0.  Seal. — All    distinctions     between 


of 


Precinct  (or  city),   Custer    sealed  and   unsealed   instruments   are 


county,    Idaho,"     if     in    a     justice's  abolished.     Idaho   Rev.    Stat.    (1887), 

court.  ^  3227. 

3.  The  Penalty  must  be  in  a  sum  not  6.  Jnatlflcatlon  of  Suretiee. — For  the 

less  than  two  hundred  dollars,  and  not  qualification  of  sureties  on  bonds  and 

exceeding    the    amount    claimed     by  undertakings,  as  well  as  the  necessity 

plaintifT  in   the   district  court,  Idaho  for,  and  the  manner  of,  their  justify- 
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10.  niinols.1 

Form  No.  2698. 

Know  all  men  by  these  presents,  that  we,  yohn  Doe  as  principal, 
and  John  Fen  and  Richard  Den  as  sureties,  are  held  and  firmly 
bound  unto  Richard  Roe^  in  the  penal  sum  of  two  thousand^  dol- 
lars, lawful  money  of  the  United  States,  for  the  payment  of  which 
said  sum,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals,  and  dated,  this  18th  day  of  December ^  A.D. 
1^96. 

The  condition  of  this  obligation  is  such,  that  whereas  the  above 
bounden  yohn  Doe  has,  on  the  day  of  the  date  hereof,  prayed  an 
attachment  [out  of  the  Circuit^  Court  of  Cook  county], **  at  the 
suit  of  the  said  yohn  Doe,  against  the  estate  of  the  above  named 
Richard  Roe  for  the  sum  of  one  thousand  dollars,  and  the  same 
being  about  to  be  sued  out  of  said  court,  returnable  on  the  second 
day  of  February,  A.D.  i8P7,  to  the  term  •  of  the  said  court  then  to  be 
holden:  Now,  if  the  said  yohn  Doe  shall  prosecute  his  said  suit  with 
effect,  or  in  case  of  failure  therein  shall  well  and  truly  pay  and 
satisfy  the  said  Richard  Roe  all  such  costs  in  said  suit,  and  such 
damages  as  shall  be  awarded  against  the  said  yohn  Doe,  his  heirs, 
executors,  or  administrators,  in  any  suit  or  suits  which  may  hereafter 
be  brought  for  wrongfully  suing  out  of  the  said  attachment,  then 

ingassuch,  see  Idaho  Rev.  Stat.  (1887),  being  one  drawn    under  the    Illinois 

h  4934*  *°d  the  title  Justification  of  statute. 

SuRBTiBs.  4.  Destgnatloii   of   Court. — Or    **the 

1.  Heeeaittf  fto  Bond. — Before  grunt-  City  Court  of "  if  in  the  city  Court. 

ing  the  attachment  the  clerk  shall  take  Starr  &  Curt.  Anno.  Stat.  111.  (1896), 

a  bond  and   sufficient  security,  Starr  p.  1300,  §  274.    The  practice  and  pro- 

&  Curt.  Anno.  Stat.  Ill«  (1896),  p.  447,  ceedings  in  the  city  courts  shall  be  the 

par.  4;  and  if  in  the  justice's  court,  the  same  as  in  circuit  courts  so  far  as  may 

plaintiff,  his  agent  or  attorney,  shall  be.      Starr  &    Curt.   Anno.  Stat.   III. 

file  a  good  and  sufficient  bond,  Starr  (1896),  p.  1200,  §  274.  .  Formerly  the 

&  Curt.  Anno.  Stat.  111.  (1896),  p.  2429,  bond   had  to  describe  the  court  from 

par.  71.  which   the  attachment  issued.     Law- 

b  tlie  Bvptrlor  Ckrart  of  Ck>ok  Oonnty.  rence  v,  Yeatman,  3  111.  15. 

— ^The  circuit  and  superior  courts  of  But  a  bond  literally  in  the  form  pre- 

Cook  county  have  the  same  power,  scribed  by  statute  has  been  held  valid 

Hall  V,  Hamilton,  74  111.  437;  Jones  t^  though  it  failed  to  state  in  what  court 

Albee,  70  111.  34.  the  proceedings  were  had.     Singleton 

2.  To  Whom  Pajrablo. — The  bond  must  v.  Wofford,  4  111.  576. 

be  made  payable   to    the    defendant.  0.  If  in  a  justice's  court  the  words  in 

Starr  &  Curt.  Anno.  Stat.  111.  (1896),  [     ]  should  be  left  out. 

p.  447,  par.  4;  p.  2429,  par.  71.  6.  Doslgnatlon  of  Teim. — The    bond 

3   Penalty. — The    penalty    must    be  must  describe  the  term  to  which  the 

double    the    sum    sworn    to    be  due.  writ  is  returnable.     Lawrence  v.  Yeat- 

Starr  &  Curt.  Anno.  Stat.  111.  (1896),  man,  3  111.  15. 

p.  447,  par.  4;  p.  2429,  par.  71.  Or  **  before  Abraham   Kent^  a  jus- 

A  bond  for  no  specified  amount  is  tice  of  the  peace  in  and  for  the  county 

fatal.       Louisville,    etc.,     R.    Co.    xk  of  Cook^  and  state  of  Illinois,"  if  in  a 

Lake,    5    Ind.     App.  450,    the    bond  justice's  court. 
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the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect.  1 

Signed,  sealed,  and  delivered  in  the  ^         yohn  Doe.  (sbal)> 

presence  of     Henry  y antes,  K       yohn  Fen.  f  sbal 

Hugn  Ferguson.      )        Richard  Den.     (sbal' 
Filed  and  approved  by  me,  this  18th  day  of  December,  \%96. 

Calvin  Clark,  Clerk  of  the  Circuit  Court 
of  Cook  County,  Illinois.  > 


Form  No.  9699.4 

Know  all  men  by  these  presents,  that  we,  y antes  A.  Cunningham 
and  Amos  S.  Williams,  are  held  and  firmly  bound  unto  Abraham 
yacobs  in  the  penal  sum  of  three  hundred  and  twenty  dollars  and 

cents,  lawful  money  of  the  United  States,  for  the  payment 

of  which  said  sum,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  by 
these  presents. 

Sealed  with  our  seals,  and  dated,  this  18th  day  of  yanuary,  iS82. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bounden  yames  A.  Cunningham  has,  on  the  day  of  the  date 
hereof,  prayed  an  attachment  out  of  the  Circuit  Court  of  Vermillion 
County,  at  the  suit  of  himself,  against  the  estate  of  the  above  named 
Abraham  yacobs  for  the  sum  of  one  hundred  and  sixty-five  dollars 
and  —  cents,  and  the  same  being  about  to  be  sued  out  of  said 
court,  returnable  on  \\i^  first  Monday  oi  February ,  A.D.  iS^^,  to  the 
term  of  the  said  court  then  to  be  holden  :  Now,  if  the  said  yames  A. 
Cunningham  shall  prosecute  his  said  suit  with  effect,  or  in  case 
of  failure  therein  shall  well  and  truly  pay  and  satisfy  the  said 
Abraham  yacobs  all  such  costs  in  said  suit,  and  such  damages 
as  shall  be  awarded  against  the  said  yames  A,  Cunningham^ 
his  heirs,  executors,  or  administrators,  in  any  suit  or  suits 
which  may  hereafter  be  brought  for  wrongfully  suing  out 
the  said  attachment,  then-  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

y.  A,  Cunningham.     fsBAL^ 
A.  S.   Williams.  (seal) 

1.  OondttloiL— The  condition  of  the  S.  Or<'^^raiaiwAVit/,  Justice  of  the 
bond  is  set  out  in  Starr  &  Curt  Anno.  Peace,''  if  in  the  justice's  court.  For 
Stat.  111.  ( 1896),  p.  449,  par.  4;  and  ver-  the  bond  must  be  approved  by  the  jus- 
batim,  p.  44^8,  par.  5;  p.  2429,  pars.  tice.  Starr  h  Curt.  Anno.  Stat.  111. 
71,  73.  (1896),  p.  2439,  par.  71. 

The  condition  of  the  bond  in  the  4.  This  bond  was  executed  in  a  suit 

words  prescribed    by    the    statute    is  determined     in    Vermillion     county, 

sufficient.     Love  v.  Fairfield,  10  111.  Illinois.    The    bond    was    afterwards 

303.  sued    upon  in  the  State  of   Indiana 

2.  Seal. — A  scrawl  hy  wslj  of  a  seal  and  is  set  out  at  length  in  the 
is  sufficient.  Starr  &  Curt.  Anno,  case  of  Cunningham  v,  Jacobs,  lao 
Stat.  111.  (1896),  p.  904,  par.  i.  Ind.  306. 
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11.  Indiana.^   ' 

Form  No.  2700. 

State  of  Indiana,  )  In  the  Posey  Circuit  Court, 
Posey  County.       \      March  Term,  i8P7.« 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

We,  John  Doe  as  principal,  and  yohn  Een  and  Richard  Den 
as  sureties,'  bind '  ourselves  to  Richard  Roe,^  the  defendant 
named  in  the  above  entitled  cause, ^  that  yohn  Doe,  the  plain- 
tiff named  in  the  above  entitled  cause,  shall  duly  prosecute 
his  proceeding  in  attachment  in  the  above  entitled  cause,  and 
will  pay  to  the  said  defendant  all  damages  which  he  may  sus- 
tain if  said  proceeding  shall  be  wrongful  and  oppressive.^ 

John  Doe.'f 
yohn  Fen, 
Richard  Den. 
Executed  and  approved  by  me  this  18th  day  of  December,  i8P0. 

Calvin  Clark,  Clerk  of  the  Posey 
Circuit  Court.* 

12.  Iowa.* 

Form  No.  a 701. 
Know     all      men     by     these      presents,      that      we,      yohn 

1.  Vtotnttf  ftr  midartaldBff. — Before  But  under  the  foreign  attachment  act 

the  writ  can  issue  the  plaintiff  or  some  of  1838  the  bond  might  exceed  double 

one  in  his  behalf  must  execute  an  un-  the    amount   demanded,  Fellows    v, 

dertaldng.    Ind.  Rev.  Stat.  (1881),  4  Miller,  8  Blackf.  (Ind.)  331;   but  not 

917;  Homer's    Ind     Stat.    (1896),    \  be    less    than    double    the   amount, 

9x7.  Crake  v.  Crake,  18  Ind.  159. 

The  time  for  giving  the  bond  or  un-  •.  Oonditlon.— For  the  condition  of 

dertaking  must  precede  the  issuance  the  undertaking,   see   Horner's    Ind. 

of   the  writ.      Root   v.    Monroe,    5  Stat.  (1896),  4  917. 

Blackf.  (Ind.)  594.  7.  Baal. — ^The  undertaking  need  not 

b  ttw  Josttce's  Ooort. — ^The  proceed-  be    under  seal.      Every  writing    not 

ings  in  the  justice's  courts  for  attach-  sealed  shall  have  the  same  force  and 

meat  are  the  same  as  in  circuit  courts,  effect   that   it  would  have  if  sealed. 

Homer's  Ind.  Stat.  (1896),  §  1445.  Horner's  Ind.  Stat.  (1896),  4  450. 

S.  THIS  of  CkniTt.— Or '« Before  ^^ra-  8.  Approval.— Or    <*  Filed    and    ap- 

*fl*»  Kent,  Justice  of  the  Peace  of proved  by  me  this  ISih  day  of  Decern^ 

Township,  P^jcr^  County,  Indiana,"  if  her,  \%96,  Abraham  Kent,  Justice  of 

in  the  justice's  court.  the  Peace,"  if  in  the  justice's  court. 

S.  IHio  mut  Bzecnte. — The  plaintiff,  The  undertaking  must  be  approved 
orsomeone  in  his  behalf,  shall  execute  by  the  clerk  or  justice,  Horner's  Ind. 
the  undertaking  with  sufficient  sure-  Stat.  (1896),  §  917;  Blaney  v.  Find- 
ties.    Horner's  Ind.  Stat.  (1896),  f  917.  ley,  2  Blackf.  (Ind.)  338;  and  will  be 

i.  ToWluunPayalfla. — ^The  undertak-  deemed  approved    if   filed  with    the 

ing  most  be  made  payable  to  the  de-  clerk  and  he  thereupon  issues  the  writ, 

fendant.     Homer's  Ind.  Stat.  (1896),  §  Levi  v.  Darling,  28  Ind.  497. 

917.  a.  Neceaslty  for  Bond. — A  bond  must 

5.  Penalty. —  Under  the  present  at-  be  given  before  the  writ  can  issue.  Ma- 

tachment  act  no  amount  is  required  to  son  v.  Rice,  66  Iowa  176;  Iowa  Rev. 

be  stated  as  a  penalty  to  the  undertake  Stat.  ( 1888),  f  4173 ;  Miller's  Rev.  Code 

iog.   Homer's  Ind.  Stat.  (1896),  $917.  Iowa  (1890),  ^  2959. 
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Doe  ^  as  principal,  and*  yohn  Fen  and  Richard  Den  as  sureties, 
are  held  and  firmly  bound  unto  Richard  Roe  ^  in  the  penal  sum 
of  two  thousand '  dollars,  for  the  true  payment  of  which  we  bind 
ourselves,  our  heirs  and  assigns. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  yohn  Doe,  plaintiff,  has  this  day  sued  out  of  the  office  of  the  clerk 
of  the  District  Court  of  the  state  of  Iowa,*  in  and  for  Boone  county, 
an  attachment  against  the  property  of  said  Richard  Roe,  defendant. 

Now,  if  the  said  plaintiff  shall  pay  the  defendant  all  the  damages 
which  he  may  sustain  by  reason  of  the  wrongful  suing  out  of  said 
writ  of  attachment,  then  this  bond  to  be  void,  otherwise  in  full  force.* 

Dated  at  Boone  this  18th  day  of  December,  A.D.  i8P5. 

(  yustification  of  sureties. )  ^  yohn  Doe.^ 

yohn  Fen, 
Richard  Den, 

AmendnMnt.  —  The    bond     may    be  Courtier  v.  Cleghorn,  3  Greene  (Iowa) 

amended  as  to  defects,  Miller's  Rev.  523. 

Code  Iowa  (1888),  ^  3031 ;  or  be  cured  8.  Penalty. — The  penalty  must  be  at 

by  the  giving  of  a  new  bond  in  lieu  of  least  double  the  value  of  the  property 

the    original,   Griffith  v.   Milwaukee  sought  to  be  attached  and  in  no  case 

Harvester  Co.  (Iowa  1894),  61  N.  W.  less  than  two  hundred  and  fifty  dollars 

Rep.  243.  in  a  court  of  record,  nor  less  than  fifty 

A  misnomer  in  the  bond  of  a  county  dollars  in  a  justice's  court.     Miller's 

in  which  the  action  is  pending  may  Rev.  Code  Iowa  (1890),  §  2959.    The 

be  cured  by  the  filing  of  a  new  bond,  penalty  should  be  double  the  amount  of 

Holmes  v..  Budd,  11  Iowa  186.  thevalueof  the  property  which  the  ofii- 

Atfdltlanal  Seonritsr. — The  defendant  cer  may  attach,  not  double  the  amount 

may,   at  any  time  before  judgment,  claimed  in  the  petition.     Van  Winkle 

move  for  additional  security,  and  if,  on  v,  Stevens,  9  Iowa  264;  Hamill  r.  Phe- 

such  motion,  the  court  and  judge  are  nicie,  9  Iowa  525 ;  Hamble  v.  Owen,  20 

satisfied  that  the. surety  has  removed  Iowa  70. 

from  the  state  or  the  bond  is  not  suffi-  Sections  2954,  ^959f  taken  together, 

cient,  the  attachment  may  be  vacated,  requireabond  to  be  given  ina sum  three 

unless  in  a  reasonable  time,  fixed  by  a  times  the  amount  stated  in  the  petition, 

court  or  judge,  additional  security  is  Griffith  v.  Milwaukee  Harvester  Co. 

given.  Miller's  Rev.  Code  Iowa  (1888),  (Iowa  1894),  61  N.  W.  Rep.  243.     See 

§  2960.  also  Hamble  v.  Owen,  20  Iowa  70. 

1.  Who  maj  File  and  Bzeonte. — The  4.  Or  **of  Abraham  AVj*/,  justice  of 
plaintiff  must  file  with  the  clerk  a  bond,  the  peace,"  if  in  such  court. 

with  sureties.  Miller's  Rev.  Code  Iowa  5.  Condition.— The  condition  of  the 

(1890),  ^  2959.    And  the  word  **sure-  bond  must  be  that  plaintiff  will  pay  all 

ties"  may  be  construed  either  in  the  damages  which  defendant  will  sustain 

singular  or  plural,  and  an  attachment  by  reason  of  the  wrongful  suing  out  of 

bond  with  one  surety  is  not  defective  the  attachment.      Miller's  Rev.  Code 

for  that  reason.     Elliott  i'.  Stevens,  10  Iowa  (1890),  §  2959. 

Iowa  418.  •.  Signature    and    Seal.  —  A     bond 

The  bond  may  be  executed  in  the  signed  by  the  principal  and  sureties  in 

name  of  the  plaintiff  by  his  attorney,  their  partnership  names  is  sufficient. 

Pilkins   V.   Boyd,    4    Greene    (Iowa)  Danforth     v.    Carter,    i     Iowa     546; 

255.  Churchill  v.  Fulliam,  8  Iowa  45. 

2.  To  Whom  Pajrable.  —  The  bond  Under  a  statute  declaring  that  the 
must  be  for  the  use  of  the  defendant,  plaintiff  must  file  a  bond  it  was  held 
Miller's  Rev.  Code  Iowa  (1890),  f  that  the  bond  need  not  be  signed  by 
2959.  the    plaintiff.      Pitkins    i'.    Boyd,    4 

Where  an  attachment   is  sued   out  Greene  (Iowa)  255. 

against  one  member  of  the  firm  for  The  bond  need  not  be  under  seal, 

partnership  indebtedness,  a  bond  exe-  Miller's  Rev.  Code  Iowa  (1888),  §  21  t2. 

cuted  in  favor  of  the  firm  is  insufficient.  7.  Jnatlflcatlon  of  Bnreties. — For  the 
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Filed  and  approved  by  me,  this  18ih  day  of  December,  i8d&. 

Daniel  Clark,  Clerk  of  the  District  Court 
of  Boone  County,^  Iowa. 

18.  Kansas.^ 

Form  No.  a 70a. 
State  of  Kansas,  in  the  District  Court  in  and  for  the  County  of 


John  Doe,  plaintiff,      ) 


Cowley,^ 


against  >  Bond  for  Attachment. 

Richard  Roe,  defendant.  ) 

Whereas  John  Doe  has  commenced  a  civil  action  against  Rich' 
ard  Roe  *  in  the  District  Court  •  within  and  for  the  county  of 
C<ywley,  in  said  state,  to  recover  the  sum  of  one  thousand  dollars; 
and  whereas  the  said  John  Doe  has  duly  filed  with  the  clerk  of  said 
court  the  necessary  affidavits  for  an  order  of  attachment,  and  has 
applied  for  an  order  of  attachment  to  be  issued  in  the  said  action 
against  the  said  Richard  Roe. 

Now,  therefore,  we,  John  Doe  as  principal,  and  John  Fen  and 
Richard  Den  as  sureties,  hereby  undertake  to  the  said  Richard 
Roe  in  the  sum  of  two  thousand^  dollars,  that  the  said  John  Doe 

qualifications  of  sureties  on  bonds  and  yet  due.    Simon  v,  Stetter,   25  Kan. 

undertakings,  as  well  as  the  necessity  158. 

for,  and  the  manner  of,  their  justify-  Where  the  attachment  defendant  is 

ing  as  such,  see  Miller's  Rev.  Code  a  nonresident,  no  undertaking  is  nec- 

lowa  (1888),  §f  249,  250,  and  the  title  essary,  though  there  may  be  other  de- 

}usTiFicATioN  OF  SURETIES.  feudauts  who  are  not  residents.     Head 

1.  Approral.  — Or  **  Approved   and  v.  Daniels,  38  Kan.  i. 

filed  this  18th  day  of  December,  i%96,  A  nonresident  cannot  have  the  at- 

Abrakam  Kent,  Justice  of  the  Peace,"  tachment  discharged  for  want  of  an 

if  in  such  court.  undertaking  merely  because    he    be- 

The  bond  must  be  approved  by  the  comes  a  resident.     Larimer  v.  Kelley, 

clerk.     Miller's     Rev.     Code     Iowa  10  Kan.  313. 

(1890),  ^  2959.  The  Statutory  Fonn  should  be  fol- 

A  deputy  clerk  may  approve    the  lowed   when    prescribed.      Simon    v. 

bond.    Finn  v.  Rose,  12  Iowa  565.  Stetter,  25  Kan.  155. 

3.  NaoMiity  for  UndertaUnc.— Before  8.  Title  of  Court.— Or  **  State  of  Kan- 
the  order  of  attachment  shall  be  issued  sas,  in  the  Justice's  Court,  before 
an  undertaking  on  the  part  of  the  Abraham  Kent,  Justice  of  the  Peace 
plaintiff  must  be  executed  by  one  or  in  and  for  the  County  of  Cowley,"  if 
more  sufficient  sureties,  and  filed  in  in  the  justice's  court, 
the  clerk's  office,  Kan.  Gen.  Stat.  4.  I&itlals  of  (mrlBttaa  Name.— The 
(1889),  §  4275;  or  with  the  justice  of  bond  is  not  a  nullity  because  the 
the  peace,  as  the  case  may  be,  Kan.  Christian  name  of  the  person  men- 
Gen.  Stat.  (1889),  §  4875;  in  all  cases  tioned  therein  has  not  been  written  in 
where  the  defendant  is  not  a  nonresi-  full,  but  only  by  the  initial  letters 
dent  or  a  foreign  corporation.  In  the  thereof.  Ferguson  v.  Smith,  10  Kan. 
latter  case  no  lx)nd  or  undertaking  is  396. 

required.    Ballinger    v.    Lantier,     15  5.  Or  **  in  the  Justice's  Court,  before 

Kan.  608;   Kan.  Gen.  Stat.  (1889),  §  Abraham  A'<ri»/,  Justice  of  the  Peace," 

4275;    Head  v.   Daniels,   38   Kan.  i;  if  in  a  justice's  court. 

Payne  v.  Kansas  City  First  Nat.  Bank,  6.  Penalty.—  The    penalty   must   be 

16  Kan.  147.  in  a  sum    not   exceeding  double  the 

The  rule  applies  in  an  attachment  amount    of    plaintiff's    claim.      Kan. 

against  a  nonresident  for  a  debt  not  Gen.  Stat.  (1889),  §§  4275,  4875. 
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shall  pay  to  said  Richard  Roe  all  the  damages  which  he  the  said 
Richard  Roe  may  sustain  by  reason  of  the  attachment  if  the  order 
be  wrongfully  obtained.^  yohn  Doe.^ 

Dated  this  18th  ddiyoi  December,  i8P^.  yohn  Pen. 

Richard  Den, 

I,  Daniel  Clark,  clerk  of  said  court,  do  approve  of  tht  above 
undertaking,  and  the  sureties  thereto.  Daniel  Clark,  Clerk.' 

{yustijication  of  sureties.)^ 

14.  Kentuolqr** 

Form  No.  3703. 

State  of  Kentucky,  in  the  Bourbon  Circuit  *  Court. 

yohn  Doe,  plaintiff,      ) 

against  >  Attachment  Bond. 

Richard  Roe,  defendant.  ) 

We,  yohn  Doe  ^  as  principal,  and  yohn  Fen  and  Richard  Den 
as  sureties,  undertake  that  the  plaintiff,  yohn  Doe,  shall  pay  to  the 
defendant,  Richard  Roe,^  the  damages,  not  exceeding  the  sum  of 
one  thousand^  dollars,  which  he  the  said  Richard  Roe  may  sustain 

1.  Gon41tioii. — It  must  be  conditioned  dertaking  must  precede  the  issuance  of 

that  the  plaintiff  shall  pay  to  the  de-  the  writ.    Hucheson  v,  Ross,  a  A.  K. 

fendant  all    damages  which  he  may  Marsh.  (Ky.)  349. 
sustain  by  reason  of  the  attachment  if        A  bond  in  substantial  compliance 

the    order    be    wrongfully    obtained,  with  the  statute  has  been  held  suffi- 

Kan.  Gen.  Stat.  (1889),  $§  4275,  4875.  cient.    Banta  v,  Reynolds,  3  B.  Mon. 

8.  Seal. — The  undertaking  need  not  (Ky.)  81. 
be  under  seal.     Kan.  Gen.  Stat.  (1889),        Consult    Bullitt's    Civ.    Code    Ky. 

4  1 103.  (1895),  ^  689,  for  a  proceeding  by  two 

8.  Apinroyal. — Or  **l,  Abraham  JCent,  justices  as  to  a  provisional  remedy  in 

Justice  of  the  Peace  within  and  for  the  the  absence  of  proper  judges, 
county  of   Cowley,  do   approve  said        Addlttonal   SaeuiritF.  —  See    Bullitt's 

undertaking  and  sureties  thereto,  this  Civ.  Code  Ky.  (1895),  §  3^»  ^^r  statu- 

18 f  A  day  of  December,  1S96,  Abrakam  tory   provisions    similar    to  those    in 

JCent,  Justice  of  the  Peace,"  if  in  the  Georgia  as  shown  supra,  note  3,  p. 

justice's  court.  463.     See  also  infra,  IV.  6. 

The  undertaking  must  be  approved        •.  In  Otlisr  Courts. — The  provisions 

by  the  clerk,  Kan.  Gen.  Stat.  (1889),  of  the  Kentucky  Code  shall  regulate 

4  4^75  i  oi*  ^he  justice,  Kan.  Gen.  Stat,  the  proceedings  in  civil  actions  in  quar- 

<  1089),  §  4875.  terly    courts,   county    courts,     police 

4.  Jostlfleatlon  of  Bnretlas. — For  the  courts,  city  courts,  mayors'  courts,  and 
qualifications  of  sureties  on  bonds  and  courts  of  justices  of  the  peace,  except  as 
undertakings,  as  well  as  the  necessity  provided  in  c.  i  of  tit.  16,  of  the  Code. 
for,  and  the  manner  of,  their  justifying  Bullitt's  Civ.  Code  Ky.  ( 1895),  ^  7oo. 
as  such,  see  Kan.  Gen.  Stat.  (1889),  ii  7.  Who  xnay  Bzoonte. — ^The  plaintiff 
4837, 4838,  and  the  title  Justification  or  some  one  in  his  behalf  must  execute 
OF  Sureties.  For  a  precedent  of  a  a  bond.  Ky.  Gen.  Stat.  (1888),  c.  66,  §5. 
justification  of  sureties  on  attachment  8.  Descdptloii  and  Name  of  DeflmdaBi. 
undertaking,  see  Ferguson  v.  Smith,  — The  fact  that  the  defendants  are  de- 
10  Kan.  396.  scribed  as  a  firm  in  the  bond  is  merely 

5.  Necessity  for  Bond. — The  bond  must  descriptive,  and  a  bond  thus  taken  pro- 
be executed  in  the  clerk's  office  by  one  tects  each  of  the  defendants  in  his  indi- 
or  more  sufficient  sureties  of  the  plain-  vidual  capacity.  Voorheis  v.  Kiting 
tiff  before  the  order  of  attachment  shall  (Ky.  1893),  22  S.  W.  Rep.  80. 

issue.     Bullitt's  Civ.  Code  Ky.  (1895),        ••  Penalty.— The  penalty  of  the  un- 

§  198;  Ky.  Gen.  Stat.  (1888),  c.  66,  $  5.     dertaking  must  not  exceed  double  the 

The  time  for  giving  the  bond  or  un-    amount  of  plaintiff's  claim.    BulUtfs 
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by  reason  of  the  attachment  in  the  above  styled  action,  if  the  order 
therefor  be  wrongfully  obtained.^ 
Witness  our  hands  this  18th  day  of  December,  i896, 

John  Doe,^ 
John  Fen. 
Richard  Den. 
Attest:   Calvin  Clark,  Clerk  of  the  Circuit  Court. 
{Jnstijicatian  of  sureties.)^ 

TO    JOINT   OWNER. 

Form  No.  1704.4 

(Bullitt's  Civ.  Code  Kj.  (1895),  4  7oi.) 

Bourbon  Circuit  Court. 
John  Doe,  plaintiff,      ) 

against  >  Plaintiff's  Bond  to  Joint  Owner. 

Richard  Roe,  defendant.  ) 

We  undertake  that  the  plaintiff,  John  Doe,  shall  pay  to  Robert 
Roe,  a  joint  owner  with  the  defendant,  Richard  Roe,  of  {here 
discribe  the  property),  directed  to  be  seized  under  an  order  of 
Attachment  in  the  above  styled  action,  all  damages  which  the  said 
Robert  Roe  may  sustain  by  the  wrongful  suing  out  of  said  order, 
Dot  exceeding  the  sum  oifive  hundred  dollars. 
Witness  our  hands  this  29th  day  of  January,  i8P7. 
Attest:     Simon  Stevenson,  John  Fen, 

Sheriff  of  Bourbon  County.  Richard  Den, 

16.  Louisiana. 

Form  No.  2705. 

The  State  of  Louisiana. 
7oA^  Doe,  plaintifif       i  j^  ^j^^  ^..^.^  ^.^^^^^^  ^^^^ 

Whereas,  John  Doe  has  this  day  presented  a  petition  to  the  said 
Qivil  X^istrict^  Court,  praying  a  writ  of  attachment  to  issue  against 

CW.  Code  Ky.  (1895),  §  198-     But  sec  as  such,  see  Bullitt's  Civ.  Code  Ky. 

N°T^^  r^.  Hocker,  11  B.  Mon.  (Ky.)  (1895),  ^^  683,  684,  and  the  title  Justi- 

^7i  tor  rule  under  a  former  statute.  fication  of  Sureties. 

^    ^'^kiuution. — It  must  be  conditioned  4.  AttatihniMit  of  Interast  In  Joint  Prop- 

™^  ^e  plaintiff  shall  pay  the  defend-  «riy.— Property  held  by  the  defendant 

*^^  *"  damages  which  he  may  sustain  jointly  or  in   common  with   another 

py^^son  of  the  attachment  if  the  order  person  should  not  be  attached  until  a 

^T'^ngfully  obtained.   Bullitt's  Civ.  l)ond  be  executed  to  the  joint  owner 

,      Ky.  (1895),  ^  198.  by  one  or  more  sufficient  sureties  of 

y*'  ■••I.— The  undertaking  need  not  the  plaintiff  to  the  effect  that  he  shall 

^  Under  seal,  as  no  seal  or  scroll  is  pay  such  person  the  damages  he  may 

^^sary  to  give  effect  to  a  writing,  sustain  by  the  wrongful  suing  out  of 

M'  Stat.  (18^)1  $  471.  the  order,  not  exceeding  double  the 

s  lutUAoatlim  of  Bnrotios.^For  the  amount  of  plaintiff's  claim.     Bullitt's 

<l^Ufications  of  sureties  on  bonds  and  Civ.  Code  Ky.  (1895),  i  208. 

^dertakings,  as  well  as  the  necessity  5.  Stylo  of  Coiirt.---Or,  **  In  the  Jus- 

lor,  and  the  manner  of,  their  justifying    tice's  Court  of  the ward,  in  the 
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the  property  of  Richard  Roe,^  the  defendant  in  the  above  entitled 
action,^  and  the  same  is  about  to  issue  :  Now,  therefore,  we,  yohn 
Doe^  as  principal,  and  yohn  Een  and  Richard  Den  as  sureties,^ 
do  hereby  jointly  and  severally  bind  ourselves   to  Richard  Roe  • 

the  said  defendant  in  the  penal  sum  of dollars,^  that  the 

said  yohn  Doe  shall  pay  to  the  said  Richard  Roe  all  such  damages 
as   he   the  said  Richard  Roe  may  sustain  by  reason  of  the  said 

parish   of    Orleansy**  or  other  court  Garland's  Rev.  Code  La.  (1894),  ff  245 

properly  styled,  as  the  case  may  be.  xii8;  residing  within  the  jurisdiction 

A   mistake  in  the  bond   as   to  the  of  the  court,  Austin   v,  Lpatham,   19 

name   of    the    court    has    been    held  La.  88. 

fatal.     Bonner  v.  Brown,  xo  La.  Ann.  The  surety  need  not  be  an  owner  of 

334.  real  estate.     State  v.  Judge.   27  La. 

1.  Naming  Attacbment  Defendant.  —  Ann.  663.  He  must  be  good  not  for 
The  recitals  of  the  bond  should  show  the  value  of  the  property  attached,  but 
unmistakably,  and  without  aid  or  need  for  the  amount  of  the  penalty  of  the 
of  extraneous  evidence,  what  or  whose  bond.  Jackson  v,  Warwick,  17  La. 
property  is  attached.     Hann  t;.  Ruse,  436. 

35  La.  Ann.  725.  A  member  of  the  bar,  Daly  v.  Duffj, 

2.  Identlfloation  of  Suit. — The  bond  26  La.  Ann.  468;  a  respited  debtoi*, 
must  be  so  worded  as  to  identify  it  with  Gillard  v.  Creditors,  20  La.  Ann.  144; 
the  suit.  Bonner  v.  Brown,  10  La.  or  an  individual  member  of  a  partner- 
Ann.  334.  ship  majbe  sureties  on  a  bond.    Den- 

3.  Neoeeslty  for  and  Wlio  may  E^ecnte.  ton  v.  Bank,  13  La.  488.  But  a  tutor  as 
— Th^  creditor,  his  agent  or  attorney  such  cannot  be  a  surety.  Shiff  r. 
in  fact,  who  prays  for  an  attachment,  Shiff,  21  La.  Ann.  269. 

must  annex  to  his  petition  an  obliga-  6.  Payable    to    Whom. —  The    bond 

tion  orbond.  Garland's  Rev.  Code  La.  must  be  in  favor  of   the  defendant. 

(1894),  $  245.  In  the  justice's  court  the  Garland's   Rev.    Code  La.    (1894),   4 

creditor  must  deliver  to  the  justice  his  245. 

l>ond  in  favor  of  defendant  with  one  In  Scooler  v.  Alstrom,  38  La.  Ann. 

food  and  sufficient  surety.     Garland's  907,  an  attachment  bond  made  payable 

Lev.  Code  La.  (1894),  *  "i^.  to  J T C ,  clerk  of 

Neither  the  United  States  govern-  the  Civil  District  Court,  and  his  suc- 

ment,  U.  S.  v.  Murdock,  18  La.  Ann.  cessors  in  office,  was  a  bond  complying 

307,  nor  the  state  need  g^ve  an  attach-  with  the  requirements  of  the  statute  in 

ment    bond,    Merchants'    Mut.     Ins.  force  at  that  time,  and  was  enforceable 

Co.  V.  Board  Assessors,  40  La.  Ann.  even   though   the   person   named  had 

371.  ceased  to  be  clerk,  and  had  been  suc- 

The   real    plaintiff    must    give  the  ceeded  by  another, 

bond.    Goodwin  v.  Allen,  12  La.  Ann.  6.  Penalty. —  The  penalty  must    be 

448.  equal  to  the  amount  which  the  creditor 

An  attorney  at  law  employed  to  sue  claims.    Garland's     Rev.    Code     La. 

may  sign   the   bond  without   special  (1894),   §i   ^45*    m^;    based    on    the 

authority,   Hardie  v.  Colvin,  43  La.  whole  debt  whether  it  be  matured  or 

Ann.  851 ;    but   not   an    attorney    at  not,  Allen  v.  Champlin,  32  La.  Ann. 

law  not  licensed  to  practice  in  Louisi-  513;  and  accrued  interest  must  be  in- 

ana,  Wetmore  v.  Daffin,  5  La.  Ann.  eluded,     Graham    v,    Burckhalter,     2 

496.  La.  Ann.  415.     A  bond  for  less  than 

The  word  "attorney"  in  the  statute  plaintifTs  claim  is  insufficient  even  if 
includes  attorney  at  law  as  well  as  at-  it  exceeds  the  value  of  the  property  at- 
torney in  fact.  Trowbridge  v.  Weir,  6  tached.  Jackson  V.Warwick,  17  La. 
La.  Ann.  706.  ^36.    But  where  the  amount  is  insuf- 

Authorityon  the  part  of  the  agent  to  ncient  only  by  one  dollar  the  rule  de 

sign  the  bond  must  exist  at  the  time  of  minimis  non  curat  lex  applies.     Bodet 

his  signing.    Natchez  First  Nat.  Bank  v.  Nebourel,  25  La.  Ann.  499. 

V.  Moss,  41  La.  Ann.  229.  Where  the  amount  is  left  blank  in 

4.  Sureties. — There  must  be  at  least  the  bond  it  is  invalid.  Lehman  v. 
one  surety — a  good  and  solvent  person,-  Broussard,  45  La.  Ann.  346. 
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attachment  in  case  the  same  be  decided  to  have  been  wrongfully 
obtained.^ 

Witness  our  hands  in  the  parish  of  Orleans  this  18th  day  of  Dc' 
cember,  i896.  yohn  Doe, 

yohn  Fen, 
Richard  Den. 

16.  Maryland.^ 

Form  No.  2706. 

Know  all  men  by  these  presents,  that  we,  yohn  Doe^^  yohn  Fen^ 
and  Richard  Den^  all  of  Baltimore  City^  in  the  state  of  Maryland, 
are  held  and  firmly  bound  unto  the  state  of  Maryland,*  in  the  full 
and  just  sum  of  two  thousand  dollars,*  current  money,  to  be  paid  to 
the  state,  its  certain  attorney  or  assigns,  for  the  payment  whereof 
well  and  truly  to  be  made  and  done  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals,  and  dated,  this  18th  day  of  Decern- 
ier^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
six.    The  condition   of  this  obligation  is  such,  that   whereas  the 
above  bounden  yohn  Doe  hath,  on  the  day  of  the  date  hereof,  or- 
dered an  attachment  out  of  (naming'  the  court  from  which  said  at- 
tachment shall  issue)  ^  at  the  suit  of  yohn  Doe  against  Richard  Roe 
for  the  sum  of  one  thousand  dollars ;  and  the  same  being  about  to  be 

sued  out  of  said  court,  returnable  on  the day  of next : 

Now,  if  the  said  yohn  Doe  shall  prosecute  his  suit  with  effect  or  in 

1.  Condttton. — It  must  be  conditioned  The  plaintiff  or  some  one  in  his  be- 

for  the  payment  of  such  damages  as  half  must  execute  a  bond.     Md.  Pub. 

the  defendant  may  recover  in  case  the  Gen.  Laws  (1888),  art.  9,  ^  38. 

attachment    is    wrongfully    obtained.  A^bond  stating  in  the  obligatory  part 

Garland's  Rev.    Code   La.  (1894),  M  "that  we,  Henry  H.  Rice,  agent  of 

245,  1118.  Alex'r   T.  Stewart,  Francis   Warden 

S.  Hoeesstfey  finr  and  Time  of  Bzecntton.  and    George  Fox,   trading  as   A.    T. 

—Before    issuing  an    attachment    on  Stewart  &  Co.,  Alexander  Murdoch 

orieinal  process  for  fraud  the  clerk  and  Charles  W,  C.  McCoy,  all  of  Bal- 

shail  take  from  the  plaintiff,  or  some  timore  City,  in  the  state  of  Maryland, 

person  in  his  behalf,  a  bond  with  se-  *  *  *  In    witness  whereof    we    have 

curitj.  Md.  Laws  (1894),  c.  1^4*  P*  i40*  hereunto  set  our  hands  and  seals,  this 

The  bond  must  be  executed  in  con-  30th  day  of  October,  1M6.     Henry  //. 

formity  with  the  statute  or  it  is  invalid  Rice,   Agt.   (seal),    Alex^r   Murdoch 

and  the  attachment   illegal.      Wana-  (seal),   C.    W,    C.   McCoy   (seal),*' 

maker  v.  Bowes,  36  Md.  42.  properly  attested   and   approved,  was 

bthe  Justice's  Court. — A  bond  in  the  held  to  bind  the  agent  personally,  and 

justice's  court  for  the  issuance  of  an  to  be  sufficient.     Stewart  v.  Katz,  30 

attachment    on   original    process    for  Md.  334. 

fraud  is  the  same  as  a  bond  in  courts  of  4.  Should  Run  to  Whom. — The  bond 

record,  except  such  changes  of  language  must  run  to  the   state  of   Maryland. 

i^Bf^y  ^  necessary  to  make  the  same  Md.  Laws  (1894),  c.  104,  p.  140.     But 

^    //cable  to  a  proceeding  before  a  jus-  a  suit  can  be  maintained  upon  a  bond 

?P      Md,  Pub.  Gen.  Laws  (1888),  art.  made  payable  to  the  defendant.     Mc- 

H'a^-  Luckie  v.  Williams,  68  Md.  262. 

9./.  Qy  Wbom  may  be  Ezsonted. — Or  5.  Penalty. —  The    penalty  must  be 

.' Safnnel  Short,  on   behalf  of   yohn  double  the  sum  alleged  to  be  due.  Md. 

!?<>«♦*'  if  by  a  person  other  than  the  Laws  (1894),  c.  104,  p.  140;  Md.  Pub. 

plaintiff .  Gen.  Laws  (1888),  art.  9,  4  42. 
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case  of  failure  thereof  shall  well  and  truly  pay  and  satisfy  the  said 
Richard  Roe,  and  any  other  person  interested  in  the  proceeding's,  all 
such  costs  of  said  suit,  and  all  such  damages  as  he  or  they  shall  or 
may  suffer  or  incur  by  reason  of  the  wrongful  suing  out  of  said  at- 
tachment, then  the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect.^  yohn  Doe,^  ^sbal^ 

Signed,  sealed  and  delivered  in  the  )     yohn  Fen,  (sbal) 

presence  of  yohn  Smith.  \     Richard  Den.     (seal) 

Approved  by  me  this  18th  day  of  December,  i895. 

Calvin  Clark,  Clerk.» 
{Justification  of  sureties,)^ 

17.  Miolii8raii.s 

Form  No.  3707. 

Know  all  men  by  these  presents,  that  we,  yohn  Doe  *  as  princi- 
pal, and  yohn  Fen  and  Richard  Den  as  sureties,  all  of  the  county 
of  Montcalm,  state  of  Michigan,  are  held  and  firmly  bound  unto 
Richard  Roe'^  in  the  sum  of  three  hundred^  dollars,  to  be  paid  to 
the  said  Richard  Roe  or  to  his  certain  attorneys,  executors,  admin- 
istrators, or  assigns;  to  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly 

1.  OomUtUm. —  For  the  condition  of  to  what  constitutes  and  is  evidence  of 
the  bond,  see  Md.  Laws  (1894),  c*  '^1  ^^^^  approval,  see  Howard  v,  Oppen- 
p.  140,  where  it  is  set  out  in  full.     For    heimer,  35  Md.  350. 

an  illustrationof  a  condition  held  valid,  4.  Jnatlfleatlon  of  Sureties. — For  the 

see  Howard  v.  Oppenheimer,  35  Md.  qualifications  of  sureties  on  bonds  and 

350.  undertakings,  as  well  as  the  necessity 

2.  Blgnatiu*. — ^An  agent  of  the  plain-  for,  and  the  manner  of,  their  justifying 
tiff  cannot  sign  the  bond  as  principal  as  such,  see  the  title  Justification  of 
and  also  as  surety.     The  statute  re-  Surbtibs. 

quires    two  sureties   other   than   the        6.  Meoonttar  for  In  Jnsttoo's  Ooort. — 

principal.     Wanamaker  v.  Bowes,  36  In  the  justice's  court  before  the  issu- 

Md.  43.  ance  of  the  warrant  plaintiff  shall  file 

If  the  firm  name  of  a  copartnership  with  the  justice  a  bond  with  sufficient 

is  afiixed  to  the  bond,  it  should  appear  sureties.      How.    Anno.    Stat.    Mich, 

that  it  was  afiized  by  some  one  duly  (1882),  ^  6838. 

authorized  to  do  so.     Thus  a  bond  re-        Svfflcioncy. — ^A  bond  in  substantial 

citing  in  the  obligatory  part  '*  that  we,  compliance  with  the  statute  has  been 

Henry  A .  Gable,  agent  of  Israel  Gable,  held  suificient.     Adams  v.  Kellogg,  63 

y antes  W.  Beacham^  trading  as  Gable  Mich.  105. 

dt  Beacham,  M,  W,  Leib^  W.  B.  Rett-        6.  By  Whom  Bzeoiited.~The   plain- 

s/iaw,  in  the  State  of  Maryland,''  etc.,  tiif  must  execute  the  statutonr  bond 

and  signed  ** Gable  iJ^Beaciatn  (SKXt.),  with   his  sureties,   he    himself  being 

Henry  A,  Gable  (sbal),  M,  fV,  Let'b  named  in  the  commencement  as  prin- 

(SBAL),  W.  B.  Renshav;  (sbal),"  was  cipal.     Adams  t/.  Kellogg,  63   Mich, 

held  to  be  sufficient  as  a  bond  signed  Z05. 

by  Gable  as  principal   and   Leib  and        7.  To  Whom  lUdo. — The  bond  must 

Aenskaw  as  sureties,  not  as  a  bond  of  be    made  payable  to    the  defendant, 

the  firm  or  its  members,  it  not  appear-  How.  Anno.  Stat.  Mich.  (1883),  §  6838. 
ing  by  whom  the  firm  name  was  signed.        8.  Penalty. — The  penalty  shall  be  the 

Gable  v.  Brooks,  ^  Md.  108.  sum  of  two  hundred  dollars,  or  double 

3.  Approval. — ^Tne  bond  must  be  ap-  the  amount  of  plaintiff's  demand  when 
proved  by  the  clerk,  Md.  Laws  (1894),  ^uch  demand  exceeds  one  hundred  dol- 
c.  104,  p.  140;  or  by  the  justice,  Md.  lars.  How.  Anno.  Stat.  Mich.  (1883), 
Pub  Gen.  Laws  (1888),  art.  9,  §  43.  As  f  6838. 
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and  severally,  firmly  by  these  presents.     Sealed  with  our  seals. 
Dated  the  18th  day  of  December,  A.D.  i8P&. 

Whereas  application  has  been  made  by  the  above  bounden  John 
Doe  to  Abraham  Kent,  Esq.,  a  Justice  of  the  Peace  of  the  city  of 
Canton  in  the  county  of  montcalm,  for  an  attachment  against  the 
goods  and  chattels  of  the  said  Richard  Roe  in  favor  of  the  said  yohn 
Doe:  Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  said  John  Doe  shall  pay  to  the  said  Richard  Roe  all  damages 
and  costs  he  the  said  Richard  Roe  mdiy  sustain  by  reason  of  the  issu- 
ing of  said  attachment,  if  the  said  John  Doe  shall  fail  to  recover  judg- 
ment in  said  suit,  then  this  obligation  to  be  void,  otherwise  of  force. ^ 
Signed,  sealed,  and  delivered  in  presence  of  )  John  Doe.       (sbal)' 

William  Brown,      >  John  Fen,      (sbali 
John  Smith.  )  Richard  Den.  {%jlk\1) 

Justification  of  sureties', ) * 

hereby  approve  the  within  and  foregoing  bond,  and  of  John 
Ren  and  jRichard  Den  as  sureties  thereon. 
Dated  the  18th  day  of  December,  iS96. 

Abraham  Kent,  Justice  of  the  Peace.^ 


i 


18.  Minnesota.* 

Form  No.  2708. 

State  of  Minnesota,  )      District  Court, 

County  of  Ramsey.  \  Second  Judicial  District.* 

John  Doe^  plaintiff,      ^ 

against  >  Bond  for  Attachment. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents :  That  we,  John  Doe  ^  as  pnn- 

1.  Condition. — For  the  condition  of  case  may  be,  shall  require  a  bond  on 
the  bond,  see  How.  Anno.  Stat.  Mich,  the  part  of  the  plaintiff  with  sufficient 
(x883),  4  6838.  sureties.     Minn.  Stat.  (1894),$  5^90; 

The  prosecution  to  final  judgment  of  Minn.    Stat.    (1891),   §    4608;    Minn, 

an  attachment  suit  in  a  justice's  court,  Stat.  (1894),  4  5054*     Formerly  a  bond 

after  the  dissolution  of  the  writ,  satis-  was  necessary,  Blake  v.  Sherman,  la 

fies  the  condition  of  the  bond.    Hahn  Minn.  430;  but  now  by  statute  an  un- 

V,  Seifert,  64  Mich.  647.  dertaking  may  be  filed  in   lieu  of  a 

2.  Seal. — ^A  bond  is  not  invalid  for  bond.  The  undertaking  need  not  be 
the  want  of  a  seal  or  scroll  affixed  sealed,  siened,  or  acknowledged,  and 
thereto.  How.  Anno.  Stat.  Mich,  shall  be  of  like  effect  as  the  bond  duly 
(1883),  §  7778.  executed,  acknowledged,  and  filed  in 

8.  Juatlfloatlon  of  BnrofelM. — For  the  the   manner  theretofore  required   by 

qualifications  of  sureties  on  bonds  and  law.     Minn.  Stat.  (1894),  §  79^* 

undertakings,  as  well  as  the  necessity  Trust  companies  are  not  required  to 

for,  and  the  manner  of ,  their  justifying  give  such  bond.    Minn.  Stat.  (1S94), 

as  such,  see  the  title  Justification  of  ^  2849,  subd.  10. 

SuRBTiBS.  Bnfflcienoy. — A  bond  in  substantial 

4.  ApproTSl. — The  bond  must  be  ap-  compliance  with  the  statute  has  been 

proved  by  the  justice  in  writing  there-  held   sufficient.      Howard  v.  Mander- 

on.    How.  Anno.  Stat.  Mich.  (1882),$  field,  31  Minn.  337. 

6838.  S.  Title  ofOoiirt.—Or<«  In  the  Justice's 

6.  VecoMtly  far  Bond. — Before  issu-  court,  before  Albert  yohnson.  Justice 

ing  the  writ  the  judge,  court  commis-  of  the  Peace,"  if  in  the  justice's  court, 

tioner,  or  justice  of  the  peace,  as  the  7.  By  Whom  Bxoouted. — A  bond  exe- 
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cipal,  and  yohn  Fen  and  Richard  Den  as  sureties,  are  held 
and  firmly  bound  unto  Richard  Roe^  the  defendant  in  the 
above  entitled  action,  in  the  sum  oi  Jive  hundred'^  dollars,  lawful 
money  of  the  United  States,  to  be  paid  unto  the  said  Richard 
Roe^  his  heirs,  executors,  administrators,  or  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  jointly  and  severally 
bind  ourselves,  our  heirs,  executors,  and  administrators,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated,  this  18th  day  of  December y  A.D. 

[The  condition  of  this  obligation  is  such,  that  whereas  the  above 
named  plaintiff  has  applied  for  a  writ  of  attachment  against  the 
property  of  Richard  Roe^  the  above  named  defendant  in  said  action, 
and  has  filed  an  affidavit  pursuant  to  the  statute  in  such  case  made 
and  provided:  Now,  therefore,  in  case* the  defendant  recovers  judg- 
ment, or  in  case  the  writ  shall  be  set  aside  or  vacated,  if  the  said 
plaintiff  shall  pay  all  costs  that  may  be  awarded  to  said  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  penalty  of  this  bond,  then  this  obligation  shall  be 
void,  otherwise  of  force.  J  * 

Signed,  sealed,  and  delivered  in  presence  of  )  yohn  Doe.        (seal)' 

David  E.  Peebles.      >  yohn  Een.        (seal) 
A.  R.  Capehart.        )  Richard  Den.  (seal) 
State  of  Minnesota,  ) 
County  of  Ramsey,  \ 

Be  it  known,  that  on  this  18th  day  of  December ^  A.D.  i8^, 
before  me  personally  appeared  yohn  Doe^  yohn  Een^  and 
Richard  Den^  to  me  known  to  be  the  same  persons  described 
in    and    who    executed  the    foregoing   bond,    and  each  for  him- 

cuted  by  two  persons  other  than  the  such,  that  whereas  an  affidavit  has 
plaintiff  was  sufficient,  it  being  held  been  duly  made  and  filed  for  a  writ 
unnecessary  that  there  should  be  a  of  attachment  In  this  action,  accord- 
bond  with  a  principal  obligor,  to  ing  to  the  statute  in  such  case  pro- 
whom    the     other     obligors     should  vided; 

stand    in    the     relation    of    sureties.        '*  Now,   therefore,  if  said    plaintiff 

Howard    v.    Manderfield,    31    Minn,  fail    to     recover     judgment,    if    the 

337.  plaintiff  will   pay  all  costs  that  may 

1.  Penalty. — The  penalty  of  the  bond  be  adjudged  against  him  and  all 
shall  be  at  least  two  hundred  and  fifty  damages  which  the  defendant  may 
dollars  in  the  district  court.  Minn,  sustain  by  reason  of  the  attachment, 
Stat.  (1894),  §  5290.  In  the  justice's  not  exceeding  the  sum  of  one  hun- 
court  it  must  not  exceed  the  sum  of  dred  dollars,  then  this  obligation 
one    hundred    dollars.      Minn.    Stat,  shall  be   null     and     void,    otherwise 

(1894).  §  5054.  ^^    force   and    effect."      Minn.    Stat. 

2.  Condition. — For  the  condition  of    (1896),  ^  5054. 

the   bond   in    the  district  court,   see  The  condition  of  the  bond  fixes  the 

Minn.  Stat.  (1894),  ^  S^9^\  ^^  ^^^  j^^'  liability  to  pay  the  damages  as  well  as 

tice's  court,  see  Minn.  Stat.  (1894),  ^  the  costs  dependent  upon  the  recovery 

505J..  of  judgment.    Crandall  v,  Rickley,  25 

II  in  the  justice's  court,  instead  of  Minn.  119. 

the  words  in  [     ]  insert  the  following  3.  Seal. — A  scroll  or  device  used  as 

condition :  a  seal  is  sufficient.     Minn.  Stat.  (1894)* 

**  The  condition  of  this  obligation  is  ^  4190. 
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self  acknowledged  that  he  executed  the  same  as  his  own  free  act 
and  deed.  David  F,  Peebles,  Notary  Public, ^ 

!sbal)  Ramsey  County,  Minn. 

Justification  of  sureties,)^ 
I  hereby  approve  the  within  bond  and  sureties  therein,  the  18th 
day  of  December,  i8Pd.  David  yenkins.  District  Judge. ' 

19.  Mississippi.^ 

Form  No.  2709. 

State  of  Mississippi,  Adams  County. 
Know  all  men  by  these  presents,  That  we,  yohn  Doe^  as  princi- 
pal, and  Samuel  Short  and  George  Strong  as  sureties,®  are  held  and 
firmly  bound  unto  Richard  Roe,*^  the  defendant,  in  the  sum  of  one 
thousand  dollars, ^  for  which  payment,  well  and  truly  to  be  made, 

1.  AcknoirledgmAiit. — A  judge  of  the  the  condition  of  the  bond.    Mclntyre  r. 

district  court  may  excuse  compliance  White,  5  How.  (Miss.)  298;  Proskey  r. 

with  the  rules  requiring  a  bond  to  be  West,  8  Smed.  &  M.  (Miss.)  711. 

acknowledged   by   sureties.      Gale   v.  New  Bond.  —  When  it  appears   that 

Seifert,  39  Minn.  171.  the  bond  is  insufficient  the  court  shall 

3.  Jnstlfioafeloii  of  Sureties. — For  the  direct  the  plaintiff  to  give  a  new  bond 
qualifications  of  sureties  on  bonds  and  with  sufficient  sureties  within  a  time 
undertakings,  as  well  as  the  necessity  prescribed  by  the  court,  in  default  of 
for,  and  the  manner  of,  their  justify-  which  the  attachment  shall  be  dis- 
ing  as  such,  see  Minn.  Stat.  (1892),  §^  missed.  Miss.  Anno.  Code  (1892),  §  132. 
5279-5283,  and  the  title  Justification  5.  By  Whom  Executed. — The  creditor, 
OF  SuRSTiss.  his  agent  or  attorney,  shall  give  a  bond 

S.  ApproTSl. — Or  *'*•  Albert  yohnson,  with  sufficient  surety  or  sureties.  Miss. 

Justice  of  the  Peace,"  if  in  the  justice's  Anno.  Code,  §  130. 

court.  A  bond  is  good  executed  by  a  usee  in 

If  the  judge  or  proper  officer  deem  the  suit.  Grand  Gulf  R.,  etc.,  Co.  v. 

the  surety  sufficient,  he  shall  indorse  Conger,  9  Smed.  &  M.  (Miss.)  505;  or 

his  approval  upon  the   bond.     Minn,  by  an  agent  binding  himself  but  not 

Stat.  (1892),  §  5283.  his  principal.  Frost  v.  Cook,  7  How. 

An  undertaking  executed  for  an  at-  (Miss.)  357;  Page  v.  Ford,  2  Smed.  & 

tachment  allowed  by  the  clerk  of  the  M.  (Miss.)  266. 

district    court    is    void.       Jacoby    xk  A  bond  purporting  to  be  executed 

Drew,  II  Minn.  408.  by  an  agent  or  attorney,  Miss.  Anno. 

4.  Nece«ri$3r  for  and  Time  of  Olylng  Code  (1892),  ^  131;  or  by  an  officer  of 
Bond. — Before  the  writ  can  isi«ue  the  a  corporation  for  the  company,  must  be 
plaintiff  or  some  one  in  his  behalf  must  presumed  to  have  been  rightfully  exe- 
execute  a  bond,  Miss.  Anno.  Code  cuted.  Saunders  v.  Columbus  L.,  etc., 
(1S92),  §§  130,  131,  132;  except  in  case  Ins.  Co., 43  Miss.  583. 

of  attachment  against  a  nonresident  6.  Sureties  —  Amendment.  —  A   bond 

debtor,  Baird  v.  Georgia  Pac.  R.  Co.  executed  by  a  single  surety  who  was 

(Miss.  1893),  12  So.  Rep.  547.  incapacitated  to  act  as  such  is  amend- 

The  time  for  giving  the  bond  must  able.  Field  r.  Mc Kinney,  60  Miss.  763. 
precede  the  issuance  of  the  writ.  Hous-  A  bond  signed  by  sureties  in  a  part- 
ton  V.  Belcher,  12  Smed.  &  M.  (Miss.)  nership  name  may  be  amended  by  al- 
514.  lowing  each  partner  to  sign  his  own 

Fidlowlnir  Langnairo  of  Statute. — The  name.  Boisseau  v.  Kahn,  62  Miss.  757. 

statutory    form    should    be    followed  7.  Payable  to  Whom. — The  bond  must 

when  prescribed.     Amos  v.  Allnutt,  2  be   made   payable    to    the   defendant. 

Smed.  &M.  (Miss.)  215.    And  the  bond  Miss.  Anno.  Code,  §  130. 

should  follow  the  language  of  the  stat-  8.  Penalty. — The  penalty  must  be  in 

ute  prescribing  its  form  rather  than  double  the  sum   for  which   the  com- 

the  language  of  the  statute  setting  forth  plaint  is  made.  Miss.  Anno. Code,  §  13a 
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we  bind  ourselves,  our  heirs  and  legal  representatives,  jointly  and 
severally,  firmly  by  these  presents. 

Signed  with  our  names,  and  delivered  this  18th  day  of  December^ 

A.D.  \^e. 

The  condition  of  the  above  obligation  is,  that  whereas  the  above 
bound  yohn  Doe  prays  an  attachment  against  the  estate  of  the  said 
Richard  Roe  for  the  sum  of  jive  hundred  dollars  ^  [returnable  to 
the  Circuit  Court  of  Adams  County,  on  the  2d  day  of  February 
next,  to  the  term  of  said  court  then  to  be  holden].^ 

Now,  if  the  said  plaintiff  shall  pay  to  the  said  defendant  all  such 
damages  as  he  shall  sustain  by  the  wrongful  suing  out  of  the  attach- 
ment, and  all  costs  which  may  be  awarded  against  the  plaintiff  in 
said  suit,  then  this  obligation  shall  be  void.'  yohn  Doe  A 

Signed  in  the  presence  of :  Samuel  Short, 

William  yones.  George  Strong, 

yohn  Smith. 
I  approve  the  foregoing  bond,  this  the  18th  day  of  December ,  \i96. 

Calvin  Clark,  Circuit  Clerk, 
(or  Abraham  Kent,  yustice  of  the  Peace). ^ 
(  yustification  of  sureties. )  • 

20.  MissourL^ 
a.  In  the  Cireoit  Court 

Form  No.  2710. 

state  of  MiMouri,  )  j^  ^j^^  Circuit  Court. 
Barton  County.      \ 

1.  A  misrecital  in  the  bond  as  to  proved  bj  the  officer  issuing  the  at- 
amount  sworn  to  does  not  vitiate  the  tachment.    Miss.  Anno.  Code,  $  130. 
bond.    Lawrence  v.  Featherston,  xo       •.  J^uttfleatlon  of  •vrotlM. — For  the 
Smed.  &  M.  (Miss.)  145.  qualifications  of  sureties  on  bonds  and 

2.  Tom  ofOaiirt.---Or**  returnable  to  undertakings,  as  well  as  the  necessity 
the  Justice's  Court,  before  Abraham  for,  and  the  manner  of,  their  justifying 
Kent,  Justice  of  the  Peace,  within  and  as  such,  see  the  title  Justification 
for  Adams  county,  on  the  second  day  of  of  Sureties. 

February  next,''  instead  of  words  in  7.  Neoattlty  fbr  Bond. — The  plaintiff, 

r     ]  if  in  a  justice's  court.  or  some  one  for  him,  must  file  in  the 

A  misrecital  as  to  the  term  of  the  clerk's  office,  or  with   the  justice,  a 

court  to  which  the  attachment  is  re-  bond  before  the  writ  can  issue.     Rev. 

turnable  does  not  vitiate  it.     Houston  Stat.  Mo.  (1889),  ^^  525-530. 

V.  Belcher,  la  Smed.  &  M.  (Miss.)  514.  ▲  Oommon-l&w  Bond  has  been  held 

8.  Condition. — The  condition  of  the  sufficient    as    an    attachment    bond, 

bond  is  set  out  in  full  in  Miss.  Anno.  Barnes  v,  Webster,  16  Mo.  258. 

Code,  §  130.  Now  Bond.^If  at  any  time  pending  a 

4.  UgnaAoro  and  BoaL  —  The  bond  suit  by  attachment,  it  appears  to  the 
signed  by  one  partner  who  acts  for  him-  court  that  the  bond  is  insufficient,  or 
self  and  as  agent  for  his  partners  in  that  any  surety  therein  has  died  or 
$uing  out  an  attachment  is  sufficient  removed  from  the  state,  or  become  or 
though  not  signed  by  every  member  of  is  likely  to  become  insolvent,  the  court 
the  firm.  Wallis  v.  Wallace,  6  How.  may  order  another  bond  after  giving 
(Miss.)  254.  five   days'  notice    in    writing    to    the 

The  bond  need  not  be  under  seal,  plaintiff,  his  agent  or  attorney,  of  the 
Miss.  Anno.  Code  (1892),  §  4079.  application  for  such  order.     Mo.  Rev. 

5.  Approval. — The  bond  must  be  ap-    Stat.  (1889),  §  529. 
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yohn  Doe,  plaintiff,      ^ 

against  >  Attachment  in  a  Civil  Action. 

Richard  Roe^  defendant.  ) 

We,  John  Doe  as  principal,  and  yohn  Fen  and  Richard  Den 
as  sureties,^  acknowledge  ourselves  to  be  indebted  to  the  State  of 
Missouri  ^  in  the  sum  of  one  thousand  dollars,.^  for  the  payment 
whereof  we  bind  ourselves,  our  heirs,  executors,  and  administrators. 

The  condition  of  the  above  obligation  is,  that  whereas  yohn  Doe, 
as  plaintiff,  is  about  to  commence  a  suit  by  attachment  in  the  Cir- 
cuit Court  of  Barton  county,  Missouri,  against  Richard  Roe,  de- 
fendant, returnable  to  the  next  February  term  thereof,  wherein  the 
sum  sworn  to  is  Jive  hundred  dollars. 

Now,  therefore,  if  the  said  plaintiff  shall  prosecute  his  action 
without  delay  and  with  effect,  refund  all  sums  of  money  that  may 
be  adjudged  to  be  refunded  to  the  defendant  or  found  to  have  been 
received  by  the  plaintiff  and  not  justly  due  to  him,  and  pay  all  dam- 
ages and  costs  that  may  accrue  to  any  defendant,  garnishee,  or 
interpleader  by  reason  of  the  attachment,  or  any  process  or  pro- 
ceeding in  the  suit,  or  by  reason  of  any  judgment  or  process  thereon, 
and  pay  all  damages  and  costs  that  may  accrue  to  any  sheriff  or 
other  officer  by  reason  of  acting  under  the  writ  of  attachment,  fol- 
lowing the  instructions  of  plaintiff,  and  pay  all  costs  incurred  on  part 
of  plaintiff  or  adjudged  against  plaintiff,  then  this  obligation  is  to 
be  void,  otherwise  to  remain  in  full  force ;  and  we  hereby  acknowl- 
edge ourselves  bound  to  pay  all  costs  that  may  accrue  according  to 
law  in  the  above  entitled  cause.^ 

Witness  our  hands  and  seals,  this  18th  day  of  December,  A.D. 
i^.»  yohn  Doe.^        Vseal)^ 

-Approved  this  18th  day  of  yohn  Fen.  i  seal 

-^^ember,  iS96.  Richard  Den.    (seal 

Calvin  Clark,  Clerk. 

^y  -Daniel  Clark,  Deputy.* 

^  tt^^  plaintiff  fails  to  comply  with  6.  Date. — Unless  required  bj  statute 

I  f^g'^i^T  for  a  new  bond  within  ten  failure  to  date  a  bond  will  not  be  fatal. 

j^'   «.^«  attachment  shall  be  dismissed  Claflin  v.  Hoover,  20  Mo.  App.  314. 

^x\^^   Cost.    Mo.  Rev.  Stat.  (1889),  4  6.  ttcnatiira.  —  A   bond  signed    by 

530.  _  plaintiff's  attorney  without  authority, 

1.  Vrteoipai  and  Svrattaa. — The  bond  yet  signed  at  the  same  time  by  sureties, 

*J»*"   "«  executed  by  the  plaintiff,  or  should  not  be  quashed  when  permis- 

•^"?^  *^«ponsible  person  as  principal,  sion   is  asked   to  file  another    bond. 

^«  one    or    more    sureties,  resident  Whitman  Agricultural  Assoc,  v,  Na- 

)^>iseholder8  of  the  county.     Mo.  Rev.  tional  R.,  etc.,  Assoc,  45  Mo.  App.  90. 

^^^«  (1889),  4  S^'  ▼•  *•*!• — A  seal,  or  scrawl  by  way  of 

^'  ^ayattle  to  Whom. — The  bond  must  seal,  is  an  essential  requisite  to  an  at- 

^  payable  to  The  State  of  Missouri,  tachment  bond    filed    in    the    circuit 

Mo.  Rev.  Stat.  (1889),  ^  527.  court.     State  v.   Chamberlin,  54  Mo. 

!•  Ptnalty. — The  penalty  must  be  in  338. 

aittinatlcast  double  the  amount  sworn  8.  Approval. — The  clerk  or  the  jus- 

to  in  the  affidavit.     Mo.    Rev.   Stat,  tice,  as  the  case  may  be,  shall  judge 

(1889)1  k  5^7-  of  the  sufficiency  of  the  penalty  and 

i  00Bdttlon. — For  the  condition  of  security  in  the  bond,  and  if  deemed 

the  bond,  see  Mo.  Rev.  Stat.  (1889),  §  sufficient  his  approval  shall  be  indorsed 

\fl.  thereon.     Mo.  Rev.  Stat.  (1889),  §  5^8. 
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b.  In  the  Justiee's  Court 

Form  No.  27x1. 
(Mo.  Rev.  Stat.  (1889),  4  588.) 

-^  /  Bond  in  attachment  suit,  before  Abraham  Kent^ 

Richlrd  Roe.    \  J""*'*^«  °^  **»«  ^^^' 

We,  John  Doe^  as  principal,  and  yohn  Fen  and  Richard  Den^  as 
security,  owe  and  stand  indebted  to  the  state  of  Missouri  in  the  sum 
of  eighty  dollars  (a  sum  at  least  double  the  amount  sworn  to  in  the 
affidavit) y  upon  this  condition:  That  the  plaintiff  in  the  above  en- 
titled cause,  John  Doe,  shall  prosecute  his  action  without  delay  and 
with  effect;  refund  all  sums  of  money  that  may  be  adjudged  to  be 
refunded  to  the  defendant,  Richard  Roc,  or  found  to  have  been  re- 
ceived by  the  plaintiff,  and  not  justly  due  to  him,  and  pay  all  dam- 
ages and  costs  that  may  accrue  to  any  defendant,  garnishee  or 
interpleader  by  reason  of  attachment  or  any  process  or  proceeding 
in  the  suit,  or  by  reason  of  any  judgment  or  process  thereon. 

John  Doe. 
Approved  \}[i\%2Jfth  day  of  December ,  \%96,  John  Fen, 

Abraham  Kent,  Justice  of  the  Peace.  Richard  Den, 

21.  Montana. 

Form  No.  2712.1 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana,  In  and  for  the  County  of  Missoula,^ 

yohn  DoCy  plaintiff,       ) 

against  >  Undertaking  on  Attachment. 

Richard  Roe,  defendant.  ) 

Whereas  the  above  named  plaintiff  has,  on  the  twenty-ninth 
day  of  January y  i8P7,  commenced  an  action  [in  the  District  Court 
of  the  Fourth  Judicial  District] ,'  county  of  Missoula^  and  state 
of  Montana,  against  the  above  named  defendant,  upon  a  contract 
for  the  direct  payment  of  money,  claiming  that  there  is  due  to  the 
said  plaintiff  from  the  said  defendant  the  sum  o^  four  hundred  dol- 
lars, lawful  money  of  the  United  States,  besides  interest,  and  is 
about  to  apply  for  an  attachment  against  the  property  of  the  said 
defendant  as  security  for  the  satisfaction  of  any  judgment  that  may 

Where  the  clerk  himself  is  a  party  man  Agricultural  Assoc,  v.  National 

to  the  suit  the  sherifif  shall  pass  upon  R.,  etc.,  Assoc,  45  Mo.  App.  90. 

and  determine  the  sufficiency  of  the  1.  For  an  instance  of  sufficient  un- 

bond.     Mo.  Rev.  Stat.  (1889),  §  528.  dertaking,  see  Pierse  v.  Miles,  5  Mont. 

The  bond  of  a  clerk,  a  party  to  an  549;    Pinney  v.    Hershfield,    i    Mont, 

attachment  proceeding,  approved  by  370. 

his  deputy,  is  void.     Owens  v.  Johns,  2.  Title  of  Ck^vrt. — Or  **  In  the  Jus- 

59  Mo.  89.  tice*s  Court  of  the  township  of ,'* 

The  indorsement  of  approval  on  a  if  in  a  justice's  court, 

bond  is  merely  evidence  of  approval  3.  Or  **  In   the   Justice's   Court,  be- 

and   not  the  only  evidence.      If  the  fore   Abraham   Kent.,   Justice   of    the 

clerk  receives  the  bond  and  issues  the     Peace,  of  township,  county  of 

writ  it  amounts  to  an  approval  so  far  Missoula,  state  of  Montana,"  if  in  a 

as  the  defendant  is  concerned.     Whit-  justice's  court. 
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Vye  recovered  therein:  Now,  therefore,  we,i  the  undersigned,  resi- 
dents of  the  county  of  Missoula  y  in  consideration  of  the  premises  of 
tVve  issuing  of  said  attachment,  do  jointly  and  severally  undertake 
in  the  sum  of  eight  hundred  dollars,^  and  promise  to  the  effect  that 
if  the  defendant  recover  judgment  in  said  action,  or  if  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  to  an  attachment, 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  said  defend- 
ant, and  all  damages  he  may  sustain  by  reason  of  the  issuing  out  of 
the  attachment,  not  exceeding  the  sum  of  eight  hundred  dollsirs  here- 
in above  specified  in  this  undertaking.^       yohn  Fen.^       (skal^5 
Dated  January  Wy  iS97.  Richard  Den.   (seal) 

Approved  by  me  this  29th  day  of  January,  i%97. 

Daniel  Clark,  Clerk  of  the  District  Court.* 
( Justification  of  sureties, ) ^ 

22.  Nebraska. 

Form  No.  2713.8 
John  Doe,  plainti«F,      )  j^  ^^^  District  (or  County)  Court 
i?,VAirrfX?defendant.  \     ^^  Lancaster  County,  Nebraska.* 

I  (or  ijoe)  do  hereby  bind  myself  (or  ourselves)^^  to  the  defendant, 


State  of  Nebraska,      . 
County  of  Lancaster 


1.  B|7  Wluim  Bxaeiited. — ^The  under-  two  sufficient  sureties  sign  the  under- 
taking required  on  the  part  of  the  taking  on  behalf  of  the  plaintiff, 
plaintiff  must  be  written,  and  with  two  Pierse  v.  Miles,  5  Mont.  549;  Mc- 
or  more  sufficient  sureties.  Mont.  Intosh  v.  Hurst,  6  Mont.  287 ;  Hoskins 
Code  Civ.  Proc.,  §§  892,  1561.  v.  White,  13  Mont.  70. 

3.  Poialty. — ^The  undertaking  in  the,  5.  Seal. — An  undertaking  need  not 
district  court  must  be  in  a  sum  not  be  under  seal,  but  there  is  no  distinc- 
less  than  double  the  amount  claimed  tion  between  sealed  and  unsealed 
by  the  plaintiff  if  such  amount  be  ohe  writings.  Mont.  Code  Civ.  Proc. 
thousand  dollars  or  under,  or  in  case  (1895),  §  3223. 

the  amount   so  claimed    by  plaintiff  6.  Apin^ml. — Or  **  Abraham  Kent, 

shall  exceed  one  thousand  dollars  then  Justice  of  the  Peace,"  if  In  a  justice's 

in  a  sum  equal  to  such  amount,  but  in  court.     The  undertaking  must  be  ap- 

Do  case  shall  an  undertaking  be  re-  proved  bj  the  clerk  or  justice  of  the 

quired  exceeding  in  amount  the  sum  peace,  as  the  case  may  be.      Mont, 

of  ten  thousand  dollars,  Mont.  Code  Code  Civ.  Proc.  (1895),  4  ^- 

Civ.  Proc,  f  802;  in  a  justice's  court,  7.  Jagttfloatlon  of  Sureties. — For  the 

in  a  sum  not  less  than  fifty  or  more  qualifications  of  sureties  on  bonds  and 

than   three    hundred    dollars,    Mont,  undertakings,  as  well  as  the  necessity 

Code  Civ.  Proc.,  $  1561.  for,  and  the  manner  of,  their  justifying 

S.  Oontfttton. — For  the  condition  of  as  such,  see  Mont.  Code  of  Civ.  Proc, 

the  undertaking,  see  Mont.  Code  Civ.  §§  892,  1899,  and  the  title  Justifica- 

Proc,  ^  892,  156X.  TioN  OF  Sureties.' 

An  undertaking  in  which  the  sure-  8.  For  a  precedent,  see  Raymond  v. 

ties  contract  to  answer  for  the  wrong-  Green,  12  Neb.  217. 

fol  suing  out  of  the  attachment  is  not  9.  Title  of  Court. — Or  **  Before  Abra- 

sufficient.     Pierse  v.  Miles,  5  Mont.  Aam  A'e»/,  Justice  of  the  Peace,'Mf  be- 

5i9.        ,  fore  a  justice  of  the  peace. 

4.  ng&ataro. — The  undertaking  need  10.  NeceatltF  for  and  by  Wliom  Bze- 
notbe  signed  by  the  plaintiff.  The  cuted. — Before  the  writ  can  issue  an 
statute  IS  sufficiently  complied  with  if  undertaking  should  be  executed  in  the 
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Richard  Roe^  that  the  plaintiff,  yohn  Doe^  shall  pay  to  the  said  de- 
fendant, Richard  Roe^  all  damages,  not  exceeding  the  sum  of  tijoo 
thousand  dollars, ^  which  he  the  said  Richard  Roe  may  sustain  by 
reason  of  the  attachment  in  this  action  if  the  order  thereof  be  wrong- 
fully obtained. 2  John  Een.^ 

Richard  Den. 
The  foregoing  recognizance  taken  with  sureties  thereon,  approved 
by  me  this  29th  day  of  January^  i8P7. 

Daniel  Clark ^  Clerk  of  the  District  Court 
of  Lancaster  County,  Nebraska.^ 
(yustification  of  sureties.)^ 

28.  Nevada. 

Form  No.  27x4. 

State  of  Nevada,      )  In  the  District  Court,  within  and 
County  of  Ormsby,  \  for  said  county.* 

yohn  Doe^  plaintiff, 

against 

Richard  Roe ^  defendant. 

Whereas  the  above  named  plaintiff,  yohn  Doe^  has  commenced 
(or  is  about  to  commence)  an  action  [in  the  District  Court  of  the]^ 
county  of  Ormsby^  state  of  Nevada,  against  the  above  named  de- 
fendant, Richard  Roe,  upon  a  contract  for  the  express  payment  of 

office   of  the  clerk  or  justice   of  the  facie  good.     Tessier  v.   Crowley,  17 

peace  by  one  or  more  sufficient  sureties  Neb.  207.   The  undertaking  in  this  case 

of  the  plaintiff.     Neb.  Consol.  Stat,  was  signed  thus : 

(1893),  W  47io>  5395-  ''  V.  A.  Crowley, 

When  the  defendant  is  a  foreign  cor-  By  Colby  dk  HazUit,  his  Atfys. 

poration  or  a  nonresident  of  the  state,  Colhy  dh  Hazlett,** 

there  is  no  necessity  for  an  undertak-  4.  Approval. — Or  ^^  Abraham  Kent^ 

ing.  Neb.  Consol.  Stat.  (1893),  §$  4710,  Justice  of  the  Peace  in  and  for  Lan- 

5395  i  Grebe  v.  Jones,  15  Neb.  312.  caster  county,  Nebraska,"  if  before  a 

1.  Penalty. — The  undertaking  should  justice  of  the  peace. 

be  for  an  amount  not  exceeding  double  The  undertaking  must  be  approved 

the  amount  of  plaintifTs  claim.     Neb.  by  the  clerk  of  the  court  if  in  the  dis- 

Consol.  Stat.  (1893),  §^  47io»  5395-  trict  or  county  court,  or  by  the  justice 

2.  Condition. —  The  condition  of  the  of  the  peace  if  in  a  justice's  court.  Neb. 
undertaking  must  be  that  the  plaintiffs  Consol.  Stat.  (1893),  kk  47io»  5395- 

**  shall  pay  the  defendant  all  damages        5.  Justlflcation  of  Snreties.— For  the 

which  he  may  sustain  by  reason  of  the  qualifications  of  sureties  on  bonds  and 

attachment  it  the  order  be  wrongfully  undertakings,  as  well  as  the  necessity 

obtained."     Neb.  Consol.  Stat.  (1893),  for,  and  the  manner  of,  their  justifying 

4^  4710,  5395.  as  such,  see  Neb.  Consol.  Stat.  (1093), 

3.  Seal  and  Signature. — The   use  of  $^  5364,  5365,  and  the  title  Justifica- 
private    seals    upon    bonds  has   been  tion  of  Sureties. 

abolished  in  Nebraska.    Neb.  Consol.  6.  Title  of  Conrt. — Or  "  In  the    Jus- 

Stat.  (1893),  §  4417.  tice's  Court  of Township,  or  pre- 

An  undertaking  signed  by  the  sure-     cinct,  or  of  the  city  of  ,   before 

ties    alone,    not   by    the    plaintiff,    is  Abraham  Kent,  Justice  of  the  Peace,  ' 

good.   Eckman  v.  Hammond,  27  Neb.  if  in  a  justice*s  court. 

611.  7.  Or  "  before -<4^raAa«i  AVii/,  Jus- 

An  undertaking  signed  by  the  plain-    tice  of  the  Peace  of Township,  or 

tiff,  by  his  attorney,  as  principal;  and    precinct,  of  the  city  of /'  if  in  \ 

the  attorney's  firm,  as  sureties,  is  prima  justice's  court. 
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money,  claiming  that  there  is  due  the  said  plaintiff  from  the  said 
defendant  the  sum  oi five  hundred  dollars,  gold  coin  of  the  United 
States,  besides  interest,  and  is  about  to  apply  for  an  attachment 
against  the  property  of  said  defendant  as  security  for  the  satisfac- 
tion of  any  judgment  that  may  be  recovered  therein  :  Now,  there- 
fore, we,  the  undersigned,  yohn  Fen  and  Richard  Den^^  residents 
of  the  said  county  of  Ormsby^  in  consideration  of  the  premises  and  of 
the  suing  out  of  said  attachment,  do  jointly  and  severally  under- 
take in  the  sum  of  five  hundred  dollars,  in  gold  coin  of  the  United 
States,^  and  promise  to  the  effect  that  if  the  said  defendant  recover 
judgment,  the  plaintiff  will  pay  in  gold  coin  of  the  United  States 
all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  oi  five  hundred  dollars  specified  in  this  undertaking.' 

John  Fen, ^        \\ 
(Justification  of  sureties.)^  Richard  Den. 

24.  New  Mexico, 
a.  In  a  Court  of  Reeord. 

Form  No.  27x5. 
(N.  Mex.  Comp.  Laws  (1884),  p.  944,  §  1951.) 

Know  all  men  by  these  presents,  that  we,  yohn  Doe  (or  Samuel 
Shorty  agent  for  yohn  Doe)^  principal,  and  yohn  Fen  and  Richard 
Den^  his  securities, •  are  held  and  firmly  bound  unto  the  Territory 
of  New  Mexico  ^  in  the  sum  of  one  thousand  dollars,*  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals  and  dated  this  29th  day  of  yanuary,  A.D.*     The 

1.  Who   miut    Execute. — Before    the  as  such,  see  Nev.  Gen.  Stat.  (1885),  4 

writ  can  issue  the  plaintiff  or  some  one  3615,  and  the  title  Justhication  of 

in  his  behalf  must  execute  an  under-  Sureties. 

taking.  Nev.  Gen.  Stat.  (1885),  §  3'47-  ^-  Hecesslty  for  and  Wbo  may  Bxe- 

%.  Penalty. — The   undertaking  must  cute  the  Bond. — Before  the  writ  can 

be  in  a  sum  not  less  than  two  hundred  issue  a  bond  must  be  executed  by  the 

dollars  and  not  exceeding  the  amount  plaintiff  or  some  responsible  person  as 

claimed  by  the  plaintiff,  in  gold  coin  principal   with  two  or  more   sureties 

of  the  United  States.    Nev.  Gen.  Stat,  residents  of  the   territory.     N.  Mex. 

(1885),  h  3H7-  Comp.  L.  (1884),  *  1929;  N.  Mex.  Gen. 

3.  Conditioii. — For  the  condition  of  Laws  (1882),  c.  31,  ^  i,  pars.  2,4. 

the  undertaking,  see  Nev.  Gen.  Stat.  Additional  Security. — N.  Mex.  Comp. 

<»885),  J3147.  L.  (1884),$   1965,  relating  to  the  re- 

4.  Seal. — The  word  **seal"  and  the  quiring  additional  security  on  the  part 
initial  letters  "  L.  S.,"  and  other  words  of  the  plaintiff,  is  similar  to  the  statute 
and  characters  of  like  import,  are  un-  in  Arkansas.  See  supra,  note  5,  p.  470. 
necessary  to  give  an  instrument  legal  7.  The  bond  must  be  payable  to  the 
effect.    Nev.  Gen.  Stat.  (1885),  §  2667.  Territory.    N.  Mex.  Comp.  L.  (1884), 

5.  Jnstmcation  of  Sureties. — For  the  §  1929;  N.  Mex.  Gen.  Laws  (1882),  c. 
qualifications  of  sureties  on  bonds  and  31,  §  4. 

undertakings,  as  well  as  the  necessity        8.  Penalty. — The  bond  must  be  for  a 
for,  and  the  manner  of,  their  justifying    sum  at  least  double  the  amount  sworn 
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condition  of  the  above  obligation  is  such  that,  whereas  the 
above  named  yohn  Doe  has  this  day  sued  out  an  attachment 
before  Daniel  Clark,  clerk  of  the  district  (or  probate)  court, 
against  Richard  Roe,  for  the  sum  oi  five  hundred  dollars,  re- 
turnable to  the  next  — ^  term   of    tne   district   court    for   the 

county  of . 

Now,  if  the  said  yohn  Doe  shall  prosecute  his  said  action  without 
delay,  and  with  effect,  and  refund  all  sums  of  money  that  may  be 
adjudged  to  be  refunded  to  the  defendant,  and  pay  all  damages  that 
may  accrue  to  any  defendant  or  garnishee  by  reason  of  said  attach- 
ment or  any  process  of  judgment  thereon,  then  this  obligation  to  be 
null  and  void,  otherwise  to  remain  in  full  force  and  effect.^ 

yohn  Doe.       .    ^sbal) 
yohn  Fen.  /sbal) 

{Acknowledgment.)^  Richard  Den.     (sbal) 

Approved  this  29th  day  of  yanuary,  i8P7,  by  me, 

Daniel  Clark,  Clerk  of  the  District  Court.* 

b.  In  the  Justiee's  Court. 

Form  No.  2716. 

(N.  Mez.  Comp.  Laws  (1884)^  p.  1136,  ^  2447.) 

(  Commencing  as  in  Form  No.  2716,  supra,  and  continuing  down 
to  *.)  The  condition  of  the  above  obligation  is  such,  that  whereas 
yohn  Doe,  as  plaintiff,  is  about  to  institute  a  suit  before  Abraham 

Kent,  a  justice  of  the  peace  within  and  for precinct,  in 

county,  by  attachment  against  Richard  Roe,  as  defendant,  return- 
able on  the day  of ,  i8P7,  for  the  sum  oi  fifty  dollars. 

Now,  if  the  plaintiff  shall  prosecute  his  action  without  delay,  and 
with  effect,  and  shall  pay  and  refund  all  sums  of  money  that  may  be 
adjudged  to  be  refunded  to  the  said  defendant,  or  found  to  have 
been  received  by  the  said  plaintiff  and  not  justly  due  him,  and 
moreover  ghall  pay  all  damages  which  may  accrue  to  Richard  Roe, 
said  defendant,  or  any  garnishee  by  reason  of  this  attachment  or 
any  process  or  proceeding  in  said  suit,  or  by  reason- of  any  judg- 
ment or  process  thereon,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force.  [yohn  Doe.  ^sbal) 

yohn  Fen.         (seal) 
Richard  Den .  (  sbal  )  ] 

Approved  by  me  this  2dth  day  of  yanuary,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

to  as  being  due.     N.  Mez.  Comp.  L.  case  of  conveyance  of  real  estate.     N. 

( 1884),  h  19^-  M^^-  Comp.  Laws  ( 1884),  p.  93^,  $  193a 

1.  Oondltton. —  For  the  condition  of  8.  Avproval. — ^The  clerk  shall  be  the 

the  bond,  see  N.  Mez.  Comp.  L.  (1884),  judge  of  the  sufficiency  of  the  penalty 

§  1939.  and  the  security  in  the  bond,  and  if  he 

3.  Aeknowledginant. — ^The  ezecution  approves  them  he  shall  indorse  his  ap- 

of  the  bond  must  be  acknowledged  by  proval  upon  them.  N.  Mez.  Comp.  L. 

the  sureties  in  like  manner  as  in  the  (1884),  ^1931. 
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25.  New  York.i 

Form  No.  a?!?. 
Suf  rente  Court, 

New  York  County.  ^ 

^ohn  Doc,  plaintiff,      ^ 

against  >  Undertaking  on  Attachment. 

Richard  Roe,  defendant.  ) 

Whereas  the 'above  named  plaintiff,  yohn  Doe,  has  applied  (or 
is  about  to  apply)  to  one  of  the  yustices  of  this  court  *  for  a  warrant 
of  attachment  against  the  property  of  the  above  named  defendant, 
Richard  Roc^  according* to  the  provisions  of  the  Code  of  Civil  Pro- 
cedure [on  the  ground  that  the  said  Richard  Roe  is  not  a  resident  of  the 
state  of  New  York  {or  other  ground  or  grounds  as  the  case  may  3c)]  .* 

Now,  therefore,  we,  yohn  Fen,  of  No.  52  William  Street,  in  the 
city  of  New  Tork,  merchant^  and  Richard  Den,  of  No.  5Jf  William 
Street,  in  the  city  of  New  York^  hanker,  do  jointly  and  severally 
undertake,  pursuant  to  the  statute  in  such  case  made  and  provided, 
in  the  sum  of  one  thousand  dollars,*  that  if  the  defendant  recover 
judgment  in  this  action,  or  if  the  warrant  of  attachment  is  vacated, 
the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defend- 

.  ^  Neeeulty  for  Undertaking.  —  The  lowed    when    prescribed.      Kelly    v. 

judge  or  justice    before  granting  the  Archer,  4S  Barb.  (N.  Y.)  68. 

Jarrant   must   require  a  written   un-  S.  Tltte    of    Court.  —  Or    **  Justice's 

^.^'Jaking  on  the  part  of  the  plaintiff  Court,  Suffolk  County,  before  Abra- 

'Jot     *^^cl^"^  sureties;  but  this  does  ham  Kent,  Justice  of  the  Peace,"  if  in 

bro  *PPly  to  a  case  where  the  action  is  the  justice's  court ;  or  name  and  style 

Q*.  Y^^^t  for  a  cause  specified  in  §  637  of  other  inferior  court,   as   the  case 

/  9  ^907-    N.  Y.  Code  Civ.  Proc,  §i  may  be. 

^,  ^9o!S,    The  judge  has  no  power  to  S.  Or  "  to  Abra/iam  Kent,  Justice  of 

9CcAf^^     a    deposit  of    money  in    lieu  the  Peace  within  and  for  the  town  of 

A   ^iof..      Bate  r.  McDowell,  48  N.  Y.  Huntingion,  county  of   Suffolk,  state 

^^X^r.    Ct.  219.  of   New   York,"   if    in    the    justice's 

\t%      ^^lllbank  v,  Broadway   Bank,  3  court;  or  name  of  other  inferior  court, 

^bb-     I*r.  N.  S.  (N.  Y.  Supreme  Ct.)  as  the  case  may  be. 

223,  l^o^wever,  it  was  held  that  an  un-  4.  Betting  Out  Qronndi  of  Attadunent. 

derta.leirtg  required   by  ^   238  of    the  — The  matter  in  [     ]  is  not  necessary 

Code  of  Procedure  might,  under  §  174,  and  is  generally  omitted, 

be  al  lo%%-ed  to  be  filed  nunc  fro  tunc.  6.  Who    may    Ezeoute  —  Sureties.  — 

A  J  ^ist ice  of  the  peace  has  authority  Plaintiff  or  some  one  in  his  behalf  must 

to  allo-^^r  an  amended  undertaking  to  execute  the  undertaking.     N.  Y.Code 

benled   ^lunc pro  tunc.     Riley  v.  Skid-  Civ.  Proc,  §§  640,  2908. 

moj^  < Supreme  Ct.),6  N.  Y.  Supp.  107.  One  surety  is  sufficient  although  the 

'^1^^  statute  in  force  in  1866  (2  N.  Y.  word  **  sureties"  is  used,  unless  the  pro- 

^^^  *     Stat.,  p.   230,  §   29)  required   a  vision  expressly  provides  for  two  or 

bona    to   be  executed  and  delivered  to  more    sureties.       N.    Y.    Code    Civ. 

the    justice    before   a   warrant    could  Proc,  ^811. 

^*')*^^       Kelly    ZK    Archer,    48    Barb.  An   attorney   at   law   who  had   not 

(^'  ^  • )  68.  practiced  for  one  year  and  was  engaged 

To  Confer  jurisdiction  upon  the  ma-  in  another  vocation  was  held  not  to  be 

nn€  Court  of  the  city  of  New  York,  precluded  as  a  surety  on  an  attach- 

itwas  necessary  to  give  a  bond  in  a  ment  bond  under  a  rule  of  court  ex- 

iorm  prescribed  by  the  statute  relating  eluding  attorneys  at  law  from  acting 

*P  justice's    courts    (2    N.    Y.    Rev.  in  such  capacity.     Evans  v.  Harris,  47 

™J»  p.  230,  §  29).  Tiffany  v.  Lord,  65  N.  Y.  Super.  Ct.  366. 

TV*  2^®*  **  '•'**^* — ^^^  amount  of  the  un 

^e  statutory  form  should   be  fol-    dertaking  must   be  for  at  least   two 
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ant,  and  all  damages  which  the  defendant  may  sustain  by  reason  of 
the  attachment,  not  exceeding  the  sum  above  mentioned.^-* 

John  Fen^ 
Dated  January  the  29th,  iS97.  Richard  Den. 

County  of  New  Tork^  ss. 

I  certify  that  on  this  29th  day  of  January^  i8P7,  before  me  per- 
sonally appeared  the  above  named  John  Pen  and  Richard  Den^  to 
me  known,  and  known  ^o  me  to  be  the  individuals  described  in 
and  who  executed  the  above  undertaking,  and  they  severally 
acknowledged  to  me  that  they  executed  the  same. 

Norton  Porter,  Notary  Public, 

Neiv  York  County,  N.  Y.' 
County  of  New  Tork,  ss. 

John  Pen,  being  duly  sworn,  says  that  he  is  a  resident  and  a 
yr^^holder  within  the  state  of  New  York,  and  worth  two  thousand 
dollars,  twice  the  sum  specified  in  the  above  undertaking,  over  and 
above  all  debts  and  liabilities  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under  exe- 
cution. John  Pen. 
Sworn  to  before  me,  this  29th  day  of  January^  i8P7. 

Norton  Porter,  Notary  Public, 

Nev)  Tork  County,  N.  Y.* 
County  of  Ncrw  Tork,  ss. 

Richard  Den,  being  duly  sworn  (continuing  as  in  the  affidavit 

hundred  and  fifty  dollars,  if  in  a  court  The  words  "which  he  may  sustain 

of  record,  N.  Y.  Code  Civ.  Proc,  ^  by  reason  of  the  attachment,"  as  used 

640;  or  at  least  two  hundred  dollars  If  in  §  640  of  the  N.  Y.  Code  Civ.  Proc, 

in  tiie  justice's  court,  N.  Y.  Code  of  apply  only  to  the  word  ** damages*' 

Civ.  Proc,  §  2908.  and   not  to   the  words  "costs  which 

1.  Conditton. — The  condition  of  the  may  be  awarded  to  the  defendant." 

undertaking  must  be  to  the  effect  that  Lee  v.  Homer,  37  Hun  (N.  Y.)  634. 

if   the   defendant  recover   judgment,  A   covenant   to   pay  the  defendant 

or  if  the  warrant  is  vacated,  the  plain-  the    amount    of    the    penalty    stated 

tiff  will  pay  all  costs  which  may  be  in  the  statute  or  all  damages  and  costs 

awarded  to  the  defendant,  and  all  dam-  he  might  sustain  by  reason  of  the  issu- 

ages  which  he  may  sustain  by  reason  ance  of  the  attachment,  is  insufficient 

of  the  attachment,  not  exceeding  the  as  an  attachment  bond  under  N.  Y. 

sum  specified  in  the  undertaking.  -  N.  Stat.   1831,  p.  404,  §  35.     Homan   v, 

Y.  Code  Civ.  Proc,  §  640.  Brinckerhoff,  i  Den.  (N.  Y.)  184. 

If  in  a  justice's  court  or  other  infe-  2.  Signatures — BeaL  —  The  plaintiff 

rior  court,  after  the  *  add  the  following  need  not  sign  the  undertaking.    N.  Y. 

clause:  "and  that  if  the  plaintiff  re-  Code  Civ.  Proc,  §811. 

cover  judgment   he  will   pay   to   the  The  bond  required  to  be  given  in  a 

defendant  all  moneys  received  by  him  justice's  court,  under  2  N.  Y.  Rev.  Stat^ 

from  property  taken  by  virtue  of  the  p.  230,  §  29,  must  have   been  sealed, 

warrant  of  attachment,  or  upon  any  Tiffany  v.  Lord,  65  N.  Y.  310. 

bond  given  therefor  over  and  above  3.  Acknowledgment. — The  undertak- 

the  amount  of  the  judgment,  and  in-  ing  must  be  acknowledged,  approved, 

terest  thereupon,"  as   this  additional  and  certified  in  like  manner  as  a  deed 

clause  appears  in  the  N.  Y.  Code  Civ.  to  be  recorded.  N.  Y.  Code  Civ.  Proc, 

Proc,  §  2908.  k  810. 

The  undertaking  must  contain  the  4.  JnstUleation  of  Sureties. — For  the 

conditions  prescribed  by  statute ;  no  qualifications  of  sureties  on  bonds  and 

other  condition  will  answer.     Kelly  v,  undertakings,  as  well  as  the  necessity 

Archer,  48  Barb.  (N.  Y.)  68.  for,  and  the  manner  of,  their  justifying 
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kist  preceding^  with   affiants  signature  and  the  proper  jurat). 
This  undertaking  approved  by  me  as  to  form  and  sufficiency,  this 
89M  day  of  January,  i8P7. 

Charles  H,  Truax,  Justice  of  the  Supreme  Court.  ^ 

26.  North  Caroliiia.s 

Form  No.  27x8.8 

North  Carolina,  ^t^-u     c^  r^     ^  a 

\jr  1.1    1.        i-       -.      ^  In  the  Superior  Court.* 
Mecklendurg  County.  )  ^ 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Whereas  the  plaintiff  above  named  is  about  to  apply  (or  has  ap- 
plied) for  a  warrant  of  attachment  against  the  property  of  the  above 
named  defendant,  now,  therefore,  we,  Johji  Doe^  John  Pen,  and 
Richard  Den,  of  Mecklenburg  county,  undertake  in  the  sum  oifour 
hundred  dollars  ^  that  if  the  defendant  recover  judgment,  or  the 
attachment  be  set  aside  by  order  of  the  court,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  oi  four  hundred  dollars  specified  in  this  undertaking.* 

Signed  and  delivered  in  the  presence  of  John  Doe. 

Calvin  Spur  lock.  Clerk  of  the  Superior  John  Fen. 

Court,  this  29th  day  of  January,  i8P7.  Richard  Den. 

(Justijication  of  sureties.)*^ 

js  such,  see  N  Y.  Code  Civ.  Proc,  $§  ing  is  taken,  or  a  judge  thereof,  or  the 

010-816,  and  the  title  Justification  judge  before  whom  the  proceeding  is 

<)' Sureties.  taken,  and  this  approval  must  be  in- 

The  undertaking    must   be  accom-  dorsed  upon  the  undertaking.     N.  Y. 

Panied  with  an  affidavit  of  each  surety  Code  Civ.  Proc.,  ^  812. 

subjoined  thereto,  to  the  effect  that  he  2.  Neoaaattyfor  Undertaldiig.— Before 

/  */^sident  of,  and  a  householder  or  issuing  the  warrant  the  issuing  officer 

(^-."^Ider  within,  the  state.     N.   Y.  shall  require  a  written  undertaking  on 

^^  Civ.  Proc.,  §  812.  the  part  of  the  plaintiff  with  sufficient 

<J7^  sajrety  must  swear  that  he  is  surety.     Code  N.   Car.  (1883),  ^  35^ » 

^(^/jC/f    ^'wice  the  sum  specified  in  the  Clark's  Code  Civ.  Proc.  (1892),  §  356. 

dfu  ^c^£i.Wing,  over  and  above,  etc.    N.  A  bond  in    substantial    compliance 

If^-^^xi^  Civ.  Proc,  ^  812.  with  the  statute  has  been  held  suffi- 

'^     t^o    when  he  may  justify  in  an  cient.   O'Neal  v.  Owens,  i  liayw.  (N. 

^^ovirk^  twice  the  sum  specified  in  the  Car.)  365. 

tiiide'^a.lting  in  the  discretion  of  the  3.  In  the   Jnatlce'a    Court.  —  For    a 

court,  se-eN.Y.  Code  Civ.  Proc,  §  813.  statutory  form  of   the  undertaking  for 

l^^^*«tKlct  Coxai  of  New  York  City. —  an  attachment  in  a  justice's  court,  see 

^ouiiclertaking  in  the  district  court  of  i  N.  Car.  Code  (1883),  p.  349,  No.  6. 

tbe  city  of  New  York  must  be  in  a  sum  4.  Title  of  Court. — Or  **  Before  Abra- 

at  least  twice  the  amount  of  plaintiff's  ham  Kent,  a  Justice  of  the  Peace  of  De- 

dcmand  as  stated  in  the  warrant.     For  weese  township,  Mecklenburff  county, 

the  reqtiij.Qi^gii(g  of  such  an  undertak-  North  Carolina,  "if  in  a  justice's  court. 

ing,  executed  by  the  plaintiff  without  6.  Penalty. — The   undertaking  must 

asurety,  see  N    Y.  Code  Civ.  Proc,  ^  be  for  at  least  two  hundred  dollars. 

3"^  N.  Car.  Code  (1883).  §  356.  See  also 

^- .^ftHwnral.  —  Or  "  Abraham  Kent,  Wheeler  v.  Cobb,  75  N.  Car.  21. 

j^tice  of  the  Peace,"  if  in  the  justice's  6.  Condition.— For  the  condition  of 

^^STJ-  the   undertaking,   see   N.   Car.   Code 

The  Undertaking  must  be  approved  (1883),  ^  356. 

^y  ^e  court  before  which  the  proceed-  7.  Jnatlflcatlon  of  BnretleB. — For  the 
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27.  Nortb  Dakota.^ 

Form  No.  27x9. 

State  ot  I^orth  Dakota,  )  In  District  Court, 

County  of  Burleigh,       \  Sixth  Judicial  District.* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas  John  Doe,  the  above  named  plaintiff,  has  commenced  an 
action  on  a  contract  (or  Judgment)  for  the  recovery  of  money  only, 
against  Richard  Roe,  said  defendant,  and  has  made  (or  is  about  to 
make)  application  for  a  warrant  of  attachment  against  the  property 
of  said  defendant  Richard  Roe^  in  pursuance  of  the  statute  in  such 
cases  made  and  provided. 

Now,  therefore,  if  Richard  Roe  the  said  defendant  recover  judg- 
ment against  yohn  Doe  the  said  plaintiff,  or  if  the  attachment  be 
set  aside  by  order  of  the  court,  we,  yohn  Doe  the  said  plaintiff  as 
principal,  and  yohn  Fen  and  Richard  Den  as  sureties,  undertake, 
promise,  and  agree  to  and  with  said  defendant  that  the  said  plaintiff 
shall  and  will  pay  all  costs  that  may  be  awarded  to  said  defendant, 
and  all  damages  he  may  sustain  by  reason  of  the  said  attachment, 
not  exceeding  the  sum  of  one  thousand  dollars.' 

Dated  this  29th  day  of  yanuary,  A.D.  i8P7. 
Signed,  sealed,  and  delivered  in  presence  of  )  Richard  Roe.    (seal)* 

William  yones,        >  yohn  Fen,         (seal) 
yohn  Smith.  \  Richard  Den.  (seal) 

State  of  North  Dakota,  )  ^^ 
County  of  Burleigh.       \ 

On  this  2dth  day  of  yanuary,  iS97,  before  me,  Calvin  Clark ^ 
clerk  of  the  District  Court  within  and  for  said  county  and  state, 
personally  appeared  yohn  Doe,  yohn  Fen,  and  Richard  Den,  known 
to  me  to  be  the  persons  who  are  described  in  and  who  executed  the 


qualifications  of  sureties  on  bonds  and  count/  court,  see  N.  Dak.  Rev.  Code 

undertakings,  as  well  as  the  necessity  (1895),  ^  535^.     In  the  justice's  court, 

for,  and  the  manner  of,  their  justifying  see    N.    Dak.    Rev.    Code    <i895),   i 

as  such,  see  N.  Car.  Code  Civ.  Proc,  f  ^  6673. 

324-338,  378,  and  the  title  Justifica-  Penalty. — The   plaintiff's    undertak- 

TioN  OF  Sureties.  ing  must  be  in  at   least  the  amount 

1.  Necessity  for  Undertaking. — Before  of  the  claim  specified  in  the  war- 
issuing  the  warrant  the  clerk  or  justice  rant,  and  in  no  case  less  than  two 
must  require  a  written  undertaking  on  hundred  and  fifty  dollars  in  the  dis- 
the  part  of  the  plaintiff  with  sufficient  trict  or  county  court,  N.  Dak.  Rev. 
sureties.  N.  Dak.  Rev.  Code  (1895),  ■  Code  (1895),  §  535^;  in  the  jus- 
^^  5358, 6673.  tice's  court   must   be   in   a    sum    not 

2.  Title  of  Ck>nrt. — Or,  "  In  the  Jus-  less  than  fifty  or  more  than  three 
tice's  Court,  before  Abraham  Kent,  hundred  dollars,  N.  Dak.  Rev.  Code 
Justice  of    the   Peace,"   or  **  In    the  (1895),  §  6673. 

County  Court  of  said  County,"  as  the  4.  Seal.  —  All   distinctions    between 

case  may  be.  sealed  and  unsealed   instruments  are 

8.  Ckmdltlon. — For  the  condition  of  abolished.   N.  Dak.  Rev.  Code  (1895), 

the    undertaking    in    the   district    or  §  3892. 
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foregoing  and  within  instrument,  and  severally  acknowledged  to 

me  that  they  executed  the  same. 
(sbal)  Calvin  Clark,  Clerk  of  the  District  Court 

(Justification  of  sureties.)'^  of  Burleigh  County. 

I  approve  the  within  undertaking  and  sureties  thereon. 

Daniel  Johnson^  District  Judge. ^ 

28.  Ohio.s 

Form  No.  2720. 

Th    St  t      {Oh'         )       Cleveland  Township, 

^  ^    ,        r^        .     '       \  Before  Abraham  Kent,  Justice  of  the  Peace 

Cuyahoga  County,  ss.  ^  ^^^  ^.^  Township  and  County.* 

John  Doe,  plaintiff,       )      We  *  bind  ourselves  to  the  defendant 
against  >  Richard  Roe  that  the  plaintiff  John  Doe 

Richard  Roe,  defendant.  )  shall  pay  to  the  said  defendant  all  the  dam- 
ages, not  exceeding  the  sum  of  two  hundred  dollars,^  which  he  may 
sustain  by  reason  of  the  attachment  in  the  above  entitled  action,  if 
the  order  therefor  be  wrongfully  obtained.  ^ 

In  testimony  .whereof,  we   hereunto  set  our  hands,  this  twenty- 
ninth  day  of  January^  A.D.  i8^7.  John  Doe.^ 

yohn  Fen. 
Richard  Den, 
This  undertaking  approved  by  me,  this  twenty-ninth  day  of  Jan- 
uary, A.D.   18^7.  Abraham  Kent,  Justice  of  the  Peace. • 
( Justification  of  sureties. )  i<> 

1.  Jmttflcatton  of  8iir«tiM. — For  the  dertaking  in  a  court  of  record  must  be 

qualifications  of  sureties  on  bonds  and  double  the  amount  of  plaintiff's  claim, 

undertakings,  as  well  as  the  necessity  Ohio  Rev.  Stat.  (1894),  ^  5523;  in  the 

for,  and  the  manner  of,  their  justifying  justice's   court,  a  sum  not  less   than 

M  such,  see  N.  Dak.  Rev.  Code  (1895),  double  the  amount  of  plaintiff's  claim, 

♦  5358,  and  the  title  Justification  op  Ohio  Rev.  Stat.  (1894),  ^  6490. 

SuRHTiRs.  7.  Oonditton. — For  the  condition  of 

,  *•  Or   ^'^^  Abraham  Kent,  Justice  of  an  undertaking  in  a  court  of  record, 

'ne  Peace,"  if  in  a  justice's  court.  see  Ohio  Rev.  Stat.  (1894),  §  55^3;  be- 

'*  WyoBMlij  fnr  ITnrtnTtilrInf — Before  fore  a  justice  of  the  peace,  see  Ohid 

WirrJtcan  issue  the  plaintiff  or  some  Rev.  Stat.  (1894),  ^  ^9^- 

Oflf  j/i  his  behalf  must  execute  an  un-  8.  Baal. — The  want  of  seals  to  an  at- 

•  ^^V^ing.     Ohio  Rev.  Stat.  (1894),  f$  tachmentbond  was  held  not  to  warrant 

C23*  ^9*^*  ^^  dissolution  of  an  attachment.   Mc- 

^^xVl^en   the  ground  of  attachment  is  Lain  v.  Simington,  37  Ohio  St.  484. 

i^tiat  the  defendant  is  a  foreign  corpora-  Private  seals  are  abolished.     Ohio 

tion  or  a  nonresident,  no  undertaking  Rev.  Stat.  (1894),  tit.  i,  c.  i,  ^  4. 

(or  attachment  is  required.  Ohio  Rev.  9.  Approval.— Or  "  I,  Calvin  Clark, 

Stat.  (1894),  ^^  55^3)  ^9^'  clerk  of  said  court,  do  approve  of  said 

*•  Yttlo  irf  Ckmrt. — Or  **In  the  court  undertaking  and  the  sureties  thereto, 

ol  Common  Pleas  for  said  county  and  this  29th  day  of  yanuary,  i897»  Calvin 

state,"  Qf  jjfig  Qf  other  court  of  com-  Clarke  Clerk,"  if  in  a  court  of  record. 

petent  jurisdiction,  as  the  case  may  be.  The  undertaking  must  be  approved 

^'  Kaine  of  Surety. — The  omission  of  by  the  clerk  or  the  justice  of  the  peace, 

the  name  of  the  surety  in  the  body  of  as  the  case  may  be.     Ohio  Rev.  Stat. 

toe  instrument  does  not  affect  the  va-  (1894),  ^h  .*>523i  6490. 

iiaity  of  the  bond.   McLain  v,  Siming-  10.  Jiutlflcatlon  of  Sureties.— For  the 

^^^f  37  Ohio  St.  4S4.  qualifications  of  sureties  on  bonds  and 

t.  Hhattgr. — The  amount  of  the  un-  undertakings,  as  well  as  the  necessity 
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Form  No.  2721. 
(Precedent  in  Alexander  r.  Jacoby,  23  Ohio  St.  359.)^ 

y.  Smith  Alexander  ^  plaint  iff, 

versus  Court  of  Common  Pleas, 

William  Diehl^  Jacob  S.  Newcomb  Union  county,  Ohio. 

and  James  Jacoby^  defendants. 

We  bind  ourselves  to  the  defendants,  William  Diehly  Jacob  5. 
Nevjcomb  and  James  Jacoby,,  that  the  plaintiff,  J,  Smith  Alexander^ 
shall  pay  to  the  said  defendants  the  damages,  not  exceeding  $4,600, 
which  they  may  sustain  by  reason  of  the  attachment  in  this  action, 
if  the  order  therefor  be  wrongfully  obtained. 

Witness  our  hand  and  seal,  this  ^M  day  of  August,  iS65. 

•     J,  Smith  Alexander,     ^seal) 

John  H.    Wood.  (seal) 

^i^Clerk" s  approvaLY\^  J.  A.  Henderson.  (seal) 

29.  Oklahoma. 

Form  No.  2722. 

In  the  District  Court  within  and  for  the  County  of  Logan,  in  the 

Territory  of  Oklahoma. ^ 
John  Doe^  plaintiff,      ) 

against  >  Undertaking  for  Attachment. 

Richard  Roe,  defendant.  ) 

(  Continuing  and  concluding  as  in  the  undertaking  for  attack^ 
ment  in  Kansas,  as  set  out  in  Form  No.  2702,  supra.  )^ 

80.  Oregon.^ 

Form  No.  2723. 

In  the  Circuit  Court  of  the  State  of  Oregon, 
For  the  County  of  Multnomah.^ 
John  Doc,  plaintiff,       ) 
•  against  >  Undertaking  for  Attachment. 

Richard  Roe,  defendant.  ) 

for,  and  the  manner  of,  their  justifying  ing  required  in  Oklahoma,  Okla.  Stat, 

as  such,  see  Ohio  Rev.  Stat,  (1894),  hk  (i893)»  kk  407o>  4667,  are  the  same  as 

4952,  4953,  and  the  title  Justification  those   prescribed   in   Kan.  Gen.  Stat. 

OP  Sureties.  (1889),  ^§  4275,  4875. 

1.  For  precedents  of  undertakings  Jnstlflcatlon  of  Bustles — OUahoma. — 
on  bonds,  see  Rutledge  v.  Corbin,  10  The  Oklahoma  statutes  (1893),  4§  75*f 
Ohio  St.  480;  McLain  v.  Simington,  752,  are  identical  in  language  with  the 
37  Ohio  St.  484;  Jayne  v.  Piatt,  47  Kan.  Gen.  Stat.  (1889),  §§  4837,  4838, 
Ohio  St.  264;  Johnston  i\  Oliver,  51  relating  to  the  qualifications  and  justi- 
Ohio  St.  7.  fication  of  sureties  on  undertakings. 

2.  See  note  9,  p.  489,  supra.  6.  Necessity  for   Ubdertaldns.  —  The 

3.  Or  **  Before  Abraham  Kent,  Jus-  plaintifT  must  file  with  the  clerk   or 

tice  of  the  Peace,  of  ,  within  the  justice   an   undertaking  with   one    or 

county  of  Lotran,  Territory  of  Okla-  more    sureties,   before    the   writ    can 

homa,*'  if  in  the  justice's  court.  issue.      Hill's  Anno.   Laws    Oregon, 

4.  Undertakiiig — OkUhoma. — The  re-  (1892),  ^f  146,  2064. 

quirements  relating  to  the  undertak-        6.  Title  of  Ckrart. — Or  **In  the  Jus- 
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State  of  Oregon,  ) 

County  of  Multnomah,  \ 

Whereas  the  above-named  plaintiff,  yohn  Doe,  has  filed  an  affi- 
davit for  a  writ  of  attachment  in  the  above  entitled  action,  against 
the  property  of  the  above-named  defendant,  Richard  Roe:     We, 
^ohn  Doe,  plaintiff,  and  yohn  Fen  (and  Richard  Den),  surety  (or 
sureties),  hereby  undertake  to  pay  all  costs  that  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
such  attachment,    if  the  same  be  wrongful    or    without  sufficient 
cause,  not  exceeding  the  sum  oifive  hundred  dollars. ^ 
Dated  this  29th  day  of  January,  iS97.       John  Doe,  Plaintiff. 

John  Fen,  Surety. 
( Justification  of  sureties, ) *  ( Richard  Den ,  Surety, ) 

81.  t'ennsylvania. 
a.  In  a  Court  of  Record.  8 

Form  No.  2724. 

John  Doe,  plaintiff,       )  In  the  Court  of  Common  Pleas  of  Chester 

against  >      County, Term,  i897. 

Richard  Roe,  defendant.  )  No.  102, 

Know  all  men-  by  these  presents,  that  we,  John  Doe,^  John  Fen^ 
and  Richard  Den^  all  of  the  county  of  Chester,  are  jointly  and  sev- 

tice's  Court  for  the  precinct  of ,  peace,  see  Hill's  Anno.  Laws  Oregon 

county  of   Multnomah^  state   of   Ore-  (1^92)*  ^  2071. 

gon,'Mf  in  a  justice's  court.  The  statu-  One  who  is  not  qualified  to  become 
tory  form  for  the  undertaking  for  at-  bail  upon  an  arrest  cannot  be  a  surety 
tachment  in  a  justice's  court  is  set  out  in    an    undertaking    for    attachment, 
in  Hill's  Anno.  Laws  Oregon  (1892),  Hill's  Anno.  Laws  Oregon  (1892).  ^  146. 
p.  1049.  3.  Under  the  Frandiaeiit  Delitor's  Act 
Plaintiff  is  entitled  to  the  benefit  of  of   Kay,   1887,   before    an    attachment 
a  provisional   remedy  of   attachment  shall    issue  there    shall    be  executed 
in  civil  actions  in  a  justice's  court  as  in  and   filed   with    the    prothonotary   of 
like  cases  in  courts  of  record.     Hill's  the  court,  or  by  the  prothonotary  of  the 
Anno.  Laws  Oregon  (1892),  §  2064.  county,  in  which  such  attachment  is 
1.  Condition. — For  the  condition  of  applied  for,  a  bond  to  the  common- 
the undertaking,  see  Hill's  Anno.  Laws  wealth  for  the  use  of  the  parties  inter- 
Oregon  (1892),  \  146.  ested,  in  a  penalty  of  at  least  double 
Penalty. — The  amount  of  the  und«r-  the  amount  claimed,  with   good   and 
taking  must  be  in  a  sum  not  less  than  sufHcient   surety,  to   be   approved   by 
one  hundred  dollars  and  equal  to  the  one  of  the  judges  of  said  court,  condi- 
amount  for  which    the    plaintiff    de-  tioned  that  if  the  plaintiff,  or  plaintiffs, 
mands  judgment.     Hill's  Anno.  Laws  fail  to  prosecute  such  attachment  with 
Oregon  (1892),  ^  146.  effect,  or  in  case  such  attachment  be 
1  Jutiflcation  of  BoretieB. — With  an  quashed,  dissolved,  or  ended,  then  the 
undertaking    the    plaintiff    must    file  plaintiff,  or  plaintiffs,  shall  pay  to  the 
affidavits  of    sureties,   from   which  it  defendant,  or  defendants,  in  such  at- 
must  appear   that   such    sureties   are  tachment,  all  legal  costs,  fees,  and  dam- 
qualified,  and  that  taken  together  they  ages  which  said  party  defendant,  or 
are  worth  double  the  amount  of  the  defendants,  may  sustain  by  reason  of 
sum  specified  in  the  undertaking  over  such  attachment,  and  which  said  bond 
and  above  all  debts  and  liabilities,  and  shall  remain  in  the  office  of  the  said 
property    exempt     from      execution,  prothonotary  for  the  use  of  any  part) 
Hilf's  Anno.   Laws  Oregon   (1B92),  §  injured   as  aforesaid.     Bright.    Purd 
'46.    For  justification  of  sureties  on  Dig.  Pa.  (1894),  P-  7'»  §  72- 
an  undertaking  before  justices  of  the  4.  A  Bond  Exeonted  by  an  Attorney  o^ 
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erally  held  and  firmly  bound  unto  the  Commonwealth  of  Pennsyl- 
vania^ in  the  sum  of  one  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  Commonwealth  of 
Pennsylvania,  its  certain  attorney  or  assigns,  to  which  payment 
well  and  truly  to  be  made  we  do  jointly  and  severally  bind  ourselves 
and  our  heirs,  executors,  and  administrators  by  these  presents. 

Sealed  with  our  seals  and  dated  the  29th  day  of  yanuary,  i8P7.* 

Whereas  the  said  yohn  Doe  has  made  application  to  the  Court  of 
Common  Pleas  of  the  county  of  Chester  for  an  attachment  against  the 
said  Richard  Roe  under  the  Act  of  Assembly  of  the  said  Common- 
wealth, approved  May  the  2Jtth,  iS87,  in  such  case  made  and  pro- 
vided :  Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said  yohn  Doe,  plaintiff,  shall  fail  to  prosecute  said  attach- 
ment with  effect,  or  in  case  of  such  attachment  to  be  quashed,  dis- 
solved, or  ended,  and  the  plaintiff  shall  pay  to  the  defendant  in  said 
attachment  all  legal  costs,  fees,  and  damages  which  said  defendant 
may  sustain  by  reason  of  said  attachment,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  in  yohn  Doe.         (sbal)' 

the  presence  of :  yohn  Smith.  yohn  Ecn,         (sbal^ 

Wm,  yones,  Richard  Den.   (seal) 

(yust  ideation  of  sureties.)^ 

This  bond  and  sureties  therein,  approved  by  me  this  29th  day  of 
yanuary,  i897.  Peter  yohnson.  President  Judge.* 

b.  In  the  Justice's  Court.fi 

Form  No.  2735. 

(  Commencing  as  in  Porm  No.  2724-,  supra,  and  continuing  down 
to  *. )  Whereas  yohn  Doe  has  applied  to  Abraham  Kent,  Esquire, 
Justice  of  the  Peace  within  and  for  the  county  of  Chester,  upon 

the   plaintiflt  under  the  Act  of   1869  proved.     Harrisbure  Boot,   etc.,   Co. 

must  show  his  authority  to  execute  v.  Johnson,  3  Pa.  Dist.  Rep.  433. 

the  same.     Harrisburg  Boot,  etc.,  Co.  6.  Under  the  Act  of  Kay  8,  1ST4. — 

V,  Johnson,  3  Pa.  Dist.  Rep.  433.  Before  an  attachment  shall  issueagainst 

1.  The  Names  of  the  Parties  for  Whom  a  nonresident  debtor  in  a  justice's  or 
the  Bond  is  given  need  not  be  inserted,  an  *  alderman's  court,  the  plaintiff,  or 
nor  is  it  necessary  to  insert  the  words  some  one  in  his  behalf,  shall  execute  a 
'*  for  the  use  of  the  parties  interested,"  bond  in  at  least  double  the  amount  of 
in  the  obligatory  part  of  the  bond,  plaintiff's  claim,  with  good  and  sufH- 
Hall  V.  Kintz,  2  Pa.  Dist.  Rep.  615.  cient  security,  conditioned  that  in  case 

2.  Signatore  and  Seal. — The  bond  is  the  plaintiff  shall  fail  to  recover  a 
sufHcient  if  signed  with  the  firm  name,  judgment  in  at  least  one-half  the 
under  seal,  by  a  member  of  the  firm,  amount  of  his  claim  he  shall  paj  to 
with  one  surety.  Hall  v.  Kintz,  2  Pa.  the  defendant  his  damages  for  the 
Dist.  Rep.  615.  wrongful  taking  of  any  property  over 

3.  For  the  form  of  the  justification  and  above  an  amount  sufficient  to 
of  sureties  in  courts  of  common  pleas,  satisfy  the  judgment  and  costs,  and 
see  Rules  of  Court  of  Common  Pleas,  that  if  the  plaintiff  shall  fail  in  his  ac- 
Rule  XXXVII.  (Pa.  Rules  of  Court,  tion  he  shall  pay  to  the  defendant  his 
p.  134,  ^  146.)  legal  costs,  and  all  damages  which  he 

4.  ApproTal.  —  The  bond  required  may  sustain  by  reason  of  said  attach- 
under  the  Act  of  May  24,  1887,  ment.  Bright.  Purd.  Dig.  Pa.  (1894). 
amending  the  Act  of  1869,  must  be  ap-  p.  1138,  f  88. 
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proof  by  affidavit  for  an  attachment  against  Richard  Roe  under  the 
Act  of  the  General  Assembly  of  the  Commonwealth  of  Pennsyl- 
vania, approved  May  the  8th,  1874  :l  Now,  therefore,  the  condition 
of  this  obligation  is  such,  that  if  the  said  yohn  Doe  shall  fail  to 
recover  a  judgment  at  least  in  one- half  the  amount  of  his  claim  he 
shall  pay  the  defendant  his  damages  for  the  wrongful  taking  of  any 
property,  over  and  above  an  amount  sufficient  to  satisfy  the  judg- 
ment and  costs;  and  that  if  the  said  plaintiff  shall  fail  in  his  said 
action  he  shall  pay  to  the  defendant  his  legal  costs,  and  all  damages 
which  he  may  sustain  by  reason  of  said  attachment. 
(Signatures,  seals,  and  approval  as  in  Form  No,  272^,  supra.) 

82.  South  Carolina.* 

Form  No.  2726. 

The  State  of  South  Carolina,  )  Office  Clerk  of  the  Court  of  Common 
County  of  Tork.  \      Pleas.* 

Know  all  men  by  these  presents,  that  in  pursuance  of  the  Acts  of 
the  General  Assembly  of  the  state  of  South  Carolina  regulating  at- 
tachments, we,  yohn  Doe,  yohn  Fen,  and  Richard  Den,  are  held 
and  firmly  bound  unto  Richard  Roe  in  the  full  and  just  sum  of  jive 
hundred  dollars,*  to  be  paid  unto  the  said  Richard  Roe,  his  certain 
attorneys,  executors,  administrators,  or  assigns.  To  which  pay- 
ment well  and  truly  to  be  made  and  done  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  29th  day  of  yanuary  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven,  and  in 
the  one  hundred  and  twenty-first  year  of  the  American  independence. 

Whereas  yohn  Doe  is  about  to  sue  out 'of  the  court  of  Common 
Pleas  (or  before  Abraham  Kent,  one  of  the  trial  justices)  for  the 
county  of  lork  aforesaid  a  warrant  of  attachment  against  the  said 
Richard  Roe^  to  attach  all  his  real  (or  personal,  or  real  and  per- 
sonal) estate,  including  money  and  bank  notes,  except  such  of  his 
8aid  estate  as  is  exempt  from  attachment,  levy,  and  sale  by  the  Con- 
stitution of  the  state  of  South  Carolina.     And  whereas,  under  and 

1.  Undtr    Act  of   July    12,    1843. —  cient.   Leach  v.  Thomas,  2  Nott  &  M. 

I                  The    same    form    of     bond    will    be  L.  (S.  Car.)  no. 

■                  sufficient   in  proceedings    of    attach-  Where  the  undertaking  is  fatally  de- 

I                  ment   under    the    Act   of    Assembly  fective  the  court  is  without  jurisdiction, 

i                   of  the  Commonwealth    of    Pennsyl-  and  the  undertaking  cannot  be  amend- 

,                    ^nia,  approved  July  12, 1842.    Bright,  ed  after  the  issuance  of  the  warrant. 

Purd.  Dig.     Pa.    (1894),    p.    1137,    §  Wagener  v.  Booker,  31  S.  Car.  375. 

80.    See  Hibbs  v.   Blair,  14   Pa.   St.  8.  Titte  of  Oourt.— Or  "  Before -4^rtf- 

413-  ham  Kent,  one  of  the  trial  justices  in 

1  NeeoifityfiirBoiid. — Before  issuing  the  county  and  state  aforesaid,^'  if  be- 

fhe  warrant  the  judge,  clerk,  or  trial  fore  a  trial  justice. 

jnstice  shall  require  a  written  under-  4.  Amonnt — Penalty. — The  undertake 

takinp  on  the  part  of  the  plaintiff  with  ing  must  be  for  an  amount  in  at  least 

efficient  surety.    S.  Car.  Code  Civ.  two  hundred  and  fifty  dollars,  except 

Proc.  (1893),  §  251.  in  the  justice's  court, 'where  it  shall  be 

A  bond   in  substantial  compliance  at  least  twenty-live  dollars.     S.  Car. 

^th  the  statute  has  been  held  suffi-  Code  Civ.  Proc.  (1893),  §  251. 
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by  virtue  of  the  provisions  of  law  in  relation  thereto,  it  is  directed 
and  prescribed  that  before  issuing  the  warrant,  the  judge,  trial  jus- 
tice, or  clerk  shall  require  a  written  undertaking  on  the  part  of  the 
plaintiff  with  sufficient  surety,  to  the  effect  that  if  the  defendant 
recover  judgment,  or  the  attachment  be  set  aside  by  order  of  the 
court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  two  hundred  andjifty  (or  twenty-jive  dollars) . 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that 
if  the  said  defendant  recover  judgment  in  said  cause,  or  the  attach- 
ment be  set  aside  by  order  of  the  court,  and  the  said  yohn  Doc  shall 
pay  to  the  said  defendant  Richard  Roe,  his  certain  attorneys,  execu- 
tors, administrators,  or  assigns,  all  costs  that  may  be  awarded  to  the 
said  defendant,  and  all  damages  which  he  the  said  defendant  may 
sustain  by  reason  of  the  said  attachment,  not  exceeding  the  sum 
hereinabove  specified,  then  the  above  obligation  to  be  void  and  of 
none  effect,  otherwise  to  remain  in  full  force  and  virtue. ^• 
Signed,  sealed,  and  delivered,  yohn  Doe.^  (seal)' 

in  the  presence  of  yohn  Een,  (seal) 

W.  C,  McGowan,  Richard  Den      (seal) 

{Acknowledgment,  )* 

(  yustification  of  sureties, )  ^ 

The  above  undertaking  allowed  and  approved  by  me  this  29th  day 
of  yanuary,  iS97.  Calvin  Clark,  Clerk 

(or  yudge,  or  yustice  of  the  Peace,  as 
the  case  may  be). 

1.  Oondltloii. — For  the  condition  of  in  the  partnership  name,  and  signed  by 
the  undertaking,  see  S.  Car.  Code  Civ.  only  one  of  the  partners,  and  by  a 
Proc.  (1893),  §  251.  surety,  is  sufficient.    Guckenheimer  v. 

The  condition  m  the  bond,  "if  the  Dryfus,  43  S.  Car.  443. 
plaintifT  shall  fail  to  prosecute  the  ac-  A  firm  may  bind  itself  by  a  signature 
tion  commenced  by  said  attachment  to  an  undertaking  in  attachment  either 
with  effect,"  cannot  be  construed  to  by  the  name  of  the  firm  simply  or  by 
mean  if  he  shall  fail  to  prosecute  the  the  signatures  of  the  individual  part- 
attachment.  The  words  **  action  *'  and  ners,  provided  it  appears  in  the  instru- 
**  attachment "  are  not  synonymous,  ment  that  the  intention  is  to  bind  the 
Harbert  v.  Gormley,  115  Pa.  St.  237.  firm.  GroIlmanT'.Lipsitz,43S.Car.329. 

2.  Signatnre. — The  undertaking  must  8.  Baal. — An  undertaking  of  attach- 
be  signed  by  the  plaintiff,  Gucken-  ment  need  not  be  under  seal.  Groll* 
heimer  v.  Dryfus,  43  S.  Car.  ^^3;  and  man  v.  Lipsitz,  43  S.  Car.  329. 

no  one  else  can  execute  it  lor  him,  4.  Acknowledgment    or    Proof. — AH 

Myers  v.  Lewis,  i  McMull.L.  (S.  Car.)  bonds  and  undertakings  shall  be  duly 

54;  not  even  a  surety,  Booker  r.  Smith,  proved   by   subscribing  witnesses,   or 

38  S.  Car.  228.     And  this  undertaking  acknowledged  in  like  manner  as  deeds 

must  be  signed  by  the  plaintiff  before  of  real  estate,  before  the  same  shall  be 

the   warrant    is   issued.      Nat.    Exch.  received  or  filed.     Rules  of   Prac.  of 

Bank  v.  Stelling,  31  S.  Car.  360;  Wag-  Circuit  Ct.,  Rule  LXVI. 

ener  ik  Booker,  31  S.  Car.  375.        *  Bnbscrlbing  Witness. — Theruleknown 

A  bond  signed  in  blank  was  held  in-  as  Rule  •LXVI.  of  the  Circuit  Court, 

sufficient.      Boyd  v.  Boyd,  2  Nott  &  providing  that  there  must  be  a  sub- 

M.   L.    (S.   Car.)  125;    Permintor    v,  scribing  witness  to  the  undertaking, 

M'Daniel,  i  Hill.  L.  (S.  Car.)  267.  is  inconsistent  with  the  statute.  Groll- 

An  attachment  bond  professing  to  be  man  v.  Lipsitz,  43  S.  Car.  329. 

executed  by  the  plaintiffs  as  partners  5.  Jnitlflcation  of  Sureties. — For  the 
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88.  South  Dakota. 

Form  No.  2727. 

State  of  South  Dakota, 
County  of  Hughes. 
John  Doty  plaintiff,       )  In  the  Justice's  Court,  Before  Abraham 
against  >      Kent^  yusticc  of  the  Peace  within  and 

Richard  Roe^  defendant.  )     for  said  county. 

Whereas  John  Doe^  plaintiff,  has  commenced  an  action  by  sum- 
mons, for  the  recovery  of  money,  against  jff/VAar^/?<?^,  defendant, and 
has  made  (or  is  about  to  make)  application  for  an  attachment,  accord- 
ing to  the  provisions  of  the  statute  in  such  case  made  and  provided, 
against  the  property  of  said  Richard  Roe^  defendant,  as  security 
for  the  satisfaction  of  such  judgment  as  the  plaintiff  may  recover 
in  said  action. 

Now,  therefore,  \i  Richard  Roe,,  the  defendant,  recover  judgment 
against  the  said  plaintiff,  or  if  the  attachment  to  be  issued  in  this 
action  be  set  aside  by  order  of  the  court,  we,  John  Doe,,  John  Fen^ 
and  Richard  Den^  undertake,  promise,  and  agree,  to  and  with  the 
said  defendant,  that  the  said  plaintiff  shall  and  will  pay  all  costs  that 
may  be  awarded  to  the  said  defendant,  and  all  damage  he  may  sus- 
tain by  reason  of  the  said  attachment,  not  exceeding  the  sum  of 
"  dollars.  John  Doe,^ 

Dated  the  29th  day  of  January,  iS97.  John  Fen, 

Richard  Den, 
State  of  South  Dakota,  ) 
County  of  Hughes,         \ 

On  this  2dth  day  of  January,,  in  the  year  one  thousand  eight  hun- 
dred and  ninety  seven,,  before  me,  Abraham  Kent,,  a  Justice  of  the 
Peace,  in  and  for  said  county  and  state,  personally  appeared  John 
Pen  and  Richard  Den,  known  to  me  to  be  the  persons  who  are  de- 
scribed in  and  who  executed  the  within  and  foregoing  instrument, 
and  acknowledged  to  me  that  they  executed  the  same. 

Abraham  Kent,  Justice  of  the  Peace, 
State  of  South  Dakota, 
County  of  Hughes. 

John  Fen  and  Richard  Den.  being  duly  sworn,  say  each  for 
himself,  that  he  is  the  surety  in  the  within  bond ;  that  he  is  a 
resident  and  freeholder  of  said  state,  and  worth  the  sum  of 
•  dollars  specified  in   the  within   bond,   over   and  above  his 

« 

qaaliiications  of  sureties  on  bonds  and  shall  be  their  duty  to  require  personal 

undertakings,  as  well  as  the  necessity  sureties  to  justify.     Rules  of  Prac,  of 

for,  and  the  manner  of,  their  justifica-  Circuit  Ct.,  Rule  LXVI. 
lion  as  such,  see  S.  Car.  Code  of  Civ.        1.  Slgnatnze.  —  It  is   not    necessary 

Proc,  6$  215,  216,  231,  355;  Cir.  Ct.  that  the  undertaking  be  signed  by  the 

Rule  LXVI. ;  and  the  title  Justifica-  plaintiff,  provided  a  sufficient  under- 

noN  OF  SuRKTiES.  taking  is  given  on  his  behalf,  under  § 

Whenever  justices  or  other  officers  4996,   S.    Dak.    Comp.    Laws;    Black 

approve  of  security  to  be  given  in  any  Hills   Mercantile  Co.  v.  Gardiner,  5 

c^e^  or  report  upon  its  sufficiency,  it  S.  Dak.  250. 
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debts   and  liabilities,  and  exclusive  of  his  property  exempt  from 
execution.  yohn  Fen,  (seal) 

Richard  Den,     (seal) 

Subscribed  and  sworn  to  before  me,  this  29th  day  of  January ^ 
i8P7.  Abraham  Kent,  yustice  of  the  Peace.) 

I  find  the  sureties  in  the  within  undertaking  sufficient,  and  do  ap- 
prove and  allow  the  same.       Abraham  Kent^  yustice  of  the  Peace, 

84.  Tennessee.^ 

Form  No.  a 7a 8. 

(Annexed  to  the  affidavit  set  out  in  Form,  No.  2657 ^  sufra^  is  this 
undertaking. )  We  agree  and  bind  ourselves  to  pay  to  Richard  Roe  * 
the  sum  of  eight  hundred  dollars.' 

But  the  condition  of  the  above  obligation  is  such,  that  whereas 
yohn  Doe  has  this  day  sued  out  an  attachment  against  the  personal 
property  of  said  Richard  Roe,  for  the  sum  oifour  hundred  dollars  : 

Now,  should  the  said  plaintiff  prosecute  the  said  attachment  with 
effect,  or,  in  case  of  failure,  pay  the  defendant  all  costs  that  may  be 
adjudged  against  him,  and  also  such  damages  as  he  may  sustain  by 
wrongrful  suing  out  of  such  attachment,  then  this  obligation  to  be- 
come null  and  void,  otherwise  to  remain  in  full  force  and  virtue.* 

Witness  our  hands,  this  29th  day  of  yanuary,  A.D.  i8P7. 

yohn  Doe,^ 
yohn  Fen. 
Richard  Den. 

85.  Texas.^ 

Form  No.  2729. 

(Tex.  Rev.  Stat,  (1895),  ^  193-) 
State  of  Texas, 
County  of  Freestone. 

We,  the  undersigned,  yohn  Doe  as  principal,  and  yohn  Fen  and 

1.  Necessity  for  Bond.  —  Before  the  8.  Penalty. — The  plaintiff  must  exe- 
writ  can  issue  the  plaintiff  or  his  agent  cute  a  bond  in  double  the  amount 
or  attorney  must  execute  a  bond,  claimed  to  be  due.  Tenn.  Code  (1884)1 
Tenn.  Code  (1884),  §  4212;  Tenn.  f  4212;  Tenn.  Code  (1896),  f  5331. 
Code  (1896),  $5231;  except  upon  a  pau-  4.  Condition. — For  the  condition  of 
per  oath,  Tenn.  Code  (1896),  §  5231,  the  bond,  see  Tenn.  Code  (1896),  4 
note  3 ;  or  where  the  state  is  plaintiff,  5^3J- 

Tenn.  Code  (1896),  §  5231,  note  4.  The  clerk  has  no  right  to  take  a 
Btatniozy  Fonn  to  be  FoUowed. — The  bond  conditioned  otherwise  than  re- 
statutory  form  should  be  followed  quired  by  law,  and  any  condition  be- 
when  prescribed.  Alabama  Bank  v.  yond  such  requirement  will  be  treated 
Fitzpatrick,  4  Humph.  (Tenn.)  311;  as  surplusage.  Ranning  v.  Reeves,  a 
Lucky  V.  Miller,  8  Yerg,  (Tenn.)  90.  Tenn.  Ch.  263. 

2.  To  Wbom  Payable.  —  The  bond  5.  Seal. — Private  seals  except  as  to 
must  be  made  payable  to  the  defend-  corporations  are  abolished.  Tenn.  Code 
ant.  Tenn.  Code  (1884),  $4212;  Tenn.  (1896),$  3213;  Tenn.  Code  (1884),  \ 
Code  (1896),  f  5231.     A  bond  payable  2478. 

to  one  defendant  named  yohn  Doe  et  6.  Necessity  for  Bond. — The  plaintiff 
ai.,  is  good  for  all  the  defendants,  must  execute  a  bond  with  two  or  more 
Renkert  v,  Elliott,  11  Lea  (Tenn.)  241      good  and  sufficient  sureties  before  the 
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Richard  Den  as  sureties,^  acknowledge  ourselves  bound  to  pay  to 
Richard  Roe  ^  the  sum  of  one  thousand  dollars,'  conditioned  that 
the  above  bound  yohn  Doe^  plaintiff  in  attachment  against  the  said 
Richard  Roe,  defendant,  will  prosecute  his  said  suit  to  effect,  and 
that  he  will  pay  all  such  damages  and  costs  as  shall  be  adjudged 
against  him  for  wrongfully  suing  out  such  attachment.^ 

iMuance  of  the  writ.    Tex.  Rev.  Stat,  against  the  individuals  composing  the 

(1895),  k  i9(>-  firm,  a  bond  payable  to  the  firm  is  suffi- 

The  time  for  giving  the  bond  or  un-  '  cient.  DeCaussey  v.  Baily,  57  Tex.  665. 

dertaking  must  precede  the  issuance  The  bond  may  be  made  payable  to 

of  the  writ.      Osborn  v.  Schififer,  37  an  alleged   fraudulent    debtor  where 

Tex.  434.  property  is  attached  which  is  alleged 

Bafflclaney  of  Bond — ^Ttmo  of  Filing- —  to  have  been  fraudulently  conveyed. 

A  bond  in  substantial  compliance  with  Archenbold  v,  Evans  (Tex.  Civ.  App. 

the  statute  has  been   held   sufficient.  1895),  32  S.  W.  Rep.  795. 

Munzenheimer   v.   Manhattan  Cloak,  In  a   suit  upon  a  promissory  note 

etc.,  Co.,  79  Tex.  318.  secured  by  lien  upon  personal  prop- 

A  bond  is  sufficient  which   recites  erty,  alleged  to  be  in  the  possession  of 

the  names  of  the  parties  correctly  as  another,  ior  the  debt  and  foreclosure, 

plaintiffs  and  defendants  in  the  body  as  the  plaintiff  had  no  debt  against  the 

thereof,  and  which  is  approved  by  the  party  alleged  to  be  in  possession  and 

clerk  of  the  court,  and  filed,  though  not  sought  no  attachment  against  him,  the 

filed  on  the  day  on  which  the  petition  bond  was  properly  made  payable  to 

was  filed.    Eilers  v.  Forbes  (Tex.  Civ.  the  maker  of  the  note  only.     Bran- 

App.  1895),  32   S.  W.  Rep.  709.     See  shaw  v.  Tinsley,  4  Tex.  Civ.  App.  131. 

also  Wright  V.  Ragland,  18  Tex.  389.  A  bond  not  entitled  of  any  action, 

Amandmont  —  How  Bond. —  It  is  not  in  which  the  obligors  acknowledged 

allowable  to  amend  the  bond  in  any    themselves  **  bound  to  pay Mc- 

matter    of    substance.       East,    etc.,  Ardle,'' etc.,  "conditioned  that  John 

Texas  Lumber  Co.  v,  Warren,  78  Tex.  W.  Schrimpf,  plaintiff  in  attachment 

318.  against ,  defendant,  will  prose- 

A  new  bond  cannot  be  substituted  cute,"  etc.,  was  defective  in  not  cor- 

where  the  original  was  abated  because  rectly  describing   the  parties  to  the 

of  the  nonresidence  of  the  sureties,  suit     Schrimpf  v,  McArdle,  13  Tex. 

Caldwell  v.  Lamkin  (Tex.  Civ.  App.  368. 

'^)»  33  S.  W.  Rep.  3x6.  8.  Tlio  Penalty  of  the  bond  must  be  a 

1.  SnxvOM.  —  The   rule  prohibiting  sum   not    less  than  double  the  debt 

attorneys  at  law  from  becoming  sure-  sworn    to   be    due.    Tex.   Rev.    Stat, 

ties  is  directory  only.     Rogers  v.  Bur-  (1895),    4    '9^'     Otherwise    the  writ 

bridge,  5  Tex.  Civ.  App.  67;  Kohn  v.  should  be  quashed.     East,  etc.,  Texas 

Washer,  69  Tex.  67.  Lumber  Co.  v,  Warren,  78  Tex.  318. 

The  officers  and    directors  of    the  4.  Oondltldn. — For  the  condition  of 

bank  may  be  sureties  on  its  attach-  the  bond,  see  Tex.  Rev.  Stat.  (1895),^ 

ment  bond.     Laning  v.  Iron  City  Nat.  190. 

Bank  (Tex.  Civ.  App.  1896),  36  S.  W.  It  is  not  a  fatal  defect  to  omit  the 

Rep.  481.  word  "out"  in  the  last  clause  of  the 

A  bond  with  nonresidents  as  sureties  bond,  which  should  read,  **for  wrong- 
is  insufficient.  Caldwell  v.  Lamkin,  fully  suing  out  said  attachment." 
(Tex.  Civ.  App.  1895),  33  S.  W.  Rep.  La  Force  i'.  Wear  Dry  Goods  Co.,  8 
316-  Tex.  Civ.  App.  572. 

%.  To  Whom    PayaUo.  —  The    bond  A  bond  giving  the  names  of  the  per- 

must    be  payable   to    the    defendant,  sons  composing   the  plaintiff's  firm, 

Tex.  Rev.  Stat.  (1895),  §  190.  and  which  was  **  conditioned  that  the 

Where    an    attachment    is    sought  above  bound    Manhattan    Cloak  and 

against  the  property  of  one  defendant  Suit    Co.,   Plaintiffs    in    attachment 

only,  the  bond  should  be  made  payable  against  Munzenheimer  &  Klein,  will 

to  him  alone.    Branshaw  r.  Tinsley,  4  prosecute,"  etc.,  was  not  defective  in 

Tex.  Civ.  App.  131.  not  setting  out  the  names  of  the  per- 

Where  an  attachment  is  sued  out  sons  composing  the   plaintiff's  firm. 
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Witness  our  hands  this  29th  day  of-  January^  i8P7. 

John  Doe.^ 
yohn  Fen, 
Richard  Den. 
Approved  this  29th  day  of  yanuary^  i8P7. 

Daniel  Clark^  Clerk  of  District  Court, 
Ereestone  County,  Texas.* 

Form  No.  2730. 

(Precedent  in  Wright  v.  Ragland,  18  Tex.  290.)  8 

Know  all  men  by  these  presents  that  we,  the  undersigned,  are 
held  and  firmly  bound  unto  William  S,  Ragland  in  the  sum  of  two 
thousand  one  hundred  dollars,  for  the  payment  of  which  we  bind 
ourselves  and  our  heirs ;  signed  and  sealed  on  this  Sd  day  of  July, 
A.D.  i855. 

The  condition  of  the  above  obligation  is  as  follows :  Whereas 
William    Wright^    William  S.   Faitule  and  Frederick  B.  Belts, 

Munzenheimer  v.   Manhattan  Cloak,  (Tex.  Civ.  App.  1895)133  ^*  ^*  ^^P* 

etc.,  Co.,  79  Tex.  318.  578. 

A  bond  signed  by  two  plaintiffs  that  An  attachment  bond  signed  in  the 

is  conditioned  in  the  singular,  to  the  legalnameof  the  corporation,  as  **  Iron 

effect  that  **  he  will  pay  all  such  dam-  City  National  Bank  of  Llano,"  is  sufli- 

ages  and  costs,"  etc.,  wtis  held  insuf-  cient  though  in  the  body  the  principal 

ficient.      SoHnskey    v.   Young   (Tex.  is  described  as  **  Iron  City  National 

App.  1891),  17  S.  w.  Rep.  1083.  Bank."      Laning    v.  Iron    City   Nat. 

A  bond  was  held  not  sufficient  which  Bank  (Tex.  Civ.  App.  1896),  36  S.  W. 

was   made  payable  to  certain  named  Rep.  481. 

parties,  not   describing   them  as   de-  Seal. — Private  seals  and  scrolls  are 

fendants,   though    they    were    so    in  dispensed  with  in  Texas.     Tex.  Rev. 

fact,  reciting  that  it  w^s  conditioned  Stat.  (1895),  §  4863. 

that  plaintiff  should  '*  pay  the  defend-  The  want  of  seals  to  an  attachment 

ants     all    such     damages,"     without  bond  will  not  warrant  the  dissolution 

stating    who    the    defendants    were,  of  an  attachment.   Gasquet  v.  Collins, 

Rohrbough  r.  Leopold,  68  Tex.  254.  57  Tex.  340. 

1.  SlgnSturM. — A  bond  signed  by  a  %.  Approral. — Plaintiff's  bond  for  at- 

partner  in  the  firm  name  will  be  pre-  tachment  must  be  delivered  to  and  ap- 

sumed    to    have    been    signed    under  proved  by  the  officer  issuing  the  writ, 

authority  of  the  other  partners.    Don-  and  shall,  together  with  the  affidavit, 

nelly  v.  Elser,  69  Tex.  282.  be  filed  with  the  other  papers.     Tex. 

The  bond  may  be  signed  by  the  part-  Rev.  Stat.  (1895),  §  191. 

nership  as  principal  in  the  firm  name,  The  clerk  need  not,  in  the  absence  of 

thus:  **  Otto  Heinze  &  Co.,  by  Alex,  statutory  requirement,   indorse    upon 

Bernheimer,  Ag't."  Munzesheimer  v.  the  bond  his  approval  in  writing.  Grif- 

Heinze,  74Tex.  254;  Messner  v.  Lewis,  fith  v.  Robinson,  19  Tex.  219. 

20  Tex.  221.  A  deputy  clerk  may  approve  a  bond 

The    plaintiffs    were    **  Hargadine  although  the  clerk  is  a  director  and 

McKitrick  Dry-Goods  Co."     In  the  vice-president  of  the  bank  that  sues  out 

title  of  the  action  at  the  top  of  the  the  attachment.     Laning  v.  Iron  City 

bond,  and  in  the  signature  thereto,  this  Nat.  Bank  (Tex.  Civ.  App.  1896),  36 

name  was  correctly  written.  The  bond  S.  W.  Rep.  481.     For  a  form  of  ap- 

should  not  be  quashed  merely  because  proval,  see  Eilers  v.  Forbes  (Tex.  Civ. 

in  its  condition  it  was  stated  that  *•  the  App.  1895),  3^  S.  W.  Rep.  709. 

above  bound  Hargadine  McKitrick  &  3.  For  another  form  of  a  bond  in  at- 

Co.,  plaintiff,"  etc.     Beckham  z\  Har-  tachment,  see  Eilers  xk  Forbes  (Tex. 

gadine-McKitrick     Dry-Goods      Co.  Civ.  App.  1895),  32  S.  W.  Rep.  709. 
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merchants  trading  under  the  name  and  style  of  Wrtgkty  Beits  db 
Co,,  have  this  day  sued  out  an  attachment  against  the  property  of 
the  said  William  S,  Ragland^  in  the  District  Court  of  Victoria 
county,  now  if  the  said  Wright^  Betts  d  Faitule^  plaintiffs  in  said 
attachment,  shall  prosecute  their  suit  with  effect,  and  pay  such  dam- 
ages as  shall  be  adjudged  against  them  for  wrongfully  suing  out  said 
attachment,  then  this  obligation  to  be  null  and  void;  otherwise  to 
remain  in  full  force  and  virtue. 

A.  S.  Cunningham^  (sbal) 
Att'y  for  Wright,  Betts  d  Co, 
y.  U,   Wheeler,  ^sbal^ 

y,  L,  Nickelson.  (seal) 

86.  Utah.i 

Form  No.  2731.2 

State  of  Utah,  \        '  In  the  District  Court  of  the 

County  of  Salt  Lake.  S  ^^'        Third  Judicial  District.* 

yohn  Doe^  plaintiff,      )      Undertaking 
against  >  on 

Bichard  jRoe,  defendsint,  )      Attachment. 

Whereas  the  above  named  plaintiff  has  commenced  (or  is  about 
to  commence)  an  action  in  the  District  Court  of  the  Third  Judicial 
•  District  of  the  state  of  Utah,  in  and  for  the  county  of  Salt  Lake^^ 
against  the  above  named  defendant  upon  a  contract  for  the  direct 
payiiient  of  money,  claiming  that  there  is  due  to  the  said  plaintiff 
from  the  said  defendant  the  sum  of  Jive  hundred  dollars,  besides 
interest,  and  is  about  to  apply  for  an  attachment  against  the  prop- 
erty of  the  said  defendant  as  security  for  the  satisfaction  of  any 
judgment  that  maybe  recovered  therein. 

Now^,  therefore,  we,  the  undersigned,  residents  of  the  county  pf 
Salt  Lake  in  the  state  aforesaid,  in  consideration  of  the  premises 
and  of  the  issuing  of  said  attachment,  do  jointly  and  severally  un- 
dertake in  the  sum  of  Jive  hundred  ^  dollars,  and  promise  to  the 
effect,  that  if  the  said  defendant  recover  judgment  in  said  action 
[or  if  the  attachment  be  wrongfully  issued]  ,•  the  said  plaintiff  will 

1.  Heeeailty  for  Bond. —  Before    the    tice's    Court,  Precinct    of    said 

writ  can  issue  the  plaintiff  or  some  one  county  and  state,"  if  in  the  justice's 

in  his  behalf  must  execute  an  under-  court. 

taking  with  sufficient  sureties.   Comp.  4.  Or  "  in  the  Justice's  Court  of  the 

Laws  Utah  (1888),  §§  3310,  3573.  Precinct,"  it  in  the  justice's  court. 

For  the  enumeration  of  Uie  persons  6.  Penalty. —  The  undertaking  must 

who  are  not  required  to  give  bonds  or  be  in  a  sum  not  less  than  two  hundred 

undertakings  under  the  Utah  Code  Civ.  dollars,  and  not  exceeding  the  amount 

Proc.,  see  Utah  Comp.  Laws  (1888),  ^  claimed  by  the  plaintiff,  in  the  district 

3714-  court,  Utah  Comp.  Laws  (1888),  §  3310; 

3.  This  form  fulfils  the  requirements  in  a  sum  not  less  than  fifty  nor  more 
of  the  statutes  of  the    Territory  of  than  three  hundred  dollars  in  the  jus- 
Utah.  The  practitioner  is  cautioned  to  tice*s  court,  Utah  Comp.  Laws  (x888), 
carefully  consult  the  statutes  of  the  §  3573- 
.S/a/eof  Utah.  6.  The  words  in  [     ]  do  not  seem  to 

S.  Title  of  €k>iixt. — Or  *'  In  the  Jus-  be  required  under  the  language  of  the 
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pay  all  costs  that  may  be  awarded  to  the  said  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  said  attachment,  not 
exceeding  the  sum  oi  jive  hundred  dollars.^ 

yohn  Fen,        ^sbal^^ 
Richard  Den,  (seal) 
Dated  this  29th  day  of  January,  iS97. 
(  yusiijication  of  sureties . )  *     {A  cknowledgment. ) 

87.  Vermont.* 

Form  No.  2732. 
(Vt.  SUt.  (1896),  §  5417,  No.  2.) 

(Indorsed  upon  the  writ  of  attachment  is  the  following-  recogni- 
zance:) John  Fen  recognized  to  the  defendant  in  the  sum  oi  five 
hundred  dollars,  as  surety  for  costs  of  prosecution  as  the  law  directs  : 
Before  me,  Calvin  Clarke  Clerk  (or  Justice  of  the  Peace,  or  MaS' 
ter  in  Chancery,  as  the  case  may  be).* 

88.  Virsrinia.< 

Form  No.  2733. 
Know  all  men  by  these  presents,  that  we,  John  Doe,'^  John  Fen, 

section   prescribing   the  requisites  of  at  the  time  of  signing  the  same,  and 

the  undertaking  in  the  justice's  court,  signed  by  such  authority.     Vt..  Stat. 

Utah  Comp.  Laws  (1888),  fj  3573.  (1896),  §  1066. 

1.  Oonditlon. —  For  the  condition  of  6.  Or,  "  John  Fen  recognized  to  the 

the  undertaking  in  the  district  court,  defendant  m  the  sum  of  five  hundred 

see  Utah  Comp.  Laws  (1888),  ^  3310;  dollars  as  surety,  to  the  effect  that  the 

in  the  justice's  court,  see  Utah  Comp.  plaintiff    yokn    Doe    will    prosecute 

Laws  (iS38),  §  3573'  the  annexed  writ  of  attachment  to  ef- 

.2.  Seal. — A  private  seal  maybe  made  feet,  and  answer  all  damages,  if  judg- 

by  writing  the  word  "  Seal  "•  against  ment  is  rendered  against  him  the  said 

the  signature  of  the  writer,  or  by  a  yokn  Doe.    Before  me,  Calvim  Clark, 

scroll  of  the  pen.     Utah  Comp.  Laws  C\erk  (or  yusiice  0/  /ke  Peace,  or  Af as- 

(1888),  §§  2645,  2984,  2994,  3903.  fer  in  Chancery,  as  the  case  may  be)," 

8.  JuBtlfioatiOB  of  BnretlM. — For  the  as  following  more  closely  the  language 

qualifications  of  sureties  on  bonds  and  of  the  statute  requiring  such  recogni- 

undertakings,  as  well  as  the  necessity  zance.     Vt.  Stat.  (1896),  §  1066. 

for,  and  the  manner  of,  their  justifying  6.  Heoeesity  for  Bond. — The  plaintiff 

as  such,  see  Utah  Comp.  Laws  (1888),  may  execute  a  bond,  and  if  he  executes 

^  3713,  and  the  title  Justification  of  a  bond  fulfilling  the  requirements  of  § 

Sureties.  2968  of  the  Code,  the  officer  can  take 

4.  Reoognlzanoe — Neoesilty  for — And  possession  of  the  property.  Dorrier  r. 
Requisites.  —  No  writ  of  attachment  Masters,  83  Va.  459.  But  no  bond  is  re- 
shall  be  issued  unless  sufficient  security  quired  where  the  property  is  not  taken 
is  given  to  the  defendant  by  way  of  a  possession  of  bv  the  sheriff.  Kennefick 
recognizance  by  some  person  other  v.  Caulfield,  8^  Va.  122. 
than  the  plaintiff,  to  the  satisfaction  of  The  bond  may  be  given  at  the  time 
the  authority  signing  such  writ,  that  of  the  suing  out  of  the  attachment,  or 
the  plaintiff  will  prosecute  the  writ  to  afterwards.  Va.  Code  (1887),  ^  29^. 
effect,  and  answer  the  damages  if  judg-  7.  Wlio  may  Execute. — The  bond  may 
ment  is  rendered  against  him.  A  min-  be  given  by  the  agent  of  the  plain- 
ute  of  this  recognizance  with  the  name  tiff.  Minor's  Inst.,  vol.  4,  pt.  i,  p.  516. 
of  the  surety  and  the  sum  in  which  he  But  under  a  former  statute  requiring 
is  bound  shall  be  made  upon  the  writ  the  plaintiff  to  give  a  bond,  etc.,  it  was 
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and  Richard  Den,  are  held  and  firmly  bound  unto  Richard  Roe  ^ 
in  the  sum  oijive  hundred  dollars,^  to  the  payment  whereof  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and  sev- 
erally, by  these  presents.  We  hereby  waive  the  benefit  of  our 
homestead  exemption  as  to  this  obligation,  and  also  any  claim  or 
right  to  discharge  any  liability  to  the  commonwealth  arising  under 
this  bond,  with  coupons  detached  from  the  bonds  of  this  state.' 

Witness  our  hands  and  seals  this  29th  day  of  January ,  i8P7. 

[The  condition  of  the  above  obligation  is  such,  that  whereas  John 
Doe,  plaintiff  in  a  suit  instituted  in  the  Circuit  Court  of  the  county 
of  Albemarle^  against  Richard  Roe,  defendant,  has  upon  affidavit, 
made  in  due  form  of  law,  sued  out  of  the  clerk's  office  of  the  said 
court  an  attachment  against  the  estate  of  the  said  Richard  Roe,  for 
the  sum  of  two  hundred  and  fifty  dollars,  being  the  amount  claimed 
by  the  said  plaintiff  in  the  said  suit.]^ 

held  that  no  one  else  could  execute  for  in  ^  3647  of  the  Code.    Va.  Code 

it.   Mantz  v,  Hendley,  a  Hen.  &  M.  (1887),  §  177. 

(Va.)  308.  4.  laaued  \tf  a  Justtoe  of  tlia  Peace. — 

In  Jones  v.  Anderson,  7  Leigh  (Va.)  In  the  justice's  court  instead  of  the 
308,  the  attachment  was  against  the  words  in  [  ]  insert  the  following: 
estate  of  Watson  for  a  debt  due  to  Jones  '*  The  condition  of  the  above  oblige- 
&  Ford,  and  Samuel  Ford,  one  of  the  tion  is  such,  that  whereas  Abraham 
firm,  at  whose  instance  the  attach-  Kent,  a  Justice  of  the  Peace  for  the 
ment  was  sued,  gave  a  bond  with  sure-  countj  of  Albemarle,  did  on  the  29th 
ties  in  the  condition  of  the  bond ;  it  day  of  yanuary,  iS97,  on  the  corn- 
was  set  forth  that  an  attachment  had  plaint  of  the  above  bound  yohn  Doe  on 
been  granted  to  Samuel  Ford,  and  the  oath,  issue  an  attachment  in  favor  of 
condition  was  that  "the  said  Samuel  the  said  John  Doe  against  the  e.<«tate 
Ford  shall  satisf j  and  paj  all  costs  of  Richard  Roe,  for  the  sum  of  fifty 
which  shall  be  awarded  to  said  }.  W.  dollars,  the  amount  of  the  claim  of  the 
in  case  the  said  S.  F.  shall  be  cast  in  said  John  Doe  specified  in  said  attach- 
the  said  suit,  and  also  all  damages  ment,  and  sworn  to  on  oath  by  the  said 
which  shall  be  recovered  against  the  John  Doe,  who  also  made  oath  to  the 
said  S.  F.  for  his  suing  out  the  said  at-  justice  of  the  said  claim,  which  attach- 
tachment;"  the  bond  not  being  such  as  ment  is  returnable  {here  set  out  the 
shall  answer  to  authorize  an  attachment  court  and  the  term  to  which  the  attach- 
for  Jones  &  Ford,  the  attachment  was  ment  is  returnable).** 
for  this  reason  illegal  and  therefore  Betomahle  to  What  Oovxt  and  Term. — 
quashed.  Any    attachment    issued    under    this 

But  a  bond  issued  by  one  member  of  chapter  in  a  pending  suit  shall  be  re- 
the  firm  was  held  sufficient  where  it  turnable  to  the  term  of  the  court  in 
appeared  in  the  instrument  that  he  which  the  same  is  pending  or  to  some 
executed  it  for  the  firm  and  sufficiently  rule  day  thereof ;  when  issued  by  a  jus- 
described  the  suit  as  brought  by  them  tice  it  shall,  if  the  claim  exceed  twenty 
for  the  firm's  benefit.  Kyle  v.  Connel-  dollars  exclusive  of  interest,  be  return- 
^J»  3  Leigh  (Va.)  719.  able  at  the  option  of  the  plaintiflf  to  the 

1.  To  Whom  Payable. — The  bond  must  next  term  of  the  circuit  or  county  court 

be  payable  to  the  Commonwealth  of  of  the  county,  or  to  the  circuit  or  cor- 

Virginia  or  to  the  party  entitled  to  the  poration  court  of  the  corporation,  in 

benefit  thereof .  Va.  Code,  §§  177,  181.  whichsuch  justice  resides.  Anyattach- 

3.  The  Penalty   of   the    bond    must  ment  issued  by  a  justice  whose  return 

be  at  least  double  the  amount  of  the  is  not  elsewhere  provided   for  shall, 

claim  sworn  to.     Va.  Code  (1887),  ^  when  the  claim  does  not  exceed  twenty 

2968.  dollars,  exclusive  of   interest,  be   re- 

3.  Waiver  of  Bzemxytlon,   etc.  —  The  turnable  and  proceeded  upon  according 

bonfi  should  contain,  as  to  the  respec-  to  the  provisions  of  §  2988,  Va.  Code, 

tive  obligors,  a  waiver,  as  is  provided  Va.  Acts  1893,  ^894,  p.  495. 
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Now,  therefore,  if  the  said  yohn  Doe  shall  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him,  or  sustained  by  any  person 
by  reason  of  his  suing  out  the  said  attachment,  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force.  ^ 

yohn  Doe,  (seal)* 

Executed  in  the  presence  of  yohn  Fen,  /seal 

William  yones,  Richard  Den,    (seal 

In  the  clerk's  office  of  the   Circuit  Court  of  the  County  of  Albe- 
marle, i8P7. 

yohn  Fen  and  Richard  Den,  the  securities  in  the  above  bond,  this 
day  made  oath  before  me,  Calvin  Clark,  clerk  of  the  said  court,  that 
their  estates,  after  the  payment  of  all  their  debts  and  of  such  liabili- 
ties as  they  have  incurred  for  others  and  expect  to  have  to  pay,  are 
worth  %500,  the  penalty  of  the  said  bond. 

Given  under  my  hand  as  clerk  of  the  said  court,  this  29th  day  of 
yanuary,  i8P7.  Calvin  Clark. 

The  above  bond  and  the  sureties  therein  approved  by  me  this  29th 
dsiy  o{  yanuary,  i897.  Calvin  C/ar>&,  Clerk 

(or  Abraham  Kent,  yustice  of  the  Peace). ^ 

89.  Washington^ 

Form  No.  2  734* 

The  State  of  Washington,  )         In  the  Superior  Court  of  the  State 
County  of  Spokane,  )  of  Washington, 

In  and  for  the  County  of  Spokane,^ 
yohn  Doe,  plaintiff,      )  No.  102, 

against  >  Bond  for  Attachment. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  yohn  Doe,  plaintiff  in 

1.  For  the  CSoBdltion  of  the  bond,  see  with  the  statute,  it  has  been  held  sufii- 
Va.  Code  (1887),  §  2968.  cieiht.     Ihrig  v,  Scott,  5  Wash.  584. 

2.  Seal. —  Any  writing  to  which  a  Additional  Security. — The  defendant 
natural  person  making  it  shall  make  a  may,  at  any  time  before  judgment, 
scroll  by  way  of  seal  shall  be  of  the  move  the  court  or  judge  for  additional 
same  force  as  if  it  were  actually  sealed,  security,  and  if,  on  such  motion,  the 
Va.  Code  (1887),  §  2841.  court  or  judge  is  satisfied  that  the  sure- 

3.  Approval. — The  bond  with  sure-  ty  in  plaintiff's  bond  has  removed 
ties  must  be  approved  by  the  clerk  or  from  this  state,  or  is  not  sufficient,  the 
the  justice  issuing  the  attachment.  Va.  attachment  may  be  vacated,  and  resti- 
Code  (1887),  §  2968.  tution  directed  of  any  property  taken 

When  a  bond  is  given  by  a  plaintiff  under  it,  unless,  in  a  reasonable  time, 
the  fact  shall  be  indorsed  upon  the  at-  to  be  fixed  by  the  court  or  judge,  fur- 
t^chment,  or  certified  by  the  clerk  or  ther  security  is  given  in  form  and  man- 
justice  to  the  officer,  who  must  return  ner  provided  by  law.  Wash.  Code 
such  certificate  with  the  attachment.  Proc.  (1891),  §  294. 
Va.  Code  (1887),  ^2968.  B.  Title  of  Court.— Or  "In  the  Jus- 

4.  Heoesslty  fto  Bond. — Before   the  tice's   Court,  before   Abraham    Kent, 

writ  can  issue  the  plaintiff  or  some  one    Justice  of  the  Peace,  in  and  for 

in  his  behalf  must  execute  a  bond  or  Precinct,    Spokane   county,   state    of 

undertaking.  Hill's  Anno.  Stat.  Wash.  Washington,"  if  in  the  justice's  cqiirL 

(1891),  ^  293.  mJnatloe'B  CSovxt. —  For  the  under- 

If  a  bond  is  in  substantial  compliance    taking  prescribed   in  cases  of  attach- 
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the  above  entitled  action,  as  principal,  and  yokn  Fen  and  Richard 
Den  as  sureties,^  are  held  and  firmly  bound  unto  Richard  Roe^  de- 
fendant in  said  action,  in  the  full  sum  oi  one  thousand  dollars,^  law- 
ful money  of  the  United  States,  for  the  payment  of  which  said  sum, 
well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us,  our 
and  each  of  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals  and  dated  this  29th  day  of  yanu- 
ary,  iS97. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas 
an  action,  entitled  as  above,  has  been  commenced  in  the  above  en- 
titled court  by  the  above  named  plaintiff,  which  said  action  is  for 
the  recovery  of  the  sum  of  Jive  hundred  dollars  from  the  above 
named  defendant,  and  in  which  said  action  plaintiff  seeks  a  writ  of 
attachment  against  the  property  of  the  defendant :  Now,  therefore, 
if  said  plaintiff  shall  prosecute  said  action  without  delay,  and  shall 
pay  the  costs  that  may  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  said  attachment,  not  exceed- 
ing the  sum  of  one  thousand  dollars,  should  said  attachment  be 
wrongfully,  oppressively,  or  maliciously  sued  out,  then  these  pres- 
ents shall  be  void,  otherwise  to  be  and  remain  in  full  force,  virtue, 
and  effect.' 
Signed,  sealed,  and  delivered  ^  y^^^  ^^^  .^^. 

m  the  presence  of :       •  I  %hn  Fen.  (seal' 

Wtlltam  Jones,   {  d*  l     j  rk         )  «.    ^ 

y  A     S     ih         I  Richard  Den.     (seal 

The  State  of  Washington,  ) 
County  of  Spokane.  \^  * 

John  Fen  and  Richard  Den^  the  sureties  whose  names  are  sub- 
scribed to  the  above  bond,  being  duly  severally  sworn,  say  on  oath, 
each  for  himself :  I  am  a  resident  of  the  state  of  Washington,  and 
am  not  an  attorney  at  law,  sheriff,  clerk  of  the  Superior  Court,  or 
other  officer  of  said  court,  and  that  I  am  worth,  the  said  John  Fen 
the  sum  of dollars,  the  said  Richard  Den  the  sum  of  — ; 

I  dollars,  over  and  above  all  debts  and  liabilities,  and  exclusive  of 

j  property  exempt  from  execution.  John  Fen, 

Subscribed  and  sworn  to  before  me  this  2dth  \      Richard  Den. 

:  day  of  January,  A.D.  i8P7. 

i  Norton  Porter,  Notary  Public 

for  the  State  of  Washington, 
residing  at  Spokane,  Wash.*  ^ 


^   in  a  justlce*s  court,  see  Wash,  in   no  case  less  than  three  hundred 

»«^^  of  Proc.  (1891),  p.  591,  §  1558.  dollars  in  the  superior  court,  nor  less 

^y   Bnxvtles. —  The  bond   must  have  than  fifty  dollars  in  the  justice's  court, 

j^o  or  more  sureties.     Wash.  Code  of  and  double  the  amount  for  which  the 

ffoc.  (1891),  §  293.  plaintiff  demands  judgment.      Wash. 

No  person  not  qualified  to  become  Code  of  Proc.  (1891),  §  293. 
b^l  upon  arrest  shall  be  qualified  to        8.  Condition. — For  the  condition  of 

become  surety  upon  a  bond  or  under-  the  bond,  see   Wash.  Code  of  Proc. 

takini^  for  an  attachment.  Wash.  Code  (1891),  ^  293. 

oiPrckc.  (1891),  k  393.  4.  JnstlflcatiOBOf  Sureties.— With  the 

^*  ^be  Penalty  of  the  bond  must  be  bond  or  undertaking  of  the  plaintiff, 
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The  foregoing  bond  this  day  approved  by  me.  Dated  yanuary 
B9,  i897.  Calvin  Clark,  Clerk.i 

By  Daniel  Clark ^  Deputy. 

40.  West  Yirgrlnia. 
a.  In  a  Court  of  Reeord.3 

Form  No.  2735. 

Know  all  men  by  these  presents,  that  we,  yohn  Doe  as  princi- 
pal, and  yohn  Fen  and  Richard  Den  as  sureties,  are  held  and 
firmly  bound  unto  the  state  of  West  Virginia  *  in  the  sum  of  Jive 
hundred  dollars,*  to  the  payment  whereof  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Signed  and  sealed  with  our  seals  this  29th  day  of  yanuary, 
iS97* 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bound  yohn  Doe  has  instituted  an  action  of  (here  name  the 
action)  in  the  Circuit  Court  of  Preston  county.  West  Virginia, 
against  Richard  Roc,  and  upon  the  affidavit  of  him  the  said  yohn 
Doe,  in  due  form  of  law,  made  before  Calvin  Clark,  clerk  of  the 
Circuit  Court  of  said  Preston  county,  obtained  an  order  of  attach- 
ment, requiring  in  the  name  of  the  State  of  West  Virginia  the 
sheriff  of  said  county  (or  other  officer,  as  the  case  may  de)  to  attach 
and  take  into  his  possession  so  much  of  the  estate  of  the  said  Rich- 
ard Roe  as  shall  be  sufficient  to  pay  the  sum  of  two  hundred  and  fifty 
dollars,  and  the  costs  of  said  suit,  which  said  attachment  so  obtained 
as  aforesaid  is  returnable  to  the  next  term  of  the  Circuit  Court  of 
Preston  county. 

Now,  therefore,  if  the  above  bound  yohn  Doe  shall  pay  all  costs 
and  damages  which  may  be  awarded  against  him,  or  sustained  by  any 
person  by  reason  of  the  suing  out  of  the  attachment,  and  pay  to 


there  shall  also  be  filed  an  affidavit  of  cuit  court  the  plaintiflf  may  file  a  bond 

the  sureties,  from  which  it  must  ap-  with  good  security,  in  which  case  the 

pear  that  such  sureties  are  qualified,  officer  may  take  into  his   possession 

and   that    they    are,   taken    together,  property  levied  upon  by  virtue  of  the 

worth  the  sum  specified  in  the  bond  or  writ.     W.   Va.   Code    (1887),    c.   106, 

undertaking,  over  and  above  all  debts  §  6. 

and   liabilities,  and  property  exempt  An  order  of  attachment  should  not 

from  execution.     Wash.  Code  of  Proc.  be  issued  directing  the  officer  to  take 


(1891),  M93- 

The  failure  of  sureties  on  attach- 
ment bond  to  justify  is  a  mere  irregu- 
larity which  can  be  cured.  Baxter  v. 
Smith,  2  Wash.  Ter.  97. 


into  possession  the  property  until  a 
bond  has  been  given.  Cosner  v. 
Smith,  36  W.  Va.  788. 

8.  Payable  to  Wliom. — Bonds  taken  in 
judicial    proceedings    may    be    made 


1.  When  the  proceedings  are  in  a  payable  to   the   state.     W.  Va.  Code 
justice's  court,  the  justice  is  to  be  re-  (1887),  c.  10,  ^  5. 

garded  as  the  clerk  in  all  attachment        4.  The  Penalty  of  the  bond    in  the 

proceedings  in  his  court.     Wash.  Code  circuit  court  must  be  at  least  double 

Proc.  (1891),  ^324.  the  amount   of  the   claim   sworn   to. 

2.  Effect  of  OlYlng  Bond.— In  the  cir-  W.  Va.  Code  (1887),  c.  106,  §  6. 
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any  claimant  of  any  property  seized  or  sold  under  or  by  virtue  of  said 
attachment  all  damages  which  he  may  recover  in  consequence  of 
such  seizure  or  sale,  and  also  shall  warrant  aiid  defend  to  any  pur- 
chaser of  the  property  of  such  estate,  or  any  interest  therein,  as  is 
sold,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
full  fo^ce  and  virtue. ^  yohn  Doe,         (seal)^ 

yohn  Fen.        ^sbal) 
(yustification  of  sureties,)^  Richard  Den,  (sbal) 

The  above  bond  and  the  sureties  therein  approved  by  me  this 
29th  day  of  January,  i8P7.  '       Carroll  Johnson^  Circuit  Judge 

(or  Calvin  Clark,  Circuit  Clerk)  A 

b.  In  the  Justiee's  Courts 

Form  No.  2736. 

(  Cotntnencing'  as  in  Form  No.  27S6,  supra,  and  continuing  down 
to  •)  The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bound  John  Doe  has  instituted  an  action  and  sued  out 
before  Abraham  Kent,  a  justice  of  the  peace,  of  Preston  county, 
West  Virginia,  an  order  of  attachment  against /?/V^ar^  Roe:  Now, 
therefore,  if  the  above  bound  John  Doe  will  pay  to  the  said  Rich' 
ard  Roe  all  damages  he  may  sustain  by  reason  of  the  attachment 
should  it  thereafter  appear  that  the  said  order  of  attachment  was 
issued  upon  false  suggestions  or  without  sufficfent  cause,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue.* 

yohn  Doe,  (seal) 

yohn  Fen,  (seal^ 

(  yustification  of  su  reties . )  Richa  rd  Den ,     (seal) 

The  above  bond  and  the  sureties  therein  approved  by  me  this 
mh  day  of  January,  i897. 

Abraham  Kent,  Justice  of  the  Peace. ^ 

1.  For  tba  Oondltloii  of  the  bond  in  4.  Approval. — The  bond  is  to  be  ap- 

the  circuit   court,   see  W.  Va.   Code  proved  by  the  clerk;  or  by  the  judge 

(1887),  c*  106,  §  6.  when   defendant  excepts  to  the  suf- 

*.  Seal. — When  the  seal  of  a  private  ficiency    of    the    security.      W.    Va. 

person  is  required  to  a  paper,  he  may  Code  (1887),  c.  106,  §  6. 

affix  tHereto  a  scroll  by  way  of  seal,  or  6.  HeoeBBlty  for  Bond. —  Before    the 

adopt    as    his   seal    a    scroll   written,  writ  can  issue  in  a  justice's  court,  a 

printed^  or  engraved,  made  thereon  by  bond  with  good  security  must  be  iiled 

9ifQ^petr.    W.  Va.  Code  (1887),  c.  13,  and  approved  by  the  justice.     W.  Va. 

/  Code  (1887),  c.  50,  §  194. 

^y^^tiatHclency  of  Buretlea. —  The  de-  Tlie  Penalty  of  the  bond  in  the  jus- 

l^^nt  may  except  to  the  bond  or  to  tice's  court  must  be  double  the  amount 

e  sufficiency  of  the  security  therein,  of  the  claim  sworn  to.     W.  Va.  Code 

KjX    i^    the  exceptions  be  sustained  by  (1887),  c.  50,  §  194. 

^^e   court  the  attached  property  shall  6.  For  the  Condition  of  the  bond  in 

bC  '"^turned   to  the   defendant  unless  the  justice's  court,  see  W.  Va.^Code 

ibc  plaintiff  give  a  proper  bond,  with  (1887),  c.  50,  §  194. 

^uincient  sureties,  to  be  approved  by  7.  Approval. — The  bond  is  to  be  ap- 

the    court,   within  such    time  as  the  proved  by  the  justice.  W.  Va.  Code 

court     xn^y    direct.       W.    Va.    Code  (1887),  c.  50,  ^  194.. 
(1^7),  c.  106,  ^6. 
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41.  Wisconsin.^ 

Form  No.  2737. 

Circuit  Court,  Pierce  County. 

yohn  Doe^  plaintiff,      ) 

against  >  Undertaking  for  Attachment. 

Richard  Roe,  defendant.  ) 

The  above  named  plaintiff  having  applied  for  a  warrant  of  attach- 
ment against  the  property  of  the  above-named  defendant  Richard 
Roe,  we,  John  Fen  of  Ellsworth  in  the  county  of  Pierce,  state  of 
Wisconsin,  and  Richard  Den  of  Prescott,  in  said  county  and  state, 
do  undertake,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, in  the  sum  of  two  hundred  and  fifty  dollars,*  that  if  the  said 
defendant  recover  judgment  in  this  action  the  above  named  plaintiff 
will  pay  all  costs  that  may  be  awarded  to  the  said  defendant,  and  all 
damages  which  the  said  defendant  may  sustain  by  reason  of  the  writ 
of  attachment,  not  exceeding  the  sum  above  mentioned.' 

Dated  January  25,  A.D.  i897.  John  FenA 

(  Justification  of  sureties.  )^  (A  cknowledgment . )    Richard  Den. 

42.  Wyoming.^ 

Form  No.  2738. 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 

Wyoming,  in  and  for  Laramie  County. 
John  Doe,  plaintiff,       ) 

against  >  Undertaking  for  Attachment. 

Richard  Roe,  defendant.  ) 

1.  NeceMity  for  Undertaldiig. — Before  from  execution.  Sanb.  &  B.  Anno, 
the  writ  of  attachment  issued  from  a    Stat.  Wis.  (1889),  §  2732. 

court    of    record    shall    be    executed  6.  Hecesilty  for  Utadertakliif . — Before 

a  written  undertaking  on  the  part  of  the   writ   can   issue    the    plaintiff    or 

the  plaintiff  with  sufficient  suretj  shall  some  one  in  his  behalf  must  execute  an 

be  delivered  to  the  officer.     Sanb.  &  undertaking  in  writing  with  sufficient 

B.  Anno.  Stat.  Wis.  (1889),  §  2732.  surety  in  fevor  of  defendant     Wyo. 

2.  The  Amonnt  of  FlmlnturB  U&dertak-  Rev.  Stat.  (1887),  §  2871 ;  Wyo.  Rev. 
lug  must  not  be  less  than  two  hundred  Stat.  (1887),  ^  3542. 

and  fifty  dollars.     Sanb.  &  B.  Anno.  Penalty.  —  Plaintiff's  undertaking 

Stat.  Wis.  (1889),  §  2732.  must  be  in  a  sum  equal  to  double  the 

3.  For  the  Condition  of  the  undertak-  amount  of  plaintiff's  claim  in  a  court 
ing,  see  Sanb.  &  B.  Anno.  Stat.  Wis.  of  record,  Wyo.  Rev.  Stat.  (r887),  § 
(1889),  §  2732.  2871 ;  and  for  a  sum  not  less  than  fifty 

4.  Signature. — The  plaintiff  himself  dollars  in  any  case,  and  in  double  the 
need  not  sign  the  written  undertaking  amount  claimed  by  plaintiff  if  in  a 
provided  for  in  Wis.  Rev.  Stat.,  §  2732.  justice's  court,  Wyo.  Rev.  SUt.  ( 1887), 
Shakman  v,  Koch  (Wis.  1896),  67  N.  §3542. 

W.  Rep.  925.  €k>ndltlon.  —  For    the    condition    of 

6.  The  Jnstlflcitlon  of   a  Surety  on  plaintifTs  undertaking  in  a  court  of 

plaintiff's    undertaking    must    be    by  record,  see  Wyo.  Rev.  Stat.  (1887),  f 

affidavit  annexed  to  such  undertaking,  2871 ;  in  the  justice's  court,  see  Wyo. 

stating  that  the  surety  is  a   resident  Rev.  Stat.  (1887),  ^  3542. 

householder  or  freeholder  within  the  AiiproTal.  —  Plaintiff's    undertaking 

state,  and  is  worth  the  sum  specified  must  be  approved  by  the  clerk,  Wyo. 

in  the  undertajcing,  in  property  within  Rev.  Stat.  (1887),  §  2871 ;  or  justice  of 

the  state,  over  and  above  all  his  debts  the  peace,  as  the  case  may  be,  Wyo. 

and  exclusive  of  all  property  exempt  Rev.  Stat.  (1887),  §  3542. 
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(  Continuing  substantially  as  in  the  undertaking  in  Ohio,  shown 
in  Form  No.  27 f^,  supra, )^ 

48.  United  States  Courts.^ 

Form  No.  2739. 

In  the  Circuit  Court  of  the  United  States, 
For  the  District  of  Minnesota. 

John  Doe,  plaintiff,      ) 

'  against  >  Bond  for  Attachment. 

Richard  Roe,  defendant.  ) 

Knoiw'  all  men  by  these  presents,  that  we,  John  Doe  as  principal, 
and  yohn  Fen  and  Richard  Den  as  sureties,  are  held  and  firmly 
bound  unto  Richard  Roe,  the  defendant  in  the  above  entitled  ac- 
tion, in  the  sum  of  two  thousand  dollars,  lawful  money  of  the  United 
States,  to  be  paid  unto  the  said  Richard  Roe,  his  heirs,  executors, 
administrators,  or  assigns,  for  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  18  th  day  of  December,  A.D.  iS96. 

The  condition  of  this  obligation  is  such,  that  whereas  the  above 
named  plaintiff  has  applied  for  a  writ  of  attachment  against  the  prop- 
erty of  Richard  Roe,  the  defendant  in  said  action,  and  has  filed  an 
affidavit  pursuant  to  the  statute  in  such  case  made  and  provided : 
Now,  therefore,  in  case  the  defendant  recovers  judgment,  if  the  said 
plaintiff  shall  pay  all  costs  that  may  be  awarded  to  said  defendant 
Richard  Roe,  and  all  damages  which  the  said  defendant  Richard  Roe 
may  sustain  by  reason  of  the  attachment,  not  exceeding  the  penalty 
of  this  bond,  then  this  obligation  shall  be  void,  otherwise  of  force.* 
Signed,  sealed,  and  delivered  in  presence  of  )  John  Doe.  (sbal^ 

David  F.  Peebles.  >  John  Fen.  ?sbal  1 

John  IV.   White.  )  Richard  Den.    (seal) 

(Acknowledgment.)^     {Justijication  of  sureties.)^ 

jQBttlleattoii  of  BnretleB. — The  court  part  of  the  plaintiflf  in  cases  of  attach- 

or  officer  authorized  by  law  to  approve  ment  is  the  same  as  Rev.  Stat.  Ohio, 

the  surety  may  require  such  surety  to  §  5523,  relating  to  the  same  subject, 

justify  orally  or  in  writing  touching  2.  UUted  States  OourtB. — A  plaintiff 

his  sufficiency.  The  sureties  must  be  res-  seeking   an    attachment   in  a  federal 

idents  of  the   state,  and  worth,  in  the  court  is  required  to  furnish  security  in 

aggregate,  double  the  sum  to  be  secured  the  same  manner  as  to  amount  and 

beyond  the  amount  of  his  debts,  and  qualification  of  the  sureties   that  he 

have  property  liable  to   execution  in  would  have  to  furnish  if  he  were  pro- 

the  state  equal  to   the   sum  secured,  ceeding  in  the  state  courts.     Singer 

Wyo.  Rev.Stat.  (1887),  §^  2342,  2343.  Mfg.  Co.  v.  Mason,  5   Dill.  (U.  S.) 

in  all  cases  in  a  justice's  court  where  488.     See  also  supra,  p.  452,  note  i. 

an  undertaking  is  required  to  be  given  3.  Consult  the  bonds  and  undertak- 

by  a  party  the  sureties  offered  shall  ings  in  other  states  for  the  substance  of 

each  make  an  affidavit  that  he  has  a  what  they  should  contain  for  attach- 

sufficient  amount  of  property  over  and  ment  in  the  federal  courts  sitting  in 

above  all  exemptions  and  liabilities  of  such  states. 

any  kind  whatever.     Wyo.  Rev.  Stat.  4.  The  Acknowledgment  is  the  same  as 

(1087),  k  36i9'  that«in  Minnesota.      See  supra.  Form 

1.  Wyo.   Rev.  Stat.   (1887),  §  2871,  No.  2708. 

providing  for  an  undertaking  on  the  6.  Jnstlflcatlon  of  Burettes  is  the  same 
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nL  WRITS,  WARBANTS,  and  OBOESS. 

1.  Alabama, 
a.  In  the  Cireuit  Court 

Form  No.  2740. 
(Ala.  Civ.  Code,  %  2941.) 

JeJirS?  County^*™'''  j   "^"""y  S*'*"''^  *>^  ^''^  ^tate  of  Alabama :» 

Whereas  yohn  Doe  (or  yohn  Fen^  as  the  agent  or  attorney  of 
yohn  Doe^  as  the  case  may  be)  hath  complained  on  oath  to  me, 
Thomas  Fuller^  judge  of  the  circuit  court  of  said  state  (ox  justice  of 
the  peace y  ox  judge  of  the  probate  courts  or  clerk  of  the  circuit  court 
of  said  county^  or  as  the  case  may  be),  that  Richard  Roe^  is  (or  will 
bey  as  the  case  may  be)  justly  indebted  to  the  plaintiff  in  the  sum 
of  one  thousand  one  hundred  dollars,  and  the  plaintiff  having  made 
affidavit  and  given  bond  as  required  by  law  in  such  cases,  you  are 
hereby  commanded  to  attach  so  much  of  the  estate  of  Richard  Roe 
as  will  be  of  value  to  satisfy  the  said  debt  and  costs,  according  to 
the  complaint ;  and  such  estate,  unless  replevied,  so  to  secure  that  the 
same  may  be  liable  to  further  proceedings  thereon,  to  be  had  at 
the  next  term  of  the  circuit  court  for  the  county  of  yefferson^^  to  be 
held  at  the  court-house  thereof,  when  and  where  you  must  make 
known  how  you  have  executed  this  writ.* 

Witness  my  hand,  this,  etc.  Samuel  Shorty  Clerk. ^ 


as  that  in  Minnesota.   See  the  title  Jus-  4.  The  form  of  attachment  must  be 

TiFicATiON  OF  SuRKTiKS.  in  substance  as  the  form  above  griven, 

1.  It  is  provided  by  statute  that  the  but  no  objection  shall  be  taken  for  any 
writ  must  be  directed  to  any  sheriff  defect  in  form  if  the  essential  matters 
of  the  state  of  Alabama.  Ala.  Civ.  are  set  forth.  Ala.  Civ.  Code,  ^  2941. 
Code,  4  2941.  But  where  the  writ  was  See  also  Blair  v.  Miller,  42  Ala.  308; 
addressed  to  the  sheriff  or  any  con-  Peebles  v.  Weir,  60  Ala.  413. 

stable  of  said  county,  it  was  held  that  And  if  the  writ  is  defective  it  may 

the    defect    might    be   corrected    by  be  amended  and  a  new  bond  executed, 

amendment  at  the  trial.     Herring  v.  Mohr  v.  Chaffe,  75  Ala.  387. 

Kelly,  96  Ala.  559.     See  also  Peebles  6.  A  writ  of  attachment  may  be  is- 

T'.  Weir,  60  Ala.  413 ;  Blair  v.  Miller,  sued   by  the  deputy  clerk,  since    he, 

42  Ala.  308.  when   duly   appointed   and    qualified, 

2.  An  error  in  the  name  and  descrip-  has  full  power  to  transact  all  business 
tion    of    the   defendant   in    the    writ 


may  be  amended  under  §  2998,  Ala. 
Civ.  Code.  Ex  p.  Nicrosi,  103  Ala. 
104. 


of  his  principal.    Minniece  v.  Jeter,  65 
Ala.  222. 

Where   the   test   of    the  writ   was : 
•*  Witness,  W.  P.  S.,  Clerk  of  the  Cir- 


3.  A  clerical  error  in  making  the  cuit  Court,'*  and  the  writ  was  return- 
writ  returnable  to  the  wrong  county  able  to  the  city  court,  and  recited  that 
does  not  render  it  void.  Such  error  complaint  was  made  on  oath  **to  me 
may  be  corrected  by  amendment  W.  P.  S.,  clerk  of  the  city  court,"  it 
where  the  other  papers  show  in  what  was  held  that  the  mistake  was  a  cler- 
county   the    action    is    pending,   and  ical  error  which  was  cured  by  judg- 

'    '    by  the   error    to  ment,    in    the    absence    of    previous 

Carter  v.  O'Bryan,    105  objection.     Free  v,  Howard,  44  Ala. 

195- 
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his   injury. 
Ala.  305. 
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b.  In  the  Jastlee's  Court. 

Form  No.  2741. 
(Ala.  Civ.  Code,  4  3336.) 

zSS^  Coimr^*^*'  !     '^^  *"y  \2iyfi^x\  officer  of  said  County:! 

Whereas  yohn  Doe  (or  yohn  Pen^  as  the  authorized  agent  or  at- 
iorney  of  yohn  Doe)  hath  complained  on  oath  to  me,  Thomas  Eul-' 
ler,  a  justice  of  the  peace  for  the  county  aforesaid,  that  Richard 
Roe  is  (or  will  be)  justly  indebted  to  him  in  the  sum  of  one  hundred 
dollars,  and  has  made  affidavit  and  given  bond  as  required  by  law : 
You  are  hereby  commanded  to  attach  so  much  of  the  estate  of  Rich- 
ard Roe  as  will  be  of  value  sufficient  to  satisfy  the  complaint  and 
costs,  and  such  estate,  unless  replevied,  so  to  secure  that  the  same 
may  be  liable  to  further  proceedings  thereon,  to  be  had  before  me  on 

the  19th  day  of  December^  i89^,  at ,  when  and  where  you 

must  make  return  how  you  have  executed  this  writ.     Witness  my 
hand  this  12th  day  of  December,  iS96.^ 

Henry  Grimshaw ^  Justice  of  the  Peace.* 

2.  Arizona. 

Form  No.  2742. 

(Ariz.  Rev.  Stat.  (1887),  §  50.) 

The  Territory  of  Arizona. 

To  the  Sheriff  or  any  constable  of  Maricopa  county,  greeting : 

We  command  you  that  you  attach  forthwith  so  much  of  the  prop- 
erty of  Richard  Roe,  if  to  be  found  in  your  county,  repleviable,  on 
security,  as  shall  be  of  value  sufficient  to  make  the  sum  of  one  thou- 
sand dollars,  and  the  probable  costs  of  suit,  to  satisfy  the  demand 
of  yohn  Doe,  and  that  you  keep  and  secure  in  your  hands  the  prop- 
erty so  attached,  unless  replevied,  that  the  same  may  be  liable  to 
further  proceedings  thereon,  to  be  had  before  the  court,  and  that 
you  make  return  of  this  writ  showing  how  you  have  executed  the 
same.     (  Teste  and  date  as  in  other  writs, ) 

After  Setom  of  Hon  Bst. — See  Ala.  %.  Compare  the  precedent  in  Bruner 

Civ.  Code  (1886),  §  2969.  i\  Kinsel,  42  Ala.  493. 

1.  Where  an  attachment  is  issued  by  3.  A  notary  public  who   is  also  ex 

a  justice  of  the  peate,  if  the  amount  of  officio  a  justice  of  the    peace  has  no 

the  debt  does  not  exceed  the  penalty  power  or  authority  to -issue  a  writ  of 

of  the   constable's    bond   the  justice  attachment   returnable  to  the  circuit 

may,  by  indorsement  on  the  process,  court.     Nordlin^er  v.  Gordon,  72  Ala. 

direct  it  to  be  executed  by  the  con-  239;    Vann   r.   Adams,   71    Ala.  475; 

stable  of  the  precinct.    Ala.  Civ.  Code,  Rice   v.  Watts,  71    Ala.  593;    Jackson 

§  2956.     Under  this  statute  a  writ  ad-  v.  Bain,  74  Ala.  330. 

dressed  to  the  sheriff,  or  *•  constable  But  he  may  issue  such  writ  return- 

of  beat  3,"  was  held  to  be  sufficiently  able  before  himself  for  the  collection 

indorsed  by  the  justice,  and  a  levy  by  of  a  demand  within  his  jurisdiction, 

i^uch  constable  was  held  valid.  Drewry  Rice  r.  Watts,  71  Ala.  593;  Griffin  v. 

:'.  LeinkaufT,  94  Ala.  686.  Appleby,  69  Ala.  409. 
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8.  Arkansas. 

a.  In  the  Cireult  Court 

(1)  Order  with  Garnishment  Clause. 

Form  No.  2743. 

yohn  Doe,  plaintiff,       ) 

against  >  Pulaski  Circuit  Court. 

Richard  Roe,  defendant .  ) 
The  State  of  Arkansas, i  to  the  Sheriff  of  Pulaski  County : 

You  are  commanded  to  attach  and  safely  keep  the  property  of  the 
defendant,  Richard  Roe^  in  your  county  not  exempt  from  execution, 
or  so  much  thereof  as  will  satisfy  the  claim  of  John  Doe,  the  plain- 
tiff in  this  action,  for  the  sum  of  one  thousand  dollars,  and  thirty^ 
dollars  for  the  probable  costs  of  said  action;  and  also  to  summon 
yohn  Een  and  Richard  Den,  and  such  other  persons  as  the  plaintiff 
may  suggest,  as  garnishees,*  to  answer  in  this  action  on  the^r^/  day 
of  the  next  March  (i8P7)  Term  of  the  Pulaski  Circuit  Court,  and 
you  will  make  due  return  of  this  order  on  that  day. 

Witness  my  hand  and  the  seal  of  said  court  this  SOth 
day  of  yanuary,  i8P7.*  David  Duncan,  Clerk. 


(seal) 


(2)  Order  for  Specific  Attachment. 

Form  No.  2  744* 

(Sand.  &  H.  Ark.  Dig.,  p.  1624.) 

Pulaski  Circuit  Court. 
Richard  Roe,  plaintiff,  ) 

against  >  Order  of  Attachment. 

yohn  Doe,  defendant.    ) 
The  State  of  Arkansas  to  the  Sheriff  of  Pulaski  County : 

You  are  commanded  to  attach  and  safely  keep  the  ten  bales  ofcot^ 
ton  in  the  possession  of  yohn  Doe^  to  satify  the  claim  of  the  plain- 
tiff in  this  action  for  four  hundred  dollars;  and  to  make  due  return 
of  this  order  on  ih^  first  day  of  the  next  (A/arch)  term  of  the  Pu- 
laski Circuit  Court. 

(l.  s.)  Witness  my  hand  and  the  seal  of  said  court  this  tenth 
day  of  yanuary,  iS94'^  Adam  Bowcn,  Clerk. 

1.  The  writ  should  run  in  the  name  the   defendant.      Weil    v.    Kittay,   40 
of   the   state,  but   if   it   does   not  the  Ark.  528;  Rice  v.  Dale,  45  Ark.  35. 
defect  may  be  cured  by  amendment.  4.  Compare  the  precedent  in  Rice  v, 
Kahn  v.  Kuhn,  44  Ark.  404.  Dale,  45  Ark.  35. 

2.  The  amount  for  probable  costs  6.  This  order  must  have  indorsed 
must  not  exceed  thirty  dollars.  Sand,  upon  it  the  direction  of  the  court,  or 
&  H.  Ark.  Dig.  (1894),  h  329.  judge  or  clerk  thereof,  as  to  the  dis- 

3.  The  writ  may  contain  a  garnish-  position  to  be  made  of  the  attached 
ment  clause,  and  also  a  summons  for  property. 
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b.  In  the  JusUee's  Court. 
(1)  Ordbr  with  Garnishment  and  Summons. 

Form  No.  2745. 
(Sand.  &  H.  Ark.  Dig.,  p.  6622.) 

County  of  Pulaski,      )  Before   Thomas  yones,  justice  of  the  peace 
Big  Rock  Township.  \  for  said  township. 

Richard  Roe,  plaintiff,  ) 

against  >  Order  of  Attachment. 

John  Doe,  defendant.   ) 
The  State  of  Arkansas  to  any  Constable  of  Pulaski  County : 

You  are  commanded  to  attach  and   safely   keep    the    property 
of  the  defendant,  yohn  Doe,  in  your  county,  not  exempt  from  exe- 
cution, or  so  much  thereof  as  will  satisfy  the  claim  of  Richard 
Roe,  the  plaintiff  in  this  action,  forYwo  hundred  doWdit^,  and  twenty 
dollars  for  the  cost  thereof;  and  you  are  also  commanded  to  sum- 
mon the  said  John  Doe  to  appear  before  me  at  my  office  in  Big 
Rock  township,  in  said  county,  on  the  twenty-second  day  of  Janu- 
ary,  \^J^,  to  answer  the  claim  of  the  said  plaintiff  for  debt  due  up- 
on a  bill  of  exchange,  amounting  to  the  sum  of  two  hundred  dollars, 
and  notify  said  John  Doe  of  the  time  and  place  of  trial;  and  also  to 
summon  Samuel  Gray  and  such  other  persons  as  the  plaintiff  may 
suggest,  as  garnishees,  to  answer  in  this  action  before  me,  on  said 
day  and  at  the  place  above  mentioned. 

You  will  make  due  return  of  this  order  before  me  on  the  twenty- 
second  ^^  of  January,  i8P-i. 
Given  under  my  hand  this  tenth  day  of  January,  \%9^. 

Thomas  Jones,  J.  P. 

(2)  Ordbr  for  Specific  Attachment  with  Summons. 

Form  No.  2746. 
(Sand.  &  H.  Ark.  Dig.,  p.  1633.) 

County  of  Eranklin,      )  Before  Henry  Wilkins,  justice  of  the  peace 
White  Oak  Township.  \  for  said  township. 

Richard  Roe,  plaintiff, 

against 
John  Doe,  defendant. 
^  he  State  of  Arkansas  to  any  Constable  of  Pranklin  County : 

You  are  commanded  to  attach  seventy-jive  tons  of  hay,  the  prop- 
erty of  the  defendant,  John  Doe,  and  now  in  stacks  on  his  farm,  in 
said  county,  and  hold  the  same  subject  to  the  order  and  decision  of 
the  court  in  the  above  entitled  action  ;  and  you  are  also  commanded 
lQ0umvciox\.  the  said  John  Doe  to  appear  before  me  at  my  office  in 
ft/'Aife  Oak  township,  in  said  county,  on  the  twenty-second  day  of 
^ ft^t^ary,  i8P-4^  to  answer  the  claim  of  the  plaintiff,  Richard  Roe, 
^r^    <lebt  amounting  to   one  hundred  and  twenty  dollars,    due  for 
iat>or  in  cutting  and  raking  said  hay,  as  set  forth  in  said  plaintiff's 
affidavit,  and  to  show  cause  why  judgment  shall  not  be  rendered 
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against  him  for  said  sum,  and  said  hay  be  sold  for  the  satisfaction 
thereof;  and  you  will  deliver  to  said  defendant  a  copy  of  said  affi- 
davit, and  notify  him  of  the  time  and  place  of  trial. 

You  will  make  due  return  of  this  writ,  with  your  proceedings 
thereon,  before  me  on  the  day  above  mentioned. ^    ■ 

Given  under  my  hand  this  tenth  day  of  January^  \2>9^. 

Henry  Wilkins,  J.  P. 

4.  California. 

Form  No.  2747. 

In  the  Superior  Court 

Of  the  City  and  County  of  San  Francisco, 

State  of  California. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
The  People  of  the  State  of  California, 

To  the  Sheriff  of  the  City  and  County  of  San  Francisco,  State 
of  California,  Greeting: 

Whereas  the  above  entitled  action  was  commenced  in  the  Su- 
perior Court  of  the  city  and  county  of  San  Francisco,  state  of 
California,  on  the  18th  day  of  December,  i&96,  by  the  plaintiff  in 
said  action,  to  recover  from  the  defendant  in  said  action  the  sum 
of  one  thousand  dollars, ^  besides  interest  and  costs  of  suit;  and  the 
necessary  affidavit  and  undertaking  herein  having  been  filed  as  re- 
quired by  law  : 

Now,  we  do  therefore  command  you,  the  said  sheriff,  that  you 
attach  and  safely  keep  all  the  property  of  said  defendant,  within 
your  said  city  and  county,  not  exempt  from  execution,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  said  plaintiff's  demand, 
as  above  mentioned ;  unless  the  said  defendant  gives  you  security, 
by  an  undertaking  ^  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about  to  be  at- 
tached, in  which  case  you  will  take  such  undertaking;  and  hereof 
make  due  and  legal  service  and  return.  * 

1.  The  summons  must  be  served  at  charged.  Curiae  r.  Packard,  29  Cal. 
least  ten  days  before  the  trial.     Sand.     199. 

&  H.  Ark.  Dig.,  §  4769.  The  security  to  prevent  attachment 

2.  The  amount  of  the  indebtedness  may  be  made  in  favor  of  the  sheriflT, 
must  be  stated  in  conformity  with  the  but  the  plaintiff  may  sue  upon  it,  and 
complaint  or  the  writ  will  be  void,  it  may  be  a  bond  or  an  undertaking. 
Bowers  v.  London  Bank,  3  Utah  417.  Curiae  r.  Packard,  29  Cal.  199. 

The    addition    of    the    words    **or.  The  liability  of  the  sureties  on  such 

thereabouts'*   after  the   statement   of  art  undertaking  is  fixed  if  the  plaintiflP 

plaintiff's  demand  in  the  writ  of  at-  recovers  judgment  against  any  one  of 

tachment  does  not  render  the  attach-  the  defendants.     McCutcheon  r.  West- 

ment  void  on  collateral  attack.     Davis  on,  65  Cal.  37. 

V.  Baker,  88  Cal.  106.  4.  The  above  form  is  in  conformity 

3.  When  the  sheriff  takes  a  sufficient  with  the  provisions  of  Cal.  Code  Civ. 
statutory  undertaking  his  duty  is  dis-  Proc,  §  540. 
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Witness,  Hon.  W.  F.  Wallace,  Judge  of  the  Superior  Court,  this 
ISth  day  of  December,  iS96. 

V  2       Attest  my  hand  and  the  seal  of  the  said  court,  the  day 
^  ^    and  year  last  above  written. 

Hiram  Cook^  Clerk. 
By  John  West,  Deputy  Clerk. 

5.  Colorado. 

a.  In  the  Dtstriet  Oourt 

Form  No.  3748. 
State  of  Colorado,      ) 

t  8S 

County  of -4  ra/aAoe.  \ 

In  the  District  Court  within  and  for  the  County  of  Arapahoe  in 
the  State  aforesaid. 

XTo    ^kn      y^^^  ^^^'  plaintiff,      ) 

JNo.  %4U.  against  V  Writ  of  Attachment. 

Richard  Doe,  defendant.  ) 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  the  said 
County  of  Arapahoe ^^  Greeting  : 

Whereas  summons  has  been  issued  in  the  above  entitled  action, 
subscribed  by  Jeremiah  Mason,  plaintiff's  attorney  (or  Samuel 
Short,  clerk  of  said  district  court),  which  said  action  is  brought  to 
recover  from  the  defendant,  Richard  Roe,  in  the  said  action,  the 
sum  of  one  thousand  dollars,  lawful  money  of  the  United  States, 
besides  interest  at  the  rate  of  eight  per  cent,  per  annum  from  the 
1st  d&y  of  September,  A.D.  iS96,  and  costs  of  suit;  and  the  neces- 
sary affidavit  and  undertaking  herein  having  been  filed  as  required 
by  law. 

Now,  we  do  therefore  command  you,  the  said  sheriff,  that  you 
serve  a  copy  hereof  on  the  above  defendant  if  he  be  found  in  your 
county,*  and  also  attach  and  safely  keep  all  the  property  of  said  de- 
fendant, Richard  Roe,  within  your  said  county,  not  exempt  from 
execution,*  or  so  much  thereof  as  may  be  sufficient*  to  satisfy  the 
said  plaintiff's  demand,  as  above  mentioned,  including  costs,  unless 
the  said  defendant  deposit  with  you  an  amount  •  or  give  you  security 
by  an  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demands,  besides  costs,  or  in  an  amount  equal 

1.  The  seal  of  the  court  should  be  Reno,  5  Colo.  App.  330;  Mill's  Anno, 

affixed   to   the  writ.     Cal.  Code  Civ.  Code  Colo.,  §  97. 

Proc.,  §  153,  subd.  i.  6.  A  levy  by  attachment  on  property 

8.  The  issuance  of  the  writ  is  not  a  exempt  from  execution  is  illegal  and 

'  judicial  proceeding,  it  is  a  ministerial  without  force  and  effect.     Harrington 

act  on  the  part  of  the  clerk.     McCus-  v.  Smith,  14  Colo,  376. 

ker  V.  Walker,  77  Cal.  308.  6.  A  defendant,  if  he  does  not  desire 

S.  In  the  district  court  the  writ  shall  his  property  seized  and  taken  into  cus- 
be  addressed  to  the  sheriff  of  any  tody  under  a  writ  of  attachment,  may 
county  in  which  the  property  of  the  turn  over  sufficient  money  to  satisfy 
defendant  may  be.  Mill's  Anno.  Code  the  claim  and  costs,  and  have  it  sub- 
Colo.,  ^  97.  jected  to  the  writ  to  abide  the  decision 

4.  The  officer  must  deliver  a  copy  of  upon    the    attachment.     Solomon    v. 

the  writ  to  the  defendant.    Graham  v.  Saly,  6  Colo.  App.  170;  Raynolds  v, 
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to  the  value  of  the  property  which  has  been  or  is  about  to  be  at- 
tached; in  which  case  you  will  take  such  undertaking;  and  hereof 
make  due  legal  service  and  return. 

Witness,  Samuel  Short,  Clerk  of  said  Court,    and 
(seal)  the  seal  thereof  hereto  affixed  at  the  city  of  Den- 

ver ^  thisi^/A  day  of  December,  A.D.  iSP^.i 

Samuel  Short,  Clerk. 
By  John  Small,  Deputy. 

b.  In  the  Justioe's  Court. 

Form  No.  3749. 


88. 


In  the  Justice's  Court  of 

Henry  Grimshaw. 

Writ  of  Attachment, 


State  of  Colorado, 
County  of  Arapahoe. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  People  of  the  State  of  Colorado,  to  any  Constable  of  said 
County  2  —  Greeting  : 

Whereas  summons  has  been  duly  issued  in  the  above  entitled 
action  out  of  the  Justice's  Court  of  Henry  Grimshaw,  one  of  the 
justices  of  the  peace  in  and  for  the  county  and  state  aforesaid, 
subscribed  by  the  said  justice,  which  said  action  is  brought  to  re- 
cover from  the  defendant  Richard  Roe  in  the  said  action  the  sum 
of  seventy-two  dollars  and  costs  of  suit ;  and  the  necessary  affidavit 
and  undertaking  herein  having  been  filed  as  required  by  law. 

Now,  we  do  therefore  command  you  that  you  serve  a  copy  hereof 
on  the  above  defendant,  if  he  be  found  in  your  county,  and  that  you 
also  attach  and  safely  keep  all  the  goods,  chattels,  stocks,  or  interest 
in  stocks,  rights,  credits,  moneys,  and  effects  of  the  said  Richard 
Roe  within  your  said  county,  not  exempt  from  execution,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  said  plaintiff's  demand  as 
above  mentioned  and  costs  of  suit,  unless  the  said  Richard  Roe  de- 
posit with  the  said  Henry  Grimshaw,  justice  of  the  peace,  as  afore- 
said, the  said  sum  of  seventy-two  dollars  and  costs,  or  give  the  said 
plaintiff  security,  to  be  approved  by  the  said  justice  of  the  peace, 
by  the  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  attached;  and  hereof 
make  due  and  legal  service  and  return. 

Witness  my  hand  and  seal  this  18th  day  of  December,  A.D.  i^96. 

Henry  Grimshaw.     (seal) 

Ray,  12  Colo.  108;  Mill's  Anno.  Code  action  is  brought.     Mill's  Anno.  Stat. 

Colo.,  §  97.  Colo.  ( 1891),  §  3702. 

1.  If  the  writ  has  not  been  properly  If  a  writ  of  attachment  in  justice's 
attested,  it  may  be  amended.  Skinner  court  is  addressed  to  a  sheriff  and 
V,  Beshoar,  2  Colo.  383.  his    deputies    it    is    void,    and    any 

2.  The  writ  of  attachment  in  jus-  service  of  the  same  by  them  would 
tice's  courts  shall  be  addressed  to  any  be  a  trespass.  Porter  v.  Stapp,  6 
constable  of  the  county  in  which  the  Colo.  32. 
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6.  Connectieut. 

I  Form  No.  2750. 

(Conn.  Prac.  Act,  pp.  23,  24.) 

To  the  Sheriff  of  the  County  of  Hartford,  his  Deputy,  or  any  Con- 
stable of  the  town  of  Hartford  in  said  county,  Greeting: 

By  authority  of  the  State  of  Connecticut  you  are  hereby  com- 
manded to  attach  to  the  value  of  one  thousand  dollars  the  goods  or 
estate  of  Richard  Roe,  of  Windsor,  in  said  county,  and  him  sum- 
mon to  appear  before  the  Court  of  Common  Pleas,  to  be  held  at 
Hartford,  in  and  for  the  county  of  Hartford^  on  the  first  Monday 
of  Eebruary,  i8^7,  then  and  there  to  answer  unto  yohn  Doe  of  said 
Hartford,  in  a  civil  action,   wherein  the  plaintiff  complains  and 
says   (here  set  forth   the  complaint   in  full)  [and  you  are  hereby 
further  commanded  to  leave  a  true  and  attested  copy  of  this  writ 
and  of  the  accompanying  complaint  at  least  twelve  days  before  the 
session  of  the  court  to  which  it  is  returnable,  with  yames  Stiles,  of 
Hartford,  or  at  his  usual  place  of  abode,  as  he  is  the  agent,  trustee^ 
and  debtor  of  said  defendant,  and  has  concealed  in  his  hands  the 
goods,  effects,  and  estate  of  said  defendant,  and  is  indebted  to  him 
(or  tis  he  is  executor  or  administrator  or  trustee  in  insolvency ^  as 
the  case  may  be,  of  the  estate  of  John  Doe,  deceased^  or  an  insol- 
vent debtor,  as  the  case  may  be,  which  estate  is  indebted  to  the  de- 
fendant) ;  and  you  are  further  commanded  to  summon  said  Stiles  to 
appear  before  said  court  at  the  time  and  place  Rrst  mentioned,  then 
and  there  to  disclose  on  oath  whether  he  has  concealed  in  his  hands 
the  goods,  effects,  or  estate  of  said  defendant,  or  is  indebted  to  him]  .1 
John  Fen,  of  Hartford,  is  recognized  in dollars,  to  prose- 
cute, etc. 

Of  this  writ,  with  your  doings  thereon,  make  due  return. 

Dated  at  Hartford  this  J^th  day  of  January,  i8P7.a 

Henry  Grimshaw,  Justice  of  the  Peace. 

7.  Distriet  of  Columbia. 

Form  No.  2751. 

In  the  Supreme  Court  of  the  District  of  Columbia. 
John  Doe,  plaintiff,       ) 

against  >  At  Law,  No.  187. 

Richard  Roe,  defendant.  ) 

The  President  of  the  United  States  to  the  Marshal  for  said  District, 

Greeting : 

You  are  hereby  commanded  to  attach,  seize,  and  take  into  your 

C//^fody  the  defendant's  lands,  goods,  chattels,  and  credits^  which 

J   r/  be  found  in  this  district,  to  the  value  of  four  hundred  and 

Xhe  portion  of  this  form  inclosed  9.  For  a  statutory  form  of  the  writ 
J{  1  should  be  omitted  if  no  third  per-  returnable  before  a  justice  of  the  peace, 
^^o  is  to  be  summoned  as  garnishee,    see  Conn.  6en.  Stat.,  p.  316. 
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sixty-two  dollars  and  fifty  cents,  with  interest ,  the  amount 

of  the  plaintiff's  demand  against  the  defendant,  as  shown  by  his  affi- 
davit, duly  supported  and  filed,  and  claimed  in  his  declaration ;  and 
the  further  sum  of  thirty-seven  dollars  2iX\d.  fifty  cents,  for  the  costs 
and  charges  which  may  accrue  in  the  premises;  and  the  same,  so  at- 
tached, safely  keepi  subject  to  the  orders  of  the  court,  unless  the  de- 
fendant deliver  to  you,  to  be  filed  herewith,  his  undertaking,  with 
sufficient  surety  or  sureties,  to  satisfy  and  pay  the  final  judgment  of 
the  court  against  him.  And,  should  you  attach  the  defendant's 
goods,  chattels,  or  credits  in  the  possession  of  any  other  person,  you 
shall  warn  him  to  appear  before  said  court  on  or  before  the  twen- 
tieth day,  exclusive  of  Sundays  and  legal  holidays,  occurring  after 
the  service  of  this  writ  on  him,  to  show  cause  why  said  goods,  chat- 
tels, and  credits  so  attached  should  not  be  condemned  and  execution 
thereof  made. 

Witness  the  Honorable  Edward  F,  Bingham,  chief  justice  of  said 
court,  the  Mh  day  of  January,  A.D.  i8P7. 

(seal)i  John  R.  Toung,  Clerk. 

Form  No.  2752. 

(  Caption  as  in  Form  No.  27 51  J) 
The  President  of  the  United  States  to  the  Marshal  for  said  District, 
Greeting : 

You  are  hereby  commanded  to  attach  the  lands,  tenements,  goods, 
chattels,  and  credits  of  the  defendant,  if  to  be  found  in  this  district, 
of  the  value  sufficient  to  satisfy  the  plaintiff's  recovery  against  Rich- 
ard Roe  in  this  court,  on  the  J^th  day  of  January,  i8P7,  of  one 
thousand  dollars,  for  money  payable  to  him  by  the  defendant,  and 
fifty  dollars  for  cost  of  suit ;  and  the  same,  so  attached,  safely  keep 
and  have  before  said  court  on  or  before  the  twentieth  day,  exclusive 
of  Sundays  and  legal  holidays,  occurring  after  the  execution  of  said 
writ,  that  the  same  be  condemned  unless  sufficient  cause  be  shown 
to  the  contrary ;  and,  if  said  goods,  chattels,  or  credits  be  attached 
in  the  hands  or  possession  of  any  person  or  persons  other  than  the 
defendant,  notify  such  person  or  persons  to  appear  before  said  court 
within  the  time  aforesaid,  to  show  cause  why  the  same  should  not 
be  condemned  and  execution  thereof  had  according  to  law.  And 
have  then  there  this  writ,  so  indorsed  as  to  show  when  and  how 
you  have  executed  it. 

Witness,  the  Honorable  Edward  F,  Bingham,  chief  justice  of 
said  court,  the  22d  day  of  January,  A.  D.  i8P7. 

(sbal)  John  R,  Toung,  Clerk. 

Form  No.  2753. 
(Precedent  in  Stratton  v.  Young,  i  Hayw.  &  H.  (D.  C.)  229.) 

Whereas,  Henry  Stratton,  of  the  County  of  La  Fayette  and  State 
of  Mississippi,  on  the   18th  day  of  May,  18^,  before  James  M. 


1.  D.  C.  Comp.  Sut.  (1894),  c.  55,  §  5^- 
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Howry y  Esquire,  Judge  of  the  Eighth  Judicial  District  of  the  State 
of  Mississippi^  made  oath  according  to  the  act  of , the  General  As- 
sembly of  the  State  of  Maryland  in  such  case  made  and  provided 
that  Gerris  S.  Hammond  is  bona  fide  indebted  to  him  the  said  Henry 
Siraiton  in  the  sum  of  six  hundred  and  nineteen  dollars  and  thirty- 
three  cents  with  interest  until  paid  over  and  above  all  discounts : 

And  whereas  the  said  Henry  Stratton  also  then  and  there  pro- 
duced to  the  said  Judge  the  account  and  notes  by  which  the  said 
Gerris  S,  Hammond  is  so  indebted,  and  which  are  here  annexed ; 
And  whereas  also  the  said  Henry  Stratton  further  then  and  there 
made  oath  as  aforesaid  that  he  is  credibly  informed  and  verily  be- 
lieves that  the  said  Gerris  S,  Hammond  is  not  a  citizen  of  the  Dis- 
trict of  Columbia  and  doth  not  reside  therein;  all  of  which  appears 
under  the  hand  and  seal  of  the  said  James  M,  Howry  and  the  cer- 
tificate of  Clairborn  M,  Phillips ,  Clerk  of  the  Circuit  Court  of  the 
County  of  La  Fayette,  State  of  Mississippi,  under  the  public  seal 
of  said  Court  hereunto  annexed ; 

These  are  therefore  to  require  you  to  issue  an  attachment  against 
the  lands,  tenements,  goods  and  chattels  and  credits  of  the  said  Ger- 
ris S.  Hammond  situate  and  being  in  the  County  of  Washington, 
to  satisfy  unto  the  said  Henry  Stratton  the  said  debt  or  sum  of  six 
hundred  and  nineteen  dollars  and  thirty-three  cents,  with  interest 
until  paid,  over  and  above  the  costs  of  prosecuting  this  attachment, 
pursuant  to  the  provisions  of  the  Act  of  Assembly  of  Maryland  en- 
titled *^A  supplement  to  the  Act  entitled  an  Act  directing  the  man- 
ner of  issuing  Attachments  in  this  province,  and  limiting  the  extent 
of  them."  [H.  Naylor,  J.  P.] 

Form  No.  2754. 

(Cogley'9  Dig.,  D.  C.  78.) 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  22d  day  of 
March,  iS97. 
John  Doe,  plaintiff,       ) 

V.  V  At  Law,  No.  187. 

^'i'^^rdRoe,  defendant.  ) 

^y^^    X*resident  of  the  United  States,  to  the  Marshal  of  said  District, 

djreeting : 

^^^ou  are  hereby  commanded  to  attach,  seize  and  take  into  your 

cttstio^y  the  defendant's  lands,  goods,  chattels  and  credits  which 

shixll     be  found  in  this  District,  to  the  value  of  four  hundrt^d  and 

six^^^yr^lyjQ  dollars  drnd  fifty  cents,  the  amount  of  the  plaintiff's  de- 

iTia^rxd.  against  the  defendant,  as  shown   by  his  affidavit  duly  sup- 

P^'^^d  and  filed,  and  claimed  in  his  declaration,  and  the  further 

*^5^    CDf  thirty-seven  dollars  2ind  fifty  cents  for  the  costs  and  charges 

^^^^h  may  accrue  in  the  premises,  and  the  same,  so  attached,  safely 

"^^^F^-*  subject  to  the  orders  of  the  court,  unless  the  defendant  deliver 

t<^  you,  to  be  filed  herewith,  his  undertaking,  with  sufficient  surety, 

^T  ^^reties,  to  satisfy  and  pay  the  final  judgment  of  the  court  against 

.  ^  >  and  should  you  attach  the  defendant's  goods,  chattels  or  cred- 

^^  ^li  the  possession  of  any  other  person,  you  shall  warn  him  to 
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appear  before  said  court  on  the  first  day  of  its  first  special  term, 
occurring  twenty  days  after  service  of  this  writ  on  him,  to  show 
cause  why  said  goods,  chattels  and  credits  so  attached  should  not  be 
condemned  and  execution  thereof  made. 

Witness :  The  Honorable  Edward  P.  Bingham^  Chief  Justice. 

[(seal)]  John  R.  Toung,  Clerk. 

8.  Florida. 

Form  No.  2755. 

State  of  Florida,  )t    r^*       -^  r^      »,    c        ^TJ••1T^•^•^ 
w-         p.       .  '  >  In  Circuit  Court,  Second  Judicial  District. 

To  the  Sheriff  of  said  County,  Greeting : 
In  the  name  of  the  State  of  Florida, 

You  are  hereby  commanded  to  attach  and  take  into  your  custody 
so  much  of  the  lands,  tenements,  goods,  and  chattels  of  Richard  Roe 
as  will  be  sufficient  to  satisfy  the  claim  of  John  Doe  in  the  sum  of 
four  hundred  and  forty  dollars  oxi^  fifty  cents,  and  costs,  and  that 
you  have  the  same  before  me  at  a  Circuit  Court  to  be  held  at  Talla- 
hassee on  the  2d  day  of  February  next.     Herein  fail  not. 

(seal)  Witness  the  Hon.  John  W,  Malone,  Judge,  as  also  Sam- 
uel Short,  Clerk,  and  the  seal  of  said  Court  at  the 
Court  House  at  Tallahassee,  Florida,  this  18th  day 
of  December,  i^96,^ 

Form  No.  2756. 

i 

(Precedent  in  West  v.  Woolfolk,  21  Fla.  193.) 

Eirst  Judicial  Circuit  of. Florida — Circuit  Court  of  Jackson  County. 

In  the  name  of  the  State  of  Florida : 

To  Andrew  Scott,  Sheriff  of  Jackson  County  —  Greeting: 

You  are  hereby  commanded  to  attach  and  take  into  your  custody, 
so  much  of  the  lands,  tenements,  goods  and  chattels  of  Joseph  IV. 
Woolfolk  as  will  be  sufficient  to  satisfy  Theophilus  West  in  the  sum 
oi four  hundred  and  twelve  dollars  and  costs  of  this  suit,  and  that 
you  have  the  same  before  the  Judge  of  our  Circuit  Court  for  the 
county  of  Jackson  on  the  7th  day  of  January,  A.D.  18^^,  the  same 
being  the  first  Monday  of  said  month  and  a  rule  day  of  this  court. 
Herein  fail  not  and  have  then  and  there  this  writ. 

Given  under  my  hand  and  seal  of  office,  at  Marianna,  this  21st 
day  of  December,  iS83. 

(seal)  Frank  Phillips, 

Clerk  Circuit  Court. 

9.  Geoi^a. 

Form  No.  2757* 
(Ga.  Code  (1882),  p.  827.) 

Georgia,  BibbCoyxnty, 

To  all  and  singular  the  Sheriffs  and  Constables  of  said  State : 

1.  See  Fla.  Rev.  Stat.  (1893),  §  1648. 
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You  are  hereby  commanded  to  attach  and  seize  so  much  of  the 
property  of  Richard  Roe  *  as  will  make  the  sum  of  one  thousand 
dollars  and  all  costs,  and  also  to  serve  such  summons  and  garnish- 
ment as  may  be  placed  in  your  hands,  and  that  you  may  make 
return  of  this  attachment,  with  your  actings  and  doings  entered 
thereon,  to  the  spring  term  of  the  Superior  Court  of  said  county, 
to  which  court  this  attachment  is  hereby  made  returnable.  Hereof 
fail  not. 

Witness  my  hand  and  seal,  this  the  18th  day  of  December,  \Z96, 

David  Duncan.^,    (l.  s.) 

10.  Idaho. 

Form  No.  2758* 

In  the  District  Court 
Of  the  Fourth  Judicial  District  of  the  State  of  Idaho, 
In  and  for  the  County  of  Custer. 
John  Doe,  plaintiff,      ) 

against  >  Writ  of  Attachment. 

Richard  Roe,  defendant.  ) 

The  State  of  Idaho 
To  the  SheriflF  of  Custer  County,  Greeting : 

Whereas  the  above  entitled  action  was  commenced  in  the  Dis- 
trict Court  of  the  Fourth  Judicial  District  of  the  state  of  Idaho,  in 
and  for  the  county  of  Custer,  by  the  plaintiff  in  said  action,  to  re- 
cover from  the  defendant  in  said  action  the  sum  of  one  thousand 
dollars,  lawful  money  of  the  United  States,  besides  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  the  1st  day  of  September,  A.D. 
i8P^,  and  costs  of  suit ;  and  the  necessary  affidavit  and  undertaking 
herein  having  been  filed,  as  required  by  law. 

Now,  we  do  therefore  command  you,  the  said  sheriff,  that  you 
attach  and  safely  keep  all  the  property  of  the  said  defendant  Richard 
Roe  vrithin  your  said  county,  not  exempt  from  execution,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  said  plaintiff's  demand,  as 
above  mentioned,  unless  the  said  defendant  give  you  security  by  the 
undertaking  of  at  least  two  sufficient  sureties,  in  an  amount  sufficient 

1.  The  writ  should  make    it  clear  has  no  authority  to  issue  the  attach - 

against  whom  the  attachment  is  issued;  ment  unless  the  judge,  in   granting 

but  as  it  may  be  amended,  the  affidavit  an  attachment,  expressly  so  directs. 

and  bond  may  be  looked  to  in  aid  of  Bates  v,  Shelton  (Ga.  1896),  25  S.  E. 

the  writ  itself  when  it  is  wanting  in  Rep.  16. 

certainty  in  this  respect.     Moore  v.  Commerolal  Notaries  PabUc.  —  Nota- 

Brewer,  94  Ga.  260.  ries  public,  who  are  not  ex  officio  jus- 

S.  An  affidavit  being  made  and  bond  tices  of  the  peace,  have  no  authority 

given  it  is  the  duty  of  the  officer  before  to  issue  attachments  or  garnishments, 

whom  such  affidavit  is  made  and  bond  or  to  subscribe  affidavits,  or  approve 

given,  or  any  other  officer  authorized  bonds  for  the  purpose  of  issuing  the 

so    to    do,    to    issue    an    attachment  same.    Ga.  Laws  (1893),  P*  ii7>  ^<>* 

against     the    defendant.    Ga.    Code  290. 

(1882),  §3269.   But  under  §  3297  tf/jtf^.,  AtfeafibBMiit  of  Water  Graft.— See  the 

of  Ga.  Code,  providing  for  an  attach-  precedent  in  Wallace  v.  State,  46  Ga. 

ment  for  fraud,  the  clerk  of  the  court  200. 
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to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal  to  the 
value  of  the  property  which  has  been  or  is  about  to  be  attached;  in 
which  case  you  will  take  such  undertaking.  And  thereof  make  due 
and  legal  service  and  return. i 

Witness  the  Honorable  John  T  Morgan^  Judge  of 
(sbal)  the  said  District  Court,  this  18th  day  of  December^ 

A.D.  1^6. 
Attest  my  hand  and  the  seal  of  said  court,  the  day  and 
year  last  above  written. 

James  Scriher^  Clerk, 
By  William  Rice^  Deputy  Clerk. 

11.  Illinois, 
a.  In  the  Cireuit  Court. 

Form  No.  2759. 
(I  Starr  &  Curt.  Anno.  Stat.  111.  (2d  ed.),  p.  449.) 

The  People  of  the  State  of  Illinois,  to  the  Sheriff  of  Cook  County — 
Greeting :  ^ 
Whereas  John  Doe  (or  agent  or  attorney  of  John  Doe^  as  the 
case  may  be)  hath  complained  that  Richard  Jxoe  is  justly  indebted 
to  the  said  John  Doe  to  the  amount  of  $1^000,  and  that  (here  state 
the  cause  set  out  in  the  affidavit^  ^  and  the  said  John  Doe  having 
given  bond  and  security  according  to  law  :  We  therefore  command 
you  that  you  attach  so  much  of  the  estate,  real  or  personal,  of  the 
said  Richard  Roe^  to  be  found  in  your  county,  as  shall  be  of  value 
sufficient  to  satisfy  the  said  debt  and  costs,  according  to  the  com- 
plaint, and  such  estate  so  attached  in  your  hands  to  secure,  or  so  to 
provide,  that  the  same  may  be  liable  to  further  proceedings  there- 
upon, according  to  law ;  and  that  you  summon  Richard  Roe  to 
appear  and  answer  the  complaint  of  the  said  John  Doe  at  a  court, 
to  be  holden  at  Chicago^  in  the  county  of  Cook^  upon  the  second 
day  of  February  next;  •  and  that  you  also  summon  Harvey  Flem- 
ing^  and  such  other  persons  as  you  shall  be  required  by  the  said 
John  Doe^  as  garnishee,  to  be  and  appear  at  the  said  court  on  the 
second  day  of  February  next,  then  and  there  to  answer  to  what 
may  be  objected  against  them.  When  and  where  you  shall  make 
known  to  the  said  court  how  you  have  executed  this  writ,  and  have 
you  then  and  there  this  writ. 

1.  See  Idaho  Rev.  Stat.,  §  4305.  the  first  term  or  the  succeeding  term, 

2.  The  writ  shall  be  directed  to  the  to  be  holden  within  two  months.  Me- 
sheriflF,  or,  in  case  he  is  interested  or  chanics'  Sav.  Inst,  v,  Givens,  82  111. 
otherwise    disqualified    or    prevented  157. 

from  acting,   to   the  coroner  of    the  Garnishment  process  can  be  taken 

county    in    which    the    suit    is    com-  out  only  at  the  time  of  beginning  the 

menced.     i  Starr  &  Curt.  Anno.  Stat.  suit.     Coalfield  Co.  v.  Peck,  98  111.  139. 

111.  (2d  ed.),  p.  449,  par.  6.  An  alias  attachment   writ    on    the 

8.  Where  the  suit  is  begun  within  ground  of  nonresidence  is  unauthor- 

ten  days  from  the  first  day  of  the  term,  ized.     Dennison  v,  Blumenthal,  37  III. 

the  writ  may  be  made  returnable  to  A  pp.  385. 
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Witness:  Lucius  Hagans,  clerk  of  the  said  court,  this  18th  daj 
^f  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
*^d  ninety -six.  Lucius  Hagans,^  Clerk. 

(8«Ai-)a 

b.  In  the  Justlee's  Court. 

Form  No.  2760. 

^  (3  Starr  ft  Curt.  Anno.  Stat.  111.  (3d  ed.),  p.  3439.) 

O^te  of  Illinois,  ) 
^^^  County.      \  ""• 
^^   People   of  the    State   of   Illinois,   to   any  Constable   of   said 

County  —  Greeting : 
Whereas  yoAn  Doe  (or  agent  or  attorney  of  John  Doe,  as  the 
case  may  be)  hath  complained  that  Richard  Roe  is  justly  indebted  to 
the  said  John  Doe  in  the  amount  of  fifty  dollars :  and  that  the  said 
Richard  Roe  (here  state  the  cause  as  in  the  affidavit),  and  the 
said  John  Doe  having  given  bond  and  security  according  to  law: 
We,  therefore,  command  you  that  you  attach  so  much  of  the  per- 
sonal estate  of  the  said  Richard  Roe  to  be  found  in  your  county  as 
shall    be  of  value  sufficient  to  satisfy  the  said  debt  and  costs;  and 
such    personal  estate  so  attached,  in  your  hands  to  secure,  or  so  to 
provide  that  the  same  may  be  liable  to  further  proceedings  thereon, 
according  to  law,  before  the  undersigned  justice  of  the  peace.     And 
that  you  summon  the  said  Richard  Roe  to  appear  before  me,  at  my 
office,  on  the  2d  day  of  January  next,*  and  that  you  also  summon, 
w  Sramishees,  all  persons  whom  the  plaintiff  or  his  agent  shall  direct 
to  appear  before  me  at  the  same  time  and  place,  then  and  there  to 
ansiver  what  may  be  objected  against  him  or  them,  when  and  where 
you   sfiall  make  known  how  you  have  executed  this  writ :  and  have 
you    then  and  there  this  writ, 
^i'v^en  under  my  hand  and  seal,  this  18th  day  of  December,  iS96. 
k^^^l)  Henry  Grimshaw, 

Justice  of  the  Peace. 

12.  Indiana, 
a.  In  the  Clreoit  Ck)urt. 

Form  No.  2761. 

p  ^^    ^f  Indiana,  )  In  the  Posey  Circuit  Court, 

eir^V   County.      \  ®®"  Term,  1897. 

^^^m  Doe,  plaintiff,      ) 
n-    ,  against  >  Attachment  No.  87, 

f^^^^^d Roe,  defendant.  ) 

Y>   ^tate  of  Indiana, 

^^^    t: he  Sheriff  of /'(?5^  County: 

^^'^  are  hereby  commanded  to  seize  and  take  into  your  posses- 

^^•*^*^e  writ    in    the   circuit   courts  affixed   to  the  writ,  i  Starr  &  Curt. 

fc  0^    ^^^  signed  by  the  clerk,     i  Starr  Anno.  Stat.  111.  (2d  ed.),  p.  449,  par. 

^v    ^*^-  Anno.  Stat.  111.  (2d  ed.),  p.  6;  and  a  writ  without  such  seal  is  void, 

^^  ^Si*"-  6'  Williams  v.  Vanmetre,  19  111.  393. 

*^e  seal   of  the  court  must  be        3.  The  writ  of  attachment  in  jus- 
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sion  the  personal  property  and  attach  the  lands  of  the  defendant  in 
your  county  not  exempt  from  execution,  or  so  much  thereof  as  will 
satisfy  the  claim  of  the  plaintiff  in  this  action,  ior  jive  hundred  dol- 
lars, together  with  the  costs  of  the  action,  and  return  this  writ  with 
your  doings  thereon  when  fully  executed  and  discharged. 

Witness  the  clerk  and  the  seal  of  said  court  this  6th  day  of  Aprils 
iS97. 

(seal)  Calvin  Clark,  Clerk. 

b.  In  the  Justioe*s  Ck)UFt. 

Form  No.  2762. 

(Horner's  Ind.  Stat.  (1896),  §  1571.) 
State  of  Indiana,  ) 
Clark  County.      \ 

To  any  constable  of  Clark  County  :  Whereas,  yohn  Doe  has  filed 
with  me  the  affidavit  and  bond  necessary  to  entitle  him  to  a  writ  of 
attachment  against  Richard  Roe  for  the  sum  oi fifty  dollars,  claimed 
to  be  due  said  John  Doe,  from  the  said  Richard  Roe.  You  are 
therefore  commanded  to  attach  the  goods,  chattels,  rights,  credits, 
moneys,  and  effects  of  said  Richard  Roe  in  your  county  to  be  kept 
and  disposed  of  according  to  law,  and  make  legal  return  hereof. 

Dated  this  1st  day  of  January,  \2>52, 

Richard  Stiles,  Justice,     (seal) 

18.  Iowa, 
a.  In  the  Distriet  Ck)UFt. 

Form  No.  2763. 
State  of  Iowa,  ) 
Polk  County.    \ 

The  State  of  Iowa,  to  the  Sheriff  of  Polk  County,  Greeting  :1 
Whereas  John  Doe  has  filed  his  petition  in  the  office  of  the  clerk 
of  the  District  Court  of  the  state  of  Iowa  in  and  for  Polk  county, 
duly  sworn  to  according  to  law,  claiming  of  Richard  Roe^  in  the 
sum  oi  five  hundred  dollars,  as  money  due  on  contract,  and  alleging 
that  said  defendant,  Richard  Roe  inhere  may  be  stated  the  ground  of 
attachment  as  in  the  petitiofi),  and  asking  for  a  writ  of  attachment 
against  the  goods,  chattels,  rights  and  credits,  lands  and  tenements, 
of  the  said  Richard  Roe,  and  has  filed  his  bond  as  required  by  law^  :* 

tice's  courts  must  be  made  returnable  2.  The  ordinary  form  of  attachment 

in  not  less  than  five  nor  more  than  in  use  in  Iowa  contains  a  statement  oi 

thirty  days  from  the  date  thereof.     2  the  cause  of  attachment  alleged  in  the 

Starr   &    Curt.    Anno.    Stat.    111.   (2d  petition,  and  also  a  recital  of  the  fact 

ed.),  p.  2429,  par.  75.  that  a  bond   has   been   given;  but    it 

Attacbment  of  Water  Craft. — In   the  has  been  held   that  neither  of  these 

circuit  court,  see  the  s'tatutory  form  in  recitals    is    essential  to    the    validity 

I  Starr  &  C.  111.  Stat.  (1896),  p.  479.   In  of  the  writ.     Wadsworth  v,  Cheenej, 

justice's  court,  seethe  statutory  form  13  Iowa  576;  Hays  v.  Gorby,  3  Iowa 

in  I  Starr  &  C.  111.  Stat.  (1896),  p.  485.  203;  Pitkins  v.  Boyd,  4  Greene  (Iowa) 

1.  See    Miller's    Rev.  Code    Iowa,  255;  Westphal  v.  Sherwood,  69  Iowa 

(1888),  §  2962.  3(55. 
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Now,  therefore,  you  are  hereby  commanded  to  attach  the  goods  and 
chattels,  rights  and  credits,  lands  and  tenements,  of  said  Richard  Roe^ 
except  such  as  are  by  law  exempt  from  execution,  wherever  the  same 
may  be  found  in  your  county,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  said  plaintiff's  claim  as  above  stated,  with  interest  at 
seven  per  cent,  thereon  from  Xht  first  day  of  January ^  i8P7,  and 
costs,  and  safely  preserve  the  same  to  be  dealt  with  as  required  by 
law ;  and  of  this  writ  you  will  make  due  and  legal  service  and  re- 
turn to  our  said  court  on  or  before  the  first  day  of  the  next  term 
thereof.! 

Witness  my  hand  and  seal  of  the  said  District  Court  hereunto 
affixed,  at  my  office  in  Des  Moines^  this  25th  day  of  March ^ 
I&97.  David  Duncan^  Clerk,  etc. 

(sBAL)a 

b.  In  the  Justioe's  Ck)urt 

Form  No.  1764. 


ss. 


State  of  Iowa,  \ 
Boone  county.  \ 

Tbe  State  of  Iowa  to  the  Sheriff  or  any  Constable  of  said  County, 
Greeting: 

^Vhereas  yohn  Doe  has  filed  his  petition,  verified  by  his  oath, 
stating,  among  other  things,  that  Richard  Roe  is  justly  indebted  to 
liirn  on  a  cause  of  action  arising  on  contract  in  the  sum  of  fifty- 
sevr^g  cioUars,  and  that  said  amount  is  due  him  tliereon ;  and  stating 
furtKer  {here  set  forth  the  ground  of  attachment  as  in  the  verified 
t^tiiic^n).  And  whereas  the  said  John  Doe  has  also  filed  an  at- 
tachment bond  as  by  the  statute  in  such  cases  made  and  provided, 
waich  bond  has  been  approved  by  me. 

■*^^iese  are,  therefore,  in  the  name  of  the  state  of  Iowa,  to  com- 

nianci  you  that  you  attach  the  goods,  chattels,  rights,  credits,  moneys, 

*ncl    effects  of  the  said  Richard  Roe  (except  such  as  are  by  law 

^^empt  from  execution),  wherever  the  same  may  be  found  in  said 

OLinty^  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  above 

"^^^rit,  with  interest  and  costs,  pursuant  to  the  statute  in  such 

^^^  tt\ade  and  provided,  and  to  safely  preserve  the  same  to  be  dealt 

^\tVv  according  to  law.     And  of  -this  writ  you  will  make  legal  serv- 

•i^  and  due  return  at  my  office  in  Boone  township,  in  said  county, 

^0  the  27th  day  of  March ^  i8P7,  at  ten  o'clock  in  the  forenoon  of 

that  day. 
Witness  my  hand  at   Boone  in   said  county,  this   16th  day  of 

March^  i8P7.  Henry  Grimshatv^  Justice  of  the  Peace. 

1.  It  is  usual  to  insert  a  direction  to  2.  The  writ  should  bear  the  seal  of 

the  sheriff  to  serve   tlie  attachment,  the  court  in  which  the  action  is  pend- 

and  make  his  return  to  the  court  on  or  ing ;  but  if  it  bears  the  seal  of  another 

before  the  first  day  of  the  next  term,  court,  it  may  be  amended  by  affixing 

but  such  direction  is  not  essential  to  the  proper   seal.     Murdough   v.   Mc- 

the  validity  of  the  writ.     Westphal  v.  Pherrin,  49  Iowa  479.     See  also  Foss 

Sherwood,  69  Iowa  365.  v,  Isett,  4  Greene  (Iowa)  76. 
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14.  Kansas. 

a.  In  the  District  Court. 

Form  No.  1765. 

The  State  of  Kansas,  District  Court  for  the  ISth  Judicial  District 
in  and  for  Cowley  County. 

John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 
The    State   of  Kansas,   to   the   Sheriff  of    Cowley  County,  Greet- 
ing:! 

You  are  hereby  commanded  to  attach  and  safely  keep  the  lands, 
tenements,  goods,  chattels,  stocks,  interest  in  stocks,  rights,  credits, 
moneys,  and  effects  of  the  defendant  in  your  county  not  exempt  by 
law  from  being  applied  to  the  payment  of  the  claims  of  said  plain- 
tiff, or  so  much  thereof  as  will  satisfy  his  claim  for  one  thousand 
dollars,  and  twenty-seven  -fi^  dollars,^  the  probable  costs  of  this 
action.  You  will  make  due  return  of  this  order  on  the  15th  day  of 
January,  A.D.  i8P7,  twenty  days  after  date. 

Witness  my  hand  and  the  seal  of  said  court  affixed,  at  my 
ofHce,  in  the  city  of  Winjield  this  26th  day  of  December^  A.D. 
i8P^.  John  Martin,  Clerk. 

(ssal) 

b.  In  the  Justioe's  Court. 

Form  Nd.  2766. 

John  Doe,  plaintiff,       )  Before  Henry   Grimshaw,  a  Justice  of 
against  >      the  Peace  of  the  City  off  Winjield^  in 

Richard  Roe,  defendant.  )       Cowley  County,  Kansas. 
State  of  Kansas,  Cowley  County,  ss. : 

The  State  of  Kansas,  to  Charles  Cross, ^  Constable  of  the  City  of 
Winjield,  in  said  County : 

You  are  hereby  commanded  to  attach  and  safely  keep  in  your 
custody  the  goods,  chattels,  stocks,  interest  in  stocks,  rights,  cred- 
its, moneys,  and  effects  of  said  defendant,  Richard  Roe,  in  your 
county  not  exempt  by  law  from  being  applied  to  the  pajmient  of 
Jifty-seven  and  -j^  dollars,  the  claim  of  said  plaintiff,  John  Doe,  or 
so  much  thereof  as  will  satisfy  said  claim,  and  seven  and  -^-^^  dollars, 
the  probable  costs  of  this  action.  And  return  this  order  on  the  7tk 
day  of  January,  A.D.  i8P7,  Sitten  o'clock  A.M. 

Witness  my  hand,  at  my  office  in  said  city,  this  26th  day  of 
December,  i8P^.  Henry  Grimshaw, 

Justice  of  the  Peace. 

1.  The  order  of  attachment  should  able  costs  shall  not  exceed  fifty  dollar?, 
be  directed  and  delivered  to  the  sheriff.     2  Kan.  Gen.  Stat.  {1889),  ^  4276. 

3  Kan.  Gen.  Stat.  (1889),  §  4276.  S.  The  order  should   be   addressed 

2.  The  amount  included   for  prob-    and  delivered  to  any  constable  of  the 
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■ 

15.  Kentucky. 

Form  No.  2767. 
Marshall  Circuit  Court. 
yohn  Doe^  plaintiff,       ) 

against  >  Order  of  Attachment. 

/?fVAar^/?d^,  defendant.  ) 

The  Commonwealth  of  Kentucky,  1  to  the  Sheriff  of  MarshcUl 
County,*  Greeting: 
You  are  commanded  to  attach  and  safely  keep  the  property  of 
the  defendant,  Richard  Roe^  in  your  county  not  exempt  from  exe- 
cution, or  so  much  thereof  as  will  satisfy  the  claim  of  the  plaintiff, 
John  Doe,  in  this  action,  for  the  sum  of  Jive  hundred  dollars,*  and 
thirty^  dollars  for  the  probable  costs  thereof,  and  to  summon  the 
garnishees,  if  any,  to  answer  in  this  action  on  the  first  day  of  the  next 
March  term  of  the  Marshall  Circuit  Court. •  And  you  will  make 
due  return  of  this  order  on  that  day.  Witness :  David  Duncan^ 
clerk  of  said  court,  this  18th  day  of  February ,  i8P7. 

David  Duncan  fi  Clerk. 

16.  Louisiana. 

Form  No.  2768. 
The  State  of  Louisiana. 

John  Doe       )  j^  ^^^  Justice's  Court  of  the Ward,  in  the 

against  >      Y2.x\%\i  of  Orleans ^ 

Richard  Roe,    ) 

To  the  Constable  of  said  Ward  : 

Whereas  John  Z>otf  has  filed  as  required  by  law  the  necessary 

proper  township.     2  Kan.  Gen.  Stat,  costs  shall  not  exceed  thirty  dollars. 

(18^).  §  4876.  Bullitt's  Civ.  Code  Ky.,  ^  199. 

1.  The  order  is  void  unless  it  runs  0.  As  to  the  time  within  which  the 
in  the  name  of  the  commonwealth,  garnishees  should  be  summoned  to 
Ycager  v.  Groves,  78  Ky.  378.  answer  in  circuit  courts  having  con- 
Where  the  summons  was  issued  in  tinuous  session,  see  Bullitt's  Civ.  Code 
the  name  of  the  commonwealth,  and  Ky.,  p.  703,  note  (</). 
an  order  of  attachment  was  indorsed  6.  Under  §  238  of  the  Civil  Code, 
thereon  by  the  clerk,  but  when  read  and  the  amendment  of  April  5,  1888, 
br  itself  was  not  issued  in  the  name  of  authorizing  the  clerk  to  grant  an 
the  commonwealth,  it  was  held  that  attachment  in  suits  for  debts  not  due, 
the  summons  and  indorsement  should  the  clerk  ma^r  issue  the  attachment 
be  read  together  as  forming  one  writ,  without  making  a  separate  order 
and  the  attachment  would  be  consid-  granting  the  attachment,  or  directing 
ered  as  issued  in  the  name  of  the  com-  himself  to  issue  the  writ.  Ouerbacker 
roonwealth.  Northern  Bank  v.  Hunt,  v,  Claflin,  96  Ky.  235. 
93  Ky.  72.  •  7.  If  the  action  is  pending  in  the 
S.  The  order  shall  be  directed  and  district  court,  the  caption  will  be  as 
delivered  to  the  sheriff.  Bullitt's  Civ.  follows : 
Code  Ky.,  §  199.  State  of  Louisiana, 

8.  It  is  sufficient  if  the  order  directs  Seventh  Judicial  District  Court, 

the  attachment  to  issue  for  the  amount  Parish  of  Bast  Carroll^  La. 

claimed  in  the  petition  in  which  the  Standard  Cotton  Seed  Oil  Co. 

debt    is   specifically    described,    and  vs. 

judgment  asked  for  the  sum  alleged.  Peter  Mathison. 

Kleine  v,  Nie,  88  Ky.  542.  Standard   Cotton   Seed   Oil   Co.  v. 

4.  The  amount  inserted  for  probable  Mathison,  47  La.  Ann.  713. 
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affidavit  and  bond  to  obtain  an  order  of  attachment  against  Richard 
Roc  in  an  action  wherein  the  said  John  Doe  is  plaintiff  and  the  said 

Richard  Roe  is  defendant,  now  depending  in  the Justice's 

Court  of  the  parish  of  Orleans^  to  recover  from  the  defendant  in 
said  action  in  the  sum  oi  seventy-jive  dollars. 

Therefore,  you  are  commanded  to  attach  and  safely  keep  all  the 
movable  property,  rights,  and  credits  of  the  said  defendant  in  this 
parish  not  exempt  from  seizure,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  said  plaintiff's  demand  and  the  probable  costs  of 
this  action.     You  will  make  due  return  of  this  order. 

Witness  my  hand  this  6th  day  of  April,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace 
of  said  Ward. 

17.  Maine. 

In  Maine  the  statute  prescribing  the  contents  and  form  of  the 
writ  is  substantially  the  same  as  that  of  Massachusetts.^ 

18.  Maryland. 

a.  In  CooFts  of  Record. 

(1)     On  Original  Process.^ 

Form  No.  2769. 
The  State  of  Maryland, 

To  the  Sheriff  of  Allegany  County,  Greeting : 

Whereas  John  Doe  (or  Samuel  Short  on  behalf  of  John  Doe)  has 
appeared  before  the  clerk  of  the  Circuit  Court  of  Allegany  county,  and 
produced  and  Rled  in  court  a  bond  as  evidence  of  indebtedness, 
and  made  oath  in  due  form  of  law  that  a  certain  Richard  Roe  is  in- 
debted to  the  said  John  Doe  in  the  full  and  just  sum  oijive  hundred 
dollars  {%600)  over  and  above  all  discounts,  and  that  the  said  John 
Doe  (or  Samuel  Short)  knows  (or  has  good  reason  to  believe)  that  the 
said  Richard  Roe  is  about  to  abscond  from  this  state  (or  state  one  or 
more  of  the  other  statutory  grounds  for  attachment  on  original  process 
for  fraud).  We  therefore  command  you  that  you  attach  the  lands, 
tenements,  goods,  chattels,  and  credits  of  the  said  Richard  Roe  to 
the  value  oi  five  hundred  dollars  (%500)  current  money,  and  costs  of 
this  attachment  according  to  the  Code  of  Public  General  Laws  of  the 
State  of  Maryland  in  such  case  made  and  provided.  And  we  fur- 
ther command  you  that  you  make  known  unto  the  person  or  per- 
sons in  whose  hands  you  lay  this  attachment,  that  he,  she,  or  -they 
be  and  appear  before  the  judge  of  the  said  Circuit  Court  of  Alle^ 
gany  county,  at  the  court-house  in  said  county,  on  the  second  Afon- 

1.  See  the  forms  of  the  writ  of  causes  mentioned  in  the  statutes  dilfer 
attachment  in  Massachusetts.  See  from  those  here  given  only  in  the  pre- 
also  Me.  Rev.  Stat.  (1883),  p.  672,  liminary  recitals,  for  which  see  the 
§  2;  Mass.  Pub.  Stat.  (1887),  c.  161,  appropriate  affidavits  for  attachment 
§§  13-16.  in    Maryland,    where    references    are 

2.  Writs    of   attachment  for  other  made  to  the  statutes  and  decisions. 
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day  of next,  to  show  cause,  if  any  he,  she,  or  they  have,  why 

the  lands,  tenements,  goods,  chattels,  or  credits  by  you  attached  by 
virtue  of  this  writ  in  his,  her,  or  their  hands,  shall  not  be  condemned 
and  execution  thereof  had  and  made  to  and  for  the  use  of  the  said 
John  DoCy  as  of  the  lands,  tenements,  goods,  chattels,  and  credits  of 
the  said  Richard  Roe^  according  to  the  Code  aforesaid  in  such  case 
made  and  provided,  if  to  him,  her,  or  them  it  shall  seem  meet.  And 
how  you  shall  execute  this  writ  make  known  to  the  said  court,  at  the 
day  and  place  aforesaid,  and  have  you  then  and  there  this  writ.^ 

Witness:  The  Honorable  Roger  B.  Taney,  Chief  Judge  of  the 
Circuit  Court  of  Allegany  county,  the  sixth  day  of  April  in  the  year 
eighteen  hundred  and  ntnety-seven. 
Issued  the  6th  day  of  April,  i8P7. 
(seal)  Calvin  Clark,  Clerk. 

(2)  To  Anothbr  County  after  Nulla  Bona. 

Form  No.  2770. 
The  State  of  Maryland, 

To  the  Sheriff  of  Garrett  County,  Greeting : 
Whereas,  at  a  sitting  of  the  Circuit  Court  of  Allegany  county, 
jr?.8^n  and  held  at  the  court-house  in  Cumberland  on  the  second 
^oncJay  in  January  in  the  year  eighteen  hundred  and  ninety-seven, 
^  *^^«*tain  John  Doe,  by  consideration  of  the  said  court,  had  judg- 
^f   ^^  of  the  said  court  to  recover  against  a  certain  Richard  Roe,  late 
^^^^mherland,  as  well  for  the  sum  of  Jive  hundred  dollars  ( %500) 
^^^V^e  sum  of  thirty-seven  dollars  ($57),  for  his  costs  and  charges  by 
\v\tt)  about  his  suit  in  that  behalf  laid  out  and  expended;  and  whereas, 
on  the  twenty-fourth  day  of  January  in  the  year  eighteen  hundred  and 
ninety-seven,  command  was  given  to  the  sheriff  of  Allegany  county, 
to  attach  any  of  the  goods,  chattels,  lands,  or  tenements  of  the  said 
Richard  Roe  if  they  should  be  found  in  his  bailiwick,  to  the  value 
of  the  aforesaid  debt,  costs,  and  charges  aforesaid ;   and  when  he 
should  have  the  same  so  attached,  or  any  part  thereof,  the  same  in 
his  custody  should  safe  keep,  so  that  he  should  have  the  same  before 
the  said  court,  to  be  held  in  the  court-house  in  Cumberland  on  the 
second  Monday  of  March  next,  then  and  there  to  be  condemned 
according  to  the  Code  of  Public  General  Laws  of  the  State  of  Mary- 
land in  such  case  made  and  provided,  to  and  for  the  use  of  the  said 
John  Doe,  etc.  (continuing  as  in  the  original  process  for  fraud)  ; 
on  which  said  second  Monday  in  March  the  said  plaintiff  made 
return  of  said  writ  to  said  court,  that  said  Richard  Roe  had  no  lands, 
tenements,  goods,  chattels,  or  credits  in  his  bailiwick  which  he  could 
attach  or  whereof  he  could  cause  to  be  made  and  levied  the  damages, 

1.  Compare  the  precedents  in  Daw-  Gill  &  J.  (Md.)  57;  Boarman  z\  Pat- 
son  V.  Brown,  13  Gill  &  ].  (Md.)  56;  terson,  i  Gill  (Md.)  376;  Mears  v. 
Boannanv.  Patterson,  I  Gill  (Md.)  375.  Adreon,  31  Md.  231;  Rohr  v.  Ander- 

StamrtNoto. — For  forms  of  the  short  son,  51  Md.  306;  Franklin  v,  Claflin, 

note  accompanying  the  writ,  see  the  49  Md.  36;  Hoffman  v.  Reed,  57  Md. 

precedents   in  Dawson  v.  Brown,    13  371;  Dellone  v,  Hull,  47  Md.  113. 
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costs,  and  charges  aforesaid  as  it  likewise  appears  of  record  :  There- 
fore, you  are  hereby  commanded  to  attach  any  of  the  lands,  tene- 
ments, goods,  chattels,  or  credits  of  the  said  Richard  Roe  if  they 
should  be  found  in  your  bailiwick  to  the  value  of  the  debt,  costs,  and 
charges  aforesaid,  and  when  you  have  the  same  so  attached,  or  any 
part  thereof,  the  same  in  your  custody  safe  keep,  so  that  you  have 
the  same  before  the  Circuit  Court  of  Allegany  county,  to  be  held  at 
the  court-house  in  said  county  on  the  second  Monday  of  May  next, 
then  and  there  to  be  condemned  according  to  the  Code  of  Public 
General  Laws  of  the  State  of  Maryland  in  such  case  made  and  pro- 
vided ;  and  you  are  likewise  commanded  to  make  known  to  such 
person  or  persons  within  whose  hands  or  possession  the  said  lands, 
tenements,  goods,  chattels,  or  credits  of  the  said  Richard  Roe  shall 
be  attached,  that  he,  she,  or  they  be  and  appear  at  the  said  court  at 
the  day  and  place  aforesaid,  to  show  cause,  if  any  he,  she,  or  they 
have,  why  the  said  lands,  tenements,  goods,  chattels,  or  credits  so 
as  above  in  his,  her,  or  their  hands  attached,  should  not  be  con- 
demned and  execution  thereof  had  and  made  as  in  other  cases  of 
recoveries  and  judgments  given  in  courts  of  record,  according  to  the 
terms  of  the  Code  of  General  Public  Laws  of  the  State  of  Maryland, 
if  to  him,  her,  or  them  it  should  seem  meet.  And  how  you  shall 
execute  this  writ  make  known  unto  the  said  court  on  the  day  and 
at  the  place  aforesaid,  and  have  you  then  and  there  this  writ. 
(  Teste ^  signature y  and  seal  as  in  Form  No,  2769.) 

(8)  After  Two  Non  Ests.i 

Form  No.  2771. 
State  of  Maryland, 

To  the  Sheriff  of  Allegany  County,  Greeting : 

Whereas,  at  a  sitting  of  the  Circuit  Court  of  Allegany  county 

begun  and  held  at  the  court-house  in  Cumberland^  on  the 

day  of ,  in  the  year  eighteen  hundred  and  ninety-seven^  a  cer- 
tain yohn  Doe^  by  the  consideration  of  said  court,  had  judgment  for 
the  writ  of  the  state  of  Maryland,  of  an  attachment  against  the 
lands,  tenements,  goods,  chattels,  and  credits  of  a  certain  Richard 
Roe,  as  well  for  the  sum  oi  four  hundred  and  sixty-two  dollars  and 
^/f/*/y  cents,  with  interest  from  the  frst  day  of  January,  i8P7,  as 

the  sum  of dollars  for  his  costs  and  charges  by  him  about 

his  suit  in  that  behalf  laid  out  and  expended  and  to  be  expended 
in  the  prosecution  of  said  writ  of  attachment.  Therefore,  you  are 
hereby  commanded  to  attach  any  of  the  lands,  tenements,  goods, 
chattels,  or  credits  of  the  said  Richard  Roe  if  they  should  be  found  in 
your  bailiwick,  to  the  value  of  the  aforesaid  debt,  costs,  and  charges, 
and  when  you  have  the  same  so  attached,  or  any  part  thereof,  the 
same  in  your  custody  safe  keep,  so  that  you  have  the  same  before 
•  the  said  court,  to  be  held  at  the  court-house  in  said  county  on  the 
day  of  — I next,  then  and  there  to  be  condemned  accord- 

1.  For  forms  of  the  petition  and  order  for  the  above  writ,  see  Form  No, 
3577,  note  I,  p.  359. 
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ing  to  the  Code  of  Public  General  Laws  of  the  State  of  Maryland 
in  such  case  made  and  provided,  unless  the  said  Richard  Roe  shall 
then  and  there  appear  and  answer  an  action  at  the  suit  of  yohn  Doe, 
and  you  are  likewise  commanded  to  make  known  to  such  person  or 
persons  in  whose  hands  or  possession  the  said  lands,  tenements, 
goods,  chattels,  or  credits  of  the  said  Richard  Roe  should  be  at- 
tached, that  he,  she,  or  they  be  and  appear  at  the  said  court  at  the 
date  and  place  aforesaid,  to  show  cause,  if  any  he,  she,  or  they  have, 
why  the  said  lands,  tenements,  goods,  chattels,  or  credits  so  as  above 
in  his,  her,  or  their  hands  attached  should  not  be  condemned  and 
execution  thereof  had  and  made  as  in  other  cases  of  recoveries  and 
judgments  given  in  the  courts  of  record,  according  to  the  directions 
of  the  Code  of  Public  General  Laws  of  the  State  of  Maryland,  if  to 
him,  her,  or  they  it  should  seem  meet.  And  how  you  shall  execute 
this  writ  make  known  unto  the  said  court  on  the  day  and  at  the 
place  aforesaid,  and  have  you  then  and  there  this  writ. 

(  Teste,  signature,  and  seal,) 

b.  In  the  Justioe's  Goupt. 
Form  No.  2772. 

State  of  Maryland,  Allegany  County,  Set. 
To  John  West,  Constable  of  said  County,  Greeting : 
Be  it  remembered,  that  on  the  18th  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  before  me, 
the  subscriber,  a  justice  of  the  peace  of  the  State  of  Maryland  in 
and  for  the  said  county,  personally  appeared  John  Doe,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  God  that  Richard  Roe  is 
justly  and  bona  fide  indebted  unto  him  the  said  John  Doe,  in  the 
sum  of  ninety-four  dollars  and  sixty  cents  over  and  above  all  dis- 
counts.   And  at  the  same  time  the  said  John  Doe  produced  to  me 
(M^  evidence  of  debt),  on  and  by  which  the  said  Richard  Roe  is  so 
indebted,  which  is  hereto  annexed.     And  the  said  John  Doe  did  also 
niake  oath  that  he  has  good  reason  to  believe  that  the  said  Richard 
Rot  is  about  to  abscond  from  this  state  (or  ^  that  the  said  Rich- 
^rd  Roe  has  assigned,  disposed  of,  or  concealed,  or  is  about  to  as- 
^^gn,  dispose  of,  or  conceal,  his  J>roperty,  or  some  portion  thereof^ 
'^iih  intent  to  defraud  his  creditors^  or  that  the  said  Richard  Roe 
fraudulently  contracted  the  debt  or  incurred  the  obligation  afore- 
said, or  that  the  said  Richard  Roe  has  removed  or  is  about  to  re- 
fnoroe  his  property,  or  some  portion  thereof,  out  of  the  state,  with 
intent  to  defraud  his  creditors). 

Sworn  before  Henry  Grimshaw,  J.  P.  (seal) 
Therefore,  you  are  hereby  commanded  to  attach  any  of  the  lands, 
tenements,  goods,  chattels,  rights,  and  credits  of  the  said  Richard 
R^.  if  they  shall  be  found  in  your  bailiwick,  to  the  value  of  the 
aebt,  costs,  and  charges  aforesaid,  and  when  you  have  the  same 
so  attached,  or  any  part  thereof,  the  same  in  your  custody  safe  keep, 
so  that  you  have  the  same  before  me  at  my  office  in  the  city  of  Cum- 
berland on  the day  of  January  in  the  year  of  our  Lord  i8P7, 
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at  ten  o'clock  A,M.^  then  and  there  to  be  condeftined  according  to 
the  Act  of  Assembly  in  such  case  made  and  provided,  to  and  for  the 
use  of  the  said  yohn  Doe,  unless  the  said  Richard  Roe  shall  come 
then  and  there  in  person  or  by  lawful  attorney  and  show  sufficient 
cause  to  the  contrary.  And  you  are  likewise  commanded  to  make 
known  to  such  person  or  persons  in  whose  hands  or  possession  the 
goods,  chattels,  rights,  and  credits  of  the  said  Richard  Roe  shall  be 
attached,  that  he,  she,  or  they  be  and  appear  before  me  at  the  day, 
hour,  and  place  aforesaid,  to  show  cause,  if  he,  she,  or  they  have 
any,  why  the  said  goods,  chattels,  rights,  and  credits  so  as  above 
laid  in  his,  her,  or  their  hands  attached,  should  not  be  condemned, 
and  execution  thereof  had  and  made  as  in  other  cases  of  recoveries 
and  judgment  given  in  courts  of  record,  according  to  the  Act  of 
Assembly  aforesaid,  if  to  him,  her,  or  them  it  shall  seem  meet.  And 
how  you  shall  execute  this  writ  make  known  unto  the  subscriber, 
a  justice  of  the  peace  of  the  said  county,  on  the  day  and  at  the  place 
aforesaid,  and  have  you  then  and  there  this  writ. 

Witness,  the  subscriber,  a  justice  of  the  peace  of  the  said  state 
in  and  for  the  county  aforesaid,  who  hath  hereto  set  his  hand  and 
seal,  this  18th  day  of  December  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six, 

Henry  Grimshaw^  J.  P.     (sbal) 

■ 

Form  No.  2773. 

Baltimore  City,  Set. 

State  of  Maryland,  to  yohn    West^  Constable  of  said  City,  Greet- 
ing : 

Whereas  on  the  18th  day  of  December^  i8P^,  before  Henry  Grim- 
shaWy  a  justice  of  the  peace  of  the  said  state  in  and  for  Baltimore 
City,  a  certain  yohn  Doe^  by  the  judgment  of  said  justice,  recovered 
against  a  certain  Richard  Roe  the  sum  of  seventy-four  dollars  debt, 
with  interest  thereon  from  the  1st  day  of  September ^  i8P^,  until  paid, 
and  nine  dollars  costs. 

Therefore,  you  are  hereby  commanded  to  attach  any  of  the  lands, 
tenements,  goods,  chattels,  and  credits  of  the  said  Richard  Roe  if 
they  shall  be  found  in  your  bailiwick,  to  the  value  of  the  judgment 
debt,  costs,  and  charges  aforesaid,  and  when  you  have  the  same  so 
attached,  or  any  part  thereof,  the  same  in  your  custody  safe  keep, 
so  that  you  have  the  same  before  me  at  my  office  (designate  locality) 

on  the day  in  yanuary  next,  at  ten  A.M. ,  then  and  there  to  be 

condemned  according  to  the  Acts  of  Assembly  in  such  case  made  and 
provided,  to  and  for  the  use  of  the  said  yohn  Doe,  unless  the  said 
Richard  Roe  shall  come  then  and  there  in  person  or  by  lawful 
attorney  and  show  sufficient  cause  to  the  contrary.  And  you  are 
likewise  commanded  by  good  and  lawful  men  of  your  bailiwick  to 
make  known  to  such  person  or  persons  in  whose  hands  or  possession 
the  said  goods,  chattels,  rights,  and  credits  of  the  said  Richard  Roe 
shall  be  attached,  that  he,  she,  or  they  be  and  appear  before  me  at 
the  day,  hour,  and  place  aforesaid,  to  show  cause,  if  he,  she,  or  they 
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have  any,  why  the  said  goods,  chattels,  and  credits  so  as  above 
laid  in  his,  her,  or  their  hands  attached,  should  not  l:fe  condemned 
and  execution  thereof  had  and  made  as  in  other  cases  of  recoveries  and 
judgments  given  in  courts  of  record,  according  to  the  direction  of 
the  Acts  of  Assembly  aforesaid,  if  to  him,  her,  or  them  it  shall 
seem  meet.  And  how  you  shall  execute  this  writ  make  known 
unto  the  subscriber,  a  justice  of  the  peace  of  the  said  city,  on 
the  day  and  at  the  place  aforesaid,  and  have  you  then  and  there 
this  writ. 

Witness,  the  subscriber,  a  justice  of  the  peace  of  the  said  state 
in  and  for  the  city  aforesaid,  who  hath  hereto  set  his  hand  and  seal, 
this  2Jlith  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six, 

Henry  Grimshav),  J.  P.     (sbal) 

19.  Massaehusetts. 
a.  Attaehment  and  Capias. 
Form  No.  2774. 
Cotnmonwealth  of  Massachusetts. 

Suffolk,  88. 

(sbal)  To  the  Sheriffs  of  our  several  counties,  or  their  deputies. 
Greeting : 

We  command  you  to  attach  the  goods  or  estate  of  Richard  Roe,^ 
of  Boston,  in  said  county,  to  the  value  of  three  hundred  dollars,  and 
for  want  thereof  to  take  the  body  of  the  said  defendant,  if  he  may 
be  found  in  your  precinct,  and  him  safely  keep  so  that  vou  have 
him  before  our  justice  of  our  Superior  Court,  next  to  be  nolden  at 
Boston,  within  and  for  said  county  of  Suffolk,  on  tYi<tJirst  Monday 
of  April  next, 3  then  and  there  to  answer  unto  yohn  Doe,  of  said 
Boston,  in  an  action  of  contract,  to  the  damage  of  the  said  plaintiff 
(as  he  says)  the  sum  of  three  hundred  dollars,  which  shall  then  and 
there  be  made  to  appear  with  other  due  damages,  and  have  you  there 
this  -writ  with  your  doings  therein. 

Witness:  Albert  Mason, '^  Esquire,  at  Boston^  the  Jirst  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven.  yoseph  Willard,  Clerk. 

1.  The  full  Christian  names  of  the  alleged  in  some  form  that  the  name  is 

parties  should  be  given ;  the  habit  of  fictitious  and  is  used  because  defend- 

using  initials  only  is  not  commend-  ant's  real  name  is  unknown.     Baxter 

able.     Getchell  v,  Moran,   124  Mass.  v.  Doe,  142  Mass.  562. 

407.  2.  Original  writs  issuing  from  the 

If  the  name  of  the  defendant  is  not  supreme  judicial    court  or    superior 

known  to  the  plaintiff,  the  writ  may  court  shall  be  served  fourteen  days  at 

be  issued  against  him  by  a  fictitious  least  before  the  term  at  which  they 

name,  but  in  such  case  there  should  are  returnable.     Mass.   Pub.  Stat.,  c. 

be  personal  service  of  the  writ.     Mass.  161,  ^  27. 

Pub.  Stat«,  c.  161,  §  20;  Baxter  v.  Doe,  8.  The  absence  of  the  teste  may  be 

142  Mass.  558 ;  Fitzgerald  v.  Salentine,  remedied    by    amendment.     Nash    v. 

10  Met.  (Mass.)  436.    And  it  should  be  Broply,  13  Met.  (Mass.)  476. 
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b.  Attaehment  and  Summons. 
Form  No.  2775. 

Commonwealth  of  Massachusetts. 
Suffolk,  88. 

(seal)  To  the  Sheriffs  of  our  several  Counties,  or  their  Deputies, 
Greeting : 

We  command  you  to  attach  the  goods  or  estate  oi  Richard  Roe y^oi 
Boston,  in  said  county,  to  the  value  of  three  hundred  dollars,  and  to 
summon  *  the  said  defendant,  if  he  may  be  found  in  your  precinct, 
to  appear  before  our  justices  of  our  Superior  Court,  next  to  be  holden 
at  Boston,  within  and  for  the  county  of  Suffolk,  on  the  first  Mon- 
day of  April  next, 3  then  and  there  to  answer,  etc.  {continuing  and 
concluding  as  in  Porm  No,  £774)- 

c.  Attaehment  with  Trustee  Process. 
'  Form  No.  2776. 

Commonwealth  of  Massachusetts. 
Suffolk^  88. 

To  the  Sheriff  of  our  County  of  Suffolk,  or  his  Deputy, 
(  seal)  or  any  Constable  of  any  City  or  Town  in  said  County, 

or  either  of  them.  Greeting: 

We  command  you  to  attach  the  goods  or  estate  of  yohn  Doe,  of 
Boston,  in  said  county,  to  the  value  of  three  hundred  dollars,  and 
summon  the  said  defendant,  if  he  may  be  found  in  your  precinct, 
to  appear  before  our  justices  of  the  Municipal  Court  of  the  Charles- 
town  District,  to  be  holden  in  said  Charlestown  District,  in  the  city 
of  Boston,  within  and  for  said  county  of  Suffolk,  for  civil  business, 
on  Saturday,  the  twenty-third  day  of  yanuary,^  at  nine  of  the  clock 
in  X}ci<t  forenoon ;  then  and  there  in  our  said  court  to  answer  unto 

1.  See  note  I,  preceding;  form.  3.  When  an  action  is  brought  against 

2.  In  actions  against  corporations,  a  county,  city,  town,  precinct,  parish, 
and  in  other  cases  in  which  goods  and  religious  society,  or  school  district,  or 
estates  may  be  attached  but  in  which  against  proprietors  of  wharves,  gen- 
the  defendant  is  not  liable  to  arrest,  eral  fields,  or  real  estate  lying  in  com- 
the  writ  of  attachment  and  original  mon,  the  writ  shall  be  served  thirty 
summons  may  be  combined  in  one,  days  at  least  before  the  return  day. 
requiring    the    officer    to    attach   the  Mass.  Pub.  Stat.,  c.  161,  ^  28. 

goods  and  estate,  and  to  summon  the  And   this  provision   applies  to  the 

defendant.     Mass.  Pub.  Stat.,  c.  161 ;  service  of  process  upon  a  trustee  when 

§   16;   Willington  v.  Stearns,  x   Pick,  the  trustee  is  such  corporation.     Har- 

(Mass.)  497.  ris  r.  Doherty,  119  Mass.  142.   See  also 

When  goods  or  estates  are  attached  Belknap  v.  tiibbens,  13  Met.  (Mass.) 

on  either  of  the  writs  of  summons  and  471. 

attachment,  or  capias  and  attachment,  4.  Original  writs  issued  by  a  police, 

there   must    be   a   separate  summons  district,  or   municipal   court,  or  trial 

served  on  the  defendant  after  the  at-  justice,  shall  be  sen-ed  not  less  than 

tachment,    and     the    service    thereof  seven  nor  more  than  sixty  days  before 

shall    be  a   sufficient   service   of    the  the  return  day.     Mass.  Pub.  Stat.,  c. 

original  summons.     Pub.  Stat.  Mass.,  i6x,  ^  27.     But  no  trustee  writ  issuin|r 

c.    161,  §   15;  Wilbur  V,  Ripley,   124  from  any  of  said  courts  shall  be  made 

Mass.  468;  Harrington  v.  Conolly,  116  returnable  more  than  thirty  days  after 

Mass.  69;   Peabody  ?>.  Hamilton,  106  its  date.     Mass.   Pub.    Stat.,   c.    1S3, 

Mass.  217.  ^  7. 
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Richard  Roe,  of  said  Boston,  in  an  action  of  contract.  To  the 
damage  of  said  plaintifif,  as  he  says,  the  sum  of  three  hundred  dol- 
lars, which  shall  then  and  there  be  made  to  appear,  with  other  due 
damages.  And  whereas  the  said  plaintiff  says  that  the  said  defend- 
ant  has  not  in  his  own  hands  and  possession  goods  and  estates  to 
the  value  of  three  hundred  dollars  aforesaid,  which  can  be  come  at 
to  be  attached,  but  has  intrusted  to  and  deposited  in  the  hands  and 
possession  of  Charles  y,  A.  Sanderson,  of  Chelsea,  in  the  county 
of  Suffolk,  tm^tQe  of  the  defendant,  goods,  effects,  and  credits  to 
the  said  value : 

We  command  you,  therefore,  that  you  summon  the  said  trustee, * 
if  he  may  be  found  in  your  precinct,*  to  appear  before  our  justices 
of  our  said  court,  to  be  holden  as  aforesaid,  to  show  cause,  if  any  he 
has,  why  execution  to  be  issued  on  such  judgment  as  the  said  plain- 
tiff may  recover  against  the  said  defendant  in  this  action,  if  any, 
should  not  issue  against  his  goods,  effects,  or  credits  in  the  hands  or 
possession  of  the  said  trustee. 

And  have  you  there  this  writ  with  your  doings  therein. 

Witness, -^4?«ry  W.  Bragg,  Esquire,  at  Boston  An  said  Charlestown 
District,  the  twelfth  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven,      Charles  S,  Sullivan,  Clerk. 

20.  Michigan. 

a.  In  the  Cireuit  Court. 

Form  No.  2777. 

State  of  Michigan,       )  The  Circuit  Court  for  the  County  of 

County  of  Montcalm,  \     '  Montcalm, 

In  the  Name  of  the  People  of  the  State  of  Michigan. 
To  the  Sheriff  of  the  County  of  Montcalm,  Greeting: 

You  are  commanded  to  attach  so  much  of  the  lands,  tene- 

.  V     ments,  goods,  chattels,  moneys,  and  effects  of  the  de- 

^  '     fendant,  Richard  Roe,    not   exempt   from   execution,* 

wheresoever  the  same  may  be  found  within  the  county 

of  Montcalm,  as  will  be  sufficient  to  satisfy  the  demand  of  John 

1.  Service  of  the  writ  in  trustee  proc-  v.  Webber,  6  Cusli.  (Mass.)  560;  Bar- 
ess  must  be  by  delivery  of  a  copy  to  rows  v.  Rose,  7  Gray  (Mass.)  282; 
the  trustee.  Belknap  v,  Gibbens,  13  Dole  t^.  Boutwell,  i  Allen  (Mass.)  286; 
Met.  (Mass.)  472.  Murphyv. Merrill,  12 Cush.  (Mass.) 284. 

2.  When  the  action  is  brought  in  But  no  person  shall  be  held  to  an- 
the  supreme  judicial  court  or  superior  swer  as  trustee  in  an  action  before  a 
court,  if  all  the  persons  named  as  trus-  trial  justice,  or  before  a  police  or  dis- 
tees  in  the  writ  dwell  or  have  their  trict  court,  in  any  other  county  than 
usual  places  of  business  in  one  county  that  in  which  he  dwells  or.  has  his 
the  writ  shall  be  returnable  in  such  usual  place  of  business,  and  if  a  per- 
countj;  otherwise  it  may  be  returnable  son,  summoned  as  trustee  before  such 
in  any  county  in  which  either  of  them  a  justice  or  court,  is  out  of  the  county 
dwells  or  has  his  usual  place  of  busi-  at  the  time  of  the  service  of  the  orig- 
ness,  without  regard  to  the  domicile  of  inal  writ  on  him  and  does  not  return 
rhe  other  parties.  Mass.  Pub.  Stat.,  before  the  final  judgment  in  the  suit, 
c.  183,  ^  3.  See  also  Hooper  v.  Jelli-  he  shall  not  be  chargeable  as  trustee, 
son,  22  Pick.  (Mass.)  250;  Lewis  v.  Mass.  Pub.  Stat.,  c.  183,  §4. 
Denney,  4  Cush.  (Mass.)  588;  Brown  3.  Any  property  subject  to  execution 
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Doe,  the  plaintiff,  and  costs  of  writ,  and  safely  keep  the  same,  to 
satisfy  any  judgment  that  may  be  recovered  by  the  plaintiff  in  this 
attachment. 

And  in  case  you  shall  seize  any  property  of  said  defendant  in  said 
county,  but  not  sufficient  to  satisfy  said  demand  and  costs,  then  you 
are  hereby  further  commanded  to  seize  other  property  of  said  de- 
fendant subject  to  attachment  sufficient  with  that  seized  in  said 
county  of  Montcalm  to  satisfy  said  demand  and  costs,  wherever 
the  same  may  be  found  in  the  state  of  Michigan.* 

You  are  also  commanded  to  summon  *  the  defendant,  if  to  be  found 
within  said  county  of  Montcalm  or  in  any  other  county  of  the  state 
of  Michigan  where  you  may  have  seized  property  under  and  by  vir- 
tue of  this  writ,  to  appear  before  the  Circuit  Court  for  the  county 
of  Montcalm,  at  the  Court  House  in  the  city  of  Canton,  on  Tues- 
day the  5th  day  of  yanuary,  i%97,  at  ten  o'clock  in  theybr^noon  of 
said  day,  to  answer  the  plaintiff.     And  of  this  writ  make  return.' 

Witness,  the  Honorable  Hiram  Austin,  Circuit  Judge,  at  the 
city  of  Canton,  this  4th  day  of  December  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-six  A 

Stephen  Glenn,  Clerk. 
By  Adam  Smith,  Deputy  Clerk. 
yohn  Van  Arman,  Attorney  for  Plaintiff. 

may  be  attached.     Kingt;.  Hubbell,42  Haynes    v,   Knowles,   36   Mich.  408; 

Mich.   602.     Growing   crops   may   be  Sirrine  v,  Briggs,  31  Mich.  445. 

seized.      King  v,  Moore,  10  Mich.  545.  2.  The  writ  is  a  summons  with  a 

1.  In  case  any  property  of  the  de-  clause  authorizing  the  seizure  of  prop- 

fendant  is  found   and   seized    in  the  erty.     Thompson  v,  Thomas,  11  Mich. 

county  in  which  the  writ  issued,  but  274. 

not  sufficient  to  satisfy  the  demands  A  certified  copy  of  the  writ  and  in- 
and  costs,  then  the  officer  shall  seize  ventory  should  be  served  on  the  de- 
other  property  of  the  defendant  sub-  fendant.  Leonard  v.  Woodward,  34 
ject  to  attachment  sufficient  with  that  Mich.  514. 

seized  within  his  county  to  satisfy  the  Service  of  a  copy  of  the  inventory 

demands  and  costs,  wherever  the  same  alone  is  not  sufficient.    Stearns  v.  Tay- 

may  be  found   within  the  state,  and  lor,  27  Mich.  88. 

shall  serv^e  a  copy  of  such  attachment  8.  Unless   the    writ    is    personally 

and  inventory  upon  the  defendant,  if  served*  it  cannot  be  returned  before  the 

found  within  either  county  where  the  return  day  named  therein.     King  r. 

property  has   been   seized   under  the  Harrington,  14  Mich.  532;    Withing- 

writ.    How.  Anno.  Stat.  Mich.,  §  7991.  ton  v.  Southworth,  26  Mich.  381 ;  Nic- 

Levy  of  attachment  on  property  in  .  oils  xk  Law^rence,  30  Mich.  395;  Town 

a  county  other  than  that  in  which  the  v.  Tabor,  34  Mich.  262;  Brown  v.  Wil- 

writ  issued  cannot  be  made  until  after  Hams,  39  Mich.  755;  Meyers  v.  Pros* 

the  service  in  the  county  where  the  ser,  40  Mich.  644;  Kraft  v.  Raths,  45 

process  was  issued.     Stearns  v.  Tay-  Mich.  20. 

lor,  27  Mich.  88.  A  writ  tested  on  the  seventh  day  of 

The  right  to  possession  of  land  for  February,  1867,  and  made  returnable 

a  term  of  years  cannot  be  attached  as  on  the  second  day  of  April,  without 

land,  but  as  personal  property  only,  naming  the  year,  was  construed  as  re- 

Grover  zf.  Fox,  36  Mich.  453.  ferring  to  April  of  the  then  present 

An  attachment  of  partnership  prop-  year.     Nash  v.  Mallory,  17  Mich.  232. 

erty  cannot  be  sustained  unless  all  the  See  also  Vinton  v.  Mead,  17  Mich.  388. 

partners  are  implicated  in  the  grounds  4.  One  day  may  intervene  between 

authorizing    the    writ.      Edwards    v.  the  date  of  the  jurat  of  the  affidavit 

Hughes,    20    Mich.    289.      See    also  and  the  issuing  of  the  writ,  and  when 
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b.  In  tbe  Justioe's  Court. 

Form  No.  2778. 

State  of  Michigan,       )  To  any    Constable    of    said    County, 

County  of  M<mtcalm.  \     '  Greeting  : 

Whereas  application  has  been  made  to  me,  Henry  Grimshav)^  a 
justice  of  the  peace  of  the  city  of  Canton^  in  said  county,  for  an  at- 
tachment in  favor  of  John  Doe^  against  the  goods  and  chattels  of 
Richard  Roe^  for  the  sum  of  ninety-four  dollars,  due  to  the  said 
yohn  Doe^  upon  express  (or  implied)  contract  from  the  said  Richard 
Roe^  being  the  amount  claimed  by  the  said  John  Doe^  and  the  req- 
uisite affidavit  having  been  made  and  filed  with  me,  and  a  bond  with 
sufficient  sureties  having  been  made  and  executed,  and  filed  with  me  : 

Therefore,  in  the  name  of  the  people  of  the  state  of  Michigan, 
you  are  commanded  to  attach  so  much  of  the  goods  and  chattels  of 
the  said  Richard  Roe,  excepting  such  as  are  exempt  by  law  from 
execution,  as  will  be  sufficient  to  satisfy  said  demand ;  and  safely 
keep  the  same,  to  satisfy  any  judgment  that  may  be  recovered  by 
the  said  John  Doe^  in  this  attachment.  And  do  you  return  this  at- 
tachment to  me,  the  said  justice,  at  my  office  in  the  city  of  Canton^ 
in  said  county,  on  the  5th  day  of  January^  A.D.  i8P7,  at  ten  o'clock 
in  theybr«ioon. 

Given  under  my  hand,  at  the  city  of  Canton  aforesaid,  the  26th  day 
of  December y  A.  D.  1 8P^.      Henry  GrimshatVy  Justice  of  the  Peace. 

21.  Minnesota. 

a.  In  tbe  IHstriet  Court 

(1)  Ordbr  for  the  Writ. 

Form  No.  3779. 
District  Court, 
County  of  Ramsey, 
John  Doe^  plaintiff, 
against 
Richard  Roe ^  defendant. 

Affidavit  for  Attachment. 
To  the  Clerk  of  said  Court : 

On  filing  the  within  affidavit  and  a  bond  approved  by  me,  in  the 
within  entitled  cause,  let  a  writ  of  attachment  issue,  as  within 
prayed.  H,  R.  Brill^ 

Dated  December  18 ^  iS96,  Judge  of  said  Court. 

tbe  person  making  such  affidavit  shall  The  day  allowed  between  the  date 

reside  in  any  other  county  than  that  in  of  the  jurat  and  the  issuance  of  tlie 

which  the  writ   of  attachment  is  to  writ  does  not  be^in  to  run  until  after 

issue,  one  day's  time  for  every  thirty  the  expiration  of  the  day  upon  which 

miles'  travel  by  the  usual  post  route  the  affidavit  is  executed.     Horton  v. 

from  the  residence  of  such  person  to  Monroe,  98  Mich.  195. 

the  place  from  which  the  writ  shall  This    provision  does   not  apply  to 

issue  shall    be  allowed    between  the  proceedings  by  attachment  under  the 

date  of  such  jurat  and  the  issuing  of  log  lien  law.     McPherson  v.  McGillis, 

such  wnt.     How.  Anno.  Stat.  Mich.,  93  Mich.  525. 

4  79^*  1-  A  writ  of  attachment  shall  be  ob- 
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(2)  The  Writ. 

Form  No.  2780. 

State  of  Minnesota,  )  District  Court, 

County  of  Ramsey.  \  Second  Judicial  District. 

yohn  Doe,  plaintiff,      ) 

against  >  Writ  of  Attachment. 

/?/c^ar^ /?o^,  defendant,  y 
State  of  Minnesota,  ) 
County  of  Ramsey.  \ 

The  State  of  Minnesota, 
To  the  Sheriff  of  the  County  of  Ramsey c"^ 

Whereas  in  the  above  entitled  action  an  application  has  been 
made  to  the  proper  officer  for  a  writ  of  attachment  against  the  prop- 
erty of  Richard  Roe,  the  defendant  therein,  setting  forth  by  affida- 
vit that  a  cause  of  action  exists  against  such  defendant,  and  specifying 
the  amount  of  the  claim  and  the  gromid  thereof ;  and  that  the  de- 
fendant {here  state  the  ground  of  attachment  as  in  the  affidavit^ ;  and 
the  bond  required  by  law  has  been  executed  and  filed,  and  said  writ 
allowed  and  directed  to  issue  by  said  officer : 

Therefore,  you  are  hereby  commanded  and  required  to  attach  and 
safely  keep  all  the  property  of  s2A& Richard  Roe  within  your  county, 
and  not  exempt  from  execution,  or  so  much  thereof  as  may  be  suffi- 
cieht  to  satisfy  the  said  plaintiff's  demand,  in  the  sum  of  two  thou- 
sand Jive  hundred  dollars,  as  appears  in  and  by  the  complaint  in 
said  action,  together  with  costs  and  expenses,  and  that  you  proceed 
herein  in  the  manner  required  of  you  by  law.* 

Witness  the  Honorable  H,  R.  Brill,  Judge  of  the  Dis- 
trict Court  aforesaid,  at  the  city  of  o/.  Raul,  this  24th 
day  of  December  in  the  year  i8P^. 

(seal)  R.  71  O'  Connor,  Clerk. 

b.  In  tbe  Justioe's  Court. 

Form  No.  2781. 

(Minn.  Stat.  (1894),  P*  '3370 
State  of  Minnesota,  }  ^^    c?.   ,      ^  t.  ,. 

County  of  Goodhue.  \  **•    ^^^  ^^te  of  Minnesota, 

To  the  Sheriff  or  any  Constable  of  said  County : 

You  are  commanded  to  attach  the  goods  and  chattels,  moneys, 

tained  from  a  judge  of  the  court  in  The  writ  itself   need  not  show  bj 

which    the    action    is    brought    or  a  what  officer  it  was  allowed.     Shaub- 

court    commissioner    of    the   county,  hut  v,  Hilton,  7  Minn.  506. 

Minn.  Stat.  (1894),  ^  S^^-  ^  writ  of  attachment  signed  bj  the 

A  clerk  of  the  district  court  has  no  judge  but  not  by  the  clerk,  and  with- 

power  to  allow  an  attachment.   Guerin  out  the  seal  of  the  court,  is  void,  and 

V.  Hunt«  8  'Minn.  477 ;  Zimmerman  v.  no   levj  thereunder  is   of  any  effect 

Lamb,  7  Minn.  421.  Wheaton  v.  Thompson,  20  Minn.  196. 

The  allowance  of  a  writ  of  attach-  1.  The  writ  shall  be  directed  to  the 

ment  is  a  judicial  act,  and  a  law  per-  sheriff  of  any  county   in  which   the 

mitting  the  clerk  to  allow  such  writ  is  property  of  such  defendant  may  be. 

.    unconstitutional  and  void.     Morrison  Minn.  Stat.  (1894),  ^  5^91  • 

t'.  Lovejoy,  6  Minn.  183.  2.  See  Minn.  Stat.  (1894),  §  5291. 
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effects,  and  credits  of  Richard  Roe,  or  so  much  thereof  as  shall  be 
sufficient  to  satisfy  the  sum  of  eighty-Jive  dollars,  with  interest  and 
costs  of  suit,  in  whosesoever  hands  or  possession  the  same  may  be 
found  in  your  county,  and  so  provide  that  the  goods  and  chattels 
50  attached  may  be  subject  to  further  proceedings  thereon,  as  the 
law  requires;  and  also  to  summon  the  said  Richard  Roe,  if  to  be 
found,  to  be  and  to  appear  at  my  office,  in  said  county,^  on  the  26th 
day  of  December,  A.D.  i8P^,  at  ten  o'clock  in  the  forenoon,  to  an- 
swer to  yohn  Doe  in  a  civil  action,  to  his  damage  one  hundred  dollars 
or  under. 

Given  under  my  hand  at  Red  Wing,  this  16th  day  of  December, 
A.D.  iS96.  Albert  Johnson, 

Justice  of  the  Peace. 

22.  Mississippi, 
a.  Attachment. 

Form  No.  2782. 

(Miss.  Code,  p.  148.) 

The  State  of  Mississippi. 
To  the   sheriff  (or  coroner)   or  any  constable  of  Adams  county, 
greeting : 

Whereas  John  Doe  (or  agent  or  attorney  of  John  Doe)  hath  com- 
plained on  oath  to  Hiram  Austin,  one  of  the  judges  of  the  supreme 
court  (or  other  officer  as  the  case  may  be)  that  Richard  Roe  is  justly 
indebted  to  the  said  John  Doe  to  the  amount  of  %500,  and  that  the 
said  Richard  Roe  is  a  nonresident,  etc.  (reciting the  affidavit),  and 
bond  and  security  having  been  given  according  to  the  statute : 

We  therefore  command  you,  that  you  attach  the  said  Richard 
Roe  by  his  estate,  real  and  personal,  in  your  county  to  the  value  of 
the  said  demand  and  costs  of  suit,  and  that  you  safely  keep  the  same 
according  to  law,  so  as  to  compel  the  said  Richard  Roe  to  appear 
before  the  Circuit  court  (or  before  the  court  of  Henry  Grimshaw, 

a  Justice  of  the  peace  of district)  to  be  held  at  Natchez,  in 

and  for  the  county  of  Adams,  on  the  first  Monday  of  February,  to 
answer  the  above  complaint.  And  that  you  summon  the  said  Rich- 
ard Roe  if  to  be  found  in  your  county,  to  appear  and  answer  accord- 
ingly ;  and  have  there  then  this  writ,  with  your  proceedings  thereon. 

Witness  my  hand,  this  18th  day  of  December,  A.D.  \%96,       , 

(sbal)  Frederick  Lawrence, 

Circuit  Clerk  Adams  County,  Miss. 

Form  No.  3783. 
(Precedent  in  Grand  Gulf  R.,  etc.,  Co.  v.  Conger,  9  Smed.  &  M.  (Miss.)  507.) 
State  of  Mississippi, 
Claiborne  County. 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

Whereas  Alfred  Ingraham  and   George  Read,  assignees,  have 

1.  It  is  not  necessary  to  specify  in    justice  is  located.     Beseman  v.  Weber, 
the  writ  in  what  town  the  office  of  the    53  Minn.  174. 
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complained  on  oath  to  William  R.  McLean^  Esq.,  Justice  of  the 
Peace  in  and  for  said  county  of  Claiborne^  that  yohn  B,  Conger  is 
justly  indebted  to  the  president  and  directors  of  the  Grand  Gulf 
Railroad  and  Banking  Company,  for  the  use  of  Alfred  Ingraham 
and  George  Read  to  the  amount  of  %W,816.J^,  to  wit,  by  his  prom- 
issory note  due  11th  October^  i8-^,  for  %10,061,Jfi;  by  his  promis- 
sory note  due  11th  October,  i8.^,  for  %10,754,96;  and  oath  having 
also  been  made  by  the  said  Alfred  Ingraham  diVid,  George  Read  that 
the  said  Conger  is  about  to  remove  his  effects  from  this  state,  so  that 
their  aforesaid  claim  will  be  defeated,  or  cannot  be  made,  as  the  said 
Alfred  Ingraham  and  George  Read  are  informed  and  hereby  believe 
to  be  true ;  and  Alfred  Ingraham  and  George  Read  having  given 
bond  and  security  according  to  the  directions  of  the  act  in  such  cases 
made  and  provided ;  we  therefore  command  you,  that  you  attach  the 
estate  of  the  said  yohn  B,  Conger^  if  to  be  found  in  your  county, 
or  so  much  thereof  as  shall  be  of  value  sufficient  to  satisfy  the  said 
debt  and  costs  according  to  this  complaint ;  and  such  estate  so  at- 
tached in  your  hands  to  secure,  or  so  to  provide  that  the  same  may 
be  liable  to  further  proceedings  thereupon,  according  to  law,  at  a 
circuit  court,  to  be  held  at  the  town  of  Port  Gibson,  for  the  county 
of  Claiborne^  upon  the  fourth  Monday  of  November  next,  so  as  to 
compel  the  said  yohn  S,  Conger  to  appear  and  answer  the  above 
complaint  of  the  said  Alfred  Ingraham  and  George  Read,  when 
and  where  you  shall  make  known  to  the  said  court  how  you  have 
executed  this  writ,  and  have  there  and  then  this  writ. 
Witness  my  hand  and  seal,  Xkit  first  day  of  yuly^  i8^. 

W,  R,  McLean,  J.  P.     (seal) 

b.  Attaehment  and  Garnishment. 
Form  No.  2784. 

The  State  of  Mississippi, 

To  the  Sheriff,  Coroner,  or  any  Constable  of  Adams  County, 
Greeting : 

Whereas  yohn  Doe  (or  Charles  Swift ^  the  agent  or  attorney  of 
yohn  Doe)  hath  complained  on  oath  to  the  undersigned,  clerk  of 
the  Circuit  Court  of  the  county  of  Adams  in  said  state,  that  to  the 
best  of  his  knowledge  and  belief  Richard  Roe  is  justly  indebted  to 
the  said  yohn  Doe  to  the  amount  of  three  hundred  and  forty  five 
dollars  and  sixty  cents ;  and  said  yohn  Doe  (or  his  agent  or  attorn^ 
as  the  case  may  be)  having  further  made  oath  that  {here  state  one 
or  more  of  the  statutory  grounds  for  attachment  as  in  the  affidavit)  ; 
and  bond  and  security  having  been  given  according  to  the  statute: 

We  therefore  command  you,  that  you  attach  the  said  Richard  Roe 
by  his  estate,  real  and  personal,  in  your  county,  to  the  value  of  the 
said  demand  and  costs  of  suit,  and  that  you  safely  keep  the  same 
according  to  law,  so  as  to  compel  the  said  Richard  Roe  to  appear 
before  the  Circuit  Court,  to  be  held  at  Natchez^  in  and  for  the 
county  of  Adams,  on  Xh\e  first  Monday  of  February^  A.D.  i8P7,  to 
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answer  the  above  complaint.  And  that  you  summon  the  said  Rich- 
ard Roe,  if  to  be  found  in  your  county,  to  appear  and  answer  ac- 
cordingly. 

And  the  above  named  attaching  creditor  having  made  the  proper 
suggestion  for  a  writ  of  garnishment  against  George  Peabody,  of 
your  county : 

We  therefore  command  you  to  summon  said  George  Peabody  to 
appear  in  said  Circuit  Court  of  the  county  of  Adams'^  in  the  state 
aforesaid,  at  the  city  of  Natchez,  on  the  1st  day  of  February,  A.D. 
i8P7,  then  and  there  to  answer,  on  oath,  in  writing : 

First. — Whether  he  be  indebted  to  the  said  defendant,  or  were  so 
indebted  at  the  time  of  the  service  of  this  writ  on  him,  or  have  at 
any  time  since  been  so  indebted;  and,  if  so  indebted,  in  what  sum, 
whether  due  or  not,  and  when  due  or  to  become  due,  and  how  the 
debt  is  evidenced,  and  what  interest  it  bears. 

Second. — What  effects  of  the  said  defendant  he  has,  or  had  at  the 
time  of  the  service  of  this  writ  on  him,  or  has  had  since,  in  his  pos- 
session or  under  his  control.* 

Third. — Whether  he  knows  or  believes  that  any  other  person  is 
indebted  to  the  said  defendant ;  and,  if  so,  who,  and  in  what  amount, 
and  where  he  resides. 

Fourth. — Whether  he  knows  or  believes  that  any  other  person  has 
effects  of  the  said  defendant  in  his  possession  or  under  his  control; 
and,  if  so,  who,  and  where  he  resides. 

And  have  you  then  and  there  this  writ,  with  your  proceedings  in- 
dorsed thereon. 

Witness  my  signature  and  official  seal,  this  the  2Jlfth  day  of  De* 
cember,  A.D.  i%96,  Prederick  Lawrence, 

(sbal)  Circuit  Clerk  Adams  County,  Miss. 

By  Noah  Harris,  D.  C. 

28.  Missouri. 

a.  In  the  Cirenlt  Court. 

Form  No.  2785. 

(Burns'  Anno.  Pr.  Code  Mo.  (1896),  p.  1288.) 
State  of  Missouri, 
County  of  Howard. 

The  State  of  Missouri  to  the  sheriff  of  Howard  county ,^  greeting : 
We  command  you  to  attach  yohn  Jones  by  all  and  singular  his 
lands  and  tenements,  goods,  chattels,  rights,  moneys,  credits,  evi- 
dences of  debt,  and  effects, ^  or  so  much  thereof  as  shall  be  sufficient 


ss 


1.  The  proper  court  in  the  county 
of  the  garnishee's  residence  has  juris- 
diction of  an  attachment  against  the 
defendant  to  whom  he  is  indebted, 
although  the  defendant  be  a  house- 
holder and  resident  of  another  county. 
Barnett  v.  Ring,  55  Miss.  97;  Smith 
V.  Mulhern,  57  Miss.  591 ;   Baum  v. 


Burns,  66  Miss.  124.     See  also  infra, 
this  title,  Garnishment, 

2.  The  original  writ  of  attachment 
shall  be  directed  and  delivered  to  the 
sheriff  or  other  officer  authorized  by 
law  to  serve  the  same.  Burns'  Anno. 
Pr.  Code  Mo.  (1896),  ^  784. 

3.  Personal  property  susceptible  of 
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to  satisfy  the  sum  of  seven  hundred  and  sixty-two  dollars  ^lh^  fifty 
cents  {the  amount  sworn  to),  with  interest,  and  costs  of  suit,  in 
whose  possession  soever  the  same  may  be  found  in  your  county,  and 
that  you  summon  the  said  ^ohn  Jones  that  he  be  and  appear  before 
our  circuit  court,  of  the  county  of  Howard,  on  the  first  day  of  the 
next  term  thereof,  to  be  holden  at  the  court  house  in  Fayette,  in  the 
said  county  of  Howard,  on  the  first  Monday  of  April  next,  then 
and  there  to  answer  the  petition  of  John  Smith  wherein  he  asks 
judgment  for  the  amount  of  seven  hundred  and  sixty-two  dollars  and 
fifty  cents ;  and  that  you  also  summon  Peter  Ren  and  John  Den, 
and  all  other  persons  that  you  shall  find  in  the  possession  of  goods, 
money  or  effects  of  the  defendant  not  actually  seized  by  you  and  all 
debtors  of  the  defendant,  and  such  other  persons  as  the  plaintiff,  or 
his  attorney,  shall  direct  as  garnishees,  to  be  and  appear  before  our 
said  court  at  the  time  and  place  aforesaid,  then  and  there  to  answer 
Such  allegations  and  interrogatories  as  may  be  exhibited  against 
them,  and  have  you  then  and  there  this  writ. 

(seal)1  In  testimony  whereof  the  undersigned  clerk  of  the  said 
Howard  circuit  court  has  hereto  signed  his  name  ^  and  affixed  the 
seal  of  said  court,  at  office,  this  16th  day  of  March,  i8d7. 

Hampton  D.   Watts,  Clerk. 

b.  In  tbe  Justioe's  Oourt 

Form  No.  2786. 
(Burns'  Anno.  Pr.  Code  Mo.  (1896),  §  836.) 

The  state  of  Missouri. 

To  the  Constable  of  the  Township  of  Richmond,  in  the  county 
of  Barton,  greeting : 

Yoii  are  hereby  commanded  to  attach  Richard  Roe  by  all  and 
singular  his  goods,  chattels,  moneys,  effects  and  credits,  or  so  much 
thereof  as  shall  be  sufficient  to  satisfy  the  sum  of  eighty-five  dollars 
{the  sum  sworn  to)  with  interest  and  costs  of  suit,  in  whose  hands 
or  possession  the  same  may  be  found  in  your  county,  so  that  he  be 
and  appear  before  me,  Henry  Grimshaw,  a  justice  of  the  peace 
within  and  for  the  said  township  and  county,  at  my  office  in  said 
township  on  the  29th  day  of  March,  i857,  to  answer  the  complaint 
of  John  Doe,  and  that  you  summon  the  said  Richard  Roe  to  appear 
before  me,  the  said  justice,  at  the  time  and  place  aforesaid,  to  an- 
swer the  action  of  the  plaintiff,  and  also  that  you  summon  as  gar- 
nishees all  such  persons  found  in  your  county  as  may  be  directed  by 

manual  seizure  should  be  taken  pos-        1.  The  defect  of  a  want  of  seal  maj 

session  of  by  the  officer ;  and  a  return  be  remedied   by  amendment  in  Mis- 

by  such  officer  showing  that  he  had  souri.     Jump  v.  Batton,  35  Mo.  193. 
levied  upon  all  the  right,  title,  and  in-        2.  If  a   writ  of  attachment   is  not 

terest  of  the  defendant  in  and  to  such  signed  by  the  clerk  of  the  court  from 

property  is  insufficient,  as  it  does  not  which  it  issues,  such  writ  should  be 

show  that  the  property  was  actually  quashed  upon  a  motion  properly  made 

seized.     Newton    v,   Strang,  48    Mo.  therefor.     Smith   v,  Hackley,  44  Mo. 

App.  538.  App.  614. 
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the  plaintiff  or  his  agent  to  appear  before  the  said  justice  at  the  time 
and  place  aforesaid  to  answer  such  interrogatories  as  the  justice 
may  propound,  and  have  you  then  and  there  this  writ. 
Witness  my  hand  this  ISth  day  of  March,  i8P7. 

Henry  Grimsharw,  Justice  of  the  Peace. 

24.  Montana. 

a.  In  the  District  Court. 
Form  No.  2787. 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State 
of  Montana,  in  and  for  the  County  of  Missoula, 
yohn  Doe^  plaintiff,       ) 

against  >  Writ  of  Attachment. 

Richard  Roe,  defendant.  ) 
The  State  of  Montana, 

To  the  Sheriff  of  Missoula  County, *  Greeting  : 
Whereas  the  above  entitled  action  was  commenced  in  the  Dis- 
trict Court  of  the  Pourth  Judicial  District  of  the  state  of  Montana, 
in  and  for  the  county  of  Missoula,  by  the  plaintiff  in  said  action, 
to  recover  from  the  defendant  in  said  action  the  sum  o^  four  hun- 
dred dollars,  lawful  money  of  the  United  States,  besides  mterest  at 
the  rate  oijive  per  cent,  per  annum  from  the^r^/  day  of  yanuary, 
A.D.  i8P7,  and  costs  of  suit;  and  the  necessary  affidavit  and  under- 
taking herein  having  been  filed,  as  required  by  law. 

Now,  we  do  therefore  command  you,  the  said  sheriff,  that  you 
attach  and  safely  keep  all  the  prof>erty  of  the  said  defendant,  Rich- 
ard Roe,  within  your  said  county,  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  said  plaintiff's  demand, 
as  above  mentioned,  unless  the  said  defendant  gives  you  security  by 
the  undertaking  of  at  least  ^wo  sufRcient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about  to  be  at- 
tached; in  which  case  you  will  take  such  undertaking.  And  hereof 
make  due  and  legal  service  and  return. 

Witness  the  Honorable  yohn  M.  Evans,  Judge 
of  the  said  District  Court,  this  twenty -ninth 
day  of  yanuary^  A.D.  i8P7. 
(sbal)  3  Attest  my  hand  and  the  seal  of  said  court,  the 

day  and  year  last  above  written. 

Calvin  Clark^  Clerk. 
By  Daniel  Clark,  Deputy  Clerk. 

1.  The  writ  may  be  directed  to  the  the  demand.     Mont.  Code  Civ.  Proc, 

sheriff  of    any    county    in    the   state  §  893. 

in   which    the    property    of    the    de-        Several  writs  of  attachment  may  be 

fendant    may    be,    requiring   him    to  issued  at  the  same  time  to  the  shenflTs 

attach  and  safely  keep  the    property  of    different    counties.     Mont.    Code 

of    such    defendant    in    that    county  Civ.  Proc,  §  893. 

not     exempt     from     execution,     but        2.  A  seal  is  necessary  to  the  validity 

in  no  case    shall    the    sheriff    attach  of  the  writ.     Mont.  Code  Civ.  Proc.', 

more    than    is    necessary    to    satisfy  §  154,  subs.  i. 
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b.  In  the  Justlee's  Coopt. 

Form  No.  2788. 

State  of  Montana,      )              In  Justice  Court, 
County  of  Missoula,  \     '       Township. 

Before  Abraham  Kent,  Justice  of  the  Peace. 

yohn  Doe,  plaintiff,      ) 

against  >  Writ  of  Attachment. 

Richard  Roe,  defendant.  \ 

The   State   of  Montana,  to  the  Sheriff  or  any  Constable  of  said 
County  :l 

Whereas  the  above  entitled  action  was  commenced  in  the  said 
Justice  Court,  by  the  plaintiff  in  said  action,  to  recover  from  the 
defendant  in  said  action  the  sum  of  two  hundred  dollars,  lawful 
money  of  the  United  States,  besides  interest  at  the  rate  oijive  per 
cent,  per  annum  from  the  jirst  day  of  yanuary,  A.D.  iw7,  and 
costs  of  suits;  and  the  necessary  affidavit  and  undertaking  herein 
having  been  filed,  as  required  by  law. 

Now,  we  do  therefore  command  you,  the  said  sheriff  or  constable, 
that  you  attach  and  safely  keep  all  the  property  of  the  said  defend- 
ant, Richard  Roe,  within  your  said  county,  not  exempt  from  exe- 
cution, or  so  much  thereof  as  may  be  sufficient  to  satisfy  said 
plaintiff's  demand,  as  above  mentioned;  unless  the  said  defendant 
give  you  security,  by  a  deposit  of  money  or  by  the  undertaking  ot 
at  least  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  or  in  an  amount  equal  to  the  value  of  the 
property  which  has  been  or  is  about  to  be  attached ;  in  which  case 
you  will  take  such  undertaking.  And  hereof  make  due  and  legal 
service  and  return. 

Given  under  my  hand  this  twenty-ninth  day  of  yanuary,  i8P7. 

Abraham  JCent,  Justice  of  the  Peace. 

25.  Nebraska. 

a.  For  Claim  Past  Due. 

(1)  In  thk  District  Court. 

Form  No.  2789. 

State  of  Nebraska,*      )  rr.    ^.u    ol     -ira    r     -j/^       * 

g^       .       c   T  \t       ^  S8.     To  the  Sheriff '  of  said  County  : 

County  of  JLancaster,  \  -^ 

Whereas  yohn  Doe  has  filed  the  necessary  affidavit  to  obtain  an 

order  'of  attachment  against  Richard  Roe,  in  an  action  now  pending 

1.  The  writ  from  the  justice's  court  Const.  (1875),  *rt.  vi.,  §  24.  See 
may  be  directed  to  any  constable  of  also  Livingston  t;.  Coe,  4  Neb.  379. 
the  county  in  which  issued  or  to  the  8.  If  in  the  county  court  say :  "To 
sheriff  of  any  county  in  the  state  in  the  Sheriff  or  any  Constable  of  said 
which  the  defendant  has  property,  county."  Neb.  Cfonsol.  Stat.  (i893)» 
Mont.  Code  Civ.  Proc,  §  1562.  ^  1096. 

2.  All  process  shall  run  in  the  name  Several  orders  of  attachment  may  be 
of  **The  State  of    Nebraska.*'   Neb.  issued  to  the  sheriffs  of  different  coun> 
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in  the  District  (or  County)  Court  of  Lancaster  county,  wherein 
yohn  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  to  recover  of 
the  defendant  the  sum  of  one  thousand  dollars. 

Therefore,  you  are  commanded  to  attach  the  [lands,  tenements, ]l 
goods,  chattels,  stocks  or  interests  in  stocks,  rights,  credits,  moneys, 
and  effects  of  the  defendant  in  your  county,  not  exempt  by  law  from 
being  applied  to  the  payment  of  the  plaintiff's  claim,  or  so  much 
thereof  as  will  satisfy  the  plaintiff's  claim  of  one  thousand  dollars 
and  the  probable  costs  of  this  action,  not  exceeding  6fty  dollars. 
You  w^ill  make  due  return  of  this  order  on  the  8th  day  of  February^ 

^  V         Witness  my  hand  and  the  seal  of  said  court  this  twenty- 

(SBAi.;    ^^.^^^  ^y  ^f  January,  A.D.  i8^7. 

Calvin  Clarke  Clerk  of  District  Court  of 
Lancaster  County,  Nebraska, 

(2)  In  the  Justice's  Court. 

Form  No.  2790. 

State  of  Nebraska,       )  To  the  Sheriff  or  any  Constable  of  said 

County  of  Lancaster.  \     *         County  : 

Whereas  John  Doe  has  this  day  Rled  the  necessary  affidavit  to 
obtain  an  order  of  attachment  against  Richard  Roe  in  an  action  now 
pending  before  me,  Abraham  Kent^  a  Justice  of  the  Peace  in  and  for 
•said  county,  wherein  John  Doe  is  plaintiff  and  Richard  Roe  is  de- 
fendant, to  recover  of  the  defendant  the  sum  of  one  hundred  and 
fifty  dollars. 

Therefore,  you  are  commanded  to  attach  the  goods,  chattels,  stocks 
or  interests  in  stocks,  rights,  credits,  moneys,  and  effects  of  the  de- 
fendant in  your  county,  not  exempt  by  law  from  being  applied  to  the 
payment  of  the  plaintiff's  claim,  or  so  much  thereof  as  will  satisfy 
the  plaintiff's  claim  of  one  hundred  and  fifty  dollars,  and  the  prob- 
able costs  of  this  action  not  exceeding  Ruy  dollars.  You  will  make 
due  return  of  this  order  on  the  seventeenth  day  of  February,  A.D. 
1897.3 

Witness  my  hand  this  twenty-ninth  day  of  January,  A.D.  i897. 

Abraham  Kent,  Justice  of  the  Peace. 

ties.  Neb.  Consol.  Stat.  (1893),  k  47i2.  3.  The  return  of  the  order  of  attach- 
See  also  ^  5398  for  the  issuance  of  ment,  when  issued  at  the  commence- 
more  than  one  attachment  from  a  jus-  ment  of  the  action,  shall  be  the  same 
tice's  court.  as  that  of  the  summons ;  when  issued 

One  affidavit  is  sufficient  for  the  issu-  after\%'ard  it  shall  be  twenty  days  after 

ance  of  several  attachments.     Thomp-  it  is  issued.    Neb.  Consol.  Stat.  (1893), 

son  T'.  Stetson,  15  Neb.  112.  ^  4713;   Coflfman  v,  Brandhoeffer,  33 

1.  If  in  the  county  court  the  words  Neb.  282.     The  return  day  of  the  order 

in  [     ]  should  be  omitted,  when  the  of    attachment    in   a  justice's    court, 

amount  of  plaintiff's  claim  does  not  when  issued  at  the  commencement  of 

exceed   |300.     Neb.  Consol.  Stat.,  §^  the  action,  shall  be  the  same  as  that  of 

1091,  4711,  5396.  the  summons;  when  issued  afterwards 

8.  Compare  the  precedent  in  Crow-  it  shall  be  executed  and  returned  forth- 

ell  V,  Johnson,  2  Neb.  147.  with.  Neb.  Consol.  Stat.  (1893),  h  5397* 
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b.  For  Claim  Not  Due. 

Form  No.  2791. 

(Precedent  in  Cox  v.  Peoria  Mfg.  Co.»  4a  Neb.  662.) 

Xow,  on  this  day,  upon  application  of  the  plaintiff,  the  Peoria 
Manufacturing  Company^  and  it  appearing  from  the  affidavit  of 
C.  A,  Atkinson^  an  attorney  of  record  of  said  plaintiff  in  said  case, 
that  the  claim  of  the  Peoria  Manufacturing  Company  is  just, 
and  that  there  is  cause  for  granting  an  attachment  in  the  sum  of 
^759,90,  and  $S0  probable  costs  in  the  case,  an  attachment  is  there- 
fore allowed  to  issue  in  this  case,  upon  the  plaintiff  giving  an  under- 
taking for  the  sum  of  $1^500,  with  approved  security,  as  required 
by  law.l  William  Marshall ^ 

Judge. 

26.  Nevada. 

Form  No.  2792. 

C       t     ^  W    h       \^^  *^^  District  Court  within  and  for  said  county. 

yohn  Doe^  plaintiff,       ) 

against  >  Writ  of  Attachment. 

Richard  Roe^  defendant.  ) 
The  State  of  Nevada, 

To  the  Sheriff  of  the  County  of  Washoe^  Greeting : 
Whereas  the  above  entitled  action  was  commenced  in  the  Dis- 
trict Court  of  the  county  of  Washoe^  state  of  Nevada,  on  the  29th 
day  of  March  ^  i8P7,  by  the  above  named  plaintiff,  to  recover  from 
the  above  named  defendant  the  sum  oifve  hundred  dollars,  besides 
interest  and  costs  of  suit,  and  the  necessary  affidavit  and  undertak- 
ing herein  having  been  filed  as  required  by  law  :  Now,  therefore, 
you  are  commanded  and  required  to  attach  and  safely  keep  all  the 
property  of  said  defendant,  Richard  Roe ^  within  your  county  and  not 
exempt  from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  demand  of  said  plaintiff  as  above  stated,  unless  said  de- 
fendant give  you  security  by  the  undertaking  of  at  least  two  suffi- 
cient sureties,  in  an  amount  sufficient  to  satisfy  such  demand,  besides 
costs,  in  gold  coin  of  the  United  States  (or  the  money  or  currency  of 

1.  Compare   the   precedent    in  Mc-  No  written  application  for  such  at- 

Cord  t'.  Krause,  36  Neb.  766.  tachment  other  than   an    affidavit   is 

An    attachment    authorized    to    be  necessary.     Winchell  v.  McKinzie,  35 

broupjht    for    a    debt    not    due    may  Neb.  817. 

be  granted  by  the  court  in  which  the  An  order  allowing  such  attachment 

action  is  brought  or  by  a  judge  there-  is  a  judicial  act  and  cannot  be  granted 

of,  or  by   the   probate   judge   of  the  on  Sunday  or  a  legal  holiday.     Mer- 

county.     Consol.  Stat.  Neb.  (1893),  §  chants'  Nat.  Bank  v,  Jaffray,  36  Neb. 

4754;  Winchell  t;.  McKinzie,  35  Neb.  318.     But  the  issuance  of  a  writ  on  a 

813.  debt  past  due  is  purely  a  ministerial 

This  order  need  not  appear  on  the  act,  and  such  a  writ  is  not  void  because 

face  of  the  writ  which  it  authorizes,  issued  on  a  legal  holiday.     Whipple  v, 

Armstrong  v.  Lynch,  29  Neb.  87.  Hill,  36  Neb.  720. 
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the  contract^  as  the  case  may  de) ,  in  which  case  you  will  take  such 
undertaking,  and  hereof  make  due  and  legal  service  and  return.  1> 

Witness,  Honorable  Richard  Rising,  Presiding  District  Judge, 
this  29th  day  of  March,  iS97. 

(sbal)  David  Duncan,  Clerk. 

21.  New  Hampshire. 

a.  Attachment. 

Form  No.  2793. 

(N.  H.  Pub.  Stat.  (1891),  p.  600.) 

THE    STATE  OF  NEW  HAMPSHIRE. 

Merrimac,  ss. 

To  the  sheriff  of  any  county,  or  his  deputy. ^ 

(l.  s.)  We  command  you  to  attach  the  goods  or  estate  of  Rich- 
ard Roe,^  of  Concord,  in  said  county  of  Merrimac,  to  the  value  of 
five  hundred  dollars,  and  summon  him,  if  to  be  found  in  your  pre- 
cinct, to  appear  at  the  supreme  court  to  be  hoi  den  at  Concord,  in 
said  county,  on  the  first  Tuesday  of  April,  to  answer  to  yohn  Doe 
of  Concord,  in  said  county  of  Merrimac,  in  a  plea  of  {the  case),  to 
the  damage  of  the  plaintiff,  as  he  says,  the  sum  of  five  hundred  dol- 
lars, and  make  return  of  this  writ  with  your  doings  therein. 

Witness:    Charles  Doe,^  Esquire,  the  9th  day  of  March,  i8P7. 

David  Duncan,  Clerk. 

b.  Capias  and  Attachment. 

Form  No.  2794* 
(N.  H.  Pub.  Stat.  (1891),  p.  6oi.) 

THE  STATE  OP  NEW  HAMPSHIRE. 

Merrimac,  ss. 

To  the  sheriff  of  any  county  or  his  deputy. 

(l.  s.  )  We  command  you  to  arrest  the  body  of  Richard  Roe,  of 
Concord,  in  said  county  of  Merrimac,  or  to  attach  his  goods  or 

1.  See  Gen.  Stat.  Nev.  (1885),  h  3148-  Writs  issued  by  justices  of  the  peace 

Several  writs  may  be  issued  to  the  shall  be   under  seal   directed   to   the 

sheriffs   of  different   counties  at   the  sheriff  of  the  county,  or  his  deputy, 

same  time.    Gen.  Stat.  Nev.  (1885),  k  ^^  ^"7  constable  of  any  town  in  tfie 

3148.  county,  or  to  either  of  said  officers. 

If  the  writ  issues  at  the  same  time  as  N.  H.  Pub.  Stat.  (1891),  c.  218,  §  11. 

the  summons  the  sheriff  shall  return  it  8.  When  the  name  of  the  defendant 

with  the   summons,  otherwise  within  is   unknown  to  the  plaintiff,  the  writ 

twenty  days  after  its  receipt  with  the  may  be  issued  against  him  by  a  ficti- 

•certificate  of  his  proceedings  indorsed  tious  name.     N.  H.  Pub.  Stat.  (1891), 

thereon    or    attached    thereto.     Gen.  c.  218,  ^  7. 

Stat.  Nev.  (1885),  ^  3166.  4.  All  writs  issuing  out  of  the  clerk's 

S.  The  writ  shall  be  directed  to  the  office  of  any  of  the  courts  of  law  shall 

sheriff  of  any  county  or  his  deputy,  be  in  the  name  of  the  state  of  New 

except  when   the  sheriff  is  a  party,  Hampshire,  shall  be  under  the  seal  of 

then  to  be  directed  to  the  coroner,  the  court  wherein  they  are  issued,  and 

N.  H.  Pub.  Stat.  (1891),  c.  218,  $  3.  bear  teste  of  the  chief,  first,  or  senior 
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estate  to  the  value  oijive  hundred  dollars,  and  summon  him,  if  to  be 
found  in  your  precinct,  to  appear  at  the  Supreme  Court  to  be  holden 
at  Concord,  in  said  county,  on  the jiJrj/  Tuesday  of  April,  to  answer 
to  yohn  Doe,  of  Concord^  in  said  county  of  Merrimac,  in  a  plea  of 
(the  case),  to  the  damage  of  the  plaintiff,  as  he  says,  the  sum  oijivi 
hundred  dollars,  and  make  return  of  this  writ  with  your  doings 
therein. 

Witness:    Charles  Doe,  Esquire,  the  9th  day  of  March,  i8P7. 

David  Duncan,  Clerk. 

e.  Attaehment  with  Trustee  Proeess. 

Form  No.  2795. 

(N.  H.  Pub.  Stat.  (1891),  p.  601.) 

THB    STATE    OP   NEW    HAMPSHIRE. 

Merrimac,  ss. 

To  the  sheriff  of  any  county,  or  his  deputy. 

(l.  s.  )  We  command  you  to  attach  the  goods,  or  estate,  of  Rich- 
ard Roe,  of  Concord,  in  said  county  of  Merrimac,  to  the  value  of 
five  hundred  dollars,  and  summon  him,  if  to  be  found  in  your  pre- 
cinct, to  appear  at  the  Supreme  Court,  to  be  held  at  Concord,  in 
said  county,  on  th^ Jirst  Tuesday  of  April  to  answer  to  yohn  Doe, 
of  Concord,  in  said  county  of  Merrimac,  in  a  plea  of  (the  case),  to 
the  damage  of  the  plaintiff,  as  he  says,  the  sum  oijive  hundred  dol' 
lars.  We  also  command  you  to  attach  the  money,  goods,  chattels, 
rights  and  credits  of  the  said  Richard  Roe,  in  the  hands  of  yohn 
Fen,  of  Concord,  in  said  county  of  Merrimac,  to  the  value  oi  five 
hundred  dollars,  and  summon  said  yohn  Fen,  if  to  be  found  in  your 
precinct,  to  appear  at  said  court  to  show  cause,  if  any  he  has,  why 
execution  should  not  issue  against  him  for  the  judgment,  which  may 
be  recovered  by  said  yohn  Doe  against  said  Richard  Roe,  and  make 
return  of  this  writ  with  your  doings  therein. 

Witness:    Charles  Doe,  Esquire,  the  9th  day  of  March,  i8P7. 

David  Duncan^  Clerk. 

28.  New  Jersey. 

a.  In  the  Supreme  CoiiFt. 
Form  No.  2796. 

New  Jersey,  ss.  The  State  of  New  Jersey  to  our  Sheriff  of 

our  County  of  Bergen,^  Greeting : 

justice  of  the  court,  and  be  signed  by  oath  or  affirmation  it  shall  be  the  duty 

the  clerk  of  such  court.     N.  H.  Const.,  of  the  clerk  of  the  supreme  court,  or 

art.  86;   N.  H.  Pub.  Stat.  (1891),  c.  of  any  circuit  court,  or  court  of  com- 

218,  4  2.     See  also  Parsons  f .  Sweet,  mon  pleas,  to  issue  a  writ  of  attach- 

32  N.  H.  87.  ment,  to  be  directed  to  the  sheriff  or 

Writs  issued  by  a  justice  of  the  peace  coroner,  as  the  case  may  require,  com- 

having  no  clerk  shall  be  signed  by  such  manding  him  to  attach  the  rights  and 

justice.    N.  H.  Pub.  Stat.   (1891),  c.  credits,  moneys  and  effects,  goods  and 

318,  4  12.  chattels,  and  lands  and  tenements  of 

1.  Upon  the  making  of  the  proper  such  debtor  wheresoever  they  may  be 
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We   command   you   to    attach    the   rights  and   credits, 
,    ,  .J  moneys  and  effects,  goods  and  chattels,  lands  and  tene- 

(SBAI.)  n^ents  of  Richard  Roe,^  defendant,  wheresoever  in  your 
county  the  same  may  be  found,  so  that  the  said  defend- 
ant, Richard  Roe,  be  and  appear  before  the  justices  of  the  Supreme 
Courts  of  the  state  of  New  Jersey,  to  be  held  at  Trenton,  in  and 
for  said  state,  on  \ki^  first  Tuesday  of  June  next,  to  answer  unto 
John  Doe,  in  an  action  upon  contract  to  his  damage  in  the  sum  of 
iive  hundred  dollars,  and  have  you  then  there  this  writ.* 

Witness,  the  Honorable  Mercer  Beasley,  Chief  Justice 
at  Trenton  aforesaid,  the  eighth  day  oi  May,  A.D.  one 
thousand  eight  hundred  and  ninety-seven. 
Jacob  Van  Sleeh,  Attorney.  Calvin  Clarh,  Clerk, 

b.  In  the  OFeoit  Court 

Form  No.  2797* 

Bergen  County,  88.  The  State  of  New  Jersey, 

To  the  Sheriff  of  the    County   of   Bergen,    aforesaid, 

Greeting : 

(seal)    You  are  hereby  commanded  to  attach  the  rights  and 

credits,  moneys  and  effects,  goods  and  chattels,  lands  and 

tenements  of  Richard  Roe,  wheresoever  in  your  county 

the  same  may  be  found,  so  that  the  said  Richard  Roe  be  and  appear 

before  our  Circuit  Court  ^  to  be  holden  at  New  Barhadoes,  in  and  for 

found.    N.   }.   Gen.    Stat.    (1895),   p.  L.  149.     Compare  Boyd   v.  King,  35 

98,  4  I.  N.  J.  L.  134. 

1.  The  provisions  of  the  section  An  inventory  would  be  defective  if  it 
relating  to  the  issuance  and  sealing  simply  stated  that  the  sheriff  had  at- 
of  a  writ  of  attachment,  entering  tached  **  rights  and  credits."  The  na- 
it  in  a  book  with  the  sum  or  amount  ture  and  kind  of  property  attached 
therein  specified,  and  the  time  of  must  be  specifically  set  out.  Neal  v. 
issuing   and    sealing   the    same,    are  Cook,  10  N.  ].  L.  337. 

directory   merely,  and    a   substantial  A  return  that  *' by  virtue  of  a  writ  of 

compliance  therewith  will  be  sufficient,  attachment  he  attached  a  certain  debt 

Thompson  v,  Eastburn,  16  N.  J.  L.  due  to  the  said  Richard  Roe  in  the 

100.  hands  of  William  Short,  appraised  at 

2.  The  names  of  the  parties  must  be  five  hundred  d^oWsx^  "  is  a  valid  return, 
stated  in  full  in  the  writ,  and  it  has  Castner  v,  Styer,  23  N.  J.  L.  336. 
been  held  that  where  initials  only  are  If  the  sheriff  certify  that  he  has  duly 
used  that  the  writ  should  be  quashed,  served  the  writ,  and  returns  therewith 
Dittmar  Powder  Mfg.  Co.  v,  Leon,  43  an  inventory  of  appraisement,  it  is  a 
N.  ].  L.  540;  Elberson  v,  Richards,  good  service.  Boyd  v.  King,  35  N.  ]. 
43  N.  ].  L.  68.  L.  13^. 

8.  A  writ  issued  out  of  the  supreme  If  tne  sheriff  return  that  he  has  at- 

court  may  be  served  in  any  county  in  tached  '*  property"  instead  of  *'  goods 

the  state.  and  chattels,"  it  will  be  sufficient  if 

f.  The  return  of  a  writ  of  attach-  otherwise  correct.    Morrel  v,  Buckley, 

ment  by  a  constable,  that  he  served  the  20  N.  ].  L.  673. 

same  according  to  the  statute  in  such  A  sheriff  may  execute  the  writ  by  a 

case  made  and  provided,  is  insufficient;  special  deputy.     Morrel  v.  Gardner, 

he  should  return  the  way  in  which  he  30  N.  ].  L.  673. 

executed  the  writ,  so  that  the  court  can  6.  A  writ  issued  out  of  the  Circuit 

judge  whether  it  is  according  to  law  court  can  be  served  only  in  the  county 

or  not.     Crisman  v.  Swisher,  28  N.  ].  in  which  issued. 
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the  said  county  of  Bergen,  on  the  6th  day  of  April  next,  to  answer 
unto  yohn  Doe  in  an  action  upon  contract,  wherein  the  said  John 
Doe  claims  and  demands  the  sum  oijive  hundred  dollars ;  and  have 
you  then  there  this  writ. 

Witness,  Leon  Abbett,  Esquire,  a  Judge  of  our  said  Cir- 
cuit Court  at  NeruD  Barbadoes  aforesaid,  the  twenty-ninth 
day  of  yanuary  in  the  year  one  thousand  eight  hundred 
and  ninety-seven,  Calvin  Clark,  Clerk. 

Oliver  Ellsworth,  Attorney. 

e.  In  the  Justloe's  Court. 

Form  No.  a 798. 
State  of  New  Jersey,  ) 
County  of  Bergen,       \ 

The  State  of  New  Jersey,  to  any  Constable  of  the  County  of 
Bergen,  Greeting: 

You  are  hereby  commanded  to  attach  the  efifects,  rights, 
(sbal)  and  credits  of  Richard  Roe,  in  the  county  of  Bergen,  to 
the  value  of  one  hundred  dollars,  in  whose  hands  soever 
found,  to  answer  the  demand  of  yohn  Doe  in  an  action  upon  a  con- 
tract, and  make  return  of  such  attachment  to  me  immediately  after 
making  the  same,  that  therein  may  be  further  done  what  law  and 
justice  shall  require.^ 

Witness  my  hand  and  seal  this  twenty-ninth  day  of  yanuary^ 
A.D.  i8P7.  Abraham  Kent,  Justice  of  the  Peace. 

\  29.  New  Mexico. 

[  Form  No.  2799. 

(N.  Mez.  Comp.  Laws  (1884),  p.  1136.) 

Territory  of  New  Mexico,  ) 
County  of  Santa  Fi,  \ 

The  Territory  of  New  Mexico  to  the  Constable  of  — —  Precinct, 
in  the  County  of  Santa  F^,  Greeting : 

You  are  commanded  to  attach  Richard  Roe,  by  all  and  singular 
his  goods  and  chattels,  moneys,  credits,  and  effects,  or  so  much  there- 
of as  shall  be  sufficient  to  satisfy  the  sum  of  sixty-jive  dollars,  with 
interests  and  costs  of  suit,  in  whosesoever  hands  or  possession  the 
same  may  be  found  in  your  township,  so  that  he  be  and  appear  be- 
fore me,  Abraham  Kent,  a  justice  of  the  peace  within  and  for  said 
precinct  and  county,  at  my  office  in  said  precinct,  on  the  ^th  day 

of  February,  i897,  to  answer  yohn  Doe  of  a  plea  of  ,  and 

that  you  summon  the  said  Richard  Roe  to  appear  before  me,  the 
said  justice  of  the  peace,  at  the  time  and  place  aforesaid,  to  answer 
the  action  of  the  said  plaintiff.  And  also  that  you  summon  as  gar- 
nishees all  such  persons  found  in  your  precinct  as  may  be  directed 

1.  It  must  appear  clearly  from  the  was  attached,  else  the  justice  cannot 
constable's  return  that  some  property    proceed.  LentZ7'.Callin,26N.J.L.ai8. 
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by  the  plaintiff,  or  his  agent,  to  appear  before  me,  the  said 
justice,  at  the  time  and  place  aforesaid,  to  answer  such  inter- 
rogatories as  the  said  justice  may  propound,  and  have  you  there 
this  writ. 

Witness  my  hand  this  16th  day  of  February^  i8P7.^ 

Abraham  Kieni^-J.  P. 
Summon  as  garnishees,  ^ohn  Fen  and  Richard  Den, 

(sbal)  Abraham  Kent^  Justice  of  the  Peace. 

80.  New  York. 

Form  No.  a 8  00.2 

The  People  of  the  State  of  New  York  to  the  SheriflF  of  the  City  and 
County  of  New  Tork^  Greeting: 
Whereas  an  application  has  been  made  to  the  judge  granting  this 
warrant  by  Henry  E,  Wessels  and  Frank  L.  Wessels^  as  plain- 
tiffs, for  a  warrant  of  attachment  against  the  property  of  Gustavus 
Adolphus  Boettcher^  defendant,  in  an  action  in  the  Supreme  Court 
of  the  state  of  New  York,  in  and  for  the  city  and  county  of  Nertv 
Torh^  and  it  appearing  by  affidavit  of  Henry  E,  Wessels  and 
Frank  L,    Wessels^  verified  herein   the  fifth  day  of  yuly^  i8P^, 

1.  The  original  writ  of  attachment  judge,  to  accompany  the  summons,  or 
should  contain  a  clause  in  the  nature  at  anj  time  after  the  commencement 
and  to  the  effect  of  an  ordinary  cita-  of  the  action,  and  before  iinal  judg- 
tion  to  answer  the  action  of  the  plain-  ment  therein.  Personal  service  of  the 
tiff.  N.  Mez.  Comp.  L.  (1884),  ^  1933*  summons  must  be  made  upon  the  de- 
Original  writs  of  attachment  shall  fendant,  against  whose  property  the 

be  directed  to  the  sheriff  of  the  proper  warrant  is  granted,  within  thirty  days 

county.     N.  Mex.  Comp.  L.  (1884),  §  after  the  granting  thereof;  or  else  be- 

1933.  fore  the  expiration  of  the  same  time, 

Original  writs  of  attachment  must  8er>ice  of  the  summons  by  publication 

be  returned  in  like  manner  as  ordinary  must  be  commenced,  or  service  thereof 

writs  of  citation.     N.  Mex.  Comp.  L.  must  be  made  without  the  state,  pur- 

(1884),  4  1934;   Spiegelberg  v.  SuUi-  suant  to  an  order  obtained  therefor,  as 

van,  I  N.  Mex.  575.  prescribed  in  this  act ;  and  if  publica- 

TTie  return  of  the  officer  executing  tion   has  been  or  is  thereafter  com- 

the  writ  of  attachment  must  include  menced,   the  service  must    be    made 

all  bonds  taken  by  him,  a  schedule  of  all  complete  by  the  continuance  thereof." 

property  attached  and   the  names  of  N.  Y.  Code  Civil  Proc,  ^  638. 

all  the  garnishees,  with  the  times  and  Inferior  Courts. — The  special  require- 

places  when  and  where  each  was  re-  ment  of  the  warrant  in  the  justice's 

spectively  summoned.  N.  Mex.  Comp.  courts  and  in  the  inferior  city  courts 

L.  (1884),  ^  194^'  may  be  found  in  ^^  2907  and  3210,  N.  Y. 

2.  This  form  is  a  copy  of  the  war-  Code  of  Civil  Procedure.     The  war- 
rant in  the  case  of  Wessels  v,  Boett-  rant  may  easily  be  framed  by  a  refer- 
cher,  in   the  supreme   court  of  New  ence  to  those  sections  and  the  foregoing. 
York    county.     For  a   report   of  the  warrant. 

case  in  the  court  of  appeals,  see  142        Amendmenti. — As   to  amending  the 

N.  Y.  212.  warrant    the    court,     in     Peiffer    v. 

Compare    the    precedents    in    Van  Wheeler,  76  Hun  (N.  Y.)  280,  holds 

Kirk  z\  Wilds,  11  Barb.  (N.  Y.)  521;  that  there  is  no  reason  to  doubt  the 

Genin  v.  Tompkins,  12  Barb.  (N.  Y.)  power  of  the  court,  in  a  proper  case, 

268.  to  allow  an  amendment  to  a  warrant  of 

"The  warrant  may  be  granted  by  a  attachment    correcting    the    amount 

judge  of  the  court,  or  by  any  county  stated  therein. 
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and  the  summons  in  said  action,  to  the  satisfaction  of  the  judge  grant- 
ing this  warrant,  that  one  of  the  causes  of  action  specified  in  section 
635  of  the  Code  of  Civil  Procedure  exists  against  the  defendant  in 
favor  of  said  plaintiffs,  to  recover  a  sum  of  money  only,  to  wit,  the 
sum  oi  jive  thousand  six  hundred  and  sixty  -f^  dollars  and  interest 
from  the ^rst  day  of  January,  iS93,  as  damages  for  breach  of  con- 
tract express  or  implied  other  than  a  contract  to  marry,  and  the 
action  is  commenced  therefor,  and  the  plaintiffs  are  entitled  to 
recover  thereon  said  sum  over  and  above  all  counterclaims  known 
to  them,  and  the  affidavit  showing  that  the  defendant  Gustavus 
Adolphus  Boettcher  is  not  a  resident  of  the  state  of  New  York,i 
and  the  plaintiffs  having  also  given  the  undertaking  required 
by  law. 

Now  you  are  hereby  commanded  to  attach  and  safely  keep  so 
much  of  the  property  within  your  county  which  the  defendant,  Gus- 
tavus Adolphus  Boettcher,  has,  or  which  he  may  have  at  any  time 
before  final  judgment  in  this  action,  as  will  satisfy  plaintiffs'  de- 
mand oi  Jive  thousand  six  hundred  and  sixty  -fi^  dollars  with  in- 
terest from  the jftrst  day  of  January,  iS93,  together  with  costs  and 
expenses,  and  that  you  proceed  thereon  in  the  manner  required  of 
you  by  law. 

Witness:  Hon.  Chas,  H,  Van  Brunt,  presiding  justice  of  said 
court,  at  the  County  Court  House  in  Nerw  Tork  City,  this  sixth  day 
of  yuly,  in  the  year  one  thousand  eight  hundred  and  ninety-three, 

Charles  H.  Truax^ 
Justice  of  the  Supreme  Court. 
Wing,  Shroudy,  d:  Putnam,^ 
Plaintiff's  Attorneys, 

No.  IfS  William  Street, 
Nerw  Tork  City. 

1.  Section  641,  N.Y.  Code  Civ.  Proc,  child  v.  Mooney,  36  N.  Y.  St.  Rep, 

distinctly  provides   that  the  warrant  565 ;  Van  Camp  v.  Searle,  79  Hun  (N. 

"must  briefly  recite  the  grounds  of  Y.)  134,  24  Civ.  Proc.  Rep.  (N.Y.)  16; 

attachment."     A  careful   and   intelli-  Sturg  v.  Fischer,  15  Misc.  Rep.  (N. 

gent  compliance  with  this  requirement  Y.  Supreme  Ct.)  410. 

is  absolutely  essential.  2.  The  warrant  must  be  subscribed 

A  warrant  which  recites  that  defend-  by  the  judge  and  by  the  plaintiff's  at- 

ant  has  assigned  and  disposed  of,  or  is  torney  or  attorneys.     New  York  Code 

about  to  assign  or  dispose  of,  his  prop-  of  Civil  Procedure,  §  641;  Genin  v, 

erty  for  the  purpose  of  defrauding  his  Tompkins,  la  Barb.  (N.  Y.)  265;  Kis- 

creditors,   is   defective   as   containing  sam  v,  Marshall,  10  Abb.  Pr.  (N.  Y. 

alternative   statements  which  do   not  Supreme     Ct.)    424;     Macdonald    v. 

constitute  a  sufficient  statement  of  the  Kieferdorf,  22  Civ.  Proc.  Rep.  (N.  Y. 

ground     of    attachment.     Cronin    xk  C.  PI.)  105. 

Crooks,   143   N.  Y.   352,  affirminfr  76  The  provisions  of  the  N.   Y.  Code 

Hun  (N.  Y.)  120,  and  approving-  John-  Civ.  Proc,  ^  641,  that  a  warrant  of  at- 

son  t\  Buckel,  65  Hun  (N.  Y.)  601 ;  tachment  must  be  subscribed  by  the 

Hale   V.  Prote,  75   Hun    (N.Y.)  13;  judge  and  the  plaintiff's  attorney,  and 

Dinturff  v.  Tuthill,  43  N.  Y.  St.  Rep.  must  briefly  recite  the  grounds  of  at- 

704.     See  also  Williams  v.  Rightmyer,  tachment,   are   mandatory,  and   their 

88  Hun  (N.  Y.)  372;  Garson  7'.  Brum-  omission   is  fatal  to  the  attachment, 

berg,  75   Hun   (N.  Y.)  336;  Smith  v.  Macdonald  f.  Kieferdorf,  32  Civ.  Proc 

Wilson,  76  Hun  (N.  Y.)  565;  Roths-  Rep.  (N.  Y.  C.  PI.)  105. 
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81.  North  Carolina, 
a.  In  the  Superior  Court. 

Fonn  No.  aSoi. 

North  Carolina,  j  In  the  Superior  Court. 

Mecklenburg  K^ovLVkty.  \  ^ 

yohn  Doe,  plainti£f,      ) 

against  >  Warrant  of  Attachment. 

Richard  Roe,  defendant.  ) 
The  State  of  North  Carolina, 

To  the  Sheriff  of  Mecklenburg  County,!  Greeting : 

It  appearing  by  affidavit  to  the  officer  granting  this  warrant,  that 
the  plaintiff,  yohn  Doe,  is  entitled  to  recover  from  the  defendant, 
Richard  Roe,  the  sum  of  Jive  hundred  dollars,  and  that  the  above 
named  *  Richard  Roe  is  a  nonresident  of  the  state  {or  state  ivhat  the 
ground  of  attachment  is  as  shown  by  the  affidavit  made  on  the  part 
of  the  plaintiff  ) . 

You  are  commanded  forthwith  to  attach  and  safely  keep  all  the 
property  of  the  said  Richard  Roe  in  your  county,  or  so  much  there- 
of as  may  be  sufficient  to  satisfy  said  demand,  with  costs  and  expenses, 
and  you  will  make  due  return  thereof  to  the  said  court,  at  the 
term  to  be  held  at   Charlotte  on    the  last  Monday  of  February, 

(seal)         Witness  my  hand  and  the  seal  of  said  court 

this  18th  day  of  January,  iS97. 

Calvin  Clark, ^  Clerk  of  the  ouperior 
Court  of  Mecklenburg  County. 

1.  The  warrant  may  be  directed  to  day  or  place  of  return  is  irregular,  and 

the  sheriff  of  any  county  in  the  state  in  will  be  vacated  on  motion.     Backalan 

which  defendant  has  property  subject  v.  Littiefield,  64  N.  Car.  233. 

to  attachment.    N.  Car.  Code  (1883),  8.  The  clerk  has  authorit)    >ut  of 

4  357.     See  also  N.  Car.  Code  (1883),  term  time  to  grant  a  warrant  of  attach- 

\  351.  ment.     Cushing  v,  Styron,  104  N.  Car. 

Several  warrants  may  be  issued  at  338. 

the  same  time  to  sheriffs  of  different  The  clerk  acts  merely  in  a  ministerial 

counties.    N.  Car.  Code  (1883),  §  357.  capacity  in  issuing  the  warrant  of  at- 

The  warrant  of  attachment  may  ac-  tachment,  and  upon  making  the  nee- 

company  the  summons  or  be  issued  essary  affidavit  before    some    person 

afterwards.     N.  Car.  Code   (1883),   ^  authorized  by  law  he  may  issue  such 

348.  See  also  Price  v.  Cox,  83  N.  Car.  warrant  in  an  action  in  which  he  him- 

261.  self  is  plaintiff.     Evans  v,  Etheridge, 

The  affidavit  on  which  the  warrant  96  N.  Car.  42. 

of  attachment   was   granted  must  be  The  warrant    of   attachment  when 

filed  in  the  office  of  the  clerk  of  the  not  founded  on  contract,  or  if  founded 

superior  court,  or  with  the  justice  of  on  contract  and  the  sum  demanded  ex- 

the  peace,  before  whom  the  process  is  ceeds  two  hundred   dollars,   may  be 

made  returnable,  within  ten  days  from  obtained  from  a  judge  of  the  superior 

the  issuing  of  the  warrant.     N.  Car.  court   of  the   district  embracing  the 

Code  (1883),  §  355.  county  in  which  the  action  has  been 

%,  The    warrant  must   state    where  instituted,  or  from   the   clerk  of   the 

it  shall   be   returned.     N.  Car.  Code  superior  court   from  which  the  sum- 

(1883),  $  357.  mens  in  the  action  originally  issued. 

An   attachment  which  specifies  no  N.  Car.  Code  (1883),  ^  351. 
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b.  In  the  JusUoe's  Court 

Fonn  No.  aSoa. 

(N.  Car.  Code  (1883),  p.  349.) 

yohn  Doe^  plaintiff,      ) 

against  >  Justice's  Court. 

Richard  Roe ^  defendant.  ) 

State  of  North  Carolina,  to  any  constable  *  or  other  lawful  officer  of 
Wake  county,  Greeting: 

It  appearing  by  affidavit  to  the  undersigned  that  a  cause  of  action 
exists  in  favor  of  the  plainti£f  against  the  defendant  for  the  sum  of 
one  hundred  dollars,  and  that  the  defendant  is  not  a  resident  of  this 
state  (^r  otherwise^  as  the  fact  may  be) ,  and  the  plainti£f  having  given 
the  undertaking  as  required  by  law : 

Now,  therefore,  you  are  commanded  forthwith  to  attach  and 
safely  keep  all  the  property  of  the  said  defendant  Richard  Roe  in 
your  county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
said  plaintiff's  demand,  with  costs  and  expenses;  and  have  you  this 
warrant  before  George  Strong"^  one  of  the  justices  of  the  peace  for 
your  county,  at  his  office  in  said  county,  on  the  27th  day  of  March^ 
i8P7,  with  your  priK^eedings  hereon. 

Witness  our  said  justice  this  26th  day  of  February^  i8P7. 

George  Strongs  Justice  of  the  Peace. 

82.  Nortli  Dakota. 

Form  No.  2803. 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Burleigh,       \     '         Sixth  Judicial  District. 
yohn  Doe,  plaintiff, 
against 
Richard  Roe^  defendant. 
The  State  of  North  Dakota  to  the  Sheriff  of  the  County  of  Burleigh,^ 
Greeting : 
A  verified  complaint  *  in  the  above  entitled  action  having  been 

1.  The  warrant  issued  by  a  justice  ified  complaint  setting  forth  a  proper 
may  be  directed  to  any  constable  in  cause  for  attachment,  and  an  affidavit 
the  county  or  to  the  sheriff  of  the  setting  forth  in  the  language  of  the 
county.     N.  Car.  Code  (1883),  ^  357.  statute  one  or  more  of  the  grounds  of 

2.  The  warrant  must  be  directed  to  attachment  enumerated  in  ^  5352.  N. 
the  sheriff  of  any  county  in  which  the  Dak.  Rev.  Code  (1895),  ^  S3S^' 
defendant  has  property  subject  to  at-  In  JoiUce's  Court. — A  writ  of  attach- 
tachment.  Several  warrants  may  be  ment  against  the  personal  property  of 
issued  at  the  same  time  to  the  sheriffs  the  defendant  may  be  issued  by  a  jus- 
of  different  counties.  N.  Dak.  Rev.  tice  of  the  peace  at  the  time  of  or 
Code  (1895),  ^  5357-  after  issuing  the  summons  and  before 

In  Justice's  Court. — ^The  writ  in  the  answer,  on  receiving  an  affidavit  by  or 

justice's    court    may    be   directed   to  on  behalf  of  the  plaintiff,  stating  the 

the  sheriff  or    any    constable  of  the  same  facts  as  are  required  to  be  stated 

county.     N.  Dak.  Rev.  Code  (1895),  ^7  ^^  affidavit  for  attachment  in  the 

6  6674.  district  court.     N.   Dak.    Rev.   Code 

8.  The  warrant  shall  issue  upon  a  ver-  ( 1895 ),  ^  6672. 
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filed  in  the  office  of  the  clerk  of  said  court,  setting  forth  a  proper 
cause  of  action  ^  for  attachment,  in  which  the  plaintiff  de- 
mands judgment  against  the  defendant  for  the  sum  of  one  thou- 
sand dollars, 3  and  interest  at  the  rate  of  seven  per  cent,  per 
annum  from  the  first  day  of  yanuary^  i8P^,  and  an  affidavit 
having  also  been  filed  stating  that  the  defendant  {fiere  set  out  the 
statutory  ground  or  grounds  of  attachment  stated  in  the  plaintiff '' s 
affidavit),^ 

Now,  you  are  hereby  required  to  attach  and  safely  keep  all  the 
property  of  said  defendant  within  your  county  not  exempt  from 
execution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  with  costs  and  disbursements,  unless  the  defend- 
ant delivers  to  you  an  undertaking  in  favor  of  the  plaintiff,  with 
sufficient  surety  to  the  effect  that  defendant  will  pay  any  judgment 
which  the  plaintiff  may  obtain  against  him  in  the  action,  or  an  un- 
dertaking with  like  surety  to  the  effect  that  the  property  of  said 
defendant,  which  has  been  or  is  about  to  be  attached,  shall  be  forth- 
coming in  substantially  as  good  condition  as  it  is  at  the  time  of  giv- 
ing the  undertaking,  to  answer  such  judgment,  such  undertaking 
in  either  event  to  be  in  an  amount  equal  to  the  value  of  such  prop- 
erty according  to  your  inventory,  in  either  of  \Jhich  cases  you  will 
take  such  undertaking,  and  when  your  warrant  shall  be  fully  exe- 
cuted or  discharged  you  are  required  to  return  the  same  with  your 
proceedings  to  this  court.* 

Witness,  the  Honorable   W,  H,   Winchesters^  Judge  of 
(sbal)*      the  District  Court  in  and  for  said  Burleigh  County, 

and  the  seal  of  said  court,  this  tiventy-ntnth  day  of 

January,  A.D.  i8^7. 

Calvin  Clark ^^^  Clerk  of  said  Court. 
By  Daniel  Clark,  Deputy. 

88.  Ohio. 

a.  In  the  Court  of  Common  Pleas. 

(1)  For  Claim  Past  Due. 

1.  The  warrant  need  not  set  forth  Upon  seizure  the  sheriff  shall  make 
plaintiff's  cause  of  action.  N.  Dak.  a  true  and  complete  inventory  of  all 
Rev.  Code  (1895),  ^  5357.  the  property  seized,  which   must   be 

2.  The  amount  of  plaintiff's  demand  signed  by  the  sheriff.  N.  Dak.  Rev. 
must  be  stated  in  the  warrant  in  con-  Code  (1895),  ^  53^i- 

formitj  with  the  complaint.     N.  Dak.  5.  The  warrant  of  attachment  must 

Rev.  Code  (1895),  ^  5357.  be  tested  in  the  name  of  the  presiding 

3.  The  warrant  of  attachment  must  judge.  N.  Dak.  Rev.  Code  (1895),  § 
briefly  state  the  statutory  grounds  of  5355. 

the  attachment.     N.  Dak.  Rev.  Code  6.  The  warrant  of  attachment  must 

('895),  ^  5357*  he  sealed  with  the  seal  of  the  court. 

4.  The   sheriff   must,  within   thirty  N.  Dak.  Rev.  Code  (1895),  ^  5355. 
days  after  making  the  seizure,  file  the  7.  The  warrant  of  attachment  must 
inventory  and  return  of  his  doings  up-  be  issued  by  the  clerk  of  the  court  in 
on  the  attachment  with  the  clerk.     N.  which  the  action  is  commenced.     N. 
Dak.  Rev.  Code  (1895),  ^  536*-  I^ak.  Rev.  Code  (1895),  ^  5355. 
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Form  No.  3804. 

^77      r^       .     ,      '  >  Court  of  Common  Pleas  of  Allen  County. 
Allen  County,*  ss.  \  ^ 

yohn  Doe^  plaintiff,      ) 

against  >  Order  of  Attachment. 

Richard  Roe,  ditiendaiTit.  \ 

To  the  Sheriff  of  Allen  *  County  : 

You  are  commanded  to  attach  and  safely  keep  the  lands,  tene 
ments,  goods,  chattels,  stocks  or  interest  in  stocks,  rights,  credits, 
moneys,  and  effects  of  the  above  named  defendant  in  your  county, 
not  exempt  by  law  from  being  applied  to  the  payment  of  the  above 
named  plaintiff's  claim,  or  so  much  thereof  as  will  satisfy  the  said 
plaintiff's  claim  for  two  hundred  and  fifty  dollars  [with  interest  at 
the  rate  of  6  per  centum  per  annum  from  the  first  day  of  January 
1896]  2Si^ fifty  dollars,  the  probable  costs  of  this  action. 

You  will  make  due  return  of  this  order  on  the  8th  day  of  February, 
A.D.  i8P7.» 

/  x^       Witness,  my  signature  and  the  seal  of  said  court,  a* 

^  '     Lima,  this  twenty-ninth  day  of  yanuary,  A.D.  i8P7. 

Calvin  Clark, ^  Clerk. 
•  By  Daniel  Clark,^  Deputy  Clerk. 

1.  Process  shall  be  styled  ''State  of  order  of  attachment  what  he  has  done 

Ohio,  County."    Ohio    Rev.  under  it,  and  the  return  must  show  the 

Stat.  (1894),  h  4954*  property  attached  and  the  time  it  was 

8.  An  order  of  attachment  shall  be  attached,  also  the  names  of  the  gar- 
directed  and  delivered  to  the  sheriff  nishees,  if  there  were  any,  and  the 
requiring  him  to  attach  the  lands,  time  each  was  served.  Rev.  Stat.  Ohio 
tenements,  goods,  chattels,  stocks  or  (1894),  ^  5537. 

interests  in  stock,  rights,  credits,  The  sheriff  will  execute  the  order  of 
money,  and  effects  of  the  defendant  in  attachment  without  delay,  going  to 
his  county  not  exempt  by  law  from  the  place  where  the  defendant's  prop- 
being  applied  to  the  payment  of  plain-  erty  is,  and  there,  in  the  presence  of 
tiff's  claim,  or  so  much  thereof  as  will  two  freeholders  of  the  county,  swear 
satisfy  plaintiff's  claim,  to  be  stated  in  that  by  virtue  of  the  order  he  attaches 
the  order  as  in  the  affidavit,  and  the  the  property.  The  officer,  with  the 
probable  costs  of  the  action,  not  ex-  freeholders,  who  shall  be  first  sworn 
ceeding  fifty  dollars.  Ohio  Rev.  Stat,  by  him,  shall  make  a  true  inventory  and 
(1894) ,  4  5524.  appraisement  of  the  property  attached, 

Orders  of  attachment  may  be  issued  which  shall  be  signed   by  the  officer 

to  sheriffs  of  different  counties.     Ohio  and  freeholders,  and  returned  with  the 

Rev.  Stat.  (1894),  k  55^5-  order.     Ohio  Rev.  Stat.  (1894),  h  55H- 

8.  The  return  day  of  the  order  of  at-  4.  Process  shall  be  under  the  seal  of 

tachment,  when  the  order  is  issued  at  the  court  from  which  it  issued.     Ohio 

the  commencement  of  the  action,  shall  Rev.  Stat.  (1894),  ^  4954- 

be  the  same  as  that  of  the  summons;  5.  Process  shall  be  signed  by  the  clerk, 

when   issued   afterwards,   it  shall  be  and  bear  date  of  the  day  it  is  actually 

twenty  days  after  it  is  issued.     Ohio  issued.     Ohio  Rev.  Stat.  (1894),  ^4954. 

Rev.  Stat.  (1894),  ^  55^^-  ^^^  writs  and  orders  for  provisional 

Unless  othersvise  provided  by  stat-  remedies  and   process  of  other  kind 

ute,  the    summons  is  returnable   the  shall  be  issued  by  the  clerks  of  the 

second   Monday    after    its    date;  but  several   courts,    but    before    they  are 

when  it  is  issued  to  another  county  it  issued  a  praecipe  shall  be  filed  w\\\i  the 

may,  at  the  option  of  the  party  pro-  clerk  demanding  the  same.    Ohio  Rev. 

curing  it,  be  made  returnable  on  the  Stat.  (1894),  §  4959.     The  clerk  is  not 

third  or  fourth  Monday  after  its  date,  bound  to  issue  process  without  a  writ- 

Whitt.  Anno.  Civ.  Code  of  Ohio,  ^5039.  ten  praecipe.   State  t;.Caffee,60hio  150. 

The  officer  shall  return  upon  every  6.  Process  •  bearing     proper     teste 
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(2)  Order  for  Writ  for  Claim  Not  Dub. 

Form  No.  2805. 

In  the  Court  of  Common  Pleas, 
Allen  County,  Ohio. 

John  Doe,  plaintiff,      )  q^^^^  Allowing  Attachment  before  Debt 

^^^'^^^  \  Due 

Richard  Roe,  defendant.  ) 

Whereas  an  application  has  been  made  by  yohn  Doe,  the  above 
named  plaintiff,  for  the  allowance  of  an  order  of  attachment  against 
the  property  of  Richard  Roe,  the  above  named  defendant;  and 
whereas  it  appears  by  the  affidavit  of  the  said  yohn  Doe  (or  of 
Samuel  Short,  the  agent  or  attorney  of  yohn  Doe) ,  made  and  filed 
herein,  that  (here  state  the  nature  of  the  plaintiff '* s  claim  as  in  the 
affidavit)  ;  that  said  claim  is  for  the  sum  of  two  hundred  and  fifty 
dollars,  is  just,  and  will  become  due  on  thefrst  day  of  May,  i8P7y 
and  that  [here  recite  one  of  the  grounds  authorizing  an  attachment 
for  a  debt  not  due,  as  in  the  affidavit)  :  It  is  ordered  that  the  clerk 
of  said  court  do  issue  an  order  of  attachment  in  this  cause  against  the 
property  and  estate  of  the  said  Richard  Roe  for  the  sum  of  three 
hundred  dollars,^  the  amount  of  plaintiff's  clairfi,  and  the  probable 
costs  of  suit,  upon  the  plaintiff's  giving  an  undertaking  in  the  sum 
oifive  hundred  dollars, ^  as  provided  by  law. 

Given  under  my  hand  this  6th  day  of  April,  A.D.  i8P7. 

Allen  G.  Thurman,  Judge 

b.  In  the  Justice's  Court. 

Form  No.  a8o6. 
The  State  of  Ohio,  ^   Before  Abraham  Kent,  Justice  of  the 


Cuyahoga  County,  ss. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant.  ^ 


Peace  in  and  for  Cleveland  Town- 
ship, in  said  County. 

To  any  Constable  of  the  Township 
aforesaid,  in  said  County,  Greeting  :* 

You  are  hereby  commanded  to  attach 


and  safely  keep  the  goods,  chattels,  stocks  or  interest  in   stocks. 

signed  by  the  deputy  clerk  is  sufficient,  office  upon  the  part  of  the  plaintiff  such 

though   more  technically  correct  for  undertaking  as  is  directed  by  ^  5523. 

the  deputy  to  sign  for  his  principal.  Rev.  Stat.  Ohio  (1894),  ^  55w. 

Walke  V.  Circleville  Bank,   15  Ohio  8.  An  order  of  attachment  before  a 

288.  justice   may   be   made   to  accompany 

1.  The  order  of  the  court  or  judge  the  summons,  or  any  time  afterwards 
granting  the  attachment  must  specify  before  judgment;  it  shall  be  addressed 
the  amount  for  which  it  is  allowed,  and  deliveced  to  any  constable  of  the 
which  must  be  an  amount  not  exceed-  proper  township,  and  shall  require  him 
ing  a  sum  sufficient  to  satisfy  plaintiff's  to  attach  the  goods,  chattels,  stocks 
claim  and  the  probable  costs  of  action,  or  interest  in  stocks,  rights,  credits, 
Whitt.  Anno.  Civ.  Code  of  Ohio,  ^  and  effects  of  the  defendant  in  his 
5567.  ^county  not  exempt  by  law  from  be* 

2.  The  order  of  attachment  granted  ing  applied  to  the  payment  of  plain- 
by  the  court  shall  not  be  issued  by  the  tiff's  claim,  or  so  much  thereof  as  will 
Uerk  until   there  is  executed   in  his  satisfy  plaintiff's  claim,  to  be  stated  in 
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rights,  credits,  moneys,  and  effects  of  the  said  defendant,  Richard 
Roe,  in  your  county,  not  exempt  by  law  from  being  applied  to  the 
payment  of  the  claim  of  said  plaintiff,  yohn  Doe,  or  so  much  there- 
of as  will  satisfy  his  claim  for  one  hundred  dollars,  and  interest  from 
the  1st  day  of  yanuary,  i%97 ,' 9indL  Jifty  dollars,  the  probable  cost  of 
this  action. 

You  are  also  commanded  to  summon  Samuel  Short,  that  he  be 
required  to  appear  before  me,  at  my  office  in  said  township,  on  the 
8th  day  of  February,  A.D.  i897,  at  10  o'clock  AM,,  then  and  there 
to  answer,  under  oath  or  affirmation,  all  questions  put  to  him  touch- 
ing the  property  of  every  description,  and  credits  of  the  defendant, 
in  his  possession  or  under  his  control,  and  to  disclose  truly  the 
amount  owing  by  him  to  the  defendant,  whether  due  or  not. 

Of  this  writ  make  legal  service  and  due  return.^ 

Witness  my  hand  and  seal,  this  twenty-ninth  day  of  January, 
A.D.  i8P7.  Abraham  Kent,     (skal) 

Justice  of  the  Peace. 

84.  Oklahoma.3 

85.  Oregon. 

a.  In  the  Cireuit  Court. 

Form  No.  aSoy. 

In  the  Circuit  Court  of  the  State  of  Oregon, 
For  the  County  of  Alultnomah. 

the  order  as  in  the  affidavit,  and  the  2.  See    the  forms    for   Ohio.     The 

probable  costs  of  the  action  not  ex-  statutes    are    the  same.     Okla.   Stat, 

ceeding  fifty  dollars.    Ohio  Rev.  Stat.  (1893),  4  4p7i' 

(.1894),  ^  6491.  Orders  for  attachment  ma^y  be  issued 

1.  The   officer    shall    return    upon  to  the  sheriffs  of  different  counties  at 

every  order  of  attachment  issued  by  a  the  same  time,  or  in  succession.     Okla. 

justice   what  he  has  done  under  it,  Stat.  (1893),  k  4^^- 

showing    the    property  attached,  the  Order    of   attachment    in    justice's 

time  of  attachment,   and    the  names  court :     Section  identical  with  that  of 

and  time  of  serving  garnishees,  if  any.  Ohio.    Okla.  Stat.  (1893),  ^  ^668. 

Ohio  Rev.  Stat.  (18^),  ^  651 1.  The  return  day  of  lie  order,  when 

The  return  day  of  the  order  of  at-  issued  at  the  commencement  of  the 

tachment,  issued  by  a  justice  at  the  action,  shall  be  that  of  a  summons; 

commencement  of  an  action,  shall  be  when  issued  afterwards,  shall  be  twenty 

the  same  as  that  of  'summons;  when  days  thereafter.     Okla.  Stat.  (1893),  § 

issued  afterwards  it  shall  be  executed  4073. 

and   returned   forthwith.     Ohio  Rev.  Return  day  of  order  issued  by  jus- 

Stat.  (1894),  ^  6492.  tice:  Section    identical  with  that    of 

The.  officer  shall  execute  the  order  Ohio.     Okla.  Stat.  (1893),  ^  4669. 

of  attachment  in  the  presence  of  two  Officer's   return:    Section  identical 

credible  witnesses,  declaring  that  by  with  that  of  Ohio.     Okla.  Stat.  (1893), 

virtue  of  such  order  he  .attaches  the  ^  4100. 

property ;   and    the    officer,  with  two  Return  of  order  of  attachment  issued 

householders  of  the  county,  who  shall  by  a  justice :    Section   identical  with 

be  first  sworn  by  him,  shall  make  a  that  of  Ohio.     Okla.    Stat.   (1893),   ^ 

true  inventory  and  appraisement  of  all  4688. 

property    attached,     which    shall    bjf  Inventory  and    appraisement:   Sec- 
signed  by  the  officer  and  the  house-  tion  identical  with  that  of  Ohio.     Okla. 
holders,  and  returned  with  the  order.  Stat.  (1893),  ^4075. 
Ohio  Rev.  Stat.  (1894),  §  ^93*  Inventory  and  appraisement    upon 
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John  Doe,  plaintiff, 
against 
Richard  Roe^  defendant. 
To  the  Sheriff  of  Multnomah  County,^  Greeting  : 

In  the  name  of  the  state  of  Oregon,*  you  are  hereby  commanded 
to  attach  and  safely  keep  all  property,  real  and  personal,  of  Richard 
Roc,  the  defendant  above  named,  within  your  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
demand  of  yohn  Doe,  the  plaintiff  above  named,  amounting  to  the 
%yxaioi  one  thousand  dollars,  and  interest  thereon  at  the  rate  of  7  per 
cent,  per  annum  from  the  1st  day  of  yanuary,  i897,  as  stated  in  said 
plaintiff* s  complaint,'  together  with  costs  and  expenses.  And  of 
this  writ  make  legal  service  and  due  return.^ 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
(sbal)B  affixed  the  seal  of  the  Circuit  Court  above  named, 

this  6th  day  of  April,  iS97, 

Calvin  Clark,  Clerk.  Circuit  Court. 

By  Daniel  Clark,  Deputy. 

b.  In  the  Jostiee's  CouFt. 

Form  No.  a8o8. 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1046.) 

Justice's  court  for  the  Precinct  of 

State  of  Oregon,  county  of  Multnomah. 
John  Doe     ) 

against         >  Civil  action  for  the  recovery  of  money. 
Richard  Roe.  ) 
To  the  sheriff  of  such  county  or  any  constable  of  any  precinct 

therein, — 
Greeting :  — 
In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded, 

executing  the  order  of  attachment  is-  8.  All   process    authorized    by    the 

sued  bj  a  justice:    Section    identical  Code,  to  be  issued   by  any  court  or 

with  that  of  Ohio.     Okla.  Stat.  (1893),  officer,  shall  run  in  the  name  of  the 

44670.  state  of  Oregon,   and  be    signed  by 

1.  The  writ  of  attachment  shall  be  the  officer  issuing  the  same;  and  if  is- 
directed  to  the  sheriff  of  any  county  sued  by  a  clerk  of  a  court  he  shall  affix 
in  which  property  of  the  defendant  thereto  his  seal  of  office.  Hill's  Anno, 
nuij  be,  requiring  him  to  attach  and  Laws  Oregon  (1892),  §  1198. 
safely  keep  all  the  property  of  such  de-  8.  The  amount  of  the  plaintiff's  de- 
fendant within  his  county  not  exempt  mand  shall  be  stated  in  conformity 
from  execution,  or  so  much  thereof  as  with  the  complaint.  Hill's  Anno, 
shall  satisfy  plaintiffs  claim,  the  Laws  Oregon  (1892),  §  147. 
amount  of  which  shall  be  stated  4.  When  the  writ  of  attachment  shall 
in  conformity  with  the  complaint,  to-  have  been  fully  executed  or  discharged, 
gether  with  the  costs  and  expenses,  the  sheriff  shall  return  the  same,  with 
Hill's  Anno.  Laws  Oregon  (1892),  ^  his  proceedings  indorsed  thereon,  to 
H7*  the  clerk  of  the  court  where  the  action 

Several  writs  of  attachment  may  be  was  commenced.     Hill's  Anno.  Laws 

issued  at  the  same  time  to  sheriffs  of  Oregon  (1892),  §  162. 

different  counties.    Hill's  Anno.  Laws  6.  The  clerk  of  the  supreme  court, 

Oregon  (1892),  ^  147.  circuit  court,or  county  court  shall  keep 
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that  of  the  personal  property  within  your  county  or  precinct  of  the 
above  named  defendant,  Richard  Roe,  excepting  such  as  the  law 
exempts,  you  attach  and  safely  keep  as  by  law  directed  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  demand  of  the  above- 
named  plaintiff,  namely,  the  sum  of  one  hundred  dollars,  together 
with  the  costs  and  expenses  of  the  action;  and  of  this  writ  make 
legal  service  and  due  return  to  me. 

Given  under  my  hand,  this  5th  day  of  April,  i8P7. 

Henry  Grimshaw, 
Justice  of  the  Peace* 

36.  Pennsylvania. 

a.  PrsBGipe  for  the  Writ. 

Form  No.  a 809. 

•^  /in  the  Court  of  Common  Pleas  of  Chester  County, 

Richard  Roe   \      ^^^''^^O' Term,  i8P7.     No.  102. 

Issue  writ  of  domestic  attachment,  per  affidavit  filed,  to  attach  all 
and  singular  the  goods  and  chattels,  lands  and  tenements  of  the  said 
Richard  Roe,  defendant,  in  the  hands  of  Samuel  Short,  garnishee 
of  said  defendant,  or  in  whose  hands  soever  the  same  may  be,  for 
the  benefit  of  the  said  yohn  Doe  and  other  creditors  of  said  defend- 
ant, returnable,  etc.  Oliver  Elsworth, 

Attorney  for  Plaintiff. 
February  the  29th,  i8P7. 
To  Peter  Parry,  Esq.,  Prothonotary. 

b.  Domestie  Attaehment. 

Form  No.  aSio. 
(Bright.  Purd.  Dig.  Pa.  (1894),  P*  ^>  k  3*) 

(seal)      Chester  County,  ss. 
The  Commonwealth   of   Pennsylvania,  to  the  sheriff  of    Chester 
county,  greeting : 

Whereas,  Richard  Roe,  late  of  the  city  of  West  Chester^  county 
of  Chester,  has  absconded  from  the  place  of  his  usual  abode  in  said 
county  {reciting  the  matters  of  fact  contained  in  the  affidavit,  as 
the  case  may  he)  with  design  to  defraud  his  creditors  as  it  is  said ; 
therefore  we  command  you,  that  you  attach  all  and  singular  the  goods 
and  chattels,  lands  and  tenements  of  the  said  Richard  Roe  within 
your  bailiwick,  in  whose  hands  or  possession  soever  the  same  may 
be,  for  the  benefit  of  John  Doe,  who  sues  this  writ,  and  of  the  other 
creditors  of  the  said  Richard  Roe;  and  we  further  command  you 
that  you  cause  the  goods  and  chattels  attached  by  virtue  of  this 
writ  forthwith  to  be  secured  and  appraised,  and  an  inventory  there- 
of to  be  made,  and  how  you  shall  have  executed  this  writ  made 

the  seal  prescribed  by  statute  and  affix  or  statute.  Hill's  Anno.  Laws  Oregon 
it  to  fldl  process  required  by  the  code    (1892)9  §  933. 
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known  to  our  judges  at  West  Chester  in  the  county  aforesaid,  on  the 

day  of ,   i8P7  \and  that  you  summon  as  garnishees 

all  persons  in  whose  hands  soever  any  of  the  defendants  money 
or  other  effects  may  happen  to  be,  to  appear  before  our  said  court  at 
the  day  and  place  above  mentioned],^  and  have  you  then  and  there 
this  writ  together  with  said  inventory  and  appraisement. 
Witness :  The  Honorable   William  B,   Waddell,  president  judge 
of  our  said  Court,  at   West  Chester,  the  6th  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
seven.^  Clarence  Porter,^  Prothonotary. 

e.  Foreign  Attachment. 

Form  No.  a  8 1 1 . 
(Bright.  Purd.  Dig.  Pa.  (1894),  P*  929.) 

(sbal)  Chester  County,  ss. 
The  Common  wealth  of  Pennsylvania,  To  the  sheriff  of  said  county, 
greeting : 
We  command  you  that  you  attach  Richard  Roe^  late  of  your 
county,  by  all  and  singular  his  goods  and  chattels,  lands  and  tene- 
ments, in  whose  hands  or  possession  soever  the  same  may  be,  so  that 
he  be  and  appear  before  our  court  of  Common  Pleas,  to  be  holden  at 

West  Chester y  in  and  for  said  county,  on  the day  of 

next,  there  to  answer  John  Doe  of  a  plea  (setting  forth  bricfy  the 

cause  of  action  or  complaint) ,  and  have  you  then  and  there  this  writ. 

Witness :  The  Honorable   William  B.   Waddell,  president  judge 

of  our  said  Court,  at  West  Chester^  the  6th  day  of  April,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety^ 

seven.  Clarence  Porter,  Prothonotary. 

1.  Every  writ   of  domestic  attach-  tive  courts  for  all  writs  and  processes, 

ment  shall  contain  a  clause  requiring  Bright.  Purd.  Dig.  (1894),  P-  i74<^>  § 

the  sheriff,  or  other  officer,  to  summon  73,  subs,  i . 

the  garnishee,  or    person    in  whose  AtUobmoit  Prooeedlnsa  before  a  Jm- 

hands  any  of  the  defendant's  money,  tloe  of  tlw  Peaoo. — See  Bright.  Purd. 

or  other  effects,  may  happen  to  be,  to  Dig.  Pa.  (1894),  P*  7<^«  kk  43'~5o* 

appear  before  the  court  from  which  The  jurisdiction  of  the  justice  of  the 

the  writ  shall  issue,  at  the  day  and  peace  does  not  exceed  the  sum  of  one 

place  mentioned  in  said  writ,  to  abide  hundred   dollars  in  attachment    pro- 

the  order  of  the  court  in  the  premises,  ceedings.     Bright.    Purd.    Dig.    Pa. 

Bright.  Purd.  Dig.  Pa.  (1894),  p.  696,  (1894),  P-  7oi,  ^  49- 

if  A  writ  of  attachment  issued  by  a  jus- 

The  clause  in  [     ]  is  not  to  be  found  tice  must  be  directed  to  any  constable 

in  the  statutory  form  of  the  writ.     It  of  the  same  county,  directing  him  to 

is  here  inserted  to  meet  the  require-  attach  the  goods  and  chattels  or  otlier 

ments  of  the  statute  above  quoted.  effects  of  such  person  to  answer  the 

*.  Every   writ    used    for  the  com-  creditor.     Bright.     Purd.     Dig.     Pa. 

mencement  of  an  action    shall    bear  (1894),  P*  7^*  k  43* 

date  on  the  day  of  its  issue,  and  shall  A  writ  of  attachment  issued   by  a 

be  made  returnable  on  the  first  day  of  justice  may  be  executed  by  a  deputy 

the  term  next  succeeding  the  time  of  constable.    McCormick  v.  Miller,  3  P. 

its   issue.     Bright.    Purd.    Dig.    Pa.  &W.  (Pa.)236. 

(i^)t  p.  62,  ^  12.  Justices  of  the  peace  must  affix  their 

S-  Prothonotaries  have  the  power  to  seals  to  all  affidavits.     Bright.  Purd. 

>i»ign  and  affix  the  seal  of  the  respec-  Dig.  Pa.  (1894),  p.  1125,  ^  25. 
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d.  Attachment  — Ezeeutioii. 

Form  No.  2812. 

(seal)  Chester  County,  ss. 
The  Commonwealth  of  Pennsylvania,  To  the  Sheriff  of  said  County, 
Greeting : 
We  command  you  that  you  levy  upon  and  attach  the  goods  and 
chattels,  moneys,  estate,  and  effects  of  Richard  Roe  in  whose  hands 
or  possession  the  same  may  be  found,  in  satisfaction  of  a  certain 
judgment  obtained  in  our  Court  of  Common  Pleas  of  said  county,  at 

the  suit  of  John  Doe,  the Term,  i8P7,  No.  2JU,  for  the  sum 

of  one  thousand  two  hundred  dollars,  with  interest  from  the  first 
day  of  January,  i8P7,  and  costs.  And  also  that  you  make  known 
to  John  Fen  and  Richard  Den,  and  all  other  persons  in  whose 
hands  or  possession  the  said  goods  and  chattels,  rights,  debts,  cred- 
its, and  moneys,  or  any  of  them,  may  be  attached,  so  that  they  be  and 

appear  before  our  said  court  at   West  Chester,  on  the Mon' 

day  of  next,  to  show  if  anything  they  have  to  say  why  the 

said  judgment  and  costs  should  not  be  levied  of  the  effects  of  the  said 

Richard  Roe  in  their  hands,  and  have  you  then  and  there  this  writ. 

Witness:  The  Honorable    William  B,  Waddell,  president  judge 

of  our  said  Court,  at   West  Chester,  ^he  6th  day  of  April,  in 

the  year  of  our  Liord  one  thousand  eight  hundred  and  ninety^ 

seven.  Clarence  Porter,  Prothonotary. 

87.  Rhode  Island, 
a.  In  the  Common  Pleas  Division. 

Form  No.  2813. 

(R.  I.  Gen.  Laws  (1896),  c.  252,  §  15.) 

The  State  of  Rhode  Island  and  Providence  Plantations.^ 
Providence,  sc. 

(seal)  To  the  sheriffs  of  our  several  counties,  or  to  their 
deputies,  Greeting: 

We  command  you  to  attach  the  goods  and  chattels  and  real  estate 
of  Richard  Roe  of  Providence  and  them  in  safe  custody  keep ;  and 
also  to  attach  the  personal  estate  of  the  said  Richard  Roe  in  the 
hands  or  possession  of  John  Pen  of  Providence  as  trustee  of  the 
said  Richard  Roe,  and  also  to  attach  his  stock  or  shares  in  any  bank- 
ing association  or  incorporated  company  to  the  value  of  one  thou- 
sand dollars;^  and  to  summon  the  said  Richard  Roe  to  answer 
the  complaint  of  John  Doe  of  Providence  on  the  return-day  hereof 

AttaAliment  of  Vets^ls. — For  the  stat-  and  be  signed  by  the  clerli  or  one  of 

utorj  form  of  the  writ  for  the  attach-  the  justices  thereof.     R.  I.  Gen.  Laws 

ment  of  a  water  craft,  see  Bright.  Purd.  (iS^jiS),  tit.  27,  c.  252,  ^  i. 

Dig.  Pa.  (1894),  p.  146,  §  II.  2.  An  original  writ  commanding  the 

1.  Writs  issuing  from  any  court  shall  attachment  of  real  or  personal  estate, 

issue  in  the  name  of  the  state  of  Rhode  including  the  personal  estate  in  the 

Island    and    Providence    Plantations,  hands  or  possession  of  any  one  person, 

shall  be  under  the  seal  of  the  court,  or  a  copartnership,  or  a  corporation,  as 

the  division  from  which  they  issue,  trustee  of  the  defendant,  and  his  stock 
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(said  return-day  being  the  26th  day  of  Aprils  A.D.  i8P7)  in  the 
Common   Pleas   Division  of  the  Supreme  Court  to  be  holden  at 
the  Court  House  in  Providence,  within  and  for  our  county  of  Provi- 
dence, in  an  action  of  {Jiere  name  the  cause  of  action)  as  by  decla- 
ration to  be  filed  in  court  will  be  fully  set  forth,  to  the  damage  of 
the  plaintiff,  as  he  says,  one  thousand  dollars.     Hereof  fail  not,  and 
make  true  return  of  this  writ  with  your  doing^s  thereon. 
Witness,  the  Honorable  Charles  Matteson,  Chief  Justice  of  our 
Supreme  Court,  at  Providence,  this  6th  day  of  April  in  the 
year  i8P7.  Calvin  Clarky  Clerk. 

b.  In  the  District  Court. 

Form  No.  28x4. 

(R.  I.  Gen.  Laws  (1896),  c.  253,  (  16.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  SC.     To  the  sheriff  of  the  county  of  Providence,  his 
/  ^    deputies,  or  to  either  of  the  town  sergeants  or  constables 

^  ^    in  said  county,  Greeting : 

We  command  you  to  attach  the  goods,  chattels  and  real  estate  of 
Richard  Roe,  of  Providence,  and  them  in  safe  custody  keep,  and  also 
to  attach  the  personal  estate  of  the  said  Richard  Roe  in  the  hands 
or  possession  of  yohn  Pen,  of  Providence,  as  trustee  of  said  Richard 
Roe,  and  also  to  attach  his  stock,  or  shares,  in  any  banking  associ- 
ation or  incorporated  company,  to  the  value  of  two  hundred  and 
fifty  dollars,  and  to  summon  the  said  Richard  Roe  to  answer  (the 
remainder  as  in  a  writ  of  summons),^ 

88.  South  Carolina, 
a.  In  tbe  CouFt  of  Common  Plms. 

Form  No.  28x5. 

Coun1??f  rbS"*  ^''™""'''  j  In  the  Common  Pleas. 

To  the  Sheriff  of  the  said  County,^  Greeting : 

Whereas  an  application  has  been  made  to  me  by  yohn  Doe^ 
plaintiff,  for  a  warrant  of  attachment  against  the  property  of  Rich- 
ard  Roe,  defendant,  and  it  appearing,  by  affidavit,  that  a  cause  of 
action  exists  in  said  action  in  favor  of  the  said  plaintiff  against  the 

or  shares  in  anj^  banking  association  8.  The  warrant  shall  be  directed  to 

or  other  incorporated  company,  may  any  sheriff  or  constable  of  any  county 

be  issued  from  the  common  pleas  di-  in  which  property  of  such  defendant 

vision  of  the  supreme  court,  or  any  may  be,  requiring  him  to  attach  and 

district  court,  whenever  the  plaintiff  safely  keep  all  the  property  of  such  de- 

in  the  action  to  be  commenced  by  such  fendant  within  his  county,  or  so  much 

writ,  his  agent  or  attorney,  shall  make  thereof  as  may  be  sufficient  to  satisfy 

affidavit,  ii^ich  must  be  indorsed  on  or  plaintiff's  demand,  together  with  costs 

annexed  to  the  writ  as  required  by  §  and  expenses,  the  amount  of  which 

14,  c.  35J,  tit.  37,  of  the  R.  I.  Gen.  Laws  must  be  stated  in  conformity  with  the 

(1896).  complaint,  together    with    costs    and 

1.  See  Form  No.  2813;  and  also  the  expenses.     S.  Car.  Code  Civ.  Proc. 

dtle  Summons.  (1893),  h  ^S'* 
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Baid  defendant  for  the  sum  of  one  thousand  dollars,  with  interest 
rhereon  from  the  15th  day  of  yanuary^  i8P7,  and  the  said  affidavit 
specifying  the  amount  of  the  said  claims  and  the  grounds  thereof, 
and  that  the  said  defendant  (here  state  one  or  more  of  the  statutory 
grounds  for  attachment ^  as  in  the  affidavit) ,  and  the  said  plaintiff 
having  given  the  undertaking  required  by  law : 

Now,  you  are  hereby  commanded,  that  you  attach  and  safely  keep 
all  the  property  of  the  said  defendant  within  your  county,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  said  de- 
mand of  one  thousand  dollars,  with  interest  as  aforesaid,  together 
with  costs  and  expenses,  and  that  you  proceed  hereon  in  the  man- 
aer  required  of  you  by  law.l 

Witness  my  hand  at  Torkville  this  6th  day  of  April  in  the  year 
^ne  thousand  eight  hundred  and  ninety-seven, 

(sbal)'  Calvin  Clark^  Clerk. 

b.  In  the  Justioe's  Court. 

Form  No.  a8z6. 
Stato  of  South  Carolina, 
County  of  York, 

To  any  Constable  of  the  County  of  York^  Greeting : 

Whereas  an  application  has  been  made  to  Abraham  Kent,  trial 
justice,  by  yohn  Doe,  plaintiff,  for  a  warrant  of  attachment  against 
the  property  of  Richard  Roe,  defendant,  and  it  appearing,  by- affi- 
davit, that  a  cause  of  action  exists  against  the  said  Richard  Roe  for 
the  sum  of  seventy -fivv  dollars,  and  that  the  said  {Jiere  state  the  na- 
ture of  the  claim  and  one  or  more  of  the  statutory  grounds  of  at- 
tachment as  in  the  affidavit^,  and  the  said  plaintiff  having  also  given 
the  undertaking  required  by  law: 

Now,  you  are  hereby  commanded,  that  you  attach  and  safely  keep 
all  property  of  the  said  defendant,  Richard  Roe,  within  your 
county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  said 
plaintiff's  demand  in  the  sum  of  seventy-pve  dollars,  together  with 
all  costs  and  expenses,  and  that  you  proceed  hereon  in  the  manner 
required  of  you  by  law. 

Dated  at  Yorkville  this  6th  day  of  April  in  the  year  one  thousand 
eight  hundred  and  ninety-seven.      Abraham  Kent,  Trial  Justice. 

89.  South  Dakota. 

Form  No.  aSzy. 

State  of  South  Dakota,  )  In  Justice  Court, 

County  of  Hughes.  J  Before  Abraham  Kent, 

Justice  of  the  Peace. 

Several  warrants  may  oe  issued  at  court  in  which  the  action  was  brought, 

the  same  time  to  the  sheriffs  or  con-  S.  Car.  Code  Civ.  Proc   (1893),  §  364. 

stables  of  different  counties.     S.  Car.  2.  The  order  of  attachment  must  be 

Code  Civ.  Proc.  (1893),  (  252.  obtained    from   a  judge  or  clerk   of 

1.  When  the  warrant  shall  be  fully  court,  or  trial  justice,  before  whom 

executed   or    discharged    the    sheriff  ihe  action  is  brought     S    Car.  Code 

or   constable   shall  return  the  same  Civ.  Proc.  (1893),  \  H9* 

with  his  proceedings  thereon  to  the  8.  The  clerk  of  the  court  of  common 

662  Volume  II. 


2818.  ATTACHMENT,  ETC.  2818. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
The  State  of  South  Dakota  to  the  Sheriff  or  any  Constable  of  the 
County  of  Hughes,  Greeting : 

Whereas  an  application  has  been  made  to  me  for  a  warrant  of 
attachment  against  the  property  of  Richard  Roe,  defendant  in  an 
action. in  the  Justice's  Court  of  said  county,  before  me,  a  justice  of 
the  peace  of  said  county,  wherein  yohn  Doe  is  plaintiff,  and  Rich* 
ard  Roe  is  defendant. 

And  whereas  the  affidavit  of  yohn  Doe,  which  was  presented  to 
me  on  such  application,  states  that  a  cause  of  action  upon  contract  for 
the  recovery  of  money  exists  against  said  defendant  in  favor  of  said 
plaintiff,  and  that  the  sum  of  seventy-Jive  dollars  is  due  from  the  said 
defendant  to  the  said  plaintiff  upon  (here  state  the  nature  of  the 
demand),  which  constitutes  the  plaintiff's  demand  against  the  de« 
fendant  in  said  action ;  and  that  the  said  defendant  {Jiere  state  one 
or  more  of  the  statutory  grounds  for  attachment)  ;  and  that  the  plain- 
tiff is  entitled  to  said  attachment,  according  to  the  provisions  of 
the  Justice's  Code  of  Procedure,  and  he  having  given  the  under- 
taking required  by  the  provisions  of  the  aforesaid  Justice's  Code  of 
Procedure : 

Now,  you  are  hereby  commanded  and  required  to  attach  and  safely 
keep  all  the  personal  property  of  said  defendant  not  exempt  from 
execution  within  your  county,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  demand  above  stated,  together  with 
costs  and  expenses,  as  security  for  the  satisfaction  of  such  judgment 
as  said  plaintiff  may  recover  in  said  action;  unless  the  defendant 
give  you  security  by  the  undertaking  of  at  least  two  sufficient  sure- 
ties, in  an  amount  sufficient  to  satisfy  said  plaintiff's  demand,  besides 
costs,  in  which  case  you  will  take  such  undertaking ;  and  when  this 
warrant  shall  be  fully  executed  or  discharged,  you  are  required  to 
return  the  same,  "with  your  proceedings  thereon,  to  this  court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  6th  day  of 
April,  i8P7.  Abraham  Kent, 

Justice  of  the  Peace  in  and  for  Hughes  County. 

40.  Tennessee. 

a.  Original  Attachment. 

Form  No.  a8z8. 

(Tcnn.  Code  (1896),  §  5334.) 
State  of  'i^ATiT)£fiA££    i 
Hamilton  County.'  \  TotheSheriff  of /^awiV/^it County,! Greeting; 

Whereas,  yohn  Doe  (or  Samuel  Short,  as  the  agent  or  attorney  of 

pleas  must  teste,  sign,  and  seal,  under  Stat.  (1882),  ^  742;  S.  Car.  Rev.  Stat 

the  seal  of  the  court,  all  writs  of  procf  (1893),  k  793* 

ess  issued  out  of  the  court  of  common  1.  The  writ  shall  be  addressed  to  the 

pleas,  stating  the  time  when  each  is  sheriff  of  the  county  unless  the  suit  be 

signed   and   entered.    S.  Car.    Gen.  before  a  justice  of  the  peace,  th»a  *# 
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yohn  Doe)  hath  complained  on  oath  to  me,  Edward  yustice.  Judge 
(chancellor.  Justice  of  the  peace,  or  clerk),  thdit  Richard  Roe  is  justly 
indebted  (or  liable)  to  the  said  yohn  Doe  in  the  sum  oi  Jive  hun- 
dred dollars,  and  affidavit  having  also  been  made  in  writing  and 
bond  given  as  required  by  law  in  attachment  cases,  you  are  hereby 
commanded  to  attach  so  much  of  the  estate  ^  of  the  said  Richard 
Roe  as  will  be  of  value  sufficient  to  satisfy  the  debt  and  costs  accord- 
ing to  the  complaint,  and  such  estate,  unless  replevied,  so  to  .secure 
that  the  same  may  be  liable  to  further  proceedings  thereon  to  be  held 
at  the  Circuit  Court,  to  be  held  for  the  county  of  Hamilton,  on  the 
second  day  of  May  next  (or  before  a  Justice  of  the  peace  of  Hamilton 
county,  on  the  17th  day  of  April)  when  and  where  you  will  make 
known  how  you  have  executed  this  writ.* 

Witness,  Edward  yustice.  Judge  of  the  Circuit  Court  (chan- 
cellor. Justice  of  the  peace,  or  clerk),  this  6th  day  oi  April,  i897.* 

(seal)  Edward  yustice. 

b.  Aneillary  Attaehment — In  Chaiieery . 

Form  No.  aSig.  ' 

(Gibs.  Suit  in  Ch.,  §  952.) 
State  of  Tennessee, 

To  the  Sheriff  of  Hamilton  county  : 

Whereas,  yohn  Doe  has  Hied  an  original  bill  of  complaint  in  the 
Chancery  Court  at  Chattanooga,  against  Richard  Roe,  to  collect  a 
debt  of  one  thousand  dollars  due  from  him,  on  a  note  of  hand;  and 
whereas  the  said  yohn  Doe  has,  also,  filed  in  said  Court,  against 
said  Richard  Roe,  an  amended  bill  of  complaint,  duly  sworn  to, 
alleging  the  pendency  and  contents  of  said  original  bill,  and  that 
the  said  debt  is  due  by  note  of  hand,  and  amounts  to  one  thousand 
dollars,  and  is  a  just  debt,  and  that  the  said  Richard  Roe  owns  the 
stock  of  goods,  wares,  and  merchandise,  in  the  building  No.  Jiff 
Main   street,  Chattanooga,  and  praying   for  an   ancillary  writ  of 

may  be  addressed  to  a  constable ;  it  shall  of 'the  defendant.     Irwin  v,  Chrisman, 

command  him  to  attach  and  safely  keep,  2  Coldw.  (Tenn.)  501 ;  Hughes  v.  Ten- 

rcpleviable  upon  security,  the  estate  of  nison,  3  Tenn.  Ch.  633. 

the  defendant  wherever  the  same  may  8.  This  form  is  for  an  original  at- 

be  found  in  the  county,  or  in  the  hands  tachment,  not  an  ancillary  attachment, 

of  any  person  indebted  to  or  having  The  latter  must  refer  to  and  identify 

any  of  the  effects  of  the  defendant,  or  the  suit  in  aid  of  which  it  is  issued, 

so  much   thereof  as  shall  be  of  value  and  must  be  in  accordance  wiUi  note 

sufficient  to  satisfy  the  debt  or  demand  4,  under  (  5220.     See  also  Lewis  v. 

and  the  costs  of  the  complaint.     Tenn.  Woodfolk,  2  Baxt.  (Tenn.)  52 ;  Syl.  15, 

Code  (1896),  §  5233.  p.  26. 

The  officer  granting  the  attachment  No  objection  will  lie  to  the  form  of 
may  direct,  upon  proper  application,  an  attachment  if  the  essential  matters 
the  counterpart  writs  of  attachment,  in  the  foregoing  form  be  set  out  there- 
issued  to  any  county  in  which  the  prop-  in.  Tenn.  Code  (1896),  §  5335. 
erty  of  the  defendant  may  be  found.  8.  The  attachment  shall  be  dated  of 
Tenn.  Code  (1896),  4  5235.  the  day  of  its  issuance,  not  with  the 

1.  The  writ  need  not  specificallv  de-  date  01  the  term  preceding  its  issue, 

scribe  the  property  to  be  attached,  but  Swan  v.  Roberts,   2   Coldw.  (Tenn.) 

may  proceed  broadly  against  the  estate  162. 
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attachment  to  be  levied  on  said  property,  and  on  all  other  attachable 
property  of  said  Roe;  and  affidavit  having  been  made  to  said  amended 
bill,  and  bond  given  as  required  by  law  in  attachment  cases  {and 
a  fiat  for  an  attachment  having  been  granted  by  Hon,  S.  A,  Key^ 
Chancellor,  if  such  be  the  case),  you  are,  therefore,  hereby  com- 
manded to  attach  said  stock  of  goods,  wares,  and  merchandise,  and 
80  much  of  the  other  attachable  estate  of  the  said  Richard  Roe  as 
will  be  of  value  sufficient  to  satisfy  the  debt  and  costs,  according  to 
the  complaint;  and  such  estate,  unless  replevied,  so  to  secure  that 
the  same  may  be  liable  to  further  proceedings  thereon  in  the  Chan- 
cery Court  at  Chattanooga  on  the  1st  Monday  of  August  next,  when 
and  where  you  will  make  known  how  you  have  executed  this  writ. 

Witness,  y.  B.  Ragon,  Clerk  and  Master  of  said  Court,  this  Jfth 
day  of  June,  iS90. 

(seal)  y,  B.  Ragon,  C.  &  M. 

41.  Texas. 

Form  No.  aSao. 
(Texas  Rev.  Stat.  (1895),  ^^^^^  ^-»  ^'  i>  ^>^*  I9^*) 
The  State  of  Texas, 
To  the  Sheriff  or  any  Constable  of  Freestone  County, ^  Greeting : 

We  command  you  that  you  attach,  forthwith,  so  much  of  the 
property  of  Richard  Roe,  if  to  be  found  in  your  county,  repleviable 
on  security,  as  shall  be  of  value  sufficient  to  make  the  sum  of  one 
thousand  dollars,  and  the  probable  costs  of  suit,  to  satisfy  the  de- 
mands of  John  Doe,  and  that  you  keep  and  secure  in  your  hands  the 
property  so  attached,  unless  reple vied, '^t hat  the  same  may  be  liable 
to  further  proceedings  thereon,  to  be  had  before  our  District  Court, 
in  Fairfield,  in  the  County  of  Freestone,  on  the  2nd  day  of  May, 
i8P7,  when  and  where  you  shall  make  known  how  you  have  exe- 
cuted this  writ.* 

Witness,  Calvin  Clark,  Clerk  of  the  District  Court  of  Freestone 
County. 

1.  Upon  the  execution  of  the  affida-  2.  The  officer  executing  the  writ  of 

vit    and    bond   required   by  law,  the  attachment  shall  return  the  writ,  with 

judge,  clerk,  or  justice  of  the  peace,  his   action    indorsed   thereon    or    at- 

as  the  case  may  be,  shall  immediately  tached   thereto,   signed    by  him   offi- 

issue  a  writ  of  attachment,  directed  to  cially,  to  the  court  whence  it  issued, 

the  sheriff  or  constable  of  any  county  on  or  before  the  first  day  of  the  next 

where  the  property  of  the  defendant  term  thereof.     Tex.  Rev.  Stat.  (1895), 

may  be,  commanding  him  to  attach  so  art.  210. 

much  of  the  property  of  the  defendant  The  return  shall  describe  the  prop- 
as  shall  be  sufficient  to  satisfy  the  de-  erty  attached  with  sufficient  certainty 
mand  of  the  plaintiff  and  the  probable  to  identify  it ;  shall  state  when  the 
costs  of  the  suit.  Tex.  Rev.  Stat,  same  was  attached,  whether  any  per- 
(1895),  A't-  194*  sonal  property  attached  still  remains 

Several  writs  of  attachment  may  be  in  the  hands  of  the  officer  and,  if  not, 

issued  at  the  same  time  or  in  succes-  the     disposition     made     thereof,     or 

sion  and   sent  to   different  counties,  whether  the  personal    property    has 

Tex.  Rev.  Stat.  (1895),  ^^'  '94-     ^^'^  been    replevied,    in    which    case    he 

successive  writs  may  be  issued  on  the  shall  deliver  the  replevy  bond  to  the 

same  affidavit  and  bond.      Branshaw  clerk.     Tex.    Rev.   Stat.    (1895),    ^^^* 

V,  Tinsley,  4  Tex.  Civ.  App.  131.  211. 
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Given  under  my  hand  and  the  seal  of  said  court,  at  office  in  Fair- 
field,  this  the  6th  day  of  April,  iS97.^ 

Calvin  ClarJk,^  Clerk, 
(seal)  District  Court,  Ereestone  County,  Texas. 

By  Daniel  Clark,  Deputy. 

42.  Utah. 

In  Utah  the  statute  prescribing  what  the  writ  shall  contain  is  the 
same  as  that  in  California.' 

48.  Vermont. 

a.  Writof  Attaehment.4 

Form  No.  2821. 

(Vt.  Stat.  (1894),  p.  961.) 
State  of  Vermont,  ) 
Orange  County.      ) 

To  any  sheriff  or  constable  in  the  state  (or  7b  Samuel  Short,  an 
indifferent  person  ) ,  Greeting : 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  attach  the  goods,  chattels  or  estate  of  Richard  Roe,  of 
Chelsea,  in  the  county  of  Orange,  to  the  value  oi  five  hundred  dol- 
lars, and  him  notify  thereof  according  to  law,  and  also  notify  him 
to  appear  before  the  county  court  nekt  to  be  held  at  Chelsea  within 
and  for  said  county  of  Orange  on  \)\q  first  Tuesday  of  yune,  i857/ 
and  also  to  notify  him  to  cause  his  appearance  to  be  entered  with 
the  clerk  of  said  court  on  or  before  the  expiration  of  forty-two  days 
from  the  date  hereof,  then  and  there  in  said  court  to  answer  to  yohn 
Doe  of  Chelsea,  in  a  plea  of  {here  insert  the  declaration)  to  the 
damage  of  the  plaintiff  ^v^  hundred  dollars,  for  the  recovery  of 
which,  with  just  costs,  the  plaintiff  brings  suit.  Fail  not,  but  serv- 
ice and  return  make  within  twenty-one  days  from  the  date  hereof. 

Dated  at  Chelsea,  in  the  county  of  Orange,  the  12th  day  of  April, 
A.D.  i8P7.  Calvin  Clark, ^  Clerk  (or  Justice  of  the  Peace, 

or  Master  in  Chancery) . 

1.  The  writ  of  attachment  shall  be  diction  as  judges  and  clerks  of  district 
dated  and  tested  as  are  other  writs,  and  count/  courts  to  issue  writs  of  at- 
and  may  be  delivered  to  the  sheriff  or  tachment,  garnishment,  etc.  Tex.  Rev. 
constable  by  the  officer  issuing  it,  or  Stat.  (1895),  *""*•  '57' • 

he  may  deliver  it  to  the  plaintiff,  his  S.  Seethe  writ  of  attachment  in  Cali- 

agent  or  attorney,  for  that  purpose,  fornia.      See  also  Utah  Comp.  Laws 

Tex.  Rev.  Stat.  (1895),  art.  197.  (1888),  §  3311 ;  Cal.  Code  Civ.  Proc., 

2.  The  county  judge  shall  have  au-  ^540. 

thority  in   term  time  or  vacation  to  Several  writs  may  be  issued  at  the 

grant  a  writ  of  attachment.  Tex.  Rev.  same  time  to  the  marshals  or  sheriffs  of 

Stat.  (1895),  art.  1163.  different  counties.      Utah   Comp.  L. 

The    clerk    has  authority   to  issue  (1888),  ^  3311. 

writs  of  attachment  in  vacation,  with-  4.  InJuittoe'sOonrl. — For  attachment 

out  an  order  of  the  court  or  judge,  before  a  justice  of  the  peace,  see  Form 

Byers  v,  Brannon  (Tex.  18^),  19  S.  20,  Vt.  Stat.  (1894),  P-  97o« 

W.  Rep.  1091.  6.  Original  writs  shall  be  signed  by 

Justices  of  the  peace  shall  have  the  a  judge  or  clerk  of  the  court  to  which 

same  power  in  cases  within  their  juris-  they  are  returnable,  or  by  a  judge  of 
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yohn  Pen  recognized  to  the  defendant  in  the  sum  of  

dollars  as  surety  for  costs  of  prosecution  as  the  law  directs. 
Before  me,  Calvin  Clark  ^'^  Clerk  (or  Justice  of  the  Peace^  or  Mas- 

ter  in  Chancery), 

b.  Attachment  and  Capias.  ^ 

Form  No  a  Baa. 

(Vt.  Stat.  (1894),  961.) 

(  Commencement  and  direction  as  in  Porm  No,  2821J) 
By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  attach  the  goods,  chattels  or  estate  of  Richard  Roe^  of 
Chelsea^  in  the  county  of  Orange^  to  the  value  oifive  hundred  dol- 
lars, and  him  notify  thereof  according  to  law,  and  for  want  thereof 
take  his  body  if  to  be  found  within  your  precinct,  and  him  safely 
keep  so  that  you  have  him  to  appear  before  the  county  court  next  to 
be  held  at  Chelsea^  within  and  for  said  county  of  Orange^  on  the  Isi 
Tuesday  of  June^  i8P7,  and  also  to  notify  Richard  Roe  to  cause 
his  appearance  herein  to  be  entered  with  the  clerk  of  said  court  on 
or  before  the  expiration  of  forty-two  days  from  the  date  hereof, 
then  and  there  in  said  court  to  answer  to  John  Doe^  of  Chelsea^  in 
a  plea  of  (here  insert  the  declaration)  to  the  damage  of  the  plain- 
tiff ^r^  ^««rfrg^  dollars  for  the  recovery  of  which,  with  just  costs, 
plaintiff  brings  suit.  Fail  not,  but  service  and  return  make  within 
twenty-one  days  from  date  hereof.  {Date^  signature^  and  recogni- 
zance the  same  as  in  Porm  No.  2821. ) 

44.  Virginia, 
a.  In  the  Cireult  Court  - 

Form  No.  aSas. 

The  Commonwealth  of  Virginia. 

To  the  Sheriff*  of  the  County  of  Augusta^  Greeting: 
Whereas,  at  (or  since)  the  institution  of  an  action  at  law  in  our 
Circuit    Court  of  the   county  of  Augusta ^   brought  by  John  Doc 
against  Richard  Roe^  for  the  recovery  of  (here  state  for  v)hat  the 

the  supreme  court,  or  a  justice  of  the  Writs    of    attachment    may    issue 

county  in  which  they  are  returnable ;  aeainst  the  goods,  chattels,  or  estate 

or,  if  returnable  to  uie  county  court,  of  the  defendant,  and  in  certain  cases, 

may  be  signed  by  a  master  in  chancery,  for  want    thereof,   against  his  body. 

Vt.  Stat.  (1894),  §  1063.  Vt.  Stat.  (1894),  h  «>Si. 

1.  The  signature  of  the  authority  is-  Attachment  of  Water  Craft. — For  at- 

suing  the  writ  merely  to  the  minute  of  tachment  of  water  craft,  see  Vt.  Stat. 

recognizance  at  the  foot  of  the  writ,  (1894),  ^  2271. 

is  not  a  sufficient  signature  to  the  writ ;  8.  The  attachment  maybe  directed 

and  for  such  a  defect  the  writ  will  be  to  the  sheriff,  sergeant,  or  constable  of 

dismissed  on  motion.     Andrus  v.  Car-  any  county  or  corporation.     Va.  Code 

roll,  35  Vt.  loa.  (1887)1  §  2965. 

8.  In  Justice's  Oonrt.  —  For  attach-  Until  the  court  of  appeals  shall  alter 

ment  and  capias  before  a  justice  of  the  the  forms  of  writs,  the  same  may  be  as 

peace,  see  Form  21,  Vt.  Stat.  (1894),  heretofore  used,  except  so  far  as  is  other- 

p.  970.  wise  provided.  Va.  Code  (1887),  §  3219. 
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recovery  is  sought),  there  has  been  filed  in  the  clerk's  office  of  our 
said  court  an  affidavit,  made  by  said  John  Doe  (or  by  Samuel  Short, 
the  agent  or  attorney  of  the  said  John  Doe) ,  stating  that  the  plain- 
tiff's said  claim  is  believed  to  be  just,  and  the  said  plaintiff  ought  to 
recover  the  sum  of  one  thousand  dollars  at  the  least  {or  other  state-- 
ment  required  by  the  statute  according  to  the,  nature  of  the  cause  of 
action)  ;  and  that  {here  state  one  or  more  of  the  statutory  grounds 
of  attachment).  Therefore,  we  command  you  that  you  attach  the 
estate  of  the  said  Richard  Roe  for  the  amount  of  one  thousand  dol- 
lars, and  such  estate  so  attached  in-  your  hands  to  secure  or  so  to 
provide  that  the  same  may  be  forthcoming  and  liable  to  further  pro- 
ceedings thereupon  to  be  had  before  our  said  court,  at  the  next 
March  term  thereof ;  and  that  you  make  return  hereof  on  the  first 
day  of  said  term  of  our  said  court,  being  the  ninth  day  of  March 
next,  and  have  you  there  this  writ.i 

Witness,  Calvin  Clark,  Clerk  of  our  said  Court,  at  the  court- 
house, the  6th  day  of  February,  i8d7,  and  in  the  one  hundred  and 
twenty-first  year  of  the  Commonwealth. 

(seal)  Calvin  Clark,  Clerk. 

b.  In  the  Justloe's  CooFt. 

(1)  For  Amount  over  Twenty  Dollars. 

Form  No.  2824. 
Virginia. 

To  the  Sheriff  of county  (or  corporation  of ),  to  wit: 

Whereas  yohn  Doe  has  this  day  made  oath  before  me,  Abraham 
Kent,  a  justice  of  the  peace  of  the  county  (or  corporation)  in  which, 
as  on  oath  he  says,  Richard  Roe  resides  (or,  if  he  has  removed  from 
the  state,  Richard  Roe  last  resided  before  his  removal  from  the 
state,  or  Richard  Roe  has  estate  or  debts  owing  to  him,  as  the  case 
may  be ;  or,  if  the  defendant  be  a  corporation,  in  which  said  corpo- 
ration  has  estate  or  debts  owing  to  it)  ;  that  Richard  Roe  is  justly  in- 
debted to  him  in  the  sum  of  two  hundred  and  fifty  dollars,  and  that 
said  sum  is  past  due  and  payable  (or  will  become  due  and  payable  on 
the  first  day  of  May,  1897)  ;  and  that  the  said  affiant  believes  that 
the  said  Richard  Roe  intends  to  remove  (or  is  removing,  or  has 
removed)^  his  effects  out  of  this  state  so  that  there  will  probably  not  be 
therein  sufficient  effects  of  the  said  Richard  Roe  to  satisfy  the  claim 
aforesaid  of  the  said  affiant  when  judgment  is  obtained  therefor, 

1.  The  officer  levying  the  attachment  ing  real  estate  of  the  defendant,  yokn 

shall  show  in  his  return  the  date  and  Doe,  to  wit  {here  describe  the  real  es- 

manner  of  the   service,  or  execution  tate),i\\\%second^9rfoi  February ^\^S7. 

thereof,  on  each  person  and  parcel  of  Simon  Stevenson,  Sheriff  {or 

property,  and  also  give  a  list,  with  a  official  desiffnaiion  of  other 

description   of   the   property,    if  any,  officer,  as  the  case  may  be), ^* 

taken  under  the  attachment.    Va.  Code  Va.  Code  (1887),  §  2967. 

(1887),  §  2969.  a.  See  Va.  Code   (1887),  4  2959,  as 

When  the  officer  levies  upon  real  es-  amended   by  Acts  of  Assembly,  Va. 

tate  there  should  be  an  indorsement  (1895,  1896),  p.  602.     See  also  forms  in 

upon  the  writ  by  the  officer,  to  the  fol-  2  Barton's  L.  Pr.  (2d  ed.),  p.  952,  and  4 

lowing  effect:  "Levied  on  the  follow-  Minor's  Inst.,  pt.  2,  p.  1511. 
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should  only  the  ordinary  process  of  law  be  used  to  obtain  such  judg- 
ment. These  are,  therefore,  in  the  name  of  the  commonwealth,  to 
require  you  to  attach  the  estate  of  the  said  Richard  Roe  for  the 
amount  of  said  claim  of  the  said  John  Doe^  and  such  estate  so  at- 
tached in  you^  hands  to  secure,  that  the  same  shall  be  forthcoming 
and  liable  to  further  proceedings  thereupon  to  be  had  before  the 
circuit  (or  county)  court  of  said  county  (or  the  circuit  or  corpora^ 

tion  court  of  the  said  corporation)^  of ,  on  the  Jirst  day  of 

the  next  term  thereof;  and  that  you  have  then  and  there  this  war- 
rant, and  make  return  to  the  said  court  how  you  have  executed  the 
same. 

Given  under  my  hand  this  6th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven. 

Abraham  Kent,  J. P.     (sbal) 

(2)  For  Amount  Less  than  Twenty  Dollars.' 

Form  No.  2825. 

(Direction  of  the  writ,) 

Whereas  yohn  Doe  has  this  day  made  complaint  before  me^ 
Abraham  Kent,  a  justice  of  the  peace  of  the  said  county,  that  Rich' 
ard  Roe  is  justly  indebted  to  him  the  said  yohn  Doe  in  the  sun>  of 
fifteen  dollars,  with  interest  thereon  at  the  rate  of  six  per  centum  per 
annum  from  the  1st  day  of  February,  i8P7,  till  paid,  which  became 
payable  on  the  1st  day  of  April,  i8P7/  that  the  said  Richard  Roe 
intends  to  remove  (or  is  removing,  or  has  removed)  his  effects  out  of 
this  state,  so  that  there  will  probably  not  be  therein  sufficient  effects 
of  the  said  Richard  Roe  to  satisfy  the  said  claim  when  judgment 
is  obtained  therefor,  should  only  the  ordinary  process  of  law  be  used 
to  obtain  such  judgment;  and  whereas  the  said  yohn  Doe  has  this 
day  made  oath  before  me  to  the  truth  of  the  said  complaint,  to  the 
best  of  his  belief,  as  well  as  to  the  amount  and  justice  of  the  claim, 
and  the  time  at  which  the  same  became  payable,  as  above  specified. 
These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Virginia, 
to  require  you  to  attach  the  estate  of  the  said  Richard  Roe  for  the 
2xaovLTLX,oi  fifteen  dollars,  with  interest  thereon  as  aforesaid,  and 
such  estate  so  attached  in  your  hands  to  secure  or  so  to  pro\'ide 
that  the  same  may  be  forthcoming  and  liable  to  further  proceedings 
thereupon  to  be  had  at  Staunton,  in  the  said  county,  on  the  2Jfth 
day  of  April,  i8P7,  before  me  or  such  other  justice  of  said  county 
as  may  then  be  there  to  try  the  said  attachment ;  and  to  whom  you 
are  then  and  there  to  make  return  of  this  warrant,  and  how 
you  have  executed  the  same. 

Given  under  my  hand  and  seal,  this  10th  day  of  April,  i8P7. 

Abraham  Kent,  J.  P.      (seal) 

1.  The  attachment  writ,  if  issued  in  at  the  option  of  the  plaintiff  to  the  next 

a  pending  suit,  shall  be  returnable  to  term  of  the  circuit  court  of  the  county, 

a  term  of  the  court  in  which  the  same  or  to  the  circuit  or  corporation  court 

is  pending;  when  issued  by  a  justice,  of  the  corporation  in  which  the  justice 

it  shall,  if  the  claim  exceed  twenty  dol-  resides.     Va.  Code  (1887),  ^  2965. 

lars,  exclusive  of  interest,  be  returnable  2.  See  Va.  Code  (1887),  4  2988. 
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45.  Washingrton. 
a.  In  the  Superior  CourC. 

Form  No.  a8a6. 

The  State  of  Washington,  ) 
County  of  Spokane.  \ 

In  the  Superior  Court  of  the  State  of  Washington, 
In  and  for  the  County  of  Spokane.'^ 

yohn  Doe^  plaintiff,       ) 

against  >  Writ  of  Attachment. 

Richard  Roe,  defendant.  ) 
The  State  of  Washington : 

To  the  Sheriff  of  Spokane  County, ^  Greeting  : 

In  the  name  of  the  state  of  Washington,  you  are  hereby  required 
forthwith  to  seize  and  take  into  your  possession,  and  safely  keep, 
the  property  of  the  above  named  defendant,  Richard  Roe,  in  your 
county,  not  exempt  from  execution,  or  sufficient  thereof  to  satisfy 
the  plaintiff's  claim,  amounting  to  the  sum  of  one  thousand  dollars 
{%1,000),  together  with  his  costs  and  exp>enses;  and  of  this  writ 
make  legal  service  and  due  return.' 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  this  6th  day  of  April,  A.D.  i8P7. 

(seal)  Calvin  Clark,  Clerk. 

P,  U,  Winston,  By  Daniel  Clark,  Deputy. 

Attorney  for  plaintiff. 

b.  In  the  Justice's  Court 
Form  No.  2827. 

(2  Hill's  Anno.  Stat.  Wash.,  p.  590.) 

The  State  of  Washington,  )  ^^  ^ 
County  of  King.  \ 

1.  Writs  of  attachment  maj  be  issued  amount  of  property  directed,  if  suffi- 

from  the  superior  courts  to  different  cient,  not  exempt  from  execution,  to 

counties.  Wash.  Code  Civ.  Proc. ,  §  297.  be  found  in  his  county,  giving^  that  in 

*   2.  Unless  otherwise  provided  bj  Stat-  which  the  defendant  has  a  leg^al  and 

ute,  all  process  issuing  out  of  the  su-  unquestionable    title  preference  over 

perior  court  shall  be  directed  to  the  that  to  which  his  title  is  doubtful,  and 

sheriff  of  the  county  in  which  it  is  to  he  shall,  as  nearly  as  the  circumstances 

be  served,  and  by  him  executed  accord-  of  the  case  permit,  levy  upon  property 

Ing  to  law.     Wash.  Code  Civ,  Proc.  fifty  per  cent,  greater  in  value  than  the 

§  795.  amount  in  the  affidavit  claimed  to  be 

The  writ  of  attachment  shall  be  di-  due.     Wash.  Code  Civ.  Proc,  §  296. 

rected  to  the  sheriff  of  any  county  in  S.  The  sheriff  must  return  the  writ 

which  property  of  the  defendant  may  of  attachment  with  the  summons  if  is- 

be,  and  shall  require  him  to  attach  and  sued  at  the  same  time,  otherwise  with- 

safely  keep  the  property  of  such  de-  in  twenty  days  after  its  receipt,  with  the 

fendant  within  his  county  to  the  requi-  certificate  of  his  proceedings  indorsed 

site  amount,  which  shall  be  stated  in  thereon  or  attached  thereto.      Wash, 

conformity  with   the  affidavit.      The  Code  Civ.  Proc,  §  321. 

sheriff  shall,  in  all  cases,  attach  the  4.  All  process  issued  by  justices  of 
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To  the  Sheriff  or  any  Constable  of  said  County. 

In  the  name  of  the  state  of  Washington,  you  are  commanded  to 
attach  and  safely  keep  the  goods  and  chattels,  moneys,  effects  and 
credits  of  Richard  Roe  (excepting  such  as  the  law  exempts),  or  so 
much  thereof  as  shall  satisfy  the  sum  of  one  hundred  dollars,  with 
interest  and  cost  of  suit,  in  whosesoever  hands  or  possession  the 
same  may  be  found  in  your  county,  and  to  provide  that  the  goods 
and  chattels  so  attached  may  be  subject  to  further  proceeding  there- 
on as  the  law  requires;  and  of  this  writ  mltke  legal  service  and  due 
return. 

Given  under  my  hand  this  6th  day  of  April,  i8P7. 

John  Poe,  Justice  of  the  Peace. 

• 

46.  West  ViFgrlnia. 
a.  Upon  Filing  Affidavit. 

Form  No.  a8a8. 

(W.  Va.  Code  (1887),  p.  723.) 

yohn  Doe^  plaintiff,      ) 

against  >  Order  of  Attachment. 

Richard  Roe,  defendant.  ) 

The  plaintiff  in  this  case  having  filed  his  affidavit  as  required  by 
law,  the  sheriff  of  the  county  of  Preston,  or  a  constable  of  any  dis- 
trict therein,  to  whom  this  order  may  come,  is  required,  in  the  name 
of  the  State  of  West  Virginia, ^  to  attach  the  estate  of  the  defend- 
ant, Richard  Roe,  sufficient  to  pay  the  sum  of  one  thousand  dollars 
(the  amount  the  affiant  states  the  plaintiff  is  justly  entitled  to  re- 
cover) ^  and  the  costs  of  this  suit,  and  make  return  of  his  proceed- 
ings under  this  order  to  the  next  term  of  the  circuit  court  (or  at 
rules  to  be  held  for  the  circuit  courts  on  the  1st  day  of  October^ 
naming  in  either  case  the  court  in  which  the  action  is  brought). 

Witness  John  Watson,  clerk  of. said  court,  this  2Jtth  day  of  Sep- 
tember,  i8P^.3  John  Watson,  Clerk.* 

(seal) 

the  peace  shall  run  in  the  name  of  the  mand,  with  costs  and  interest ;  which 

state  of  Washington,  and  be  dated  of  demand  shall  be  stated  in  the  order  in 

the  day  on  which  signed  by  the  justice,  substance  as  in  the  affidavit,  so  far  as 

and  directed  to  the  sheriff  or  any  con-  it  may  be  necessary  to  enable  the  offi- 

stable  of  the  proper  county,      wash,  cer  to  ascertain  the  amount  thereof. 

Code  Civ.  Proc,  ^  1456.  W.  Va.  Code  (1887),  c.  50,  §  196. 

1.  Writs  issued  under  the  authority  8.  The  amount  stated  in  the  order 

of  this  state  shall  run  in  the  name  of  must  be  the  same  as  that  stated  in  the 

"The  State  of  West  Virginia."     W.  affidavit;     otherwise    the    attachment 

Va.  Const.,  art.  2,  ^  8.  should  be  quashed  on  motion  of  the 

The  order  shall  command  the  officer  defendant.     Ballard  v.  Great  Western 

who  is  to  execute  it,  to  attach  the  per-  Min.,  etc.,  Co.,  39  W.  Va.  394. 

sonal  property  of  the  defendant  found  8.  Compare  the  precedent  in   Gos- 

within  the  county  where  the  order  is  horn  v.  Snodgrass,  17  W.  Va.  720. 

to  be  executed,  not  exempt  by  law  from  4.  The  order  of  attachment  shall  be 

execution  or  other  process,  or  so  much  issued  by  the   clerk.      W.   Va.  Code 

thereof  as  will   satisfy  plaintiff's  de-  (1887),  c.  106,  §  i. 
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b.  Upon  Filing  Affidavit  and  Bond. 
Form  No.  2829. 

(W.  Va.  Code  (1887),  p.  724.) 

John  DoCy  plaintiff,      ) 

against  >  Order  of  Attachment. 

I^tc Aar d  Eoe^defendsint.  ) 

The  plaintiff  in  this  case  having  filed  the  necessary  affidavit  and 
bond,  the  sheriff  of  the*  county  of  Preston,  or  a  constable  of  any 
district  therein,  to  whom  this  order  shall  come,  is  hereby  required, 
in  the  name  of  the  State  of  West  Virginia,  to  attach  and  take  into 
his  possession  the  estate  of  the  defendant  Richard  Roe  sufficient 
%o  pay  the  sum  of  one  thousand  dollars  (the  amount  the  affiant  states 
the  flaintiff  is  justly  entitled  to  recover")  and  the  costs  of  this  suit, 
and  make  return  of  his  proceedings  under  this  order  to  the  next  term 
of  the  circuit  court  (or  at  the  rules  to  he  held  for  the  circuit  court  on 
the  6th  day  of  March,  naming  in  either  case  the  court  in  which  the 
action  is  brought). 

Witness  yohn  Watson,  clerk  of  ©aid  court,  this  £nd  d&y  of  Fehru^ 
ary,  i8P7. 

(sbal)  John  Watson,  Clerk. 

47.  Wisconsin. 

a.  In  tlie  Cireuit  Court. 

Form  No.  2830. 

State  of  Wisconsin,  ) 

Circuit  Court,  Pierce  County.  \ 

The  State  of  Wisconsin,  To  the  Sheriff  of  the  County  of  Pierce,^ 
Greeting : 

Whereas  an  application  has  been  made  for  a  writ  of  attachment 
against  the  property  of  Richard  Roe,  defendant  in  an  action  com- 
menced in  this  court,  wherein  John  Doe  is  plaintiff ;  and  annexed 
hereto  are  an  affidavit  and  an  undertaking,  on  the  granting  of  this 
writ,  pursuant  to  the  provisions  of  Chapter  124  of  the  Revised 
Statutes,  entitled,  **  Of  Attachment." 

And  it  appears  from  said  affidavit  that  the  whole  amount  due 
the  said  plaintiff  is  the  sum  of  one  thousand  dollars,  with  interest 
from  the  1st  day  of  January,  iS97. 

Now,  you  are  hereby  commanded  and  required  to  attach  and 
safely  keep  all  the  property  of  the  said  defendant,  Richard  Roe, 
within  your  county,  or  so  much  thereof  as  may  be  sufficient   to 

1.  The  writ  of  attachment  shall  be  county  in  which  property  of  the  de- 
issued  at  the  request  of  the  plaintiff,  fendant  is  supposed  to  be,  requiring? 
by  the  clerk  of  the  court,  either  at  the  him  to  attach  and  safely  keep  all  prop- 
time  of  issuing  the  summons  or  at  any  erty  of  such  defendant  within  his 
time  thereafter  before  final  judgment,  county,  or  so  much  thereof  as  may  be 
It  shall  be  directed  by  the  style  of  sufficient  to  satisfy  plaintiff's  demand, 
"the  State  of  Wisconsin,"  to  the  together  with  costs  and  expense«.  Sanb. 
sheriff,  or  other  proper  officer,  of  some  &  B.  Anno.  Stat.  Wis.  (1889),  §  2730. 
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satisfy  the  plaintiff's  demand,  together  with  the  costs  and  expenses, 
as  a  security  for  the  satisfaction  of  such  judgment  as  the  said  plain- 
tiff may  recover  in  said  action. 

Witness,  the  Honorable  W,  F.  Bailey,^  Judge  of  the  Circuit 
court  of  Pierce  county,  at  Ellsworth,  this  6th  day  of  April,  A.D. 
i8P7.a 

(seal)  Calvin  Clark,  Clerk. 

Benjamin  Bartlett,  Plaintiff 's  Attorney. 

b.  In  the  Justice's  Court. 

(1)  General  Attachment. 

Form  No.  2831. 

(3  Sanb.  &  B.  Anno.  Stat.  Wis.,  p.  1980.) 
Pierce  County,  ) 

Town  of ,  ss.  \ 

The  state  of  Wisconsin, <  to  the  sheriff  or  any  constable  of  said 
county : 

You  are  commanded  to  attach  the  goods  and  chattels,  moneys, 
effects  and  credits,  of  Richard  Roe,  or  so  much  thereof  as  shall  be 
sufficient  to  satisfy  the  sum  of  one  hundred  dollars,  with  interest  and 
costs  of  suit,  in  whosesoever  hands  or  possession  the  same  be  found  in 
your  county,  and  so  provide  that  the  goods  and  chattels  so  attached 
may  be  subject  to  further  proceedings  thereon,  as  the  law  requires ; 
and  also  to  summon  the  said  Richard  Roe,  if  to  be  found,  to  be  and 
appear  before  me,  at  my  office  in  said  town,  on  the  ISth  day  of 
April,  A.D.  i8P7,  At  ten  o'clock  in  the^br^noon,  to  answer  to  ^ohn 
Doe,  to  his  damage  two  hundred  dollars  or  under» 

Given  under  my  hand,  at  Ellsworth,  this  6th  day  of  April,  i8P7. 

John  Poe,  Justice  of  the  Peace. 

(2)  Attachment  to  Enforce  Lien. 

Form  No.  283a. 

(3  Sanb.  &  B.  Anno.  Stat.  Wis.,  p.  1859.) 
Pierce  County,  ss. 

The  state  of  Wisconsin,  to  the  sheriff  or  any  constable  of  said 
county : 

You  are  commanded  to  attach  the  following  goods  and  chattels 

1.  The  writ  of  attachment  shall  be  day  of  its  issue,  signed  by  the  justice 

attested  in  the  name  of  the  presiding  issuing  the  same,  may  be  under  seal 

judge  of  the  court,  and  be  sealed  with  or  without  seal,  and  be  directed  to  the 

its  seal.     Sanb.  &  B.  Anno.  Stat.  Wis.  sheriff    or    constable    of    the    proper 

(1889),  §  3730.  county,  and  the  justice,  before  issuing 

S.  A  mistake  in  the  date  of  the  writ  the  process  and  before  the  delivering 

may    be    corrected    by    amendment,  of  the  same  to  any  person,  shall  enter 

Shakman  v.  Schwartz,  89  Wis.  73.  therein  the  names  of  both  plaintiff  and 

S.  A  process  issued  by  a  justice  of  defendant,  the  date  of  issue,  and  tl>e 

the  peace  shall  run  in  the  name  of  the  day  and  hour  of  the  return  thereof.    In 

state  of  Wisconsin,  be  dated   of  the  styling  process  the  words  "  State  of " 
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ijiere  insert  cu  description  of  the  property  described  in  sucn  affidavit)^ 
or  80  much  thereof  as  shall  be  sufficient  to  satisfy  the  sum  of  ont 
hundred  doUdrs  with  interest  and  costs,  and  disbursements  of  suit, 
in  whosesoever  hands  or  possession  the  same  may  be  found  in  your 
county,  and  so  provide  that  the  same  so  attached  may  be  subject  to 
the  further  proceedings  thereon  as  the  law  requires,  and  also  to 
summon  Richard  Roe,  if  to  be  found,  to  be  and  appear  before  me, 
at  my  office  in  said  county,  on  the  13th  day  of  April,  A.D.  i8P7,  at 
ten  o'clock  in  the  ybr^noon,  to  answer  to  yohn  Doe  to  his  damag^e, 
two  hundred  dollars  (^(Kf)  or  under. 

Given  under  my  hand  at  Ellsworth,  this  6th  day  of  April,  A.D. 
i8P7.  John  Poe,  Justice  of  the  Peace. 

48.  Wyoming. 

In  Wyoming  the  statute  prescribing  the.  contents  of  the  order  of 
attachment  is  identical  with  that  of  Ohio,  except  that  it  contains  no 
restriction  as  to  the  amount  of  costs. ^ 

IV.  PROCEEDINOS  SUBSEQUENT  TO  ISSUANCE  OF  WRIT. 

1.  Bond  to  Indemnify  Offleer  before  Levy. 

Where  a  doubt  exists  as  to  the  title  of  the  defendant  to  the  per- 
sonal property  which  the  sheriff  is  required  to  levy  upon,  or  as  to 

■ 

are  substantially  the  same  expression  ties.     Wyoming  Rev.  Stat.   (1887),   4 

as  the  words  **The  State  of,"  and  a  2873. 

command  in  the  statute  to  use  the  lat-  l&e  BetnmDay  of  the  order  of  attach- 

ter  is  satisfied  by  the  use  of  the  former,  ment,  when  issued  at  the  commence- 

Mabbett  v.  Vick,  53  Wis.  158.  ment  of  the  action,  is  the  same  as  that 

1.  See  Form  No.  2805,  the  order  of  of  the  summons;  when   issued  after- 

attachment  in   Ohio,  which   may  be  wards,    twenty  days   after    its    issue, 

used  in  Wyoming  by  making  the  nee-  Wyoming  Rev.  Stat.  (1887),  h  2874. 

essary  changes  in  the  formal  parts,  WUtof  Attadmient  Issued  1^  a  Justice. 

and  omitting  the  amount  of  the  prob-  — The  writ  shall  be  directed  to  the 

able  costs.  sheriff  or  constable  of  the  county  in 

The  order  of  attachment  shall  be  which  issued,  and  shall  require  him  to 
directed  and  delivered  to  the  sheriff,  attach  and  safely  keep  all  Uie  property 
and  shall  require  him  to  attach  the  of  such  defendant  within  his  county 
lands,  tenements,  goods,  chattels,  not  exempt  from  execution,  or  so  much 
stocks  and  interests  in  stocks,  rights,  thereof  as  may  be  sufficient  to  satisfy 
credits,  money,  and  effects  of  the  de-  the  demand  of  the  plaintiff,  the  amount 
fendant  in  his  county  not  exempt  by  of  which  shall  be  stated  in  conformity 
law  from  being  applied  to  the  payment  with  the  affidavit,  unless  the  defend - 
of  plaintiff's  claim,  or  so  much  thereof  ant  give  him  security,  by  the  under- 
as  will  satisfy  the  plaintiff's  claim,  taking  of  at  least  one  surety,  in  an 
to  be  stated  in  the  order  as  in  the  amount  sufficient  to  satisfy  such  de- 
affidavit,  and  the  probable  costs  of  mand,  besides  costs,  in  which  case  he 
the  action.  Wyoming  Sess.  Laws  shall  receive  the  undertaking.  Wyo- 
(1895),  c.  4.  The  Ohio  statute  is  ming  Rev.  Stat.  (1887),  $  35^3. 
the  same  except  that  at  the  end  the  The  officer  shall  return  the  writ  of 
words  **not  exceeding  fifty  dollars  "  attachment  issued  by  the  justice  with 
are  added.  Ohio  Rev.  Stat.,  vol.  2,  the  summons  with  the  certificate  of 
$  5524.  his  proceedings  indorsed  thereon  or 

Sersral  Orders  of  Attacliinent  may  be  attached  thereto.    Wyoming  Rev.  Stat, 

issued  to  sheriffs  of  different  coun-  ( 1887),  k  35^* 
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its  liability  to  be  sold  under  such  levy,  the  levying  officer  may,  in 
many  jurisdictions,  demand  of  the  plaintiff  an  indemnity  bond 
before  proceeding  to  execute  the  writ.i 

a.  Notice  that  Bond  is  Required,  a 

Form  No.  2833. 

^ohn  Doe       )     t     z^*        *^  n^     ^ 
\i     1919  •     ^  (In  Circuit  Court, 

'  Richard  Roe  \  ^^^^^  county,  Mississippi, 
To  yohn  Doe  (or  Oliver  Ellsworth,  agent  ox  attorney  of  yohn  Doe), 
I,  Simon  Stevenson,  sheriff  of  Adams  county,  Mississippi,  by 
virtue  of  a  writ  of  attachment  to  me  directed,  issued  in  the  above 
styled  case  by  {name  officer  who  issued  writ)  on  the  18th  day  of 
December,  A.D.  1^96,  against  Richard  Roe  in  favor  of  yohn  Doe 
for  the  sum  oijive  hundred  dollars,  returnable  to  the  Circuit  Court 
oi  Adams  county,  in  said  state,  on  the  1st  day  of  February,  A.D. 
i8P7,  having,  on  the  18th  day  of  December,  A.D.  \^96,  levied'  upon 
the  following  described  personal  property,  in  said  Adams  county, 
as  the  property  of  said  Richard  Roe,  to  wit  {here  describe  specific- 
ally  property  levied  upon),  and  a  doubt  having  arisen  as  to  *  the 
liability  of  said  property  to  be  sold  under  said  levy,*  *  *  you  are 
therefore  hereby  notified  that  I  require  a  bond  of  indemnity  in  said 
case,  with  sufficient   sureties,    payable  to  me,    in    the    penalty   of 

1.  FiBtiittirsBoiidoflndtiiiXLitFtonMr-  fils  the  requirements  of  Miss.  Anno. 

Ur.— When  a  doubt  exists  as  to  the  title  Code  (1892),  §§  1967,  3483. 

of  the  defendant  to  personal  property  The  statute  only  provides  for  an  in- 

which  the  sheriff  is  required  to  ley^  demnifying  bond  after  levy,  though  a 

upon,  he  may  demand  indemnity  from  bond  taken  before  levy  is  good  as  a 

the  plaintiff.    Ala.  Civ.  Code  (1886),  common-law  obligation.    Forniquet  t;. 

$  2963.  Tegarden,  34  Miss.  96. 

Similar  statutes  exist  in  the  follow-  Section   3483,    Miss.     Anno.   Code 

ing states:  (1893),  does  not  apply  to  attachment 

Illimois. — Starr  &  Curt.  Anno.  Stat,  for  rent   Gibson  v.  Lock,  58  Miss.  398. 

(1896),  c.  77,  par.  43.  Kentucky. — A  similar  statutory  pro- 

Kentucky. — Bullitt's  Civ.  Code  Ky.  vision  exists  in  Kentucky  requiring  a 

(1895),  §311.  written   notice  by  the   officer  to  the 

Maine, — Me.  Rev.  Stat.  (1883),  c.  84,  plaintiff,  his  agent  or  attorney,  when 

$  7.  an   indemnifying    bond    is    required. 

Misshsippt.  —  Miss.    Anno.    Code  Bullitt's  Civ.  Code  Ky.  (1895),  i  3"- 

(1892),  ^  1967,  3483.  8.  If  the  levy  has  not  been  made,  but 

Texas.  —  Tex.    Rev.   Stat.    (1895),  is  only  about  to  be  made,  the  language 

art.  199.  must  be  changed  accordingly. 

Vermont. ---Vi.  Stat.  (1894),  $  '^'  ^  Doubt  u  to  Defondant's  Tltte.— 

Virginia. — Code  (1887),  §  3001.  This  is  the  wording  when  the  form  is 

West   Virginia,  —  Code   (1887),   c.  drawn  under  the  Miss.   Anno.  Code 

107,  §§  3,  3.  (1893),  §  1967 ;  when  the  notice  is  under 

For  other  forms  of  an  indemnity  the  Miss.  Anno.  Code  (1893),  §  3482, 
bond,  see  infra,  IV.  15.  g,  k.,  and  the  the  following  clause  should  be  sub- 
titles Executions  and  Indkmnity  stituted  between  *  and  **,  to  wit, 
Bonds.  **  whether  the  right  to  said  property  be 

t.  VoIIm  XbMX  I&dMDBliyiBff  Bond  !■  in  the  said  defendant,  Richard  Rot^  or 

Soqnlred-if f  jji>#t>//.— This  form  ful-  not." 
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one   thousand"^    dollars,    and    conditioned    as    prescribed    by   the 
statute. 

Witness  my  signature  this  the  18th  day  of  December,  A.D.  i8P6. 

Simon  Stevenson,  Sheriff. 
By  Daniel  Stevenson,  D.  S. 

b.  The  Bond. 

ALABAMA. 

Form  No.  2834. 

(  Commencement,^^  The  condition  of  the  above  obligation  is  such, 
that  whereas  the  above  bound  John  Doe  did,  on  the  18th  day  of 
December,  iSP^,  cause  to  be  placed  in  the  hands  of  Simon  Steven- 
son, sheriff  of  the  county  of  Jefferson,  an  attachment  writ  in 
favor  of  John  Doe  against  the  estate  of  Richard  Roe,  issued  out  of 
the  Circuit  Court  of  Jefferson  county  on  the  18th  day  of  Decem- 
ber, \%96,  and  made  returnable  to  the  next  term  of  the  Circuit  Court 
of  said  county,  to  be  held  on  the  tenth  day  of  February,  i8P7,  for 
the  sum  of  one  thousand  one  hundred  dollars,  and  has  caused  the 
said  Simon  Stevenson  to  levy  said  attachment  writ  on  the  property 
of  the  said  Richard  Roe,  described  as  follows,  to  wit  {Jiere  describe 
the  property) , 

Now,  therefore,  if  the  said  John  Doe  shall  secure  and  hold  harm- 
less the  said  Simon  Stevenson,  sheriff  as  aforesaid,  from  all  liability 
and  damages  in  consequence  of  such  levy,  if  it  shall  afterwards 
appear  that  the  property  which  may  be  levied  on  does  not  belong 
to  said  defendant  or  is  not  subject  to  levy  and  sale,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

John  Doe,  (seal^ 

John  Fen,  Tseal) 

Richard  Den,     (sbal) 

ILLINOIS. 

Form  No.  2835. 

(Commencement,)^  The  condition  of  this  obligation  is  such, 
that  whereas  on  the  18th  day  of  December,  \%96,  there  issued 
from  the  Circuit  Court  of  Cook  county  a  certain  writ  of  attach- 
ment in  favor  of  John  Doe,  plaintiff,  and  against  Richard  Roe^ 
defendant,  directed  to  the  sheriff  of  said  Cook  county,  to  execute ; 
and  whereas  the  said  Simon  Stevenson,  sheriff  as  aforesaid,  at  the 

1.  Penalty. — When  drawn  under  the  the  county  of  yeferson,**  instead  of  to 
Mi88.  Anno.  Code  (1892),  §  1967,  this     ''Richard  Roe.'' 

amouut  must  be  '*  a  sufficient  penalty ;"        S.  minobi. — The  form  of  this  bond  is 

when  under  Miss.  Anno.  Code  (1892),  like  that  in  Form  No.  2698,  jw^rrr,  down 

4  3483,  it  must  be  *'  a  penalty  double  to  the  condition,  except  that  it   runa 

the  value  of  the  property."  to  ''Simon  Stevenson,  sheriff  of  the 

2.  AlalMuna.— ^The  form  of  this  bond  county  of  Cook,  in  the  state  of  Illinois, 
is  like  that  in  Form  No.  2685,  supra,  and  to  his  successors  in  office,  execn- 
down  to  the  condition,  except  that  it  tors,  administrators,  and  assigns,*'  in- 
runs  to  ** Simon  Stevenson,  sheriff  of  stead  of  to  "Richard  Roe.^ 
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instance  of  the  said  John  Doe,  is  about  to  execute  said  writ  by 
levying  upon  and  taking,  as  the  property  of  the  said  defendant. 
Richard  Roe,  liable  to  execution  and  attachment,  the  following 
described  property  {Jiere  describe  specifically  the  property^. 

Now,  if  the  said  John  Doe  shall  and  do,  from  time  to  time,  and 
at  all  times  hereafter,  defend,  save,  keep  harmless  and  indemnified 
the  said  Simon  Stevenson,  sheriff  as  aforesaid,  his  heirs,  executors, 
and  administrators,  and  also  his  deputies  and  all  other  persons  acting 
with,  under,  or  by  instruction  of  him,  the  said  sheriff,  or  his  deputies, 
and  all  and  each  of  them,  of  and  from  all  actions,  suits,  costs, 
charges,  damages,  and  expenses  whatsoever,  including  attorney's 
fees,  which  shall  or  may  at  any  time  hereafter  happen  or  come  to 
them,  or  either  of  them,  for  or  by  reason  of  the  execution  of  said 
writ,  as  aforesaid,  and  the  retaining  possession  of  and  selling  the 
said  property  under  said  writ  or  other  process  hereafter  to  issue,  or 
by  reason  of  assisting  in  such  execution  or  selling,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

yohn  Doe,  (seal' 

yohn  Fen.  (sbal 

Richard  Den .     (  sb al 

KENTUCKY. 

Form  No.  2836.1 

(Bullitt's  Civ.  Code  Ky.  (1895),  701.) 

.    Bourbon  Circuit  Court. 
John  Doe,  plaintiff,       ) 

against  >  Indemnifying  Bond. 

Richard  Roe,  defendant.  ) 

We  agree  to    indemnify  Simon  Stevenson,  sheriff   of  Bourbov 
county,  against  any  damage  he  may  sustain  by  reason  of  the  levy 
of  the  attachment  in  this  action. 
Witness  our  hands  this  18th  day  of  December,  iS96, 

yohn  Fen. 
Richard  Den, 
Attest;  Simon  Stevenson,  Sheriff  of  Bourbon  County, 
(or  Carroll  yohnson,  yudge  of  the  Bourbon 
Circuit  Court). 

1.  Ktntooky. — If  the  bond  is  executed  the  county  of  Cumberland,  has  attached 

with  good  security,  approved  by  the  on  several  writs  or  mesne  processes  \r 

officeror  judge  of  the  court  from  which  favor  of  the  undersigned,  a  stock  of 

the  attachment  issued,  to  the  effect  that  goods  in  the  store  lately  occupied  by 

the  obligors  will  indemnify  the  officer  Willtatn  y.  Harmon  of  Brunswick,  as 

against  any  damage  he  may  sustain  by  the  property  of  said  Harmon,  to  secure 

reason  of  the  levy,  the  officer  shall  pro-  the  several  demands  due   us  respec- 

ceed  to  execute  the  order  for  attach-  tively.     Now,  therefore,  in  considera 

ment.    Bullitt's  Civ.  Code  Ky.  (1895),  ^^^^  ^^  the  premises  and  of  one  dollar 

k  311.  to  each  of  us  paid  before  the  execution 

Iblne— AgrMmtiit  to  Indenmliy  Bher-  hereof,  the  receipt  whereof  is  hereby 

Mf-  —  The    agreement     provided    as  acknowledged,  we  do  hereby  promise 

follows:    "Whereas     Charles     Cross-  and  agree  to  and  with  said  Crossmafi, 

man,  a  deputy  sheriff  within  and  for  his  heirs  and  assigns,  that  we  will  weK 
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MARYLAND. 

Form  No.  2837. 

(Commencement,^'^  The  condition  of  this  obligation  is  such,  that 
whereas  a  certain  writ  of  the  state  of  Maryland  of  attachment,  is- 
sued out  of  {naming  the  court  from  which  said  attachment  issued) 
at  the  suit  of  ^ohn  Doe  against  Richard  Roe,  made  returnable  on 

the day  of ,  i8P7,  directed  to  the  sheriff  of  Baltimore 

City,  commanding  him  to  levy  on  the  goods  and  chattels,  lands, 
tenements,  or  credits  of  the  said  Richard  Roe;  and  whereas  the  said 
yohn  Doe  has  applied  to  and  directed  the  said  sheriff  to  levy  upon, 
seize,  and  take  in  execution,  under  and  by  virtue  of  said  writ  of 
attachment,  certain  goods  and  chattels  of  which  the  said  Richard 
Roe  may  not  be  rightfully  the  owner ;  and  the  said  sheriff  has  con- 
sented so  to  do  upon  the  execution  and  delivery  to  him  of  an 
indemnity  bond  to  indemnify  him  for  so  doing. 

Now,  therefore,  if  the  said  John  Doe  will  and  shall,  from  time  to 
time,  and  all  times  hereafter,  well  and  sufficiently  save  harmless  and 
keep  indemnified  the  said  Simon  Stevenson,  sheriff  as  aforesaid,  and 
his  deputies,  and  each  of  them,  from-  and  against  all  losses,  costs, 
damages,  charges,  and  expenses  which  he  or  they  shall  or  may  suf- 
fer, sustain,  bear,  pay,  or  expend,  or  be  put  to  or  unto,  for  or  by  reason 
or  means  of  the  seizing  or  selling  of  said  goods  or  chattels  so  seized 
or  taken  in  execution  as  aforesaid,  or  paying  unto  the  said  John 
Doe  the  money  arising  from  the  sale  thereof  in  satisfaction  of  the 
sum  of  one  thousand  dollars  directed  to  be  levied  and  made  by  said 
writ  of  attachment,  and  also  from  all  actions,  suits,  or  proceedings 
at  law  or  in  equity  which  now  are  or  shall  or  may  at  any  time 
hereafter  be  brought  or  prosecuted,  rightfully  or  wrongfully,  against 
the  said  sheriff  or  his  said  deputies,  for  or  on  account  or  by  reason 
or  by  means  of  the  seizing  and  selling  of  said  goods  and  chattels, 
and  by  virtue  of  said  writ  of  attachment,  or  paying  to  the  said 
yohn  Doe  the  money  arising  from  the  seizure  or  sale  thereof  as 
aforesaid,  or  from,  for,  or  by  reason  of  any  other  act,  matter,  cause, 
or  thing  whatsoever  relating  thereto  or  to  the  execution  of  said 
writ  of  attachment,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect.  John  Doe.  ^seal^ 

yohn  Fen.  iseal) 

Richard  Den.     (seal) 

MICHIGAN. 

Form  No.  2838. 

{^Commencement.)^    Whereas,  in  a  suit  wherein   John  Doe  ifr 

• 

and  truly  indemnify  said  Grossman  for  our  Lord  eighteen  hundred  and  sixty- 

so  attaching  and  taking  said  goods,  and  five. "    Grossman  v,  Owen,  62  Me.  531 . 

save  him  harmless  from  all  actions,  1.  Kurland. — The  form  of  this  bond 

costs,  claims,  or  demands  of  all  persons  is  like  that  in  Form  No.  3706,  supra, 

by  reason  of  his  said  attachment,  and  down  to  the  condition,  except  that  the 

holding  said  goods  as  aforesaid.     In  bond  runs  to  '*  Simon  Stevenson,  sher- 

testimony  whereof  we  have  hereunto  iff  of  Baltimore  City,^*  instead  of  to 

subscribed  our  names  this  twenty-sev-  **The  State  of  Maryland." 

entk  day  of  December,  in  the  year  of  2.  Wnlilgaii — ^The  form  of  this  bond 
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plaintiff  and  Richard  Roe  is  defendant,  a  writ  of  attachment  was 
on  the  18th  day  of  December^  iS96,  issued  out  of  the  Circuit  Court 
for  the  county  of  Wayne,  directed  to  the  sheriff  of  said  county, 
and  commanding  him  to  attach  so  much  of  the  lands,  tenements, 
goods,  chattels,  moneys,  and  effects  of  the  said  defendant,  Richard 
Roe,  not  exempt  from  execution,  wheresoever  the  same  may  be 
found  within  the  county  of  Wayne,  as  will  be  sufficient  to  satisfy 
the  demand  of  plaintiff  and  costs  of  suit,  and  safely  keep  the  sanie 
to  satisfy  any  judgment  that  may  be  recovered  by  the  plaintiff  in 
said  attachment;  and  whereas  certain  goods  and  chattels  which 
appear  to  belong  to  the  said  Richard  Roe,  defendant,  are  claimed 
by  Robert  Roe  : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  yohn  Doe  shall  well  and  truly  save,  keep,  and  bear 
harmless  and  indemnify  the  said  Simon  Stevenson,  and  all  and  every 
person  and  persons  aiding  and  assisting  him  in  the  premises,  of 
and  from  all  harm,  let,  trouble,  damages,  costs,  suits,  actions,  judg- 
ments, and  executions,  that  shall  or  may  at  any  time  arise,  come,  or 
be  brought  against  him,  them,  or  any  of  them,  as  well  for  the  levy- 
ing, keeping,  and  making  sale  under  and  by  virtue  of  such  attach- 
ment of  all  or  any  goods  or  chattels  which  he  or  they  shall  or  may 
judge  to  belong  to  the  said  Robert  Roe,  as  well  as  entering  any  shop, 
store,  building,  or  other  premises  for  the  taking  of  any  such  goods 
and  chattels,  then  this  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue.  {Signatures  and  seals  and  Justification  of  sure- 
ties.) 

MISSISSIPPI. 

Form  No.  2839. 

(  Commencement,)"^  The  condition  of  this  obligation  is  such,  that 
whereas  the  said  Stmon  Stevenson,  sheriff  as  aforesaid,  by  virtue  of 
a  writ  of  attachment  issued  on  the  18th  day  of  December,  A.D. 
iZ96,  by  (name  the  issuing  officer)  against  Richard  Roe  in  favor 
of  yohn  Doe,  for  the  sum  of  jlve  hundred  dollars,  returnable  to  the 
Circuit  Court  of  Adams  county,  in  said  state,  on  the  2d  day  of 
February,  A.D.  i8P7,  did,  on  the  18th  day  of  December,  A.D.  i^96, 
levy  upon  the  following  described  personal  property  in  said  Adams 
county,  as  the  property  of  said  Richard  Roe,  to  wit  {here  describe 
specifically  the  property),*  and  said  property  being  claimed  as  ex- 
empt, and  a  doubt  having  arisen  as  to  the  liability  of  said  property 
to  be  sold  :  • 

is  like  that  in  Form  No.  2707,  supra,  S.  Donlit  u  to  Titto  of  IMImdaiit.— 

except  that  it  runs  to  **Ssmom  Steven-  This  form  fulfils  the  requirements  of 

iM,  sheriff  of  ^aywtf  county,"  instead  §  1967,  Miss.  Anno.  Code  (1893).     If 

of  to  ^^ Richard  Roe.**  the  form  is  drawn  under  §  3482,  Miss. 

1.  MlsiliilppL — The   form   of   this  Anno.  Code  (1892),  the  bond  should 

bond  is  like  that  in  Form  No.  2709,  conclude  from  the  *  with  the  follow- 

snfra,  except  that  it  runs  to  ^^ Simon  ing  words :  '*and  a  doubt  having  arisen 

Stevenson,  sheriff  of  Adams  county,  whether  the  right  of  said  property  be 

Mississippi,"  instead  of  to  "Rickard  in  the  said  Richard  Roe  or  not:  >fow, 

Roe,**  if  the  said  obligor  herein  will  indem- 
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Now,  if  the  said  principal  obligor  herein  will  indemnify  and  save 
harmless  said  Simon  Stevenson ^  sheriiT  as  aforesaid,  against  all  dam- 
ages which  he  may  sustain  in  consequence  of  the  seizure  or  sale  of 
said  property,  and  pay  the  said  defendant  all  damages  which  he 
may  sustain  in  consequence  of  the  said  seizure  or  sale,  then  this 
obligation  shall  be  void.  John  Doe, 

Samuel  Short, 
George  Strong, 
I  appiove  the  above  bond,  this  the  18th  day  of  December^  A.D. 
1 8^7.  Simon  Stevenson^  Sheriff. 

By  Daniel  Stevenson^  D.  S. 

PENNSYLVANIA. 

Form  No.  2840. 

(  Commencement,)/^  Whereas  in  and  by  a  certain  writ  of  foreign 
attachment  issued  out  of  the  Court  of  Common  Pleas  of  the  county 

nify  and  save  harmless  the  said  Simon  attached  the  said  goods  as  the  property 

Stevenson^  sheriff  as  aforesaid,  against  of  the  above  named  A.  S,  Conner ^  to 

all  damages  which  he  may  sustain  in  the  said  H,  G.  Conner^  or  his  repre- 

consequence  of  the  seizure  or  sale  of  sentatives,  then  this  obligation  shal. 

sf  id  property,  and  will  pay  to  and  sat-  be  void,  otherwise  in  full  force." 

isfy  any  person  claiming  title  to  said  See  also  Tufts  v.  Hayes,  31  N.  H. 

property  all  damages  which  the  said  138,  for  the  condition  in  an  indemnity 

person  may  sustain  in  consequence  of  bond  given  to  the  levying  officer, 

said  seizure  or  sale,  then  this  obliga-  1.  This  bond  is  similar  to  Form  No 

tion  shall  be  void."  ^7^?  supra ^  down  to  the  condition. 

N0W  Hampililre — IndtmnltF  Bond. —  Bond  to  Betnm  Legmey  or  Dlatarllnittyo 

In  Conner  v.  Bean,  43  N.  H.  202,  the  Slwre  Attaobod. — ^The  condition  of  such 

condition  in  the  indemnity  bond  was  a  bond  on  the  part  of  plaintiff  may  be 

as     follows:     "Whereas     the    above  as  follows:     Whereas,  by  virtue  of  the 

bounden  A.   H.   Beauy  on  the  ninth  above  attachment,   a  certain   legacy 

day  of  said  December^  sued  out  of  the  bequeathed  by  the  will  (or  distribu 

court  of  common  pleas  for  said  county  five  share  of  the  estate)  o{  the   saiQ 

of  //a»f/</tf»,  a  writ  against  one  ^Mtfr/  Robert  Roe^  deceased  {cominsf)  to  the 

5".     Conner^    and    whereas    the    said  said   Richard  Roe^  the  above  named 

CAwrcA/V/,  as  a  deputy  of  the  sheriff  of  defendant,  amounting  to  the  sum   of 

said    county  of    Hampden^  by  virtue  four  hundred  dollars,   has  been   at- 

of  said  writ,  attached  as  the  property  of  tached  and  levied  upon  and  adjudged 

said  ^ .  5.  C^wif^r,  a  stock  of  goods  in  to  be   in   the  hands   of   Rachel   Roe, 

the  store  occupied  by  the  said  A.  S.  executrix  (or  ff</»fi«/j/ra/r/*),  as  afore- 

Cottner,  at  said  Chicofee;  and  whereas  said  : 

the  g-Qods  attached  and  held  by  said  Now,  the  condition  of  this  obligation 
Churchill  are  claimed  by  one  H,  G.  is  such,  that  if  after  the  payment  of 
Conner  as  his  property,  and  as  not  be-  said  legacy  (or  distributive  share)  to 
ing  the  property  of  the  said  A,  S.  Con-  the  said  Richard  Roe,  any  debt  or  de- 
ner:  now,  therefore,  if  the  said -<4ardif  mand  shall  be  recovered  against  the 
//.  Bean  above  bounden,  his  executors,  estate  of  the  said  Robert  Roe^  or  other- 
administrators,  or  heirs  shall  save  the  wise  be  duly  made  to  appear,  he,  the 
said  Churchill  harmless  from  all  dam-  said  yohn  Doe^  shall  refund  the  rata- 
ages,  costs  and  expenses  which  he  ble  part  of  such  debt  or  demand,  and 
shall  incur,  and  shall  well  and  truly  the  costs  and  charges  attendinfc  the 
pay  to  him,  and  his  executors,  admin-  recovery  of  the  same,  then  this  obliga- 
istrators  and  assigns,  all  money  which  tion  to  be  void,  or  else  to  be  and  remain 
he  or  they,  or  either  of  them,  shall  be  in  full  force  and  virtue.  See  Bright. 
compelled  to  pay  by  reason  of  having  Purd.  Dig.  (1894),  P*  836,  §  51. 
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of  Chester y Term,  i8P7,  bearing  date  the  6th  day  of  Aprils 

i8P7,  commanding  the  said  sheriff  that  he  should  attach  all  and 
singular  the  goods  and  chattels,  lands  and  tenements,  rights  and 
credits  of  Richard  Roe^  defendant  therein,  in  whose  hands  or  pos- 
session soever  they  might  be  in  his  bailiwick,  at  the  suit  of  John 
DoCy  plaintiff  in  an  action   (setting  out  the  name  and  nature  of  the 

action)^  which  writ  is  returnable  the  day  of  ,  i^97: 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  John 
Z><7^  shall  save,  indemnify,  and  keep  harmless  the  above  named  Simon 
Stevenson^  sheriff,  and  his  officers  and  every  of  them,  for  or  by  rea- 
son of  the  execution  of  the  said  writ  as  therein  commanded,  and  shall 
prosecute  the  said  wTit  with  effect,  according  to  law,  and  abide 
the  judgment  and  award  of  the  court  therein,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect. 
Signed,  sealed,  and  delivered  John  Doe,  (seal) 

in  presence  of  John  Fen,  /sbal^ 

John  Smith,  Richard  Den,     (seal) 

William  Jones, 

TEXAS. 

Form  No.  2841. 
John  Doe^  plaintiff,       ) 

against  >    No.  89, 

Richard  Roe^  defendant.  ) 

Whereas  a  writ  of  attachment  has  been  issued  in  an  action  pend- 
ing in  the  District  1  Court,  in  and  for  Freestone  county,  Texas,  in 
favor  of  John  Doe  as  plaintiff,  against  the  said  Richard  Roe  as  de- 
fendant, which  the  said  plaintiff  has  directed  Simon  Stevenson^ 
sheriff  (or  any  constable^  of  said  Freestone  county,  Texas,  to  levy 
upon  certain  goods  and  chattels,  viz.  inhere  describe  specifically  the 
property). 

Now,  therefore,  in  consideration  that  the  said  Simon  Stevcfison 
as  sheriff  (or  constable)  shall  levy  (or  has  levied)  said  attachment 
upon  the  above  described  property,  we,  John  Doe  as  principal,  and 
John  Fen  and  Richard  Den  as  sureties,  acknowledge  ourselves 
bound  to  pay  to  Simon  Stevenson,  sheriff  (or  constable)  as  afore- 
5s/d,  the  sum  of  one  thousand  dollars ;  conditioned,  that  the  above 
t^l$nd.  John  Doe,  plaintiff,  shall  well  and  sufficiently  indemnify, 
^^r^  and  keep  harmless,  the  said  Simon  Stevenson,  sheriff  (or  con- 
^/;tS/e)  as  aforesaid,  from  all  costs,  charges,  damages,  and  suits  that 
^e  may  incur  or  become  liable  to  in  consequence  of   the  levy  of  the 
$aid.   attachment,  and  shall  pay  off,  cancel,  and  discharge  all  judg- 
ments, damages,  and  costs  that  may  be  rendered  against  said  Simon 
Ste-venson  as  sheriff  (or  constable)  by  reason  of  said  levy. 

John  Doe, 
John  Fen. 
Richard  Den, 

1.  T«zu. — Or  "in  the  Justice's  Court     tice's  court.     Tex.  Rev.  Stat.  (1895), 
^'  ^I'ecinct  No. "if  in  the  jus-     art.  199. 
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WISCONSIN. 

Form  No.  284a. 

Know  all  men  by  these  presents,  that  we,  yohn  Doe^  yohn  Fen^ 
and  Richard  Den,  are  held  and  firmly  bound  unto  Thomas  Jones, 
one  of  the  constables  of  the  county  of  Pierce,  and  state  of  Wiscon- 
sin, in  the  sum  of  one  hundred  and  ffty  dollars  lawful  money  of 
the  United  States,  to  be  paid  to  the  said  Thomas  Jones,  or  to  his 
certain  attorney,  executors,  administrators,  heirs,  or  assigns;  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors,  administrators,  and  assigns,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  19th  day  of  April,  one  thousand  eight  hundred  and 
ninety-seven. 

Whereas,  John  Doe  has  commenced  (or  is  about  to  commence)  a 
suit  by  attachment,  before  Henry  Grimshaw,  one  of  the  justices  of 
the  peace  of  said  county,  against  the  goods,  chattels,  property,  and 
effects  of  Richard  Roe,  about  which  there  is  a  reasonable  doubt  as 
to  the  ownership  of  the  goods,  chattels,  property,  and  effects  re- 
quired by  the  plaintiff  to  be  attached,  and  of  its  liability  to  be  taken 
on  attachment  : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  thai 
if  the  above  bounden  John  Doe,  John  Fen,  and  Richard  Den 
shall  well  and  truly  save,  keep,  and  bear  harmless,  and  indemnify 
the  said  Thomas  Jones,  and  all  and  every  person  and  persons  aiding 
and  assisting  him  in  the  premises,  of  and  from  all  harm,  let,  trouble, 
damage,  costs,  suits,  actions,  judgments,  and  executions,  that  shall 
or  may  at  any  time  arise,  come,  or  be  brought  against  him,  or  them 
or  any  of  them,  on  account  of  said  attachment,  levy,  or  seizure,  as 
well  as  in  entering  any  shop,  store,  building,  or  other  premises  for 
the  taking  of  any  such  goods  and  chattels,  then  this  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 
Signed,  sealed,  and  delivered  in  the  \  John  Doe.  (seal) 

presence  of  William  Smith,   >  John  Fen.  ^sbai.^ 

Charles  Price,     )  Richard  Den.     (sbai.) 

2.  Bond  to  Preyent  Levy.^ 

CALIFORNIA. 

Form  No.  2843. 

In  the  Superior  Court 

Of  the  City  and  County  of  San  Francisco, 

State  of  California. 

John  Doe,  plaintiff,      )  Undertaking  to  Sheriff  to  Prevent  At- 
against  f      *■     h        t 

Richard  Roe,  defendant.  ) 

Whereas   the   above  named  plaintiff  has   commenced  an    action 

1.  Cfl/i/br«ia.— CodeCiv.Proc.,§540.        /dako.^Kev.  Stat.  (1887),  §  430JJ. 
Colorado. — See    also   Mills'   Anno.        Montana, — Code  Civ.  Proc.  (1095), 
Code,  §  97.  §  893. 
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in  the  Superior  Court  of  the  city  and  county  of  San  Prancisco^ 
state  of  California,  against  the  above  named  defendant,  claiming 
that  there  is  due  to  said  plaintiff  from  said  defendant  the  sum 
of  one  thousand  dollars,  or  thereabouts,  and  thereupon  an 
attachment  issued  against  the  property  of  said  defendant  as  secur- 
ity for  the  satisfaction  of  any  judgment  that  might  be  recovered 
therein. 

And  whereas  the  sheriff  of  said  city  and  county  is  about  to  levy 
upon  certain  property  and  effects  of  said  defendant  under  and  by 
virtue  of  said  writ  of  attachment. 

And  whereas  the  said  defendant  is  desirous  that  said  property 
shall  not  be  attached  and  seized  by  said  sheriff  by  virtue  of  said 
writ. 

Now,  therefore,  we  the  undersigned,  residents  and  free-holders  . 
in  the  city  and  county  of  San  Francisco,  state  of  California,  in 
consideration  of  the  premises,  and  also  in  consideration  of  said 
property  above  mentioned  not  being  attached  or  seized  by  said 
sheriff  by  virtue  of  said  writ  of  attachment,  do  hereby  jointly  and 
severally  undertake  in  the  sum  of  one  thousand  five  hundred  dollars, 
and  promise  that  if  the  plaintiff  shall  recover  judgment  in  said  action 
defendant  will,  on  demand,  pay  to  plaintiff  the  amount  of  whatever 
judgment  may  be  recovered  in  said  action,  together  with  the  per- 
centage, interest,  and  costs,  and  as  required  by  the  terms  of  the 
judgment,  and  if  defendant  shall  not  so  pay  we  will. 

Richard  Roe,  ^sbal^ 
Henry  Thomas,  isbal) 
John  Bush.  (seal) 

Dated  San  Francisco,  the  2Jith  day  of  December,  i8P^. 

(  Justification  of  sureties, ) 

To  the  Sheriff  of  the  city  and  county  of  San  Francisco,  state  of 
California,  the  within  undertaking  is  hereby  approved. 

Oliver  Ellsworth, 

Attorney  for  Plaintiff. 

Dated  December  2^,  A.D.  i8P7. 

MONTANA. 

Form  No.  2844. 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Missoula, 

^  I  *^.  '       f  Undertaking  to  Prevent  Levy  of  an  At- 

against  i      t-    h        t 

Richard  Roe,  defendant.  ) 

Whereas  the  above  named  plaintiff,  on  the  29th  day  of  January, 
i8P7,  commenced  an  action  in  the  District  Court  of  the  Fourth 
Judicial  District,  county  of  Missoula,  state  of  Montana,  against  the 
above  named  defendant,  upon  a  contract  for  the  direct  payment  of 
money,  claiming  that  there  was  due  the  said  plaintiff  from  the  said 
defendant  the  sum  of  four  hundred  dollars,  lawful  money  of  the 
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United  States,  besides  interest.  And  whereas  thereupon  an  attach* 
ment  was  issued,  directed  and  delivered  to  the  sheriff  of  Missoula 
county,  state  of  Montana,  whereby  he  is  commanded  to  attach  and 
safely  keep  all  the  property  of  the  said  defendant,  Richard  Roe, 
within  his  county  not  exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  said  plaintiff's  demands  therein  stated 
m  conformity  with  the  complaint  at  the  sum  of  four  hundred  dol- 
lars, lawful  money  of  the  United  States,  unless  the  defendant  give 
him  security  by  the  undertaking  of  at  least  two  sufficient  sureties, 
in  an  amount  sufficient  to  satisfy  such  demand,  besides  costs,  or  in 
an  amount  equal  to  the  value  of  the  property  which  has  been  or  is 
about  to  be  attached,  in  which  case  to  take  such  undertaking.  And 
whereas  the  said  defendant,  Richard  Roe,  is  desirous  of  giving  the 
undertaking  mentioned  in  said  writ,  for  the  purpose  of  preventing 
the  levy  of  said  attachment. 

Now,  therefore,  we  the  undersigned,  residents  and  householders 
(oT  freeholders)  of  the  county  of  Missoula  aforesaid,  in  considera- 
tion of  the  premises  and  to  prevent  the  levy  of  said  attachment,  do 
jointly  and  severally  undertake  in  the  sum  of  eight  hundred  dollars 
of  lawful  money  of  the  United  States,  being  an  amount  sufficient  to 
satisfy  said  plaintiff's  said  demands,  besides  costs,  and  promise 
to  the  effect  that  if  the  said  plaintiff  shall  recover  judgment  in  said 
action  we  will  pay  to  the  said  plaintiff,  upon  demand,  the  amount 
of  said  judgment  together  with  costs,  not  exceeding  in  all  the  sum 
of  eight  hundred  dollars,  lawful  money  of  the  United  States.! 

yohn  Pen,  (seal)* 

Dated  February  i,  i8P7.  Richard  Den.     (seal) 

8.  Notiee  of  Attachment.* 
a.  To  be  Filed  with  Qerk. 

NEW  YORK.* 

Form  No.  2845. 
Supreme  Court, 

Nenv  Tork  county.  . 

John  Doe,  plaintiff, 

against 

Richard  Roc^  defendant. 

Notice  is  hereby  given  that  an  action  has  been  begun  in  this  court 
6y  John  Doe,  plaintiff,  against  Richard  Roe,  defendant,  and  that 

1.  See  Mont.  Code  Civ.  Proc,  §  893.  4.  A  levy  under  a  warrant  of  attach- 

2.  An  undertaking  to  prevent  an  at-  ment  must  be  made  as  follows :  Upon 
tacliment  need  not  be  signed  by  the  real  property,  by  filing  with  the  clerk 
principal.  Mcintosh  v.  Hurst,  6  Mont,  of  the  county  where  it  is  situated  a 
287 ;  Hoskins  t\  White,  13  Mont.  70.  notice  of  the  attachment,  stating  the 

8.  For    forms    relating    to    notices  names  of  the  parties  to  the  action,  the 

generally,  consult  the  titles  Notice  ;  amount  of  the  plaintiffs  claim  as  stated 

Publication;    Sbrvice    of    Writs  in  the  warrant,  and  a  description  of  the 

AND  Papers.  particular  property  levied  upon.    The 

584  Volume  II. 


2846.  ATTACHMENT,  ETC.  2846. 

on  \h!&  first  day  of  September,  iS96,  a  warrant  of  attachment  in  said 
action  against  the  property  of  the  said  defendant,  Richard  Roe, 
was  duly  issued  out  of  this  court  and  delivered  to  the  sheriff  of  the 
city  and  county  of  New  York,  whereby  said  sheriff  was  directed 
to  attach  and  safely  keep  all  the  property  of  said  defendant,  Rich- 
ard Roe,  within  the  county  of  said  sheriff,  and  that  the  amount  of 
plaintiff's  claim  as  stated  in  said  warrant  of  attachment  is  %3M00, 

And  that  the  particular  property  hereby  levied  0:1  by  virtue  of 
said  warrant  of  attachment  is  the  house  and  lot  of  land  known  as 
No.  230  East  Eighteenth  street  in  the  city  of  New  Tork,  bounded 
and  described  as  follows  : 

Beginning  at  a  point  on  the  southerly  side  of  Eighteenth  street, 
SOO  feet  east  from  the  corner,  formed  by  the  intersection  of  the 
easterly  line  of  Third  avenue  and  the  southerly  line  of  Eighteenth 
street,  running  thence  southerly  and  parallel  with  ihird  avenue, 
100  feet;  thence  easterly,  and  parallel  with  Eighteenth  street,  26 
feet;  thence  northerly,  and  parallel  with  Third  avenue,  100  feet; 
and  thence  westerly,  and  along  the  southerly  side  of  Eighteenth 
street,  26  feet  to  the  point  or  place  of  beginning,  being  the  same 
premises  conveyed  to  said  Richard  Roe  by  deed  from  Charles 
Smith,  dated  April  2d,  1896,  and  recorded  in  the  ojice  of  the  Reg- 
ister of  the  City  and  County  of  New  Tork,  in  Liber  3,  section  3,  of 
Conveyances,  page  79,  and  indexed  under  Block  No,  2136. 

New  Tork,  September  2,  iS96. 

Paul  R.  Knight,  Attorney  for  Plaintiff. 
Office  and  post  office  address, 
No.  132  Nassau  Street,  N.  T.  City. 

COLORADO. 

Form  No.  3846. 
(Mills'  Anno.  Stat.  Colo.  (1891),  p.  1497.)         ' 

State  of  Colorado,  ) 
Arapahoe  County,  ) 

I  do  hereby  certify  that  by  virtue  of  a  certain  writ  of  attachment 
to  me  directed  from  the  District  Court  of  Arapahoe  county,  in  favor 
of  yohn  Doe  against  Richard  Roe,  dated  the  18th  day  of  December, 
iS96^  I  did  on  this  21st  day  of  December,  iS96,  levy  upon  the  fol- 
lowing real  estate  (describe  it).^  Richard  Battle,  Sheriff 

(or  coroner)  of  Arapahoe  County. 

notice  must  be  subscribed  by  the  plain-  real   property,   either  vested    or    not 

tifTs  attorney,  adding  the  omce  address,  vested,   which    is    capable    of    being 

and  must  be  recorded  and  indexed  by  aliened  by  the  defendant.     N.  Y.  Code 

the  clerk,  in  the  same  book,  in  like  Civ.  Proc,  ^  645. 
manner  and  with  like  effect,  as  the        1.  When  a  writ  of  attachment  or  a 

notice  of  the  pendency  of  an  action,  writ  of  execution  is  issued  from  the 

N.  Y.  Code  Civ.  Proc.,  §  649.  district   court  of  one  county  to  any 

The   real    property    which   may  be  sheriff    or    other    officer    of    another 

levied  upon  by  virtue  of  a  warrant  of  county,  and  levied  upon  any  real  estate 

attachment    inchides    any   interest  in  in  said  county,  it  shall  be  the  duty  of 
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CONNECTICUT. 

Form  No.  2847. 

Middlesex  county,  ss.  yanuary  2d,  A.D.  i8P7. 
This  may  certify  that  I  have  this  day,  by  virtue  of  a  writ  A 
attachment  directed  to  the  sheriff  of  the  county  of  Middlesex,  his 
deputy,  or  either  constable  of  the  town  of  Haddatn  in  the  county  of 
Middlesex,  signed  by  yohn  Sloane,  a  commissioner  of  the  Supe- 
rior Court  (or  a  justice  of  the  peace)  for  the  county  of  Middlesex, 
dated  the  26th  day  of  December,  A.D.  i^96,  claiming  one  thousand 

dollars  damages,  and  returnable  to  the term  of  the  Superic 

Court  for  the  county  of  Middlesex  on  the day  of ,  i8P7 

said  writ  being  in  favor  of  yohn  Doe,  plaintiff,  and  against  Rich- 
ard Roe,  defendant,  attached  all  the  right,  title,  and  interest  of  the 
within  named  defendant  in  and  to  that  certain  piece  or  parcel  ot 
land,  together  with  all  the  buildings  standing  thereon,  situated  in 
said  town  of  Haddam,  bounded  and  described  as  follows,  viz. 
{here  give  the  description  of  the  property)  ,^ 

yohn  Baxter,  Sheriff 
of  the  County  of  Middlesex. 


\ 


MONTANA. 

Form  No.  2848. 


yohn  Doe,  plaintiff, 

against  V  Notice  of  Attachment. 


Richard  Roe,  defendant.  ) 

Notice  is  hereby  giveA  that  by  virtue  and  in  pursuance  of  a  \\i'. 
of  attachment,  a  copy  of  which  is  hereto  annexed,  I  have  this  da} 
levied  upon  and  attached  all  the  right,  title,  and  interest  of  the  de- 
fendant Richard  Roe  in  and  to  the  following  described  property, 
to  wit  (here  set  out  in  words  and  figures  with  particularity  the 
description  of  the  property  attached),  and  all  persons  are  hereby 
notified  not  to  transfer  or  remove  said  property,  or  any  part  thereof, 
until  duly  released  according  to  law. 

Dated  this  thirtieth  day  of  yanuary,  A.D.  i8P7. 

Simon  Stevens,  Sheriff  of 

Missoula  County,  Montana. 
By  David  Shaver,  Deputy  Sheriff. 

the  officer  making  such  levy  to  make  a  the  Secretary  of  State  a  certificate  pro- 
certificate  thereof  and  file  the  same  in  vided  for  in  the  Laws  of  Connecticut 
the  recorder's  office  of  the  county  (1889),  p.  7,  c.  9. 
where  such  real  estate  is  situated,  and  Dlliiols. —  Having  levied  upon  real 
until  the  filing  of  such  certificate  such  estate  the  officer  must  file  a  certificate 
levy  shall  not  take  effect  as  to  creditors  of  such  fact  with  the  recorder  of  the 
or  bona  fide  purchasers  without  notice,  county  where  such  land  is  situated. 
2 Mills'  Anno. Stat.  Colo.(i89i),  §  2583.  Starr  &  Curt.  Anno.  Stat.  111.  (1896), p. 

1.  See  Conn.  Gen.  Stat.  (i88iB),  ^916.  453,  par.  9. 

Flxtoree  of   Telegraph   and  Electric  Maine. — The  certificate  of  a  register 

Companiee  may  be  attached  in  the  same  of  deeds  which  was  in  the  following 

manner  as  real  estate  in  civil  actions  words :    "Writ.      Samuel    Kendall  v. 

by  the  officer  lodging  in  the  office  of  Richard  Look,  dated  Nov.  21st,  1850. 

586  Volume  II. 


iS84e.  ATTACHMENT,  ETC.  2850. 

NORTH    DAKOTA. 

Form  No.  2849. 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Burleigh.      \  ®^*  Sixth  Judicial  District. 

yohn  Doe,  plaintiff,      ) 

against  >  Notice  of  Attachment  —  Real  Property. 

Richard  Roe,  defendant.  ) 

An  action  has  been  commenced  by  the  above  named  plaintiff 
against  the  above  named  defendant,  and  a  warrant  of  attachment 
issued  therein  in  which  the  amount  of  plaintiff's  claim  is  stated  to 
be  the  sum  of  one  thousand  dollars,  and  by  virtue  thereof  and  of  the 
statute  in  such  case  made  and  provided  I  Rle  this  notice  as  a  levy 
upon  the  following  described  real  property  situated  in  the  county  of 
Burleigh,  in  said  state,  to  wit  inhere  set  out  in  words  and  figures  a 
specific  and  accurate  description  of  the  real  estate  levied  upon  and 
attached^ . 

Simon  Stevens,  Sheriff  oi  Burleigh  County,  North  Dakota. 

b.  Notioe  to  Appear  and  Defend.  1 
(1)  In  General. 

colorado. 

Form  No.  2850. 

State  of  Colorado,        \ 
County  of  Arapahoe,  \ 

yohn  Doe     )      Before  Henry  Grimshaw,  a  Justice  of  the  Peace 
against        >  in  and  for  the  County  of  Arapahoe,  State  of 

Richard  Roe,  )  Colorado, 

To  the  above  named  Defendant : 

You  are  hereby  notified  that  an  attachment  has  been  issued  by  the 
undersigned,  a  justice  of  the  peace  in  and  for  the  county  of  Ara- 
pahoe^  at  the  instance  of  yohn  Doe,  the  above  named  plaintiff,  against 
/our  personal  property,  and  levied  thereon  on  the  18th  day  of  De- 
^mber,  iS96;  that  the  said  attachment  was  issued  for  the  sum  of  one 
hundred  dollars,  which  amount  the  said  plaintiff  claims  to  be  due  to 
him  from  you  ;  that  the  cause  will  be  tried  before  me  at  my  office  in 

the  city  of  Denver  on   the day  of ,  A.D.  18^,  at  one 

o'clock  P,  M.,  and  unless  you  appear  at  the  said  time  and  place  fixed 
for  trial,  trial  will  be  had  by  default,  and  final  judgment  entered 

Attachment  dated  Nov.  30th,  1850.  Re-  writing.  Hamilton  f.  Hartinger  (Iowa 
corded  Dec.  30th,  1850.'' — isnot  asuffi-  1895),  64  N.  W.  Rep.  592.  And  until 
cient  proof  that  the  copy  of  the  return  such  notice  is  given  no  valid  levy  can 
of  the  attachment  on  real  estate  was  be  said  to  be  made.  Moore  v.  Mar- 
lodged  in  the  register's  office.  Kendall  shalltown  Opera-House  Co.,  81  Iowa 
V.  Irving,  42  Me.  339.  46.  See  also  Sioux  Valley  State  Bank 
1.  See  Miller's  Rev.  Code  Iowa,  §  v,  Kellog,  81  Iowa  125 ;  Newton  First 
2967.  Under  this  section  of  the  code,  Nat.  Bank  v.  Jasper  County  Bank,  71 
the  notice  to  thr  ^c^endp^  .  must  be  in  Iowa  487. 
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against  you  at  the  expiration  of  twenty  days  after  the  day  of  si 
lew  US  uforegaid,  and  the  property  attached  ordered  to  be  sold 
satisfy  the  same. 

Dated  December  19,  i896. 

Henry  Grimsha'w,  Justice  of  the  Peace,      (sbal] 

FLORIDA. 1 


,  '  j  In  the  Circuit  Court,  Second  Judicial  circuit 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Richard  Roe: 

You  are  hereby  notified  that  a  writ  of  attachment  has  been 
sued  against  you  in  the  above  entitled  cause,  and  your  property 
been  attached  to  satisfy  the  demand  of  yohn  Doe,  amounting  to 
sum  oifive  hundred  dollars.  You  and  all  other  persons  who  are 
terested  are  hereby  required  to  appear  to  said  action  in  the  Cir< 
Court  in  and  for  the  count}'  of  £.eon  and  state  of  Florida,  at 
courthouse  in  the  city  of  Tallahassee  in  said  county  and  state, 
the  first  day  of  March,  A.D.  i897,  at  ten  o'clock  in  the  /orent 
of  said  day.  Unless  you  so  appear  judgment  will  be  rende 
against  you,  and  your  property  sold  for  debt. 

Dated  this  8th  day  of  Eebruarv,  A.D.  i897. 

John  Doe  (or  Oliver  Ellsworth 
Attorney  for  yohn  Doe), 


Form  No.  iSji. 
Georgia — Bibb  county. 
John  Doe.  plaintiff,       ) 

against  >  Notice  of  Attachment. 

Richard  Roe,  defendant.  ) 
To  Richard  Roe: 

You  are  hereby  notified  that  the  attachment  sued  out  on  the  1 

1.  Hotlca  to  Daftaidant— Where  prop-  licalion.     Fla.    Rev.    Stat.    (iSyJ) 

eriy  shall  be  attached  and  not  retaken  1658. 

b_v  the  defendant,  a  notice  of  the  suit         The  object  o(  the  notice  require 

hv    attachment    shall     be    personally  not  to  notify  the  defendant  to  ap| 

served  upon  the  defendant,  or  shall  be  and  contest  the  attaclinieni  hv  nio 

published  once  each  iveek   for  three  to  dissolve  or  qua!>h  ihe  writ,  and 

months    in    some   newspaper   in    the  in  no  way  affect  its  validity.     The 

county,  requiring  the  defendant  and  tice  is  to  appear  and  plead  to  the  ■ 

all  other  persons  interested  to  appear,  laration  tiled  in  Ihe  case,  10  give 

If  the  notice  be  a  personal  one  the  time  defendant  the  opportunity  to   set 

fixed   for   appearance   shall   be   as   in  any  defense  he  may  have  io  the    ' 

■  ■         ■        ■  ■    if    i,       ,iJf^5 


— s  ad  resfondeudtim,  and   if  it      tiff's  cause,  or  in   anv  legal   wav 

lie  published  liie   time  fixed  shall   be     test  the  validity  of  the  claim  ap; 
■he  rule  day  succeeding  the  last  pub-     him.     Simpson  --.  Knight,  ii  Fla. 
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day  of  December^  iS96,  against  you  in  favor  gf  yohn  Doe,  the  above 
named  plaintiff,  returnable  to  the  Spring"  term  of  the  Superior 
Cov«^-  of  EidS  county,  was,  on  the  18ih  day  of  December,  i896,  by 
Stmon  Stevenson,  sheriff  of  said  county,  levied  upon  the  following 
described  property  as  being  your  property,  to  wit  {here  describe 
the  property)  ;  that  at  the  last  term  of  the  said  Superior  Court,  at 
which  time  said  attachment  was  made  returnable,  I  Bled  my  decla- 
ration as  required  by  law,  and  said  attachment  proceeding  is  now 
pending  in  said  court. ^  yohn  Doc,  Plaintiff. 

This  18th  day  of  December,  iS96. 

ILLINOIS NOTICE    OF    ATTACHMENT    AND    CONTINUANCE IN    THE 

justice's    COURT. 2 

Form  No.  2853.  • 

State  of  Illinois,  )  In  Justice's  Court, 

Cook  County.       ]     '         Before  Henry  Grimshaw, 

Justice  of  the  Peace. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Public  notice  is  hereby  given  to  the  said  Richard  Roe  that  a  writ 
of  attachment  has  been  issued  by  Henry  Grimshaw,  a  justice  of  the 
peace  in  and  for  said  county,  at  the  suit  of  the  above  named  plain- 
tiff, yohn  Doe,  and  against  the  personal  estate  of  the  said  defendant, 
for  the  sum  oi fifty  dollars  and  forty  cents,  directed  to  any  consta- 
ble of  said  county,  which  attachment  has  been  returned  by  Fred- 
erick Nelson,  a  constable  of  said  county,  executed  according  to  law, 
and  that  the  said  cause  has  been  continued  for  trial  until  the  9th 
day  of  yanuary,  A.D.  i897,  at  ten  o'clock  ^.  M. 

Now,  unless  you,  the  said  Richard  Roe^  shall  be  and  appear  be- 
fore the  said  justice,  at  his  office  in  the  city  of  Chicago,  in  said 
county,  on  the  day  last  aforesaid,  and  plead  to  the  said  action, 
judgment  will  be  entered  by  default  against  you,  in  favor  of  said 
plaintiff,  and  the  property  attached  ordered  to  be  sold,  to  satisfy 
the  same,  with  costs. 

Dated  this  2Sd  day  of  December,  A.D.  \%96. 

Henry   Grimshaw,  Justice  of  the  Peace,     (seal) 

1.  The  plaintiff,  his  agent  or  attor-  3.  Notice  of  AUaclmient  and  Oontlnn- 

ney  at  law,  may  give  notice  in  writing  ance — UllnolB. — If  it  does  not  appear 

of  the  pendency  of  an  attachment  pro-  that  the  defendant  has  been   served, 

ceeding,   w^hich  shall   be   served  per-  and   no  appearance  been   entered  by 

sonally  on  the  defendant  by  the  sheriff,  him,  the  justice  shall  continue  the  case 

his  deputy  or  any  constable  of  the  not  less  than  fifteen  days,  and   shall 

county,  by  giving  him  a  copy  at  least  immediately  prepare  a  notice,   to  be 

ten  days  before  final  judgment,  and  posted  up  in  three  public  places  in  the 

returning  said  original  notice  with  his  neighborhood,  directed  to  the  defend- 

service  thereon  to  the  court.  Ga.  Code  ant,  stating  that  an   attachment   has 

(1882),  ^  3309.  been   issued,  at  whose  instance,  and 

As  to  what  the  written  notice  under  the  amount  claimed  to  be  due,  as  well 

this  section  of  the  code  should   con-  as   the  time  and  place  of  trial;  also 

tain,  see  Fool  t*.  Perdue,  44  Ga.  454.  stating  that  unless  the  said  defendant 
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MISSOURI. 

Form  No.  1834. 
(2  Mo.  Rev.  Stat.  (1889),  p.  1349.) 

David  Peirce,  plaintiff,    1 

against  >  Attachment  before  y.  S.ReiUr,  J. 

Charles  Mtller,  defendant.  ) 

To  Charles  Miller,  defendant  in  the  above  entitled  cause  :  Pi 
suant  to  the  order  of  y.  S.  Reiter,  a  justice  of  the  peace  within  a: 
for  the  township  of  Lamar,  in  the  county  of  Barton,  I  here 
notify  you  that  a  writ  of  attachment  and  summons  has  been  issu 
against  you,  and  that  your  property  has  been  attached  to  satisfy  t 
sum  of  ninety-four  dollars  ^ndjiyiy  cents,  the  demand  of  the  plai 
tiff  in  the  above  entitled  cause,  and  that  unless  you  appear  befc 
the  said  y.  S^  Reiter,  justice  as  aforesaid,  on  the  16th  day  of  ye. 
uary,  i897  —  his  next  law  day  —  at  his  office,  in  the  townshipa 
county  aforesaid,  judgment  will  be  rendered  against  you,  and  yc 
property  sold  to  pay  the  demand  of  the  plaintiff.^ 

This  4iA  day  of  yanuary,  i897.  David  Peirce,  plaintiff. 


Form  No.  1853. 
State  of  North  Dakota,  )  In  District  Court, 

County  of  Burleigh.         \     '  Sixth  Judicial  District. 

>*"  />«,  pliintiff,     S  ^^^^  ^f  Atttchment  -  Pe^n.l 
against  r      p        r* 

Richard  Roe,  defendant.  )      Property- 

An  action  has  been  commenced  by  the  above  named  plaini 
against  the  above  named  defendant,  and  a  warrant  of  attachment 
sued  therein  in  which  the  amount  of  plaintiff's  claim  is  stated  to 
the  sum  of  one  hundred  dollars,  and  by  virtue  thereof  and  of  t 
statute  in  such  case  made  and  provided  I  file  this  notice  as  a  le 
upon  the  following  described  personal  property  situated  in  t 
county  of  Burleigh,  in  said  state,  to  wit  {here  set  out  in  -words  a 
figures  an  accurate  description  of  the  personal  property  levied  up 
and  attached) . 

Simon  Stevens,  Sheriff  of  Burleigh  county,  North  Dakota. 

(2)  In  Alabama. 
(a)    To  Resident  Defendant.* 
Form  No.  385S. 
7^.r'°^  °I.«ty!"""'  I  Am«l>™nt  in  the  C.Vc.V  Court. 


residence  of  the  defendant  U  stated  in    ,Mo.  O896), 

the  affidavit  for  acuchment  the  con-       1.  llotia*     

•table  shall  mail  one  copy  of  the  no-    Wherethedefendsntiiaresidentof  1 
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John  Doe,  plaintiff,  )  To  Richard  Roe:  Take  notice  that  I 
against  >-  have  this  day  levied  the  attachment  in 

Richard  Roe,  ^eiexi^2Lnt.  )  this  cause  upon  {Jiere  describe  the  prop- 
erty taken  upon  attachment^  as  your  property,  and  that  you  are 
required  to  appear  and  plead  or  demur  to  the  complaint  filed  in  this 
cause  within  thirty  days  from  this  date.  Simon  Stevenson, 

This  the  18th  day  of  December,  iS96,  Sheriff. 

(b)    To  Nonresident  Defendant.'^ 

Form  No.  2857. 

The  State  of  Alabama,  j  ^^.^^^^.^  ^^^ 
Jefferson  County.  \ 

John  Doe,  plaintiff,      ) 

against  >  Attachment 

Richard  Roe,  defendant   ) 

Whereas  John  Doe,  as  plaintiff  in  said  cause,  has  obtained  an 
attachment  out  of  this  court  issued  on,  to  wit,  the  18th  day  of  De- 
cember, \%96,  against  the  estate  of  the  said  defendant,  Richard  Roe, 
which  attachment  has  been  levied  upon  the  following  described 
property  as  that  of  said  defendant,  to  wit  {Jiere  describe  the  prop- 
erty taken  ufon  attachment^ ;  and  whereas  it  appears  that  the  said 
Richard  Roe,  the  defendant  as  aforesaid,  is  a  nonresident  of  the 
state  of  Alabama  :  Now,  therefore,  the  said  Richard  Roe,  wherever 
he  may  reside,  is  hereby  notified  of  the  levy  and  pendency  of  said 
attachment. 

Witness  my  ^and  this  18th  day  of  December,  i8P^. 

Calvin  Clark,  Clerk. 

state,  DOtice  of  levy  must  be  given  in  tice  of  an  attachment  levied  on  land, 
writing  by  the  officer  to  the  defendant  to  be  left  at  the  defendant's  residence, 
in  person,  or  notice  thereof  in  writing  if  he  resides  in  the  county,  a  return  by 
Se  left  at  his  residence  in  the  county ;  the  sheriff  that  he  did  leave  notice  at 
and  if  not  a  resident  in  the  county,  but  the  defendant's  residence  is  sufficient 
a  resident  of  the  state,  then  by  posting  to  raise  the  presumption  that  the  de- 
up  a  written  notice  on  the  courthouse  fendant  resided  in  the  county.  Mc- 
door,  and  sending  a  copy  by  mail  ad-  Abee  v.  Parker,  78  Ala.  573. 
dressed  to  the  defendant  at  the  post-  1.  MotiM  to  MonrMldeiit  Defendant. — 
office  nearest  his  residence.  Ala.  Civ.  In  case  of  attachment  against  a  non- 
Code  (1886),  f  3937.  Such  notice  is  resident  of  the  state  it  must  appear  of 
intended  for  the  benefit  of  the  defend-  record  that  publication  was  made  giv- 
ant  that  he  may  appear  and  defend,  ing  notice  of  the  attachment  and  levy. 
It  is  not  process  in  any  proper  sense,  Brinsfield  v,  Austin,  39  Ala.  337 ;  Dow 
but  a  mere  paper  communicating  in-  v.  Whitman,  36  Ala.  604.  And  it  is 
formation  of  the  issue  and  levy  of  the  not  a  sufficient  recital  in  the  judgment 
attachment.  Rice  v,  Clements,  57  Ala.  that  publication  was  made  giving  de- 
X91.  See  also  Peebles  v.  Weir,  60  Ala.  fendant  notice  according  to  law.  It 
413 ;  Betancourt  v.  Eberlin,  71  Ala.  463.  must  also  appear  that  publication  was 

A  return  ''that  the  defendant  had  made  for  the  time  required  by  the  stmt- 

personal  notice  of  the  levy  of  this  at-  ute.     Dow  v.  Whitman,  36  Ala.  604. 

tachment"  is  suffici<fnt  to  raise  the  SeealsoKeiffert;.  Barney,  31  Ala.  193; 

presumption  that  the  sheriff  complied  Butler  v.  Butler,  11  Ala.  668;  Hartley 

with  this  statutory  provision.    Fears  v,  Bloodgood,  16  Ala.  333 ;  Cullum  v, 

V.  Thompson,  83  Ala.  394.  Branch  Bank,  33  Ala.  797. 

So,  where  the  statute  requires  no-        The  notice  must  be  published  once 
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Civil  action  by  attachment. 


e.  Notlee  by  PublieaUoii. 

(1)  Affidavit  for  Publication — In  Vacation. 

Form  No.  2858. 
(2  Mo.  Rev.  Stat.  (1889),  p.  2248.) 

y,  B,  Brooks^  plaintiff, 

against 

Edwin  Curry  defendant. 

This  affiant  says  that  Edwin  Curr^  the  defendant  in  the  above 
entitled  cause,  is  a  non-resident  of  this  state  (or  has  absconded  from 
his  usual  place  of  abode  in  this  state^  or  some  other  cause  that  will 
authorize  a  publication),  so  that  the  ordinary  process  of  law  cannot 
be  served  upon  him.  yoab  Gilmore. 

Subscribed  and  sworn  to  before  me,  this  J^th  day  of  December ^ 
jS96.  a.  G.  Knaus,  Clerk. 

(2)  Order  of  Publication. 
(tf)  In    Vacation. 

MISSOURI. 

Form  No.  2859. 

(2  Mo.  Rev.  Stat.  (1889),  p.  2248.) 

W,  P.  Roberts^  plaintiff,  ) 

against  >  Civil  action  by  attachment. 

yohn  Smithy  defendant.  ) 
Now  at  this  day  comes  W.  E.  Roberts^  the  plaintiff  in  the  above 
entitled  cause,  before  the  undersigned,  clerk  of  the  circuit  court 
of  Boone  county,  in  vacation,  and  files  his  petition  and  affidavit, 
stating,  among  other  things,  that  the  above  named  defendant,  yohn 
Smithy  is  a  nonresident  of  this  state  (or  whatever  cause  is  stated  in 
the  affidavit  to  authorize  a  publication^.  It  is  thereupon  ordered 
by  the  clerk  aforesaid,  in  vacation,  that  publication  be  made,  noti- 
fying him  that  an  action  has  been  commenced  against  him,  by 
petition  and  attachment,  in  the  circuit  court  of  Boone  county,  in 
the  state  of  Missouri,  founded  on  a  note  or  account  {or  other  cause 
of  action,  as  the  case  may  require),  for  the  sum  of  one  thousand 
dollars  and  ninety  cents;  that  his  property  is  about  to  be  attached, 
and  that  unless  he  be  and  appear  at  the  next  term  of  said  court,  to 
be  holden  at  the  court-house  in  Columbia,  within  the  county  of 
^Boone,  on  the  Jirst  day  of  February,  iS97,  and  on  or  before  the 
third  day  thereof  (if  the  term  shall  so  long'  continue,  and  if  not, 
then  before  the  end  of  the  term),  judgment  will  be  rendered  against 
him,  and  his  property  sold  to  satisfy  the  same.  It  is  further  ordered 
that  a  copy  hereof  be  published  in  the  Herald,  a  newspaper  pub- 


HudiLu 


^1. 


a  week  for  three  successive  weeks,  and    which  the  case  stands  for  trial.     Ala. 
the  publication   must  be  perfected  at    Civ.  Code  (1886),  ^  2936. 
least  twenty  days  before  the  term  at 
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lished  in  said  county  of  Boone,  ior  four  weeks  successively,  the  last 
insertion  to  be  at  least ^<7»r  weeks  before  the  commencement  of  the^ 
next  term  of  said  court. 
A  true  copy. 

Attest :  y.   W.  Stone,  Clerk. 

« 

{h)  In    Term   Time. 

MISSOURI.. 

Form  No.  a 8 60. 

(2  Mo.  Rev.  Stat.  (1889),  p.  2247.) 

Bish.  Bell,  plaintiff,  ) 

against  >  Civil  action  by  attachment. 

Adolphus  ^arjtin,  defendant.  ) 

Now  at  this  day  comes  the  plaintiff,  by  his  attorney,  and  it  ap- 
pearing, to  the  satisfaction  of  the  court,  that  the  defendant,  Adolphus 
Martin,  cannot  be  summoned  in  this  action,  it  is  ordered  by  the 
court  that  publication  be  made,  notifying  him  that  an  action  has 
been  commenced  against  him,  by  petition  and  attachment,  in  the 
circuit  court  of  Howard  county,  in  the  state  of  Missouri,  founded 
on  a  note  (or  account,  or  other  cause  of  action,  as  the  case  may  be), 
for  the  sum  of  one  thousand  dollars  and  sixty  cents ;  that  his  prop>erty 
has  been  attached ;  and  unless  he  be  and  appear  at  the  next  term  of 
this  court,  to  be  holden  at  the  courthouse  in  Fayette,  in  the  county 
of  Howard,  on  the  1st  day  of  February,  i8P7,  and  on  or  before  the 
third  day  thereof  (if  the  term  shall  so  long  continue,  and  if  not, 
then  before  the  end  of  the  term),  judgment  will  be  rendered  against 
him,  and  his  property  sold  to  satisfy  the  same.  It  is  further  ordered 
that  a  copy  hereof  be  published  in  the  Herald,  a  newspaper  pub- 
lished in  the  county  of  Howard,  for  four  weeks  successively,  the 
last  insertion  to  be  at  leA^t  four  weeks  before  the  commencement 
of  the  next  term  of  this  court. 

A  true  copy. 

Attest :  H.  B.  Watts,  clerk. 

(c)  In  New  Jersey — Appointing  Auditor . 

Form  No.  2861. 

Hudson  Circuit  Court. 

Ivan  G,  Ribon     )  y     ^ 

.  r  In  Case, 

ri.     1      -n^     1        C  Attachment. 
Lharles  Fowler,    ) 

The  Sheriff  of  the  County  of  Hudson  having  returned  the  writ  of 
attachment  issued  in  this  cause,  with  an  inventory  and  appraise- 
ment of  the  defendant's  property  attached  duly  made  according  to 
law;  it  is  on  motion  of  Bedle,  Muirheid  d:  McGee,  attorneys  of 
plaintiff,  ordered  that  the  clerk  of  the  said  court  cause  notice  of 
the  issuing  of  said  attachment,  and  at  whose  suit,  against  whose 
estate,  for  what  sum,  and  when  returned,  to  be  published  in 
2  E.  of  F.  P.— 38  593  Volume  II. 
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the  Evening  Joufnal,  a  newspaper  published  at  yersey  Cil 
the  Mid  county  of  Hudson,  in  this  state,  for  the  period  of  i 
months. 

And  it  is  further  ordered  that  Linsley  Rovie  be  appointed  au 
to  audit  and  adjust  the  demands  of  the  plaintiff,  and  of  so  mai 
the  defendant's  creditors  as  shall  apply  to  the  said  court  for 
purpose,  or  to  the  auditor  before  he  shall  have  made  his  report. 

(8)  The  Notice. 


Form  No.  a 8 6s. 
(Precedf n".  fn  Quarl  v.  Abbett,  loa  Ind.  335.) 
Oliver  H.  P.  Abbeli,  "j 

Samuel  L.  Lefevre,   V.  Augustus  ^uarl,       f 
Indianapolis  Cnair  Manufacturing  Company.  ) 

No.  21,99S.  Room  4.  April  Term,  iS7S. 

Be  it  known,  that  on  the  J7lA  day  of  April,  iS78,  the  a 
named  plaintiff,  by  his  attorneys,  filed  in  the  of!ice  of  the  cle 
the  Superior  Court  of  Marion  County,  in  the  State  of  Indiani 
complaint  against  the  above  named  defendants  for  attachment 
that  on  the  said  niA  day  of  April.  i%78,  the  said  plaintiff  fil< 
the  said  clerk's  office  the  affidavit  of  a  competent  pereon  sho 
that  said  defendants,  Samuel  L.  Lefevre  and  V.  Augustus  ^: 
are  not  residents  of  the  State  of  Indiana.  Now.  therefore,  by  1 
of  said  court,  said  defendants  last  above  named  are  hereby  noi 
of  the  filing  and  pending  of  said  complaint  against  them,  and 
unless  they  appear  and  answer  or  demur  thereto  at  the  cailir 
said  cause  on  the  second  day  of  the  term  of  said  court,  to  be  b 
and  held  at  the  court-house,  in  the  city  of  Indianapolis,  on  the 
Monday  in  yune,  i878,  said  complaint  and  the  matters  and  tl 
therein  contained  and  alleged  will  be  heard  and  determined  in 
absence.  Austin  H.  Brown,  Clei 

1.  Or  the  form  maj  be  »s  follows :  attornevg  of  plaintlSs,  ordered  th 

Hudson  Circui'.  Court.  clerk  01  this  court  cause  notice  1 

Richard  P.  Teriune    "|  issuing  of  the  writ  of  attachnH 

and  1  Jr.  Cate.  tilie  cause  and  at  whose  suit,  aj 

CornellHsA.Wortendyie  V  Attachment  whose  estate,  (or  what  sum,  and 

vs.  I       Order.  returned,  to  be  published  In  the 

Samutl  E.  Olmsiead.    J  "ing  yournal,  a  newspaper  printt 

It  appearing  to  the  Court  that  the  published  in  this  state,  once  In 

eherifT  of  Hndsen  county,  to  whom  the  week  for  three  months.     It  is  fi 

writ  of  attachment  in  above  ,-ause  was  ordered   that   John  C.  Bailey  b 

directed   has   returned  said  writ  Into  heherebyi<iappoinied,auditor,to 

court  on  the  nineteenth  y-ulj-  eighteen  and  adjust  the  demands  of  thepla 

hundred   and   eighty,   duly  executed,  and   of    so   many   of   the   deleni 

It  Is  on  this  day  of  yity,  A.D.  creditors  as  shiill  apply  to  the 

eighteen  hundred  xna  eigkly,  on  mo-  for   that  purpose,   or   to   the   at 

lion  of   Bedle,   Muirkead  it   McGee,  before  he  shall  have  filed  his  rep 
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Fom  No.  1883. 
(1  N.  Car.  Code  (1883),  p.  353.) 
John  Doe      ) 
against         >  Attachment. 
chard   Roe.  ) 

Seventy-jtve  dollars  due  by  note  (or  otherwise,  as  the  fact  may  he. ) 
arrant  of  attachment  returnable  before  George  Strong,  Esq.,  a 
itice  of  the  peace  for  Wake  county,  at  his  office  (or  otherwise, 
the  case  may  be)  on  the  Z^th  day  of  April,  iS97,  when  and 
lere  the  defendant  is  required  to  appear  and  answer  the  com- 
lint. 
Dated  this  )l7ih  day  of  March,  iS97. 

yo\n  Doe,  plaintiff. 


Form  No.  i8S4- 

John  Doe,  plaintiff,       )      Before  Abraham  Kent,  Justice  of  the 
against  >  Peace  of  C/eve/aMt/ township,  Cuya- 

khard  Roe,  defendant,  j  hoga  county,  Ohio. 

On  the  S9th  day  of  January,  i897,  said  Justice  issued  an  order  of 
:achmeiit  in  the  above  action  for  the  sum  of  $100.00. 
The  action  will  be  heard  on  the  11/h  day  of  February,  i897,  at 
o'clock  AM.  John  Doe,  plaintiff. 


Totm  No.  aSSs. 

ate  of  Illinois,  \  Circuit  Court  of  Cook  county,  February 

Kk  county.         \  "•  Term,  A.D.  iSSfi. 

John  Doe,  plaintiff, 

against 
ichard  Roe,  defendant. 
Public  notice  is  hereby  given  to  the  said  Richard    Roe  that  a 

1.  Ohio  Rev.  Stat.  { 1894),  4  6496.  ment,  at  whose  suit  issued,  and  against 

I.  HotiM  b7  PnbUoaUon  and  HalL —  whose  estate  iasufd,  for  what  sum,  and 

Ilea  it  shall  appear  by  the  afGdaTlt  in  what  court  the  same  is  pendinj;,  and 

by  the  return  of  the  officer  that  the  thai  unless  the  defendant  shall  appear, 

fendantis  not  aresident  of  this  state,  give  bail,  and  plead  within  the   time 

Ihatthedefendanthasdeparted  from  limited  for  his  appearance,  judgment 

s  state,  or  on  due  inquiry  cannot  be  will  beentered,  and  the  estate  attached 

ind,  oris  concealed  within  this  state  and  sold;  and  (he  clerk   shall,  within 

that  process  cannot  be  served  upon  ten  days  after  the  first  publication  of 

n,  the  clerk  of  the  court  shall  give  such   notice,   send  a  copy   thereof  by 

lice  tiy  publication  at  least  once  a  mail,  addressed  to  such   defendant  if 

ek  for  three  weeks  successively,  in  the  place  of  his  residence  was  staled 

nenewspaper  published  in  (he  state,  in  the  afUdavii.     Starr  &  Curt.  Anno, 

ting  the  Issuance  of  such  attach-  Stat.  III.,  c.  11,  4  aa. 
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writ  of  attachment  issued  out  of  the  office  of  the  clerk  of  the  ( 
cuit  Court  of  Cook  county,  dated  the  I8th  day  of  December,  A 
i896,  at  the  suit  of  the  said  John  Doe,  and  against  the  estati 
the  said  Richard  Roe,  for  the  sum  of  one  thousand  dollars,  diret 
to  the  sheriff  of  Cook  county,  which  said  writ  has  been  retur 
executed. 

No'w,  therefore,  unless  you,  the  said  Richard  Roe,  shall  pen 
ally  be  and  appear  before  the  said  Circuit  Court  of  Cook  coui 
on  or  before  the  first  day  of  the  next  term  thereof,  to  be  holdei 
the  court  house,  in  the  city  of  Chicago,  on  the  2d  day  of  Februi 
A.D.  1897,  give  special  bail  and  plead  to  the  said  plaintiff's  act 
judgment  will  be  entered  against  you,  and  in  favor  of  the  fiaid  J 
Doe,  and  so  much  of  the  property  attached  as  may  be  sufficien 
satisfy  the  said  judgment  and  costs  will  be  sold  to  satisfy  the  sa 
Lucius  Hagans,  Clerl 

Leonard  Swell,  Attorney. 

Form  No.  s8S6. 
(Precedent  In  Forsyth  v.  Warren,  63  III.  69.) 

State  of  Illinois,  Cook  Coiinty.     Superior  Court  of  Chicago,  . 
lemierTerm,  A.D.  iSfiP. 
William  C.    Warren 

Orrin  Forsyth,    Willard  Abbott,  and 

yoseph  F.  Forsyth,  Partners,  etc. 

Public  notice  is  hereby  given  to  the  said  Orrin  Forsyth,  Will 
Abbott,  and  Joseph  F.  Forsyth,  partners,  etc.,  that  a  writ  of  atti 
ment,  issued  out  of  the  ofKce  of  the  clerk  of  the  Superior  Coui 
Chicago,  dated  on  the  31st  day  of  September,  A.D.  iSfle,  at  the 
of  the  said  William  C.  Warren,  and  against  the  estate  of  the  ; 
Orrin  Forsyth,  Willard  Abbott,  and  Joseph  F.  Forsyth,  partn 
etc.,  for  tht  sum  of  tSiSO.BO,  directed  to  the  Sheriff  of  Cook  Coui 
which  said  writ  has  been  returned  executed.  Now,  therefore, 
less  you,  the  said  Orrin  Forsyth.  Willard  Abbott,  and  Joseph 
Forsyth,  partners,  etc.,  shall  personally  be  and  appear  before 
said  Superior  Court  of  Chicago,  on  or  before  the  ^rst  day  of 
term  thereof,  to  be  holden  at  the  court  house  in  the  city  of  Chic\ 
on  the  ^rst  Monday  of  September.  A.D.  i86fl,^  give  special 
and  plead  to  the  said  plaintiff's  action,  judgment  will  be  enti 
against  you,  and  in  favor  of  the  said  William  C.  Warren,  at\' 
much  of  the  property  attached  as  may  be  sufficient  to  satisfy  the 
judgment  and  costs,  will  be  sold  to  satisfy  the  same. 

A.  Jacobson.  Clerl 

1.  HmnaleH    BedULi.—A   notice    of  tially  in  compliance  with  the  su 

publication  reciting  a  date  to  the  writ  was   not   regarded    as    fatal    for 

subsequent  to  the  return  term,  the  no-  reason,     Foraylli   t-,   Warren,   63 

tice  in  other  respects  being  subsian-  68. 
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MISSISSIPPI.^ 

Form  No.  1867,3 
[)e  State  of  Mississippi, 

To  Richard  Roe. 
An  attachment  at  the  suit  of  yohn  Doe  against  your  estate  for 
ve  hundred  and  sixty-two  and  -^  dollars,  returnable  before  the 
ircuit  Court  of  Adams  county,  at  the  city  of  Natchez,  Mississippi, 
IE  been  executed,  and  is  now  pending  in  said  court ;  and  unless 
lu  appear  before  said  coort  on  the  Isi  Monday  of  February,  A.D. 
197,  to  plead  to  said  action,  judgment  will  be  entered,  and  the  estate 
tached  will  be  sold.  Calvin  Clark,  Clerk. 

December  24,  A.D.  i896. 

NEW  JERSEY.' 

Form  No.  *BS8. 

Hudson  Circuit  Court. 
Juan  G.  Ribon,  ~j 

VtlUam  J.  March,  partners  |  .      --. 

"  ^'^"afxizY"'''^'  ^^^  Attachment. 

TXe  Pneumatic  Dynamite 

Gun  Company.  J 

Notice  is  hereby  given  that  a  writ  of  attachment  at  the  suit  of 
'nan  G.  Ribon  and  William  y.  March,  partners  trading  as  Ribon 
'  March,  against  the  rights  and  credits,  moneys  and  effects,  goods 
id  chattels,  lands  and  tenements,  of  The  Pneumatic  Dynamite 
''UH  Company,  a  nonresident  debtor,  for  the  sum  of  eight  thousand 
sliars,  issued  out  of  said  court  on  the  tvienty-third  day  of  March 
I  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-five. 


If  the  de-  mail  to  the  defendanl  a  copy  of  the 

ndtnt  be  not  summoned  the  clerk  of  notice.   Miss.  Anno.  Code  (1 393),  4  143. 

ic  court  Bhatl  cause  a  notice  to  be  If  there  should  be  no  nenspaperpub- 

ibliihed  once  a  weelt  for  three  weeks  lished  in  the  countj  or  in  a  convenient 

.  some  newspaper  in  the  county,  stat-  county  having  circulation  in  the  county 

g  the  issuance  of  the  attachment,  at  where  the  suit  is  pending,  the  notice 

ho)e  suit,  against  whose  estate,  and  shall  be  posted  at  thedoorof  thecourt- 

r  what  sum,  and  in  what  court  the  house.     Miss.    Anno.  Code  (1693),  4 

me  is  pending;,  and  that  unless  the  146. 

ifendant  appear  on  the  first  day  of  a.  This  form  of  notice  of  attachment 

le  next  succeeding  term  and  plead,  for  publication  was  prescribed  by  the 

dement   will   be   rendered   and   the  Miss,  Anno.  Code  (189a),  ^  145. 

late  attached  sold.    Publication  may  S.  PntdlaaUoii  or  MoUoe.— It  shall  be 

•   made  before   or   after   the   return  the   duty  of  the   court   or  the  judge 

rm;  but  in  attachment  against  a  non-  thereof  to  order  the  clerk  to  cause  a 

sident  creditor,  his  agent  or  attorney  notice  of  the  issuance  0/  the  attach' 

lall  file  with  the  clerk  his  affidavit,  if  ment    at  whose  suit  pending,  a^inst 

e  affidavit   for  attachment   did   not  whose  estate,  for  what  sura,  and  when 

inlaia  a  statement  showing  the  post-  returned,  to  be  published   in   one  or 

Rce  address  of  the  defendant,  or  (hat  more  newspapers  in  Che  state,  not  less 

^  has  made  diligent  inquiry  to  ascer-  than   four   nor   more   than  sii  weeks 

in  it  without  success.     If  the  post-  successively,  at  least  once  a  week.     N. 

Hce  shall  be  stated   the  clerk  shall  ].  Gen.  Slat.  (1895),  p.  113,  f  85. 
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Returnable  and  returned  into  this  court,  duly  executed,  by  the  ehi 
of  the  county  of  Hudson  in  the  state  of  New  Jersey,  on  the 
teenth  day  of  April  in  the  year  of  our  Lord  one  thousand  e 
hundred  and  eighty-Jive.  Dennis  McLaughlin,  Clerl 

Dated  April  18,  iS85. 

Bedle,  Mutrheid  £  McGee,  Attorneys. 

NEW  JERSEY-^  POSTING  NOTICE. > 

Form  No.  i86g, 

Takb  Notice,  that  I  have  this  day,  the  t-wenty-ninth  of  Janu, 
A.D.  1897,  taken  out  a  writ  of  attachment  before  Abrahatn  K 
Esquire,  one  of  the  justices  of  the  peace  in  and  for  the  count 
Bergen  and  state  of  New  Jersey,  a^inst  the  goods  and  chati 
rights  and  credits,  moneys  and  effects  of  Richard  Roe,  an  absc( 
ing  and  absent  debtor,  and  unless  the  said  Richard  Roe  doth 
pear  within  twenty  days  and  settle  with  me,  I  shall  proceed  aga 
nim  according  to  law.  John  Do 


Form  Na.  1870. 
(Precedent  fn  Smith  v.  Montoya,  3  N.  Mez.  40.) 
Feliciana  Montoya,  "1 

V.  I  In  the  District  Co 

Jerome  J.  Hinds,  Geo.  E.  Kirk,  \  QoMxAy  0%  Santa 

Ul^ts  E.  Fisher  and  Geo.  L.  McDonaugh.  J 

The  said  defendants,  Jerome  J.  Hinds,  Geo.  E.  Kirk,  Ul 
E.  Fisher  and  Geo,  L.  McDonaugh,  are  hereby  notified  that  a 

1.  AdTsniMBMiit, — In  attachment  be-  before  the  first  daj  of  the  next  t 

fore  a  justice  of  the  peace  the  plaintiH,  N.  Mex.  Comp.  Laws  ( 1884},  4  19^ 
upon  the  issuing  of  the  writ,  shall  im-        TaniMiSM — Order  for   PHhUc't 

mediately   advertise    in   three   of  the  of  N6tic\. — The  officer  granting  a 

most  public  places  in  the  countj  that  tachment  maj,  at  any  time,  direc 

an    Httachment   hag    been    taken    out  toon  as  the  attachment  is  levied, 

af^lnat    such    absconding;    or    absent  llcation  to  be  niade  Id  some  newspi 

debtor.   N.  J.  Gen.  Stat.  (1895),  p   no,  requiring  the  defendant  to  appei 

Ij  6.V  the  time  and  place  mentioned  In 

3'.  Motloa  Iqr  PnblloaHon. — When  de-  publication,  before  the  court  or  ju 

fendant  cannot  be  cited  and  he  does  having  cognizance  of  the  proceed! 

not  appear  within  the  first  two  days  of  Tenn.  Code  (1896),  4  5378. 
the  return  term,  the  court  shall  order        Noticr  of  Levy  to  be  Puhliskrd.- 

a  publication  to  be  made,  stating  the  soon  as  the  attachment  is  levied 

nature  and   amount  of  plaintiff's   de-  justice  orclerk  shall  make  out,  in 

mand.and  notiiylngdefendant  thathts  suance  of  the  order  of  pubticatii 

property  has  been  attached,  and  that  memorandum,  or  notice,  thereof 

unless   he   appears   at   the  next  term  cause  the  same  to  be  published  (< 

tidgment   will    be    rendered    against  with  in  some  convenient  newspa 

im,  and  his  propertj  sold  to  satisfj  this  memorandum,  ornotice,  shall 

the  same.     This  notice  shall  be  pub-  tain  the  names  of  the  parties,  the  '. 

lished    four    weeks    consecutively   in  of  the  court  to  which  the  attachi 

some  newspaper  printed  in  the  Cerri-  is  returnable,  the  cause  alleged  fo 

tory,  the  last  insertion  to  be  two  weeks  ing  it  out,  and  the  time  and  plac 
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by  attachment  has  been  commenced  against  them  in  the  district 
court  for  the  county  of  Santa  Fe,  territory  of  New  Mexico,  by  said 
plaintiff,  Felieiano  Afontoya,  for  the  work  and  labor,  care,  and  dili' 
gence,  of  the  plaintiff,  horse-feed,  horse  and  mule  hire,  com,  hay, 
meat  and  drink,  rent,  wood,  board  and  lodging,  had  by  the  said 
defendants  of  and  from  the  said  plaintiff.  Damages  claimed, _/t)Wf 
kindred  dollars.  That  unless  you  enter  your  appearance  in  ta.\t 
suit  on  or  before  the  next  February  term  of  said  court,  commencing 
an  the  tattk  day  of  February,  A.D  i87&,  judgment  by  default 
therein  wilt  be  rendered  against  you. 

John  H.  Thompson,  Clerk, 
C  H.  GildersUeve,  for  Plaintiff. 

(4)  Proof  op  Publication. 
(a)  Affidavit  of  Publication  of  Notice. 


Circuit  Court,  County  of  Montcalm. 

fohn  Doe,  plaintiff, 

against  ^ 

Richard  Roe,  defendant. 
State  of  Michigan,      ) 
County  of  ^«i<ca/»«.  \      '  * 

John  Doe,  of  Canton,  in  the  county  of  Montcalm,  and  state  oi 
Michigan,  being  duly  sworn  deposes  and  says,  that  he  is  the  plaintiff 
in  the  above  entitled  cause,  that  on  the  18th  day  of  yanuary,  i897, 
i  writ  of  attachment  was  issued  out  of  the  Circuit  Court  of  Montcalm 
:oanty  against  the  defendant,  Jiickard  Roe,  in  the  sum  of  eight 

irhicb  the  defendant  Is  required  to  ap-  TllgllU— WMt  VIiUBla.— For  analo' 

pear.      The  publication  ahall  be  made  gous  atatutes  relating  to  orden  of  pub- 

lor  four  consecutive  weeki  in  a  nens>  Ucatlon  In  attachment  proceeding,  «e« 

psper  publUhed  in  the  countj,  If  anj,  Va   Code  (1887),  ^^  1979,  3J30;  W.  Va. 

ind   If  not  in  some  convenient  new*-  Code  (1SS7),  c.  134,  ^  11,  c.  106,  4  17. 

paper  designated  by  the  order  the  last  See  also  Pettj-  v.  Frick  Co.,  86  Va.  503, 

publication  to  be  at  least  one  week  be-  I.  AflUUiTlt  of  Pnblloatlai  of  VMam.— 

tore  the  time  fixed  for  defendant's  ap-  Where,  from    the   return,  It  appean 

pear«nce.    This  attachment  and  publl-  that  the  defendant  could  not  be  found, 

:ation  are  In  lieu  of  personal  service  the  plaintiff  must,  within  thlrtr  dayl 

to  defendant.     Tenn.  Code  (1896),  44  after  such  return.  In  default  of  theli 

pSi-saSf..  RppearBDce  cause  a  notice  to  be  pub- 

▼annoBl — Natic*  of  AHackmenl. —  llshed  in  some  newspaper  in  the  coun- 

rbe  officer  making  the  attachment  of  tj,  and  If  no  newspaper  ts  printed  then 

personal  property  bj  lodging  ■  copy  In  some  newspaper  printed  in  the  judl- 

in  the   town  or  countj  clerk's  office,  cial  circuit,  which   notice  shall   state 

ihall  'forthwith  notify  the  defendant  of  the   names   of    the  parties,   the   time 

the  attachment  personally,  or  bj  leav-  when,  from  what  coiul,  and  for  what 

ing  a  written  notice   at  his  last  late  sum  the  writ  was  issued,  and  when  the 

usual   place   of  abode,  or  by  leaving  same  was  returnable,  and  shall  be  pub- 

lucb  notice  with  the  person  Mvlng  the  lished  for  six  successive  weeks.     Mich. 

::are  or  custody  of  the  property.     Vt.  Pub.  Acts   (1895),    p.   359,  amending 

Stat    (1894),  4  1104.  How.  Anno.  Stat.  Mich.,  4  8003. 
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hundred  dollars,  returnable  lo  said  court  on  the  ISIh  day  of  I^i 
ary,  i897/  that  it  appears  by  the  sheriff's  return  of  said  writ 
the  foUovHng  described  property  of  said  defendant  has  been  atta 
thereon  {here  describe  ine  property  attached)  ;  and  that  said  del 
ant  could  not  be  found ;  that  said  defendant  has  not  appeare 
said  suit ;  that  said  plaintiff  has  caused  a  notice  to  be  publishi 
the  Canton  Globe,  a  newspaper  published  at  Canton,  in  said  CO 
of  Montcalm,  which  notice  correctly  states  the  names  of  the  pa 
to  said  action,  the  time  when,  and  from  what  court,  and  for  " 
sum  the  writ  was  issued,  and  when  the  same  was  returnable,  a 
copy  of  which  notice  is  hereto  annexed  and  is  hereby  made  a 
of  this  affidavit ;  that  such  publication  was  commenced  in  said  n 
paper  on  the  6tk  day  of  March,  i%97.  John  Z*. 

Sworn  to  and  subscribed  before  me,  this  ISth  day  of  April,  i 
Calvin  Clark,  Clerk  of  the  Circuit  Cou 

(b)   Affidavit  of  Mailing  Notice. 

MISSISSIPPI. 1 

Form  Ho.  a 87 a. 
State  of  Mississippi,  \ 
Adams  county.  \      ' 

Before  me,  yohn  Smith,  a  justice  of  the  peace  of  said  coi 
this  day  personally  appeared  Abraham  Kent,  a  justice  of  the  [ 
of  said  county,  and  makes  oath  that  on  ths  fifth  day  of  Eebr% 
i897,  at  the  town  of  Natchez,  in  said  county,  he  mailed,  pof 
paid,  to  Richard  Roe,  of  Selma,  Alabama,  a  published  (or  v>rii 
notice  of  the  pendency  of  an  attachment  against  him,  at  the  su 
fohn  Doe,  in  pursuance  to  the  provisions  of  the  statute  in 
case  made  and  provided.  Abraham  Ket 

Sworn  to  and  subscribed  before  me  this  5th  day  of  February,  i 
yohn  Smith,  Justice  of  the  Pea< 

(c)  Proof  of  Setting  Up   Copy  in    Clerk's   Office.* 

NKW    JERSEY. 

Form  No.  3873. 

Hudson  Circuit  Cou 
Juan  G.  Ribon  and  William  y.  March,  ^  j^  ^^^^ 

partners,  etc.,  I  Attachment, 

against  f  Proof 

The  Pneumatic  Dynamite  Gun  Company.  ) 

1.  Affldavlt    of   Malltm    NoUca.  —  In  published  in  a  newspaper,  but  sh: 

atlachment  suits  before  a  justice  (he  posted   in   three  public   places, 

notice  to  a  defendani  not  found  shHli  weeks  before  the  time  of  the  ap 

require  the  appearance  of  the  defend-  ance  of  defendant;  and  such  mi 

ant   at   some   reasonable   time,    to  be  and  posting,  or  posting  alone  wht 

fixed  by  the  justice,  not  less  than  one  post-office  is  not  stated,  shall  be  ii 

month  after  the  return  day,  and  shall  of  publication  in  a  newspaper, 

be  transmitted  by  the  justice  by  mail  Anno.  Code  (tSga),  i  176. 
10  the  defendant  at  his  post-office  when        3.  SetOat  Vp  Oopr  Of  Mottee  In  G 

stated,  and  such   notice   shall  not   be  OOes. — The  plaintiff  shall  set  up  i 
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State  of  New  Jersey,  \ 

^unty  of  Hudson.     \      '  Juan  G.  Ribon,  of  full  age,  being 

iuly  Bwom  according  to  law,  on  his  oath  saith  that  on .  the 

day  of A.D,  eighteen  hundred  and  eighty-jive,  he  set 

ip  in  the  of!ice  of  the  clerk  of  above  court  a  notice,  of  which  the 
innexed  is  a  true  copy.  Juan  G.  Hibon. 

sworn  to  and  subscribed  before 

me  at  Jersey  City,  this 

dayof ,A.D.  i8*5.   {Of- 

jicial  signature.) 

d.  Notioe  to  Mortgagee— Heqalrlng  an  Account. 

(1)  Demand  for  Account  of  Amount  Due  on  Mcetgaob.^ 
Form  No.  1S74. 

(Precedent  in  Gilmore  v.  Gale,  33  N.  H.  4ii.)3 

June  26,  i854. 
To  Ebenezer  Co/iuru,  of  Stafford,  in  the  County  of  Tolland,  in 
the  State  of  Connecticut  : 
Sir:  On  the  16th  dayof  the  present  month  I  attached  all  the 
joods  in  and  about  the  store  now  occupied  by  John  S.  Colburn,  in 
Pembroke,  in  the  State  of  Neiv- Hampshire,  as  the  property  of  said 
fohn  S.  Colburn,  said  to  be  subject  to  a  mortgage  to  you. 

I  now  demand  of  you  an  account  under  oath  of  the  amount  of  the 
lebt  or  demand  secured  by  said  mortgage. 

Joseph  M.  Rtywell,  Deputy  Sheriff. 

(2)  Account  of  Amount  Due  on  Mortgaob. 

Form  Ne.  ^875, 

(Precedent  In  Duncklee  r.  Gay,  39  N.  H.  393.) 

Boston,  January  8,  i857.  To  Charles  Scott,  Deputy-Sheriff  ot 
the  County  of  Hillsborough,  State  of  Nev!  Hampshire. 

The  amount  due  me,  secured  by  mortgage  on  the  estate  in  Fran- 
reslown,  formerly  occupied  and  owned  by  Martin  and  Jordan,  of 
which  you  demand  and  request  an  account,  on  the  thirtieth  day 
o(  December,  iSo7,  is:  Principal,  ^600.00;  interest,  $66.97;  being 
(666.97,  the  amount  of  the  mortgage  debt,  and  interest.  In  addi- 
tion thereto  there  is  due  me  for  costs  and  expenses  of  suit  pending 
for  the  possession  of  said  premises,  an  amount  which  I  am  not  able 

office  of  (he  clerk  a  copy  of  the  notice  same.  N.J.Gen. Stat. (1895), p.  105.(43. 

required  to  be  published  by  tiie  slat-  1.  Demand    tor  account   where   at- 

iite  (N.    1.  Gen,  Stat.  (189^),  p.   113,  tached  propertv  is  subject  to  lien.     N. 

(  85),  and  for  the  same  space  of  time  H.  Pub.  Slat,  (1891),  pp. 608, 609;  Vt. 

u  the  »ame  is  therein  directed  to  be  Stat.  (1894),  4  ■4'3- 

publiihed,  and  shall  also  file  with  the  3,  Compare  the  precedent  in  Farr 

:lcrk  proof  ol   the  setting  up   of   the  v.  Dudley,  ai  N.  H,  374, 
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to  state  otherwise  than  by  referring  you  to  my  attorney,  George 
Morrison^  of  Manchester,  N.  H.  Joseph  Duncklee 

Commonwealth  of  Massachusetts,  Suffolk,  %%. 

January  8,  i857 
Personally  appeared  the  above  named  Joseph  Guncilee,  and  mi 
oath  that  the  above  statement  is  true.     Before  me, 

Mark  F.  Duncklee,  Justice  of  the  Peace 

Form  No.  3B7O. 
(Precedent  In  Page  v.  Ordwaj,  40  N.  H.  354.) 
To  N.  G.  Ord-way,  t£c.:  In  compliance,  &c.,  I  would  state  tl 
I  consider  the  following  claims  or  demands  to  be  secured  by  a  jo 
mortgage  from  said  Osgood  to  me  and  T,  Osgood,  to  wit,  one  n 
for  1250,  dated  October  SS,  i857,  payable  to  me,  or  order,  on 
mand,  with  interest  annually,  signed  by  J.  S.  and  T.  Osgood,  i£ 
also  a  note,  running  to  Warner  Bank,  for  %500,  dated  January  . 
iS58,  payable  in  ninety  days,  with  interest  after,  signed  by  J. 
Osgood  as  principal,  and  by  me  and  T.  Osgood  as  sureties. 

Enoch  Page 

Merrimack,  ss.,   March   11,    iS58.     Subscribed   and   sworn 

before  N.  A.  Davis,  Justice  of  the  Peace 

4.  Attaehment  of  Property  in  the  RandB  of  Third  Person 
a.  Notloe  of  tlie  Levy.i 

KBW    YORK. 

Form  No.  1877. 
(Precedent  in  O'Brien  v.  Mechanic's,  etc.,  F,  Ins.  Co.,  56  N.  Y.  53.) 
(  Venue  and  title  of  action  as  in  Form  No.  !B616.) 
I  hereby  certify  the  within  to  be  a  true  copy  of  the  original  w 
rant  of  attachment,  as  issued  to  me  in  the  within  mentioned  actit 

1.  See   alto   infra,  this  title,   Parts  ier.ormanBKlngBirent thereof.    N. 

On-b.Two,  andThrbb,  Gumi'jimi'H/,  Code  Civ.  Proc,  4  649;  Courtnei 

Tmilee  Profess,  and  Factoriting.  Eighth  Ward  Bank,  as  Civ.  Proc.  B 

\.  A  levj  under  s  wsrrant  of  atlech-  (Brooklyn City  Ct.)  156,14  Misc.  E 

nient  must  be  made  as  follows,  upon*  (N,  Y.)  386. 

personal  property  not  capable  of  man-  Personal  property  capiable  of  ir 

ual  delivery,  by  leaving  a  certified  <:opy  ual  delivery,  including  a  bond,  a  pn 

of  the  warrant,  and  a   notice  showing  issory  note,  or  other  instrument 

the  property  attached,  with  the  person  the  payment  of  money,  is  levied  u 

holding  the  same;  or  if  It  consists  of  by  taking  the  same  into  the  iherl 

a  demand,  other  than  as  specified  in  actual  custody.     See  N.  Y.  Code  < 

the  last  subdivision  (N.  Y.  Code  Civ.  Proc.,  *  649,  subd.  a. 

Proc.  {  6^9,  subs.  2),  with   the  person  Under  an  attachment  the  levy  u 

against  whom  it  exists ;  or  if  it  con-  negotiable  securities  must  be  madi 

sists  of  right  or  share  in  the  stock  of  the  sheriff  Caking  the   same   into 

■n  association  orcorporation.orlnter-  actual  custody,  who  must  tbereu{ 

eat  or  profits  thereon,  with  the  presi-  without  delay,  deliver  to  the  pei 

dent  or  other  head  of  the  association  from  whose  possession  the  proper! 

or  corporation,  or  the  Becretar7,  cash-  taken,  If  any,  a  copy  of  the  wan 
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and  that  the  attachment  of  which  the  within  isa  copy,  is  now 
my  hands  and  that  by  it  I  am  commanded  to  attach  all  the  esta 
real  and  personal,  including'  money  and  bank  notes,  of  the  defei 
ant,  E.  S.  Chandler,  within  named,  within  my  county — exci 
articles  exempt  from  execution — and  to  take  into  my  custody 
booke  of  account,  vouchers  and  papers  relating  to  the  proper 
debts,  credits  and  effects  of  said  defendant,  together  with  all  e 
dences  of  title  to  real  estate ;  and  that  all  such  property,  debts  a 
effects,  and  all  rights  and  shares  of  stock,  with  all  interest  and  pr 
its  thereon  and  all  dividends  thereon  or  therefrom  of  the  si 
defendant  now  in  your  possession  or  under  your  control,  are,  a 
those  which  may  come  into  your  possession  or  under  your  conti 
will  be  liable  to  said  warrant  of  attachment,  and  are  hereby  attacl 
by  me,  and  you  are  hereby  required  to  deliver  such  moneys,  ha 
notes,  books,  vouchers,  papers,  debts,  credits,  effects,  evidences 

and   Ihe   efBdevits   upon   which.it   ii  Ca/i/orma.— CodeCiv.  Proc.  (l8l 

granted.    No  other  mode  is  preKribed.  4^3' 

Nothing  else  will  constitute  the  levy.  Ci>/orai&.— MlU'sAnno.CodedSi 

Until  the  officer  hag  obtained  the  act-  I)  loo. 

oal  custody,  he  has  made  no  \eyj  and  Idaho. — Rev.   Stat.  (1^67),   44  M 

can   make   none.     He   ii  armed  with  40^. 

power  to  get  such  custody.     He  may  Minnesota. — Stat.  (l89i)t  f  S>93- 

proceed  by  action  or  special  proceed.  J/on/aiia.^-Code  Civ.  Proc.  (lEh 

Ingtoreach  that  result,  but  until  he  has  4  ^99' 

reached  it  he  has  made  no  levy  and  can  Nevada. — Gen.  Stat.  (1685),  44  3' 

make  none.     Anthony  v.  Wood,  6  Civ.  3151. 

Proc.  Rep.  (N.  Y.  CI.  App.)  164;  War-  Norlk  Caro/i»a.— Clark's  CodeC 

ner  v.  Fourth  Nat.  Bank,  \l  Civ.  Proc.  "             -         .     - 

Rep.  (N.  Y.  Supreme  Ct.)  193. 

Shares  owned  by  a  nonresident  de-  5302. 

fendant  in  the  stock  of  a  foreign  cor-  Oregon. — i  Hill's  Anno.  Laws  (ift 

poration  cannot  be  reached  and  levied  4  '49' 

apon  by  virtue  of  an  attachment,  al-  Soutli   CatoltHa. — Code   Civ.   Pi 

though  officers  of  the  corporation  ire  (1893),  4  357. 

within  the  sute  engaged  In  carrying  U/ni.—3  Comp.  Laws  ( 1888),  4  r 

on  the  corporate  business  here.     The  Waihinglen. — a  Hill's  Anno.  S 

stock  of  a  foreign  corporation   Is  not  (1891),  4  300. 

here    because   It   has    property   here,  Wyoming,  —  Rev,    Stat.    <i8S7) 

or  Is  conducting  its  business  in  this  3878. 

state.     It  seems  impossible  to  regard  A  notice  hy  the  sheriff  that  he 

the   stock  of  a  corporation   as   being  taches  all  property,  debts,  and  effei 

present  for  the  purpose  of  judicial  pro-  and  all  rights  and  shares  of  stock,  e 

ceedings  except  at  one  of  two  places,  In  the  possession  or  under  the  com 

vii.,  the  place  of  residence  of  the  owner  of  the  individual  served,  does  show 

or  the  place  of  residence  of  a  corpora-  property  levied  on.     A  particular 

tion.      Plimpton  V.  Bigelow,  93  N.  Y.  scription   of   the  property  and   dt 

593.  supposed  to  be  in  the  possession  ol 

Where   property   of  an   attachment  owing  by  him,  is  not  necessary  for 

debtor  is  already  io  the  hands  ot  the  information  of  the  party  served,  1 

iih:rifl  to  whom  the  attachment  la  is-  would  not  more  satisfactorily  show 

sued,  no  formal  levy  or  notice  is  neces-  him    the    property    intended    to 

sary  to  subject  It  to  the   lien  of  the  reached.     The  individual  served  r 

sttachment.     Wehle  v.  Conner,  83  N.  easarily  knows  better  than  the  offi 

Y.  331.  .  can  know  the  property  and  debts  in 

The  statutes  in  the  following  states  poasession  or  owing  by  him,  subjec 

are  substantially  the  same  as  that  of  attachment.    O'Brien  v.  Mechani 

New  York :  etc.,  F.  Ins.  Co.,  56  N.  Y.  5*. 
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title  to  real  estate,  shares  of  stock,  interests,  profits  and  dividends 
thereon,  and  all  property  capable  of  manual  delivery,  into  my  cus- 
tody without  delay. 

And  I  hereby  require  you  to  furnish  me  with  a  certificate  as  re- 
quired in  that  behalf  by  the  Code  of  Procedure,  of  any  rights, 
shares,  debts  or  other  property  of  said  defendant,  incapable  of  man- 
ual delivery,  and  in  default  you  will  be  liable  to  the  examination 
and  attachment  in  such  case  provided  by  law. 
Dated  New  TorJk,  April  8,  iS69. 

Yours,  &c., 

yames  G*  Brien. 
Sheriff  of  the  City  &  County  of  New  Tork, 
William  Baird^ 
Deputy  Sheriff. 

IDAHO. 


Bois4  City,  Idaho,  May  10,  i897. 


Form  No.  2878. 
Sheriff's  Office, 
Ada  county. 
Mr.  yokn  Smith : 

You  will  please  take  notice,  that  all  moneys,  goods,  credits,  effects, 
debts  due  or  owing,  and  all  other  personal  property  in  your  posses- 
sion or  under  your  control,  belonging  to  the  defendant  named  in 
the  writ  of  attachment,  of  which  the^annexed  is  a  copy,  is  by  me 
attached,  and  you  are  hereby  notified  not  to  pay  over  or  transfer  the 
same  to  any  one  but  myself.     Please  furnish  me  a  statement. 

Henry  Slocum,  Sheriff. 
By  Robert  Rice,  Deputy  Sheriff. 


KENTUCKY. 

Form  No.  2879. 

{^Indorsed  upon  the  order  of  attachment  is  the  following'  notice:) 
George  Peabody,  garnishee : 

The  object  of  this  action  is  to  attach  all  money,  property,  chores 
in  action,  or  other  evidences  of  debt  in  your  hands  belonging  to 
Richard  Roe,  or  in  which  he  has  any  interest,  and  to  restrain  you 
from  paying  the  same  to  him  or  to  any  one  for  him  until  the  further 
order  of  this  court. *  Oliver  Ellsworth,  Plaintiff's  Attorney. 

1.  For  the  notice  to  be  served  upon  notify  the  person  or    corporation  to 

a  person  or  corporation  owing  or  hav-  whom  the  order  of  attachment  is  de- 

ing  property  belonging  to  the  defend-  livered  that  it  is  summoned  to  answer 

ant,  see  Bullitt's  Civ. Code  Ky.  (1895),  as  a  garnishee  on  or  before  the  day 

^  203,  subd.  3.  or  time  at  which  the  case  is  set  for 

The    sheriff    shall     deliver    copies  trial.     Bullitt's  Civ.  Code  Ky.  (1895), 

to,  and  summon  such  persons  as  gar-  §  203. 


nishees   as    the   plaintiff    may  direct. 
Bullitt's  Civ.  Code  Ky.  (1895),  h  203, 
subd.  3. 
The  notice  provided  for  in  this  sec- 


It  is  not  necessary  that  the  notice 
provided  for  in  Bullitt's  Civ.  Code  Ky. 
(1895),  §  2^3»  subd.  3,  should,  describe 
the  debt.     Bell  v.  Wood,  87  Ky.   :;6, 


tion  need  not  describe  or  specify  the    overruling  Menderson  t*.  Specker,  79 
debt  or  demand  attached,  but  merely     Ky.  509. 
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Form  No.  aSSo. 
(Bullitt's  Civ.  Code  Kv.  (1895),  701.)  1 
(Indorsed  upon  the  order  of  attachment  is  the  following:)   Each 
person  to  whom  a  copy  of  the  within  order  shall    be  delivered  is 
hereby  notified  that  he  is  summoned  to  answer  as  a  garnishee  herein 
on  or  before  {slating  Ike  time  named  in  the  order  of  the  attachment 
for  its  return). 
Witness  this  18th  day  of  December,  i897. 

Calvin  Clark,  Clerk  of  the  Bourbon  Circuit  Court. 

Form  Ho.  iBSi. 

(Bullitt's  Civ.  Code  Kj-.  (1895),  701.)* 

{Indorsed  upon  the  order  0/  attachment  is  tie  following:)  Tlie 

object  of  this  proceeding  is  to  attach  one  hundred  shares  of  the  stock 

of  the  Bank  of  Louisville  {give  description  of  the  property,  -whatever 

it  may  be)  wnich  the  defendant,  Richard  Roe   owns  or  in  which  he 

has  an  interest. 

Witness  this  18th  day  of  December. 


Calvin  Clark,  Clerk  of  the  Bourbon  Circuit  Court, 

MARYLAND. 

Form  No.  a  8  8  3 . 
Mr.  John  G.  Garrett: 

You  will  take  notice  that  I  have  this  day  laid  an  attachment  in 
your  hands,  attaching  all  the  goods,  chattels,  lands,  tenements, 
rights,  and  credit  of  Richard  Roe,  on  a  judgment  rendered  by 
Henry  Grimshav:,  a  justice  of  the  peace  of  Allegany  county,  in 
favor  of  yohn  Doe,  and  you  are  hereby  notified  to  appear  before 
the  said  justice  on  the  9th  day  of  January,  \&97,  at  ten  o'clock 
A.  M.,  at  his  oflice  in  the  city  of  Cumberland,  and  there  answer 
all  questions  that  may  be  put  to  you  according  to  law. 

December  Si'  iS96.  John  West,  Constable. 

MONTANA. 

Form  No.  1883. 
Sheriflf  's  Office,      J 
Missoula  county.  \ 

Missoula,  Montana,  May  S,  i897. 
Mr.  John  Smith  ■ 

You  will  please  take  notice  that  all  moneys,  goods,  credits, 
effects,  debts  due  or  owing,  and  all  other  personal  property  in  your 
possession    or    under    your   control,    belonging    to    the    defendiint 

1.  This  notice  is  drawn  under  the  Bullitt's  Civ.  Code  Ky.  (1895).  i  3ov 
provisions  of  Bullitt's  Civ.  Code  Kv.  A  Fond  In  Court  miy  M  AtUchad  by 
('895).  4203,  8ubd.  s.  leavinc  wilii  the  clerk  of  tiie  < - 


S.  liiis  islhenoticetOKarnisheensto    copy  of  the  order  with  a  notice  speci- 

Ijrnotcapableofmanualdelivery     fvinp  the  fund.      Bullitt's  Civ.  Code 

;  constituting  a  debtordemand.     Ky.  (1895),  4  207. 
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named  in  the  writ  of  attachment,  of  which  the  annexed  is  a  co 
is  by  me  attached,  and  you  are  hereby  notified  not  to  pay  ovei 
transfer  the  same  to  any  one  but  myself.  Please  furnish  me  a  st: 
ment.  Henry  Slocutn,  Sheriff. 

George  Strong,  Under  Sherifl 

NORTH    CAROLINA. 

Form  No.  3884. 
(1  N.  Car  Code  (1883),  p.  351.) 
To  Robert  Morris  : 

Take  notice  that  by  warrant  of  attachment  issued  in  this  acti 
a  certified  copy  of  which  is  herewith  served  upon  you,  I  have  le> 
upon,  and  do  hereby  levy  upon,  your  indebtedness,  amounting 
seventy-Jive  dollars  or  thereabouts,  to  the  defendant  above  nan 
(Descrtie  as  particularly  as  possible  the  shares,  debts,  or  propt 
levied  upon). 

Dated  thia  19tA  day  of  April,  i897. 

John  Jones,  Constable  (or  Sheriff] 

Form  No.  1885.1 

To  John  Fen:  Take  notice  that  this  is  to  attach  any  debt  I 
is  now  due  or  may  become  due  to  Richard  Roe,  a  delinquent 
poll  tax  for  the  year  18S6,  and  you  are  hereby  summoned  to  apf 
before  George  Strong,  an  acting  justice  of  the  peace  for  H- 
county,  and  disclose  any  indebtedness  which  is  or  may  be  due  1 
delinquent  by  you  during  the  present  calendar  year,  and  to  si 
cause  why  judgment  should  not  be  rendered  against  you  for  i 
delinquent  tax,  and  cost  of  this  proceeding. 

The  6tk  day  of  April.  i897.  Donald  Bain, 

Sheriff  (or  Tax  Collector] 


Form  No.  aBS6, 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Burleigh,       \      '  Sixth  Judicial  District. 

February  £,  i89? 

To  Samuel  Short, 

Sir:  Take  notice  that  I  have  this  second  day  of  February,  li 
under  and  by  virtue  of  a  writ  of  attachment  duly  and  regularlj 
sued  by  the  District  Court  within  and  for  Burleigh  county,  stall 
North  Dakota,  on  the  Iwcnty-nintk  day  of  January.  iS97.  in 
action  therein  pending,  wherein  John  Doe  is  pl.Tintifr  and  Rich 
Roe  is  defendant,  attached  all  personal  property,  chattels,  mom 
rights  and  credits,  and  real  estate  Oelongmg  to  said  Richard 
and  held  in  your  possession.  Said  personal  property,  chati 
moneys,  and  real  estate  being  held  and  situate  in  the  city  of  ^ 

1.  See  a  N.  Car.  Code  {iSSiJ,  p.  529,  \  3676. 
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township 


range 


88. 


marcky  county  of  Burleigh ,  in  section 

,  and  state  of  North  Dakota. 

Given  under  my  hand  this  second  day  of  February ,  i8P7. 

Simon  Stevens,  Sheriff  of 

Burleigh  County,  North  Dakota. 
By  Solomon  Sleek,  Deputy. 

OREGON. 

Form  No.  2887. 
State  of  Oregon, 
County  of  Multnomah, 
To  yokn  Smith,  garnishee  : 

You  will  please  take  notice  that  all  moneys,  goods,  credits,  effects^ 
debts  due  or  owing,  or  any  other  personal  property  in  y6ur  posses- 
sion or  under  your  control,  belonging  to  the  within  named  defend- 
ants, or  either  of  them,  are  attached  by  virtue  of  a  writ  of  which 
the  annexed  is  a  true  copy ;  and  you  are  notified  not  to  pay  over  or 
transfer  the  same  to  any  one  but  myself  or  deputy. 
Please  furnish  a  statement  in  writing. 
Sheriff's  office,  Henry  Slocum, 

yanuary  18,  i8P7.  Sheriff  of  Multnomah  County. 

By  Robert  Bruce,  Deputy. 

Form  No.  a 8 88. 
In  the  Justice's  Court  for  the  Precinct  of 


State  of  Oregon,  County  of  Multnomah. 

yohn  Doe,  plaintiff,      5 

against  >  Notice  to  Garnishee. 

Richard  Roe,  defendant.  ) 
To  yohn  Smith: 

By  virtue  of  a  writ  of  attachment  issued  out  of  the  Justice's  Court 

for  the  precinct  of and  to  me  directed,  against  the  property 

of  Richard  Roe,  defendant  in  the  above  named  action,  I  attach  all 
moneys,  effects,  debts  and  credits  in  your  hands  or  under  your  con- 
trol, belonging  to  the  above-named  defendant  and  particularly  (de- 
scription  of  property  attached)  or  so  much  thereof  as  will  satisfy 
the  claim  of  plaintiff,  to- wit :  seventy-Jive  dollars,  together  with  costs 
and  accruing  costs. 

Witness  my  hand  this  18th  day  of  yanuary,  A.D.  i8P7. 

(Signature  of  officer  ) 

WASHINGTON.! 

Form  No.  2889. 

In  the  Superior  Court  of  King  County,  State  of  Washington. 

John  Doe,  plaintiff, 

against  V  No.  102. 

Richard  Roe,  defendant. 
To  yohn  Smith: 

You  are  hereby  notified  that  all  debts  owing  by  you  to  the  above 


1.  See  2  HilPs  Anno.  Stat.  Wash.  (1891),  ^  300. 
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named  defendant  Richard  Roe,  and  all  credits,  money  or  other  pe 
sonal  property  in  your  possession  or  under  your  control,  belongii 
to  said  defendant  Richard  Roe,  are  hereby  attached  in  pursuam 
of  the  writ  of  attachment  now  in  my  hands  in  the  above  entitli 
action  (a  true  copy  of  which  said  writ  of  attachment  I  herewith  d 
liver  to  and  leave  with  you). 

And  you  are  hereby  requested  to  give  me  a  memorandum  stalii 
the  amount  and  description  of  each  of  such  debts  and  credits ;  ai 
also  a  memorandum  of  such  money  or  other  personal  property,  at 
you  are  hereby  further  requested  to  pay  or  turn  over  to  me  sufticie 
to  satisfy  said  plaintiff's  claim. 

Dated  at  Seattle.   King  County,  Washington,  this  SOth  day 
January,  A.D.  i897.  Henry  Slocum. 

'  Sheriff  of  A'j«^  County,  VVashingtoi 

By  George  Strong,  Deputy. 

WISCONSIN. 

Form  No.  aSgo. 
<Sanb.  &  B.  Anno.  Sut.  Wis.  (18B9),  p.  1983.) 

fownVf"— !("•    In  justice's  court. 
To  Richard  Roe: 

You  are  hereby  notified  that  a  warrant  of  attachment  has  b« 
issued  against  you,  and  your  property  attached  to  satisfy  the  demat 
of  yohn  Doe  amounting  to  seventy-jive  dollars  ;  now  unless  you  shi 
appear  before  yohn  ^unn,  a  justice  of  the  peace  in  and  for  sa 
county,  at  his  office  in  said  town,  on  the  Wth  day  of  April,  A.I 
i8S7,  at  ten  o'clock  in  the  forenoon,  judgment  will  be  renden 
against  you,  and  your  property  sold  to  pay  the  debt. 
Dated  this  nth  day  of  Afril,  A.D.  i897. 

yohn  Doe,  plaintiff. 
b.  Diaelosare  by  Tfatrd  Person. 
(1)  Officer's  Dbmand  for  a  Certificatb, 
(a)   In  General. 

NBW  YORK. 

Form  No.  a  8  g  i . 
(  Venue  and  title  of  action  as  in  Form  No.  2616. ) 
Under  the  warrant  of  attachment  issued  herein  against  the  pro 
erty  of  Richard  Roe.  defendant,  I  demand  that  you  furnish  me  wi 
a  certificate  specifying  the  amount,  nature  and  description  of  tl 
property,  held  by  you  for  the  benefit  of  the  defendant,  or  of  the  d 
fendant's  interest  in  the  property  so  held  by  you. 
New  Tork.  February  9.  i8.9«>      Richard  Jones. 

Sheriff  of  the  Citv  and  County  of  New  7ork. 
To  William  Smith. 

189  Fulton  Street.  Ncxv  Tori  City 

1.   Upon  the  application  o[  a  sheriff,     president  or  other  head  of  an  associ 
holding  a  warrant  of  attachment,  the     tion  or  corporation,  or  the  secretai 
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CALIFORNIA. 

Form  Mo.  aSga, 
Bee  of  the  Sheriff  of  the  City  and  County  of  San  Francisco,  April 

Ig,  1 897. 
.  Mr.  yoi»  Fen  ■ 

You  will  please  take  notice  that  all  moneys,  goods,  credits,  ef- 
:ts,  debts  due  or  owing,  and  all  other  personal  property  in  your 
'Ssession  or  under  your  control  belonging  to  the  defendant  named 
the  ^rit  of  ^hich  the  annexed  is  a  copy  are  attached  by  virtue  of 
id  writ,  and  you  are  hereby  noticed  not  to  pay  over  or  transfer 
e  sante  to  anyone  but  myself.  Please  furnish  a  statement. 
Samuel  Short,  Sheriff. 
By  Daniel  Short,  Deputy  Sheriff, 

(A)    In  Attachment  of  Stocks. 

CALIFORNIA. 

Form  No.  iSgj, 
[fjce  of  the  Sheriff  of  the  City  and  County  of  San  Francisco,  April 

le,  i897. 
)  Mr.  yohn  Fen, 

Secretary  Norcross  rf  Hale  Mining  Company. 
You  will  please  take  notice  that  ail  stocks  or  shares,  or  interest 
stocks  or  shares,  of  the  Norcross  <£  Hale  Mining  Company  in 
lur  possession  or  under  your  control,  belonging  to  the  defendant 
imed  in  the  writ  of  which  the  annexed  is  a  copy,  are  attached  by 
rtue  of  said  writ,  and  you  are  hereby  notified  not  to  transfer  or 
liver  over  the  same  to  any  one  but  myself.  Please  furnish  a  state- 
ent.i  Samuel  Short,  Sheriff. 

By  Daniel  Skort,  Deputy  Sheriff. 

(2)  The  Cbrtificatb. 
(a)    Of  Property  in  Hand. 

NBW   VORK.' 

Form  Ho.  3894, 
(  Venue  and  title  of  action  as  in  Form  No.  M16, ) 
I,  George  Smith,  of  No.  S72  Water  street  in  the  city  of  Nev 

■hier  or  manaEfng  agent  thereof,  or  held,  or  of  the  debt  or  demand  owlnj 

lebtor  of  the  defendant,  or  a  person  to  the  defendant,  as  the  case  requires, 

ilding  property,   including  a  bond,  N.  Y.  Code  Civ.  Proc,  f  650. 

omlssory  note,  or  other  instrument  1.   For  the  method  oF  attaching  the 

r  the  payment  of  money,  belonging  interests  or  shares  of  stocltholders  in 

the  defendant,  must  furnish  to  the  a  bank,   insurance  company,  or  other 

ehS  a  certificate,   under   his  hand,  joint  stock   company,  see   Del.   L.aw» 

ecifj-ing   the   rights    or   number   of  (1891),  p.    ^68,   44   13,  17;  Mich.  Hub 

ares  of  the  defendant,  in  the  stuck  Acts   (1893),  p.   14S,  amending   Hotv 

the  association  or  corporation,  with  Anno.  Stat.,  ^J  76971  "698 ;  N.  H.  PuL. 

dividendsdeclarediorlncumbrances  Slat.   (1891),  p.  609;  Comp.  Laws  N. 

ereon;  or  the  amount,  nature,   and  Mei.  (188*),  ^  1961 ;   R.  I,  Gen.  Laws 

scriplion  of   the  property,  held  for  (1896),  p.  879;  Vt.  Stat.  (1S94),  %  3^93. 

c  benefit  of  the  defendant,  or  of  the  a.  The   certificate   required   by    iie 

fendant's    interest    in   property   so  Code  to  be  given  by  one  asserted  to  be 

a  E.  ol  F.  P.— 39                          609  Volume  11, 
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/bri,  hereby  certify  that  I  am  indebted  to  Richard  Roe,  defer 
herein,  in  the  eum  of  $269.7S.  George  Smi 

Nevi  York,  yanuary  4,  i897. 
j."o  Richard  yones. 

Sheriff  of  the  City  and  County  of  New  Tork. 

(b)    Of  No  Property  in  Hand, 
Form  No.  aSgs. 
y  Venut  and  title  of  action  as  in  Form  No,  2616. ) 
I,  George  Smith,  of  No.  S7S  Water  street  in  the  city   of 
York,  hereby  certify  that  at  the  time  of  the  service  of  the  wa 
"■'  tttachment  upon  me  in  the  action  of  yohn  Doe,  plaintiff,  ag 
Richard  Roe,  defendant,  I  had  in  my  possession  or  under  my 
trol  no  property  of  the  said  Richard  Roe  of  any  kind  whatso 
and  that  at  no  time  since  such  service  upon  me  has  any  propei 
the  said  Richard  Roe  been  in  my  posacGfiion  or  under  my  conti 
New  Tork,  yanuary  4<  i8S7.  George  Smi 

To  Richard  yones. 

Sheriff  of  the  City  and  County  of  Nevi  Tork. 

^8)  Rbturn  of  Offickr  Showing  Refusal  to  Furnis 
Certificate. 

NEW  YORK. 

Form  No.  aSgS, 

(  Venue  and  title  of  action.) 

I,  Richard  yones,  sheriff  of  the  city  and  county  of  New  Tor 
hereby  certify  and  return  that  upon  the  9lh  day  of  February, 
i  served  upon  William  Smith,  at  No.  JS9  Fulton  street,  in  tht 
of  New  Tori,  a  written  demand  for  a  certificate  of  the  propei 
Richard  Roe,  the  defendant  herein,  in  the  possession  of  or  i 
the  control  of  said  William  Smith,  a  true  copy  of  which  dema 
hereto  annexed. 

That  at  the  time  of  making  and  serving  said  demand,  I  i 
known  to  said  William  Smith  that  I  had  tn  my  hands  a  warra 

indebted  to  or  have   propertj  of  the  a  more  fornml  proceeding  to  asc 

atiachment  debtor  is  a  genera!  state-  theprecise  natureof  the  interest 

ment  specifjlRg  the  amount,  nature  or  ligman  v.  Falk,  13  Civ.  Proc.  Re 

description  of  ii\e  property  held,  or  of  Y.  Supreme  Ct.)  78. 

the  debts  or  demands  owing  to  the  de-  A  bank  is  bound  to  know  how 

fendant,  as  the  case  requiren,  and   if  monev  it  has  on  depoail  to  the 

the  properly  sought  to  be  reached  is  of  a  defendant  at  the  time  the  a 

an  interest   in   a   copartnerBhip  busi.  ment  is  served,  so  as  to  give  a  tn 

ness,  and  the  cerlilicate  furnished  was  certificate  thereof.     Malhot  v. 

to  the  effect  that  the  interest  of  the  River  Bank,  16  Civ.  Proc,  Rep.  ( 

defendant  in  the  firm  could  not  be  as-  City  Ct.)  315. 

certained  until  an  accounting  could  be  See  also  the  statutes  of  the  folli 

had,  or  Chat  he  had  no  interest  in  the  states  requiring  similar  certlfia 

firm,  or  Ihey  had  no  property  of  his,  third  persons  in  whose  hands  the 

1*  seems  that  the  court  would  require  erty  is  attached,  or  of  officers  o 
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tachment  against  the  property  nf  said  Richard  Roe  i  and  that  I 
en  left  a  true  copy  of  said  warran'  jf  attachment  with  said  Wil- 
tm  Smiik. 

That  said  William  Smith  then  and  there  refused  and  has  «nce 
ntinued  to  refuse,  and  has  failed  and  neglected,  to  furnish  said 
rtificate  so  demanded  of  him  as  required  by  the  Code  Civ.  Proc., 
650.  Richard  yones. 

Dated  the Aarjai  February,  \  Sheriff  of  the  City  ■»«</ County 

57.  \  of  New  Tork. 

1)  Plaintiff's  Affidavit  Showing  tk»  "yrtificate  Untrue 
OR  Defective. 

NEW    YORK. 

Form  No.  a>B7. 
(  Title  of  court  and  cause. ) 
ity  and  County  of  New  fork,  ss. 

fohn  Doe,  being  duly  s^orn,  says  that  he  is  the  plaintiff  in  the 
)ove  entitled  action;  that  on  the  9th  day  of  February,  t%97,  a 
arrant  of  attachment  against  the  property  of  Richard  Roe  was 
!ued  and  delivered  to  the  sheriff  of  the  city  and  county  of  Nevu 
ork;  that  on  the  10th  day  of  February,  i897.  said  sheriff  served 
X)n  William  Smith,  at  No.  189  Fulton  street  in  the  city  of  New 
'ork,  a  certified  copy  of  said  warrant  of  attachment,  together  with 
written  demand  for  a  certificate  of  the  property  of  Richard  Roe, 
e  defendant  herein,  in  the  possession  of  or  under  the  control  of  the 
id  William  Smith;  that  said  William  Smith  thereupon  gave  a 
Ttificate  to  said  sheriff,  a  true  copy  of  which  is  hereto  annexed  (or 
afe  the  substance  of  the  certificate)',  that  there  is  good  reason  to 
spect,  and  this  affiant  believes,  that  said  certificate  is  false  and 
itrue  {oT  fails  fully  to  set  forth  the  facts  required  to  be  shown 
ereby)  ;  that  the  grounds  of  such  suspicion  and  belief  are  [here  state 
tl/y  the  grounds  for  suspicion)  ;  that  aHiant  applies  for  an  order 
recting  said  William  Smith  to  attend  and  submit  to  an  examina- 
m  under  oath  concerning  the  same ;  that  no  previous  application 
19  been  made  herein  for  such  order.  yohn  Doe. 

{Jural) 

irttions  whole  stock  is  attached,  to  Oregon. — i  Hill's  Anno.  Laws  (1892), 

'  furnished  to  the  sheriff : —  4  'S'' 

Ce/draifo.— Mill'BAnno.Code(i89e),  &oulh   Caro/ina.—Code   Civ.   Proc. 

99-  <i893).M58. 

/■rfiflnrt.— Horner's  Sut.   <i896),  ^  67(iA.— a  Comp.  Laws  (1888), 43317. 

;?-  1.  A  sheriff  on  demanding  a  certifi- 

Miimrsela. — Stat.  <t89i),  f  5194.  cate  should  disclose  the  fact  thai  he 

.V»/aira.— Code  Civ,  Proc.  (1895),  has  an  atuchment  in  his  hands.  Sd)ieb 

K)6.  V.  Baldwin,  13  Abb.  Pr.  (N.  Y.  Super. 

Xortk  Cflra/('»a.— Clark's  Code  Civ.  Ct.)  469. 

roc.  {1893},  $  369,  See  also  Monlana  Code  Civ.  Proc. 

XarH  Dakola.—VLty.  Code  (189s),  5  (iSSS).  5  897;  NorlS  Dakota  Rev.  Code 

*^  <iS95).4S3«- 
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CALIFORNIA. 

Fonn  No.  i8g8. 
In  the  Superior  Court  of  the  City  and  County  of  San  Frani 
State  of  California. 

John  Doe.  plaintiff, 

agaiuBt 

Richard  Roe,  defendant. 

State  of  California,  , 

City  and  County  of  San  Francisco.  \ 

yohn  Doe  being  duly  sworn  deposes  and  says ; 

First,  That  he  is  the  plaintiff  above  named,  that  tms  actioi 
commenced  in  this  court  by  the  filing  of  the  complaint,  affic 
and  undertaking  on  attachment,  and  the  issuance  of  the 
mons  and  writ  of  attachment  thereon,  and  that  said  attachme 
still  in  force. 

Second,  Deponent  further  says  that  he  gave  informatic 
writing  to  the  sheriff  of  the  said  eily  and  co\inty  of  San  Fran. 
that  one  yohn  Fen  had  in  his  possession,  or  under  his  control 
tain  credits  (or  personal  property)  belonging  to  the  defendant 
said  sheriff,  on  the  19lh  day  o( April,  i897.  served  upon  fht 
yohn  Fen  a  copy  of  the  said  writ  and  a  notice  that  said  credit 
personal  properly)  were  attached  in  pursuance  of  said  writ; 
said  yohn  Fen  thereupon  replied  {here  set  out  the  reply  of  the 
nishee) . 

Third,  But  this  deponent  is  informed  and  believes  notwiths 
ing  said  reply  that  the  said  yohn  Fen  has  in  his  possession  or  \ 
his  control  credits  (or  personal  property)  belonging  to  the  de 
ant  as  aforesaid,  and  prays  that  the  said  yohn  Fen  may  be  req 
to  attend  before  this  court  and  be  examined  on  oath  respectin 
same.  {Signatur 

(S)  Ordbr  that  Third  Person  Appbar  and  be   Exam 
UNDBR   Oath  as   to   Property  op   Defendant  in 

HAND8.1 


Form  No.  1899. 
At  a  Special  Term  of  the  Supreme  Court  held  in  and  for  the 
and  county  of  New   York,  at  the   chambers  of   said  court  ii 
Court  House  in  said  city,  on  the  ISth  day  of  February,  i897. 
Prisent:     Hon,  Roger  A.  Pryor,  Justice. 

1.  If  a  person  to  whom  application  surd,  that  there  is  reaRon  to  !i 

Is  made,  as  prescribed  in  the  last  sec-  that  a  certificate  eiven  bj  him 

tion,  refuses  to  give  such  a  certificate,  true,  or  that  it  fails  fully  to  set 

or  if  it  is  made  to  appear  by  affidavit,  (he  facts  required  to  be  shown 

to  the  satisfaction  of   the  court,  or  a  by;  the  court  or  judge  may  ma 

judge  thereof,  or  the  county  judge  of  order  directing  him   to  attend, 

the  county  to  which  the  warrant  is  is-  specified  time,  and  at  a  place  1 
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yhhft  Doe,  plaintiff, 

against 
Ichard  Roe,  defendant. 

Upon  the  annexed  certificate  of  Richard  Jones,  sheriff  of  the 
'y  and  county  of  New  York,  showing  that  said  sheriff  holding  a 
irrant  of  attachment  against  the  property  of  the  defendant  here- 
.  Richard  Roe,  applied  on  the  9lh  day  of  February,  i897,  to 
'illiam  Smith  of  189  Fulton  street  in  the  city  of  Nevi  York,  for  a 
rtificate  specifying  the  amount,  nature,  and  description  of  the  prop- 
ty  of  the  said  Richard  Roe  in  the  posseEsion  or  under  the  control 
said  William  Smith,  and  that  said  William  Smith  refused  to 
ve  such  certificate  to  said  sheriff.  • 

Now  upon  motion  of  yokn  Gaunt,  attorney  for  plaintiff  herein, 

Ordered  that  said  William  Smith  attend  before  me  on  the  !Sth 
y  of  February,  i897,  at  the  County  Court  House  in  the  city  of 
evi  York,  at  11  o'clock  in  theybrcnoon  of  that  day,  and  submit  to 
examination  under  oath  concerning  the  amount,  nature,  and  de- 
ription  of  the  property  of  said  Richard  Roe  in  the  possession  or 
ider  the  control  of  said  William  Smith  Enter 


.  A.  P.,  J.  S.  C. 


CALIFORNU 

Fom  Ho.  9  9^ 


{Caption.)  -  - 

The  People  of  the  State  of  California, 

To  John  Fen,  Greeting : 
Whereas  an  attachment  has  been  issued  out  of  this  court  against 
e  property  of  the  defendant  in  the  above  entitled  action,  and  is 
ill  in  force;  and  whereas  it  has  been  alleged  and  made  to  appear 

t  county  to  which  the  warrant  is  is-  Itor  is  not  bound  to  take  the  statement 
rd,  and  submit  to  an  examination  of  the  debtor,  but  is  entitled  to  the  ei- 
der oath,  concerning  the  same.  The  amination.  Baxter  ti.  MfHOUrl,  etc., 
der  ma^,  in  the  discretion  of  the  R.  Co.,  \  Hun  (N.  Y.)  ^o. 
un  or  (udge,  direct  an  appearance  There  are  provisions  tor  stmiUr  or- 
Corea  referee  named  therein.  N.  Y.  ders  In  the  following;  (tates  ; 
>deCiv.  Proc.,  I)  651.  Ca/i/orma.— Code  Civ.  Proc.  (1886), 
rhe  above  order   maj  easily  be  so  ^  545. 

^ified  as  to  be  used  in  a  case  where         Idaho. — Rev.  Stat.  (1887),  4  431D. 
r  debtor's  certificate  Is  supposed  to         Indiana. — Horner's  Slat.  (1896),  44 

untrue  or  incomplete.  916,  941. 

rhis  order  will  not  be  vacated  on  a         Montnna.—CoAe  Civ.  Proc.  (1895), 

rtificate  denying  defendant's  title  10  Ij  901, 

ods  or  simply  staling  that  the  third         JVernrfn.— Gen.  Stat,  (1885),  4  3153, 
rty  is  not  indebted  to  the  defendant         A^ornt  Cnrd/iW.— Clark's  Code  Civ, 

ainstwhomihe  attachment  is  issued.  Proc.  (1893),  \  364. 
nerican  Distributing  Co.  i'.  Dietill-         Norik   Z>a»ola.—Rev.   Code  (i8«l, 

^etc.,Co.,24Civ.Proc,Rep.(N.Y,  45366.  .      ' 

prcmeCt.)  341;.  (?rr^n.— iWill's Anno.Laws(i89^), 

Sor  on  affidartt  by  the  debtor,  that  $  IJJ. 

:' funds  in  his  baQds  are  held  in  trust,        Souti   Carolina.— CoAe   Civ.  Proc. 

d  cannot  be  applied  to  the  payment  (1893),  4  358. 

plaintiff's  debt.  The  atUchIng  cred-         Utah.— 2  Comp.  Laws  ( 1888),  f  3316, 
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that  you  have  in  your  possession  or  under  your  control  certain  debts, 
moneys,  effects,  credits,  and  other  property  owing  to  or  belonging  to 
said  defendant ;  you  are  therefore  commanded  to  be  and  appear  be- 
fore me  at  the  court-house  in  the  city  and  county  of  San  Francisco^ 
on  the  20th  day  of  April,  i8P7,  at  ten  o'clock  in  the^br^noon  of 
said  day,  then  and  there  to  be  examined  on  oath  concerning  the  same ; 
and  you  are  further  commanded  not  to  pay,  transfer,  return,  or  other- 
wise part  with  or  dispose  of  any  such  debts,  moneys,  effects,  credits, 
or  other  property,  until  duly  released  according  to  law. 
Given  under  my  hand  this  9th  day  of  April,  i8P7. 

{^Signature.^ 

NOi^TH  CAROLINA. 

Form  No.  a 901. 

Ci  N.  Car.  Code  (1883),  p.  351.) 

John  Doe      ) 
against        >  Justice's  Court. 
Richard  Roe,  ) 

County  of  Wake, 

It  appearing  to  me  by  the  certificate  of  yohn  Jones,  constable 
(or  sheriff),  of  said  county,  that  the  said  officer,  with  a  warrant  of 
attachment  against  the  property  of  Richard  Roe,  the  defendant  in 
this  action,  has  applied  to  Robert  Morris  for  the  purpose  of  levy- 
ing upon  a  debt  owing  to  the  defendant  by  said  Robert  Morris  (or 
upon  property  of  said  defendant  held  by  said  Robert  Morris  or 
•otherwise),  and  that  the  said  Robert  Morris  refuses  to  furnish  said 
-officer  with  a  certificate  designating  the  amount  of  the  debt  owing 
by  said  Robert  Morris  to  the  defendant,  or  the  amount  and  descrip- 
tion of  the  property  held  by  said  Robert  Morris  for  the  benefit  of 
the  defendant. 

Now,  therefore,  I  do  order  and  require  the  said  Robert  Morris  to 
attend  before  me  at  my  ofiice  on  the  2J^th  day  of  April,  i897,  and  be 
examined  on  oath  concerning  the  same. 

Dated  this  19th  day  of  April,  iS97. 

George  Strong,  Justice  of  the  Peace. 

5.  Affidavit  of  No  Property  upon  Which  to  Levy.^ 

Form  No.  a 90a. 

Pulaski  Circuit  Court. 

John  Doe,  plaintiff,       ) 

against  >  Affidavit. 

Richard  Roe,  defendant.  ) 
State  of  Arkansas,    \ 
County  of  Pulaski,  \ 

Th^  plaintiff,  John  Doe,  being  duly  sworn,  states  that  no  prop- 

1.  Affidavit  of  No  Property  on  Whioh  is  known  to  the  plaintiff  or  the  officer 

to  Execute  Order. — When  it  appears  by  on  which  the  order  can  be  executed, 

the  affidavit  of  the  plaintiff  or  by  the  or  not   enoueh  to    satisfy  plaintiff's 

return  of  the  officer  that  no  property  claim,  the  defendant  may  be  required 
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srty  *  is  known  to  him  or  to  the  officer,  on  which  the  order  of  at- 
tachment heretofore  issued  in  the  above  entitled  cause  in  favor  of 
John  Doe  the  plaintiff  and  against  Richard  Roe  the  defendant,  on 
the  *7M  day  of  February,  i897,  out  of  said  Circuit  Court  of 
Pulaski  county,  can  be  executed ;  [and  affiant  further  states  that 
George  Peahody  has  in  bis  poBsession  certain  property  of  the  defend- 
ant  {or  evidences  of  debt)    {here  may  be  described  the  property    -  - 


'dences  of  deit)J.'  John  Doe. 

SubscriEed  and  sworn  ta  before  me  this  27/A  day  of  February,  i8ff7 
(sbal)  Calvin  Clark,  Clerk  of  the  Circuit  Court. 

6.  Additional  Seeurity  on  Part  of  PlalntUT.* 


Supreme  Court,  JVew  Tori  County. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
Sir: 

You  will  please  take  notice  that  upon  the  annexed  affidavit  of 
John  Doe,  verified  the  1st  day  of  May,  i8W,  showing  that  {here 
stale  the  reason  for  which  the  plaintiff's  security  is  deemed  insuf- 
ficient), a  motion  will  be  made  at  a  special  term  of  this  court,  to  oe 
held  at  the  county  court  house  in  the  city  of  JVew  Tork,  on  the  10th 
day  of  May,  i897,  at  eleven  o'clock  in  the  forenoon  of  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  to  increase 
the  security  given  by  the  plaintiff  upon  the  granting  of  the  warrant 
of  attachment  issued  in  thiS  action,  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just,  with  the  costs  of  this  motion.* 

Dated  at  JVeiv  Tork,  Mayl,  i897. 

Benjamin  F.  Butler,  Attorney  for  Defendant, 

iS  Wall  Street,  New  Tork. 

To  Jeremiah  Mason,  Esq.,  Attorney  for  Plaintiff, 
SS  Nassau  Street,  New  Tork. 

\>j  the  court  to  attend  and  give  tnfor-  1.  Or  "  not  enou|;h  property  to  aat- 

mation  on  oath  respecting  hU  proper-  Isf j  the  plalntilT's  claim,"  if  such  \s  the 

tj.    Sand.&H.Ark.Dlg.(T894),435a.  fact.     Sand.    &  H.   Aric.  Dig.  (1894), 

iBOaMSof  BpMlflaltUehmMit  where  4  35>- 

It  appear*  bj  the  return  of  the  sheriff  '  3.  Safandant'i 

or  bj  the  affidavit  of  the  piainiiff  that  of  Tblid  Parian.— 

any  specific  property  against  which  an  be  inserted  only  wnen  supporrea  or  ine 

order  of  attachment  islssued  has  been  facts  therein  sworn  to.     Sand.   &   H. 

conceited  or  removed  by  the  defend-  Ark.  Dig.,  f  153. 

am,  the  court  may  require  him  to  al-  >.  For  form   of   order  vacating  an 

tend  and  be  eiamlnedon  oath  respect-  attachment  proceeding  for  (allure  to 

Ing  inch  matter,  and  his  orders  shall  give    additional   security,   see   infra, 

follow  the  proceedings  In  ordinary  pro-  Form  No.  3149. 

ceedlngs  of   contempt     Sand.  &   H.  4.  This   application    may   be   made 

Ark.  Dig.  (1894),$  390.       '  separately  as  Indicated  by  the  atwve 
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7.  Keduelng*  ExeesBlve  Attaehment.^ 
a.  Applioauon. 

Form  No.  1904. 

yokn  Doe,  of  Haddam,     1  Superior  Court,  Middlesex  Couni 
against  \        Before  Hon.  Carroll  yoAnson, 

Richard  Roe,  of  Haddam.  )  Judge. 

Defendant  above  named  says  :  I.  That  in  the  above  entitled  : 
tion  pending  in  said  court  plaintiff  above  named  alleges  that  » 
defendant  is  indebted  to  him  in  the  sum  of  two  hundred  AoW&ia,  a 
claims  Itoo  hundred  and  ten  dollars  as  damages. 

II.  That  in  said  action  property  belonging  to  said  defendant 
the  value  of  nine  hundred  dollars  has  been  attached  under  and 
virtue  of  a  writ  of  attachment  issued  therein,  described  as  follo> 
to  wit  (describe  the  property) ,  by  Clyde  Culp,  of  Haddam,  depi 
sheriff  (or  constable). 

III.  That  said  defendant  believes  that  said  plaintiff  has  no  reast 
able  ground  for  alleging  said  indebtedness  of  two  hundred  dolla 
or  claiming  said  damages  in  the  said  amount  of  two  hundred  a 
ten  dollars. 

IV.  That  said  attachment  for  so  lai^  an  amount  is  oppress 
and  vexatious. 

Wherefore  said  plaintiff  prays  the  Honorable  Carroll  fohnst 
Judge  of   said   court,  to  cite    ( Oliver  Elsviorth,  the  attorney  1 

John  Doe,  the  said  plaintiff,  to  appear  before  him  on  the i 

of  February,  i897,  then  and  there  to  state  under  oath  the  amoi 
of  said  plaintiff's  claim,  and  whether  he  verily  believes  the  sam< 
justly  due  [and  to  furnish  a  bill  of  particulars  or  give  a  substant 
statement  thereof] ,  and  that  said  attachment  may  be  reduced  t 
proper  and  reasonable  amount,  and  so  much  of  said  property  as 
not  required  to  secure  the  payment  of  said  claim  and  costs  may 
released  in  the  manner  and  form  as  by  statute  provided. 

Dated  at  Haddam,  this  29th  day  of  January,  i897. 
Richard  Roe. 
By  Jeremiah  Mason,  his  Attorney, 

form,  or  It  maj  be  made  in  conjunction  Mimotiri.  —  Bum's    Anno.     Pi 

with  the  motion  to  discharge  or  to  Code  (1696),  4  775. 

modify  tlie  attachment.     N.  Y.  Code  Ilftbraska.r~Conso\.    Stat.   (1893) 

Civ.  Proc.,4683.  4744. 

Addltlenal  Beouiltr,  notice  of  appli-  NeTO  Mrxico. — Comp.  Laws  (18I 

cation  for; —  1)  1965. 

Arianiat.—SanA.  &    H.  Ark.  Dig.  jVor/*  Caro/iwa.— Clarlt's Code C 

('894).  4  376-  Proc.  {189a),  4  377. 

Co/craf/o.— Mill's  Anno.  Code  (1896),  OUakoma.— Slut.  (1893),  (41 17. 

4  115.  Wa.tiimgrfatt.—Code  Proc.  (1891) 

Geergia. — Laws  189a,  p.  57,  No.  66.  3J4. 

lewa. — Miller's    Rev.  Code   (1890),  1.  Rednoliig  BxoiiUvi  AttaelmwU 

4  2960.  Conntcthut. — In  every  cfvil  action 

Kansai. — 3  Gen.  Stat.  (1889), f  43a3.  the  superior  court,  the  court  of  c( 

KentiKiy.  ~  Bullitt's     Civ.     Code  mon  pleas,  or  district  court,  in  wh 

(1895),  4  336-  the  estate' of  a  defendant  is  attach 

6te  Volume  IJ 


ATTACHMENT,  ETC, 


Form  No.  1903. 
7.h.D«MHadd„r..    ls.p,ri«-  Court,  Middhs,.   County, 

RM<.rd  S°'lffodda„.  \      ^P'™*"'  ^^^  ■**'■ 

To  the  SheritT  of  Middlesex  County,  his  Deputy,  or  either  Constable 

of  the  town  of  Maddam,  Greeting  : 

By  authority  of  the  state  of  Connecticut  you  are  hereby  com- 
ided  to  summon  (  Oliver  Elsworth,  Attorney  for)  John  Doe,  of 


Haddam,  to  appear  on  the  day  of  February,  i887,  at  ten 

o'clock  in  \.hs  forenoon^  before  me,  a  judge  of  the  Superior  Court 
for  the  county  of  Middlesex,  at  Haddam,  then  and  there  to  state 
under  oath  the  amount  of  his  claim  in  the  above  entitled  action, 
which  he  believes  to  be  justly  true  [and  to  furnish  a  bill  of  particu- 
lars thereof],  and  to  answer  the  allegations  and  claims  of  the  fore- 
going application  to  reduce  the  attachment  claimed  to  be  excessive 

in  this  cause.     Herein  fail  not,  but  make  due  service  at  least 

hours  before  said  time  above  fixed  for  the  said  hearing  and  return. 
Dated  at  Haddam    this  29th  day  of  January,  iSd7. 

Carroll  yohnson.  Judge  of  the  Superior 
Court  aforesaid 

8.  Forthcoming  Bond.* 


uij  judge  of  the  court  in  which  the  mint. — The  citation  shall  be  in  writ- 

■ction  is  pending  shall,  upon  appllca-  ing,  signed  by  said  judge  snd  served 

tion  for  the  defendant  or  his  atCornej,  by  leaving  a  copy  with,  or  at  the  usual 

cite  the  plaintiff  or  his  attorney  to  ap-  place  of  abode  of,  the  plaintiff  or  hii 

pe«r  at  a  sp>ecified  time,  of  which  rea-  attorney,  such  number  of  hours  liefore 

■onable  notice  shall  be  given  in   the  the  time  named  for  the  appearance  as 

citation,  then  and  there  to  state  under  saidjudceKhall prescribe.    Conn. Gen. 

oath  the  amount  of  the  plaintiff's  claim.  Stat,  (i^),  4  938. 

and   whether   he   verily   believes    the  1.  Seealso  ExBCUTiONSand  Forth- 

Mme  is  justly  due,  and  if  required  by  couino  Bonds. 

•aid  judge  to  furnish  a  bill  of  particu-  7orthMinlikg  Bond  by  defendant  or  a 

lars  or  give  a  circumstantial  statement  third  person  in  whose  possession  at- 

thercof.  Conn.  Gen.  Sut.  (1888),  4  938.  lached  property  is  found  :  — 

Slmilarstatutoryprovisionsezistin:  Alabama.  —  C\y.     Code     (1SS6),    4 

MasMackustlls.^Vab.  Stat.  ( 18S7),  c.  396^ 

161,  i  III.  Arkansas.— SinA.  &  H.  Ark.  Dig. 

Biodt  rsland.— Gen.   Laws   (1896),  (1894),  f  343,  3&1. 

c.  353.  {{  15,  19-  Co/orai/o.— Mill'sAnno.Code(t896), 

Virmoml.—^tii.  (189+),  4  tilD.  *  113. 

On  this  application  the  attachment  rhrida.—Kvv.  Stat,  (1893),  4  i6ja. 

may  t>e  partially  or  totally  diecharged.  Georgia. — Code  (1681),  f  3334. 

Conn.  Gen.  Stat.  ( [888),  \  9.19.  Illinois.— S\mtt  &  Curt.  Anno.  Sut. 

If  the  judge  shall  find  that  thevalue  (1896),  p.  454,  par.  14. 

of  the  property  attached  eiceeds  the  /wrfi a ■«.— Horner's  Stat.  (1896),  4 

apparent  claim  of  the  plaintiff  so  as  to  934. 

render   the   attachment   excessive,  he  Je-wa. — Miller's  Rev,  Code  (1S90),  4 

shall    order   the   release   of  so   much  3996. 

of  the  property  aa  is  not  required  to  Kentucky.  — BuXWWt    Civ.     Code 

secure  the  payment  of  the  claim  and  ( 189^),  4  314. 

^__   .,._.    -.ODQ,    .  -.-  J//V*i;^a«.— How. Anno. Stat. { 1883), 

7998- 
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Form  No.  2906.1 

The  State  of  Alabama, 
Jefferson  county. 

Know  all  men  by  these  presents  :  That  we,  Richard  Roe,  TTiomas 
Toung,  and  Harvey  Fleming  are  held  and  firmly  bound  unto  John 
Doe  in  the  sum  of  tv)o  thousand  dollars,  for  the  payment  whereof 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  severally. 

Given  under  our  hands  and  seals,  the  18th  day  of  December,  i8P^. 

The  condition  of  this  obligation  is  such,  that  whereas  a  writ  of 
attachment  issued  out  of  the  Circuit  Court  of  Jefferson  county,  at 
the  suit  of  John  Doe  against  the  estate  of  Richard  Roe  for  the  sum 
of  one  thousand  dollars,  returnable  to  the  next  term  of  the  Circuit 
Court  of  Jefferson  county,  Alabama,  has  been  placed  in  the  hands 
of  Simon  Stevenson,  sheriff  of  Jefferson  county,  Alabama,  and  by 
him  has  been  levied  upon  the  following  property,  to  wit  {here  de- 
scribe the  property  taken  on  attachment) ;  and  whereas  the  said  prop- 
erty has  been  delivered  to  the  said  Richard  Roe  on  his  entering  into 
this  bond  :  Now,  if  the  defendant  shall  fail  in  the  action,  and  the 
said  Richard  Roe  or  his  sureties  shall  return  to  the  sheriff  of  said 
county  the  specific  property  attached  and  above  mentioned,  within 
thirty  days  after  judgment  in  said  suit,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

And  we  hereby  waive  the  benefit  of  all  laws  exempting  property 
from  levy  and  sale  under  execution  or  other  process  for  the  collec- 
tion of  debt,  by  the  constitution  and  laws  of  the  state  of  Alabama, 
and  do  hereby  severally  certify  that  we  have  property  free  from  all 
encumbrance  to  the  full  amount  of  the  above  bond. 
Approved  this  18th  day  of  )  Richard  Roe,  ^sbalj 

December,  i896,  >  Thomas  Toung,       (sbal 

Simon  Stevenson,  Sheriff.  )  Harvey  Fleming.     (sbalJ 


Mississippi, — Anno.  Code  (1893),  ^^ 
147,  148. 

Missouri,  —  Burns'  Anno.  Prac. 
Code  (1896),  4  790. 

New  yersey, '-'Gen,  Stat.  (1895),  p. 

103, *  32. 
New  Mexico, — Comp.  L.  (1884),  ^ 

1941. 

North  Carolina. — Clark's  Code  Civ. 
Proc.  (1892),  ^  361. 

Oklahoma. — Stat.  (1893),  §  4077. 


A  bond  conditioned  that  the  defend- 
ant will  deliver  the  attached  property 
to  the  officer  on  demand  does  not  con- 
stitute a  statutory  delivery  bond  which 
will  discharge  the  attachment.  Alter* 
ton  V.  Eldridge,  56  Iowa  709. 

1.  Betdery  Bond  —  Alabama,  —  The 
defendant,  or  in  his  absence  a  stranger, 
may  replevy  the  goods  or  chattels  at- 
tached, or  any  part  thereof,  by  exe- 
cuting a  bond  with  sufficient  sureties. 


Tennessee, — Code  (1896),  4§  5^69-  payable  to  the  plaintiff  in  double  the 

5271.  value  of  the  property  recovered,  to  be 

Virginia, — Code  (1887),^  3972.  determined  by  the  officer  making  the 

W.  KiV^n/fl.— Code  (1887),  c.  106,  levy,  with  condition   that  if  the  de- 

§  10.  fendant  fail  in  the  action  the  principal 

A  forthcoming  bond  does  not  dis-  in  the  bond  or  his  sureties  will  return 

charge    the  lien  of    the  attachment,  the  specific  property  attached  within 

Coos  Bay  R.  Co.  v.  Wieder,  26  Ore-  thirty  days  after  the  judgment,  which 

gon  453;   Gass  v.  Williams,  46  Ind.  bond  must  be  returned  with  the  other 

353 ;  Evans  v.  King,  7  Mo.  411 ;  Haber  papers.    Ala.  Civ.  Code  (1886),  $  2964. 

V,  Klauberg,  3  Mo.  App.  342.  As  to  the  replevy  bond  in  equitable 
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Form  No.  sgo7. 

This  bond  is  forfeited  for  the  failure  of  Richard  Roe,  the  prin- 
cipal mentioned  therein,  to  deliver  the  property  replevied  and  therein 
deEcribed,  within  thirty  days  after  judgment  against  him  in  the  at- 
tachment suit  therein  mentioned. 

March  1,  i897.  Simon  Stevenson,  Sheriff. 

Execution  issued  upon  the  within  bond  against  Richard  Roe, 
principal,  and  Thomas  lounff  and  Harvey  Fleming,  sureties,  for 
the  amonnt  of  one  thousand  dollars,*  being  the  value  of  the  prop- 
crty  replevied  as  fixed  by  Simon  Stevenson,  sheriff,  who  made  the 
lovy,  vrith  interest  thereon  from  the  18th  day  of  December,  iS96, 
the  date  of  the  bond,  and  for  the  cost  of  the  replevy  and  of  the  exe- 
cution. Calvin  Clark,  Clerk. 

Dated  March  I,  i897. 


erist  In:  return  of  process.     Tenn.  Code  (1896), 

Mistiaxiffi.  —  Anno.   Code   (1891),  4  5^70-    After  return  of  process  and  at 

44  147, 14S.  an/  time  before  the  sale,  the  justice,  or 

Tmnesire.  — Code    (1896),  44  5269,  clerk  of  the  Court,  must  take  the  re- 

5370,  SJ71.  piev7   bond.      Tenn,    Code   (1896),   4 

In  Mississiffi  and    Ttnntsset,  how-  5371. 

ever,  the  condition  of  the  bond  may  1.  FiiiMtnT*  of  PoTtlioomlnf  Btad. — 

be  to  pay  the  debt,  Interest,  and  costs  When  the   property  replevied  Is  not 

St  the  option  of  the  defendant.  delivered  within  thirty  days  after  judg- 

liie   statutory   form   prescribed    In  ment  against  the  defendant,  the  sheriff 

Hiss.   Anno.  Code  (1893),  4   14S,  and  shall  return   the  bond   forfeited,  and 

provided  tor  in  \   147,  is  as  follows:  execution    must    be   entered    thereon 

We,    Richard  Roe,   principal,   and  against  the  principal  and  sureties  for 

Thomas  Youmg  and  Harvey  Fleming,  the  amount  of  the  value  of  the  proper- 

iureties,  bind  ourselves  to  par  yoin  ty  replevied,  as  fixed  by  the  sheriff  or 

Do*  one  thousand  dollars   unless  the  olficer  making  the  levy,  with  Interest 

■aid   Riehqrd  Roe   shall   have   forth-  thereon  from  the  date  of  the  bond  and 

coming,  to  abide  the  judgment  of  the  for  costs  of   the  replevy  proceedings 

circuit  court  of  Adams  county,  in  a  and  of  the  execution.     Ala.  Civ.  Code 

suit  of  attachment  therein  pendinff,  In  (1886),  4  3965. 

which  said  yohn  Doe  ii  plaintiff  and  t.  BzventlantoIimaforWItatAmonat. 
the  said  Richard  Roe  is  defendant,  re-  — But  if  the  value  of  the  property  re- 
turnable on  Hit  first  Monday  of  Feb-  ptevied  Is  greater  than  the  amount  of 
rnary  next,  the  following  described  the  judgment,  the  execution  must  be 
properly,  to  wit  (krre  describe  the  for  the  amountof  the  judgment  against 
property^  levied  on  by  the  sheriff  of  the  defendant  and  costs.  Ala.  Civ. 
said  county  by  virtue  of  said  attach-  Code  (1886),  f  3965. 
ment,  and  valued  by  him  at  five  hnn-  Bnpsnadaas  is  a  relief  obtainable  by 
dred  dollars,  and  now  restored  to  the  the  obligors  of  a  replevy  bond  who 
said  Richard  Roe,  or  in  default  there-  make  tender  of  the  value  of  the  prop- 
of  shall  satisfy  such  judgment  to  the  erty  replevied  which  has  died  or 
extent  of  the  value  of  such  property,  been  destroyed,  when  such  tender 
to  replevy  which  this  bond  is  given.  is  refused  by  the  plaintiff,  his  agent 

Witness  our  hands  this  ISt/i  day  of  or  attorner.     Ala.  Civ.  Code  (1886), 

December    i897.     Richard  Roe.  4  3966.     For  forms  relating  10  super- 

Thomas  Young.  sedeas  generally,  see  the  title  StiPBR- 

Harvey  Fleming.  sbdbas. 
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Form  No.  a^oS. 
(Sand,  ft  H.  Ark.  Dig.  (1S94),  p.  1633. 
County  of  Pulaski,         \  Before  Abraham  Kent,  justice  of  the  pe 
5(>.rf«:i  Township.      (      for  said  township, 
John  Doe,  plaintiff,       1 
against  V 

Richard  Roe,  defendant.  ) 

We  undertake  and  are  bound  to  ithe  plaintiff,  John  Doe,  in 
sum  of  two  hundred  dollars,  that  the  defendant,  Richard  Roe,  si 
perform  the  judgment  of  the  court  in  this  action,  or  that  the  und 
signed,  Thomas  Young,  will  have  the  bay  horse  attached  in  t 
action,  or  its  value,  one  hundred  dollars,  forthcoming  and  aubj 
to  the  order  of  the  court  for  the  satisfaction  of  such  judgment. 
January  10,  i894-  Thomas  Youn^. 

Harvey  Elemtng 
Taken  in  my  presence  :    Clyde  Culp,  Constable  (or  Simon  Stev 
son.  Sheriff). 

ARKANSAS APPRAISRMBNT.* 

Form  No.  agog. 

(Sand.  &  H.  Ark.  Dig.  (1894),  p.  1628.) 

The  undersigned  having  been  appointed  and  duly  sworn  as  \ 

praisers  by  the  sheriff  of  Pulaski  County  do  appraise  {here  descr 

the  property)  upon  which  the  sheriff  has  levied  an  attachment 

favor  of  yohn  Doe  against  Richard  Roe  for  the  sum  of  one  hundi 

dollars.  Charles  Miles. 

Edward  Bacon 

John  Robinson. 

ARKANSAS ATTACHHBNT,  SPKCIFIC* 

Form  No.  agio. 
<Sand.  ft  H.  Ark.  Dig.  (1894),  p.  162 

Pulaski  Circuit  Court. 
yohtt  Doe,  plaintiff, 

against  \ 

Richard  Roe,  defendant. 

We  undertake  to  pay  to  the  plaintiff,  John  Doe,  such  sums 

1.  B(Md  by   Penoi  In  Ponaulon  at  the  court  for  the  satisfaction  of  bi 

Time  of  AtUdunent.— The  BherifT  niHj  judgment.       Sand.    &   H.   Ark.   E 

deliver  the  property  to  the  person  in  (18^),  I)  343. 

whuse  possession  it  was  found   upon  S.  AppraJaanMOt  —  Arkansas.  —  1 

the  execution  in  the  presence  of  the  the  purpose  of   taking  this  bond 

sheriff  of  a  bond  bj  such  penon  with  sheriff   shall   cause   the    propertj 

one    or    more    sufficient   sureties,   in  tached  to  be  appraised  bj  three  dit 

double  the  value  of  the  property,  con-  terested  householders  bj  him  selec 

ditioned  that  the  defendant  shall  per-  and  swum   lo   make  a   fair   apprai 

form  the  judgment  of   the  court,  or  ment.     Sand,  ft   H.  Ark.  Dig,  (iSt 

that  the  propertj  or  its  value  shall  be  f  344. 

forthcoming  subject  to  the  orders  of  S.  For  the  provisions  and  requisi 
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noney,  not  exceedingyuar  hundred  dollars,  as  may  be  adjudged  to 
lim  in  this  action,  or  that  the  len  bales  of  cotton  attached  herein 
ihall  be  forthcoming,  and  subject  to  the  order  of  the  court,  for  the 
iatisfaction  of  such  judgment  as  may  be  rendered  in  this  action, 
whichever  shall  be  directed  by  the  court.  yohn  Simpson, 

January  JO,  i894-  Thomas  Brown. 

Attest :   John  Hail.  Sheriff. 

COLORADO.! 

Form  No.  1911. 

c.  .      r  .-■  1       J  1         In  the  District  Court  of  the  Second  Tudi* 

State  of  Colorado  ^^        ^j^,  ^j^^^j^     ^j  ^^^  ^^^^^  ^^  Colo^do, 

County  of  Arapahoe.  (  .^  ^^^  ^^^  ^^^  ^^^^^^  ^^  Arapahoe. 

John  Doe.  plaintiff.        i 

against  >  Undertaking  on  Release  of  Attachment. 

Richard  Roe.  defendant.  ) 

Whereas  the  above  named  plaintiff  has  sued  out  an  attachment 
in  the  above  entitled  action  in  the  District  Court  of  the  Second  Ju- 
dicial District  of  the  state  of  Colorado,  in  and  for  the  said  county 
of  Arapahoe,  against  the  above  named  defendant,  by  virtue  of  which 
said  writ  ot  attachment  the  following  described  property,  to  wit 
{here  describe  the  property  taken  on  attachment),  of  the  value  of 
one  thousand  five  hundred  dollars,  has  been  seized  and  attached  ;  and 
whereas  the  said  defendant  is  desirous  of  releasing  the  said  prop- 
erty from  said  attachment  according  to  the  form  of  the  statute  in 
such  cases  made  and  provided  : 

Now,  therefore,  we,  the  undersigned,  residents  and  freeholders 
(or  kouschoiders)  of  the  county  of  Arapahoe  and  state  of  Colorado, 
in  consideration  of  the  premises,  and  of  the  releasing  of  said  prop- 
erty, do  jointly  and  severalty  undertake  and  promise  to  the  effect 
that  in  case  the  said  plaintiff  recovers  judgment  in  said  action,  and 
said  attachment  is  not  dissolved,  then  the  said  defendant  will,  on  de- 
mand, re-deliver  to  the  proper  officer  such  attached  property  so  re- 
leased, or  in  default  of  such  rc-delivery,  that  the  said  defendant,  and 
we  as  his  sureties,  will  pay,  or  cause  to  be  paid,  to  the  said  plaintiff 
the  full  value  of  the  property  so  released. 

Dated  this  S^th  day  of  December.  A.D.  iSSS. 

Richard  Roe. 
Titomas  Brown. 

{Justification  oj  sureties.)^  Arthur  Arrington. 

of  a  bond  bja  person  fuund  in  posses-  The  lien   in  sitachment  is   not   de- 

sion  of  property  attached  under  a  ape-  ntroyed   by  the  execution  of  a  fonh- 

ciflc  writ,  see  Sand.  U   H,  Ark.  Dig.  copilng  bund.     Its  design  is  to  release 

(1894),  t  384.  the  property  from  the  custody  of  the 

I.  Portboomlnc    Bond.      See    Mill's  officer.     Stevenson  ;'.  Palmer.  14  Colo. 

Anno.  Code  Colo.  (1896),  ^  iii.  565;  Schnetderr,  Wallingford, 4  Colo. 

An  undertaking  conditioned  that  the  App.  \%a\  Edwards?',  Fonitror,  8  Colo. 

ittachmen  be  dissolved  anddischarged  354;  Dewevi'.  Ka  van  a  ugh,  45^  eb.  3.^3. 

ii  invalid  and  of  no  force.     Edwards.  a.  See  the   title  J 

V.  Pomeroy,  8  Colo.  354.  Surktibs, 

621 


s 


I 

■  I 

:  I 
I 

I. 
I 

i:  II 


I 
I 

I 
i 

.  I 

■ 


II 


\  : 
I  ■ 


mkk. 


2912. 


ATTACHMENT,  ETC. 


Form  No.  agia. 


2918. 


(Precedent  in  Palacios  v.  Brasher,  i8  Colo.  593.)  1 
State  of  Colorado,  County  of  Arapahoe y  ss. 

In  the  county  court,  sitting  within  and  for  the  county  of  Ara^ 
pahoe^  the  September  term,  A.D.  \%86, 
B,  Palacios^  S.  Rodriguez  and  P,  Garcia^ 
copartners  as  Palacios^  Rodriguez  <& 
Company y  plaintiffs, 


V. 


> 


B,   P,  Brasher^  doing  business  as  B,   P, 
Brasher  d;  Company^  defendant. 

Whereas,  the  above  named  plaintiffs  have  sued  out  an  attachment 
in  the  above  entitled  action  in  the  county  court  within  and  for  said 
county  of  Arapahoe ^  against  the  above  named  defendant,  by  virtue 
of  which  said  writ  of  attachment  the  following  described  property, 
to  wit:  Four  barrels  of  sherry,  192  gallons;  three  barrels  of  Her- 
mitage Whiskey,  116  gallons;  one  barrel  Marion  County  whiskey, 
38  gallons ;  one  barrel  Brasher's  sour  mash  whiskey,  38  gallons ;  six 
barrels  California  brandy,  233  gallons ;  one  barrel  Bond  &  Willian 
whiskey,  38^  gallons  —  of  the  value  of  seventeen  hundred  and  sixty- 
nine  dollars,  has  been  seized  and  attached ;  and,  whereas,  the  said  de- 
fendant is  desirous  of  releasing  the  said  property  from  said  attachment 
according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

Now,  therefore,  we,  the  undersigned,  residents  and  freeholders 
of  the  county  of  Arapahoe^  State  of  Colorado,  in  consideration  of 
the  premises  and  of  the  releasing  of  said  property  do  jointly  and 
severally  undertake  and  promise  to  the  effect  that  in  case  the  plain- 
tiffs recover  judgment  in  said  action,  and  said  attachment  is  not  dis- 
solved, then  the  said  defendant  will,  on  demand,  re-deliver  to  the 
proper  officer  such  attached  proj)erty,  or,  in  default  of  such  delivery, 
that  the  said  defendant,  and  we  as  his  sureties,  will  pay  or  cause  to  be 
paid  to  the  said  plaintiffs  the  full  value  of  the  property  so  released. 

Dated  this  29th  day  of  September,  A.D.  \%86. 

(Justification  of  sureties,)^  B,  P.  Brasher, 

Peter  P.  Eagan, 
George  W.  Brown. 

ILLINOIS.' 

Form  No.  2913. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  Prank 
Shaw,  and  Joseph  Hawthorne,  are  held  and   firmly    bound    unto 

1.  Compare  the  precedent  in  Curiae  to  be  approved  by  such  officer,  in  double 
V.  Packard,  29  Cal.  194..  the  value  of  the  property  levied  on, 

2.  See  the  title  Justification  pf  such  value  to  be  fixed  by  the  officer, 
SuRBTiBS.  the  bond  to  be  conditioned   for  the 

Florida — ^Forthcoming  Bond  of  Defend-  forthcoming  of  the  property  restored, 

ant. — The  attached   property  may  at  and  to  abide   the  final   order  of  the 

any  time  be  restored  to  the  defendant  court.      Fla.  Rev.  Stat.  (1892),  §  1652. 

upon  the  giving  of  a  bond  to  the  levy-  8.  Fortboomlnff  Bond.  — The    officer 

ing    officer,   payable    to  the  plaintiff,  serving  the  writ  shall  take  and  retain 

with  two  good  and  sufficient  sureties,  the  custody  and  possession  of  the  prop- 
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Timothy  Doran,  sheriff  of  the  county  of  Cook,  in  the  state  of  Illi- 
nois, and  to  his  executors,  administrators,  and  assigns,  in  the  penal 
sum  of  two  thousand  dollars,  lawful  money  of  the  United  States,  for 
the  payment  of  which  sum  we  hereby  jointly  and  severally  bind  our- 
selves, our  heirs,  executors,  and  administrators. 

Witness  our  hands  and  Beats,  this  2^lh  day  of  December,  A.D. 
eighteen  hundred  and  ninety-six. 

The  condition  of  this  obligation  is  such,  that  whereas,  on  the  18tk 
day  of  December,  A.D.  eighteen  hundred  and  ninety-six,  a  certain 
writ  of  attachment  issued  out  of  the  Circuit  Court  of  Cook  county,  at 
the  suit  of  John  Doe,  plaintiff,  against  the  estate  of  Richard  Roe, 
defendant,  directed  to  the  sheriff  of  Cook  county  to  execute;  by 
virtue  of  which  said  writ  the  said  sheriff  has  attached  the  following 
described  property,  to  wit  {here  give  a  description  of  the  property 
attacked)  ;  and  the  said  Richard  Roe,  in  whose  possession  the  said 
property  was  found,  being  desirous  of  retaining  the  custody  thereof , 
according  to  the  provisions  of  the  statute  :*  Now,  if  the  said  estate 
and  property  shall  be  forthcoming  to  answer  the  judgment  of  the 
court  in  said  suit,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  effect. t  Richard  Roe.  ^seal) 
Frank  Shaw.  ISBal) 
Joseph  Ha-wthorne.      (sbal) 


Form  No.  igi4. 
(Precedent  In  Smith  v.  Scott,  86  Ind.  347.} 
Jarius  Smith         1  ^^^^^  j^^.^^    Gayman,  J.  P.  of  Harrison 
Sarah  A.  Campbell.  ]      township,  [Dehware  coanty,  Indiana.] 
The  following  property,  to  wit:    {description  omitted)   having 

been  attached  in  this  action,  in  the  hands  of ,  by  William  R. 

Holt,  constable,  on  order  of  attachment  issued  by  said  justice,  dated 
September  ISth,  188O,  and  now  redelivered  to  him,  we  bind  our- 
selves to  the  plaintiff  Jarius  Smith,  that  said  property  shall  be 

ertj  attached,  to  abide  the  judgment  J.  Stfe/n  and  Andrem  P.  HarmnjtaU 

of  the  court,  unless  the  person  in  whose  to  Kubstantiate  said  claim,  shall  render 

posseiaioD  the  same  is  found  shall  enter  up  and  have  forthcoming  the  said  prop- 

inlo  a  bond  and  securilj  to  the  officer,  ertj  attached  as  aforesaid,  to  answer 

to  be  approved  bj  him,  in  double  the  the  judgment  which  shall  be  rendered 

value  of  the  property  so  attached,  with  by  the  court  in  the  said  suit  instituted 

condition  that  the  said  estate  and  prop-  by  the  said  yoAn  Pnrcell  againit  the 

erty  shall  be  forthcoming  to  answer  the  said  Harrison  H.  Begard,  in  the  said 

judgment   of   the   court   in   said  suit,  county  of  Crawford,  then  and  in  that 

Starr  &  Curt.  Anno.  Sut.  111.  (1896).  case  this  obhgation  to  become  void, 

p.  454,  par.  14.  otherwise  to  be  and  remain  in  full  force 

In  Purcell  v.  Steele,  13  III.  93,  the  and  virtue."     It  was  held  that  this  was 

forthcoming  bond  to  the  sherlfT,  after  in  efiFect  a  statutory  bond. 
reciting  the  issuing  and  levying  of  the         1,  DoflaMot  DUolius*  Uan. — The  giv- 

altachment,  and  stating  that  Steele  and  ing  of  a  deliven'  bond  does  not  dis- 

Harness  claimed  to  be  the  owners  of  charge  the  lien  of  the  attachment.  Gass 

the  property  levied  on,  was  conditioned  v.  Williams,  46  Ind.  253.   See  also  Dunn 

BE  follows :    "  Now  if  the  said  Ninian  v.  Crocker,  13  Ind.  334. 
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properly  kept  and  taken  care  of,  and  the  same,  or  £0  much  thei 
as  shall  be  required  to  be  sold  on  execution  to  satisfy  any  judgm 
that  may  be  recovered  against  the  defendant  in  said  action,  shall 
delivered  to  said  constable  on  demand,  or  that  said  defendant  si 
pay  the  appraised  value  of  said  property  to  the  amount  of  said  ju 
ment  and  costs.  Lee  Scott 

IOWA,* 

Form  No.  19 is- 
(Precedent  in  Painter  v.  Gibson,  88  Iowa  t2t.) 
Know  all  men  by  these  presents,  that  we,  E.  Gibson  as  prii 
pal,  and  John  Gibson  as  surety,  are  held  and  firmly  bound  u 
7.  C.  Painter,  sheriff,  in  the  penal  sum  of  seven  hundred  dolli 
for  the  payment  of  which  sum,  well  and  truly  to  be  made  unto 
said  y.  C.  Painter,  we  hereby  severally  and  jointly  bind  ourseh 
etc.  The  condition  of  the  above  obiigation  is  such  that,  whei 
said  y.  H.  Tork,  as  plaintiff,  did  on  the  thirteenth  day  of  Aug\ 
i857,  sue  out  of  the  office  of  the  clerk  of  the  district  court  a  wrii 
attachment  against  the  property  of  E.  Gibson,  as  defendant ;  a 
whereas  y.  C.  Painter,  sheriff  of  Polk  county,  Iowa,  by  virtuf 
said  writ,  has  attached  and  levied  upon  the  following  property  : 
the  boots  and  shoes  situated  in  the  store  room  known  as  number  / 
on  Grand  avenue,  in  Des  Moines,  Iowa,  property  of  E.  Gi&i 
defendant,  and  of  the  estimated  value  of  three,  hundred  and  Ji 
dollars ;  and,  whereas  E.  Gibson  has  made  an  afhdavit  that  he 
an  interest  in  said  property,  and  desires  to  have  said  property  1 
charged  frotn  said  attachment  and  levy;  Now,  therefore,  if 
said  E.  Gibson  shall  deliver  said  property,  or  its  estimated  val 
aforesaid,  to  said  sheriff,  to  satisfy  any  judgment  that  may  be  i 
dered  against  said  defendant  in  said  suit  within  twenty  days  a; 
rendition  thereof,  then  this  obligation  to  be  void,  other^vise  to 
main  in  full  force  and  virtue.  Witness  our  band  this  fifteenth  < 
of  August,  18*7.  E.  Gibson. 

yohn  Gibson 

KANSAS. 

Form  No.  agiO. 
State  of  Kansas,  Ccw/m' county,  ss. 

Whereas,  by  virtue  of  an  order  of  attachment  issued  to  the  un< 
signed,  sheriff  of  said  county,  out  of  the  District  Court  for  e 
county,  in  an  action  therein  pending,  wherein  yohn  Doe  is  plair 
and  Richard  Roe  is  defendant,  said  sheriff  has  attached  the  foUi 
ing  described  goods  and  chattels,  of  the  appraised  value  as  folio 
to  wit  (here give  a  schedule  of  the  properly  attached,  together  u 
the  appraised  value  0/  each  item),  all  of   the  aggregate  apprai 

I.  Compare  the  precedents  Id  Barton        Where  iuch  bond  lacks  the  fonni 

V.  Thompson,   66  Iowa  537;   Budd  v.    required  bj  the  statute,  it  may  ne 

Durall,  36   Iowa  315.     See   also  Mil-     theless  begood  ascommon-lawobl 

ler's  Rev.  Code  of  Iowa,  J  3973,  subs.  a.     tion.    Garretson  v.  Reeder,  33  lowi 
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value  of  one  thousand  three  hundred  dollars ;  which  property  said 
sheriff  returns  to  said  defendant : 

Now,  we,  the  undersig'ned,  residents  of  the  state  of  Kansas,  bind 
ourselves  to  said  plaintiff  in  the  sum  of  tv>o  thousand  six  hundred 
dollars,  that  said  property  or  its  appraised  value  in  money  shall  be 
forthcoming  to  answer  the  judgment  of  said  court  in  said  action. 

Approved  by  me  this  ^6lh  day  of  December,  \    Richard  Roe. 
A,D.  i8»fi.  Henry  Brtrwnfield,  sheriff.       \    John  Bradley. 

KBNTUCKY,* 

FormNo.  19I7. 
(Bullitt's  Civ.  Code  Kj.  (1895),  701.) 

Bourbon  Circuit  Court. 
John  Doe,  plaintiff,       1 

against  >  Restoration  Bond. 

Richard  Roe,  defendant.  ) 

We,  Robert  Roe,  principal,  and  Thomas  ?o«K|*and  Harvey  FUnt' 
ing,  his  sureties,  bind  ourselves  to  the  plaintiff,  John  Doe,  in  the 
sum  of  Jive  hundred  dollai^,  if  the  defendant,  Richard  Roe,  shall 
perform  the  judgment  of  the  court  in  the  above  styled  action,  or'  that 
the  property  attached  therein,  or  its  value,  shall  be  forthcoming  and 
subject  to  the  order  of  the  court. 

Witness  our  hands  this  18th  day  of  February.  i8d7. 
Attest :  Simon  Stevenson,  Robert  Roe. 

Sheriff  of  Bourbon  County.  Thomas  Young. 

Harvey  Fleming. 

KENTUCKY APPR  A ISEHBNT.  * 

Form  No.  igil. 
(Buliitt's Civ.  Code  K7.  {1895),  70a.) 

Bourbon  Circuit  Court. 
yohn  Doe,  plaintiff,       ) 

against  >  Appraisement. 

Richard  Roe,  defendant.  ) 

The  undersigned,  disinterested  housekeepers,  having  been  selected 
and  sworn  by  Simon  Stevenson,  Sheriff  of  Bourbon  County,  ap- 

1-  BoBdof  P«Twn  InPosMMloii  —  Km-  4114.     This  bond  does  not  discharge 

tDBlT.  —  The  sheriff  ma}'  deliver  any  the  attachment,  but  a  bond,  pursuant 

attached   property'   to    the    person   in  to{  33l,doesdischargetheBtlBchnient. 

whose  po8»e«Bion  it  was  found  upon  the  Bell  v.  Western  River  Imp.,  etc.,  Co., 

execution  In  the  presence  of  the  sherilT  3  Hetc,  (  Kt,}  55S, 
ofabond  to  theplaintlfTbysuch  person         1.  See  Kayman  v.  Hallam,  79  Ky. 

with  otie  or  more  sufficient  sureties,  to  39a,  for  the  construction  of  the  word 

the  effect  that  the  obligors  are  bound  "and"   in   the   clause   "perform    the 

in  double  the  value  of  the  property  that  judgment  of  the  court  and  have  the 

the  defendant  shall  perform  the  judf;-  property  or  its  value  forthcoming." 
ment  of  the  court  in  the  action,  or  that         B.  AppralMtnnit.  —  For  the  purpose 

the  property  or  its  value  shall  be  forth-  of  taking  an  Indemnity  bond  under  thr 

coming  and  subject  to  the  order  of  the  provisions  of  ^  314,  the  sheriff  shai 

<ourt.     Bullitt'8Civ.CodeKy.(i89s),  caiue  the  property  to  be  appraised  '  • 
1  E.  of  F.  P.^40                        626  Volume  II. 
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praise  tne  property  attached  in  the  above  styled  action,  as  fol- 
lows, namely  (here  state  the  articles  and  the  value  of  each ^  if  more 
than  one). 

Witness  our  hands  this  18th  day  of  February^  i8P7. 
Attest :  Simon  Stevenson^  John  Smith. 

Sheriff  of  Bourbon  County.  William  yones, 

Samuel  Johnson, 

'MISSOURI.^ 

Form  No.  29x9. 
(Precedent  in  Grant  v.  Brotherton,  7  Mo.  459.) 

Know  all  men  by  these  presents,  that  we,  David  Grants  as  prin- 
cipal, and  William  Finney ^  as  security,  are  indebted  unto  James 
Brotherton^  sheriff  of  St.  Louis  county,  or  his  assigns,  in  the  sum 
of  tv)o  thousand  dollars ;  for  the  payment  whereof  we  bind  ourselves, 
heirs,  executors,  and  administrators  firmly  by  these  presents,  sealed 
with  our  seals,  and  dated  this  twenty-sixth  day  of  July^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-eight. 

The  condition  of  this  obligation  is  such  that,  whereas,  in  virtue 
of  a  writ  of^  attachment  issued  from  the  St.  Louis  Circuit  Court, 
returnable  to  the  November  term  thereof,  in  the  year  eighteen  hun- 
dred and  thirty-eighty  at  the  suit  of  Nathan  E.  Janney^  plaintiff, 
against  David  Grants  defendant,  the  sheriff  of  St.  Louis  county  has 
attached  certain  property  and  credits,  to-wit :  all  the  right,  title, 
and  interest  of  said  Grant  of  and  to  a  certain  steamboat  called  the 
Motto^  together  with  her  furniture  and  tackle,  of  the  value  of  one 
thousand  dollars,  which  have  been  restored  on  the  execution  hereof. 
Now,  if  the  said  effects  so  attached  and  restored  shall  be  produced 
and  delivered,  subject  to  the  judgment  of  said  court,  when  and 
where  the  court  shall  direct,  then  this  obligation  shall  be  void,  other- 
wise it  shall  remain  in  full  JForce.  D.  Grants  {%jlkl.\ 

Wm.  Finney,     (sbal) 

three  disinterested  housekeepers,  to  be  the  plaintiff  in  the  attachment  suit, 

elected  and  sworn  by  hin)  to  make  a  How.  Anno.  Stat.  Mich.  (1882),  ff  7998, 

fair  appraisement  and  who  shall  indorse  7999.     The  form  of  this  bond  is  like 

their  appraisement  upon  the  order  of  the  bond  to  discharge  the  attachment 

attachment.     Bullitt^s  Civ.  Code  Ky.  in  Form  No.  3120,  infra^  down  to  *, 

( 1895),  §  215.  then  adding  this  clause :   *'  Now,  there- 

mcliigaii — Forttioomlnf   Bond. — The  fore,  if  said  goods,  chatteIs,moneys,and 

defendant,  or  any  person  in  whose  pos-  effects  of  the  said  defendant,  Richard 

session  the  property  attached  is  found,  Roe^  so  levied  upon  and  attached  aa 

may  before  judgment  deliver  to   the  aforesaid,  shall  be  produced  to  satisfy 

officer  a  bond,   executed   to  him  by  any  execution  that  may  be  issued  on 

two  or  more  sufficient  sureties,  being  any  judgment  to  be  recovered  by  the 

freeholders  within  the  state,  either  with  plaintiff  upon  such  attachment,  then 

or  without  such  defendant  or  other  this  obligation  is  to  be  void,  otherwise 

person,  to  the  satisfaction  of  such  offi-  to  remain  in  full  force  and  effect*'  — 

cer,  in  a  penalty  double  the  appraised  concluding  with  the   signature,   irit- 

value  of  the  property,  and  conditioned  nesses,  and  justification  of  sureties  as 

that  such  property  shall  be  produced  in  Form  No  3120,  infra. 

to  satisfy  any  execution  that  may  be  1.  See   Burns'     Anno.    Code     Mo. 

issued,  or  any  judgment  recovered  by  (1896),  f  790. 

626  Volume  II. 


ij. 


20.  ATTACHMENT,  ETC.  2921. 

Pona  No.  agao. 
(1  Mo.  Rev.  Stat.  (1889),  p.  J35&) 
{Caption.) 

We,  John  F.  Dougherty  {defendant  or  garnishee,  as  the  case 
ly  be),  in  the  above  entitled  cause,  as  principal,  and  Wm.  M. 
mes,  as  surety,  stand  indebted  to  James  E.  Gilvin,  constable  of 
'snncfemmc  township,   in   the  county  of  Calla-way,  his  successor 

assigns,  in  the  sum  of  three  hundred  dollars  {a  sum  at  least 
uble  the  value  of  the  properly  attached),  upon  the  condition: 
lat  if  the  said  John  E.  Dougherty  shall  have  the  property,  found 

his  possession,  and  attached  by  virtue  of  a  certain  v>rrit  of  at- 
chment,  now  in  the  possession  of  the  said  James  E.  Gilvin,  con- 
ible  as  aforesaid,  that  is  to  say  {here  describe  the  property 
tached),  in  a  certain  suit  now  pending  before  David  Orr,  a  jus- 
»  of  the  peace  within  and  for  the  township  and  county  aforesaid, 
herein  John  Jones  is  plaintiff,  and  the  said  John  E.  Dougherty 

defendant,  forthcoming  when  and  where  the  said  justice  shall 
rect,  and  further  abide  the  judgment  of  the  said  justice,  this  bond 
lall  be  void;  otherwise  it  shall  remain  in  full  force. 

Witneas  our  signatures  and  seals  this  X^th  day  of  December,  i&96. 
Attest :  John  E.  Dougherty,      (saAl-^ 

James  R,  Gilvin,  constable.        Wm.  Jones.  (sbai.) 

MONTANA. 

Form  No.  igai. 

1  the  District  Coart  of  the  Eourth  Judicial  District  of  the  State  of 

Montana  in  and  for  the'  county  of  Missoula. 

John  Doe,  plaintiff,      )    Undertaking  on  Application  for  Dis* 
against  >        charge  of  Attachment  after  Appear- 

\iehard  Roe,  defendant.  )        ance. 

Whereas  the  above  named  plaintiff,  John  Doe,  on  the  SQth  day 
r  January,  i%97,  commenced  an  action  in  the  District  Court  of 
le  Eourth  Judicial  District,  county  at  Missoula,  state  of  Montana, 
gainst  the  above  named  defendant,  Eichard  Eoe,  upon  a  contract 
3r  the  direct  payment  of  money,  claiming  that  there  was  doe  the 
lid  plaintiff  from  the  said  defendant  the  sum  oi  four  hundred  do!- 
irs,lawfulmoney  of  the  United  States,  besides  interest ;  and  whereas, 
Hereupon,  an  attachment  ^as  issued,  directed,  and  delivered  to  the 
beriff  of  Missoula  county,  state  of  Montana,  under  and  by  virtue 
f  which  said  writ  certain  personal  {and  real)  property  of  the  said 
efendant  has  been  attached,  levied  upon,  and  seized  t^said  sheriff 
f  said  county;  and  whereas  the  said  defendant,  Richard  Roe, 
as  appeared  in  said  action  and  applied  to  the  court  in  which  the 
Bme  is  pending  upon  reasonable  notice  to  the  said  plaintiff  for  an 
rder  to  discharge  said  attachment,  and  the  said  court  has  fixed  the 
um  for  which   the   undertaking   shall  be  executed   by  the   said 

Thli  bond  does  not  relcBK  the  lien  Mo.  411 ;  Haber  v.  KlRut>erg,  3  Ho. 
'(the  attachment.     Evaiu  v.  King,  7    App.  34a. 
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defendant  at  the  sum  of  eight  hundred  dollars  i^  Now,  therefore, 
we,  the  undersigned,  residents  and  householders  {ox  freeholders)  of 
the  said  county  of  Missoula ,  in  consideration  of  the  premises,  and 
in  consideration  of  the  discharge  of  the  said  attachment  and  oJf  the 
release  from  attachment  of  all  the  property  of  the  said  defendant 
attached  as  hereinabove  mentioned,  do  jointly  and  severally  under- 
take in  the  sum  of  eight  hundred  dollars  and  promise  to  the  effect 
that  in  case  the  said  plaintiff  recover  judgment  in  said  action,  the 
said  defendant  will,  on  demand,  redeliver  the  attached  property  so 
released  to  the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  said  defendant  and  sureties 
will,  on  demand,  p^y  to  the  said  plaintiff  the  full  value  of  the 
property  released,  not  exceeding  the  said  sum  of  eight  hundred  dol- 
lars hereinabove  mentioned.  John  Fen,  (sbal^ 

Dated  February  the  frst,  i897,  )  Richard  Den,     (sbal) 

{yustijication  of  sureties.)^         \ 


NEVADA. 

Form  No.  2922. 
(Precedent  in  Elder  v.  Shaw,  12  Nev.  78.) 

Justice  Court,  Silver  City  Township,  Lyon  County,  Nevada. 
y.  R.  Shaw  V.  y.  B,  Laws,    Undertaking  on  release  of  property. — 

Whereas,  there  has  been  an  attachment  levied  this  day  on  eight 
horses  and  one  wagon  belonging  to  the  above  defendant,  by  one 
Sanford  Spaulding^  constable  of  Silver  City  township,  Lyon  coun- 
ty, Nevada,  we,  the  undersigned*,  do  undertake  on  the  part  of  said 
defendant,  that  the  said  horses  shall  be  forthcoming  when  called  for 
by  any  court  having  jurisdiction  over  the  above  entitled  action,  to- 
gether with  one  wood-wagfon,  and  in  default  thereof  we  will  pay 
all  damages  which  the  plaintiff  may  sustain  thereby. 

Witness  our  hands  and  seals,  this  thirtieth  day  of  November,  i874. 

Geo.  S.  Elder,  ^sbal^ 
C.  Becker.  (sbal) 

NEW    JBRSBY DBFBNDANT's    BOND    ON    APPB ARANCB  '  IN 

COURT  OF    RBCORD. 

Form  No.  2923. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  Thomas 
Toung,  and  Harvey  Fleming,  of  the  city  of  yersey  City,  in  the  county 


lUlhUuiilu 


\. 


1.  The  court  making  the  order  may  justify,  and  the  property  cannot  be  re- 
iix  the  sum  for  which  the  undertaking  leased  without  justification,  if  the  same 
shall  be  executed,  and  if  necessary  in  is  demanded.  Mont.  Code  Civ.  Proc. 
fixing  such  sum  the  property  may  be  (1895),  k  9i3' 
appraised  by  one  or  more  disinterested 
persons  to  be  appointed  for  that  purpose. 
Mont.  Code  Civ.  Proc.  (1895),  ^  913. 

2.  The  sureties  may  be  required  to 


8.  Appearanoe  Of  Defandant  iB  Attmeh- 
mant. — For  forms  of  appearances  gen- 
erally, see  the  title  Appkarancks,  voi. 
I,  p.  mo. 
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if  Hudson,  in  the  state  of  New  Jer§ey,  are  held  and  finnly  bound 
into  Simon  Stevenson,  sherifT  of  the  county  of  Hudson  aforesaid,  in 
he  sum  of  one  thousand  dollars,  to  be  paid  to  the  said  Simon  Steven- 
on,  sheriff  as  aforesaid,  to  the  executors,  adminiBtrators,  and  assigns, 
o  which  payment  well  and  truly  to  be  made  ^e  bind  ourselves, 
>nr  heirs,  executors,  and  administrators,  jointly  and  severally^  firmly, 
ly  these  presents. 

Sealed  with  our  seals,  and  dated  this  Sd  day  of  February,  i897. 

Whereas  a  certain  writ  of  attachment  lately  issued  out  of  the 
Circuit  Court  of  Hudson  county  aforesaid,  at  the  suit  of  John  Doe 
igainst  the  said  Richard  Roe,  by  virtue  of  which  said  writ  the  said 
Sitnon  Stevenson,  sheriff  as  aforesaid,  did  attach  and  seize  certain 
roods  and  chattels,  to  wit  (here  describe  the  property)  ;  and  whereas 
he  said  Richard  Roe  intends  to  appear  in  said  action  :  Now,  there- 
ore,  if  the  said  Richard  Roc,  his  executors  or  administrators, 
hall  return  said  goods  and  chattels,  rights  and  credits,  moneys 
md  effects  seized  and  taken  by  virtue  of  the  said  writ  of  attach- 
nent  in  case  judgment  shall  be  rendered  for  the  plaintiff,  then 
his  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 
>igned,  sealed,  and  delivered  Richard  Roe.         ^seal) 

in  the  presence  of :  7%omas  Toung,      (SEAl.) 

yohti  Smith.  Harvey  Fleming,  (seal)! 

William  Jones. 

NEW  JERSEY BOND  ON  APPEARANCE  BEFORE  JUSTICE. ^ 

Form  No,  agj4. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  John 

Fen,  and  Richard  ben,  of  the  city  of  Hackensack,  in  the  county  of 

1.  This  bond  fulfils  the  requirements  sworn  to  bj  them,  conditioned  for  the 

if  N.  J.  Gen.  Stat.  (1895),  p.  104,  ^  33,  payment  of  such  money  as  may  be  ad- 

iDd  it  win  suthoriie  tiie  setting  aside  judged  lo  be  due  them  severally;  and 

>f  the  writ  of  attachment,  the  report,  upon  the  defendant's  entering  his  ap. 

ind  all  the  proceedings  thereon,  N.  J.  peannce  in  the  suit  of  said  plaintiffs 

Sen.  Stat.  (1895),  p,  103,  \  33.  and  each  of  the  creditors,  Che  court,  or 

B«nd  to  FUlntUr  or  drwlltor  upon  Do-  judge,  either  in  term  time  or  vacation, 

•ndant'a  Apitaaiaiice. —  Thi<i   bond   is  may  order  the  attachment  set  aside  and 

imliar  in  all  respects  to  that  given  in  the  property  discharged. 

ToTot  No.  2933,  tufra.  except  that  it  3.  The   liond   is  drawn  under  N,  ]. 

■un«  to  the  plaintiff  or  the  creditor,  as  Gen.  Stat.  (1895),  p.  ilj,  4  98. 

he  case  may  be,  instead  of  tlie  :>herifr.  Kow  Mexico  —  Bond  for  Betantlon  oT 

5ee  N.  J.  Gen.  Stat.  (1895),  p.  104,  437,  Proportr. — The  defendant,  or  any  per- 

ihich  provides  that  the  defendant  in-  son   in  whose  hands  the  property  is 

itead  of  giving  any  of  the  bonds  men-  found  when  attached,  may  retain  pos- 

ioned   in  the  previous   section*   may  session  thereof  by  giving  bond  and  se- 

nalce,  execute,  and  file  in  the  office  of  curity  to  the  satisfaction  of  the  officer 

he  clerk  of  the  court  s  bond,  with  two  in  double  the  amount  of  the  property 

)r  more   sureties,  to  be  approved  by  attached,  conditioned   that   the   same 

laid  court  or  a  judge  iherfof,  to  the  shall  he  forthcoming  when  and  where 

ilaintiff,  and  a  like  bond  to  each  of  the  the  court  shall  direct,  and  shall  abide 

:laiming  creditors  who  have  applied,  the  judgment  of  the  court.      N.  Mex. 

>ut  In  double  the  sums  respectively  Comp.  L.  (18S4),  f  1941. 
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Bergen,  state  of  New  Jersey,  are  held  and  bound  unto  yohn  Doe, 
of  the  city  of  Hackensack,  in  the  county  of  Bergen,  state  of  New 
Jersey,  in  the  sum  of  tv)o  hundred  dollars,  to  be  paid  to  him,  his 
executors,  administrators,  and  assigns,  to  which  payment  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and  sev- 
erally, by  these  presents. 

Sealed  with  our  seals  and  dated  this  second  day  of  February, 
A.D.  i8P7. 

•Whereas  a  writ  of  attachment  hath  been  issued  by  Abraham 
Kent,  one  of  the  justices  of  the  peace  of  the  county  of  Bergen 
aforesaid,  against  the  above  named  Richard  Roe,  by  virtue  whereof 
Clyde  Culp,  one  of  the  constables  of  said  county,  did  seize  and 
attach  certain  property  of  the  said  Richard  Roe,  to  wit,  one  goat, 
one  bay  mare,  and  two  calves,  of  the  value  of  eighty-seven  and  one- 
half  dollars ;  and  the  said  Richard  Roe  appears  to  the  said  writ : 
Now,  therefore,  if  the  said  Richard  Roe,  his  executors  or  adminis- 
trators, shall  make  due  and  safe  return  of  the  said  goods  and  chat- 
tels, rights  and  credits,  moneys  and  effects  taken  and  attached  as 
aforesaid,  in  case  judgment  shall  be  rendered  for  the  said  yohn  Doe^ 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue.  Richard  Roe,     ^sbal' 

Sealed  and  delivered  )  yohn  Fen,  (sbal^ 

in  the  presence  of:  \  Richard  Den,     (sbal^ 

yohn  Smith  and 
William  yones, 

^  I,  Abraham  Kent,  Esq.,  a  Justice  of  the  Peace  in  the  bond  within 
named,  do  approve  this  bond  this  second  dd^y  of  February,  A.D.  i897. 

Abraham  Kent,  Justice  of  the  Peace. 


giii^ 


NORTH  CAROLINA. 

Form  No.  2925. 

m 

Wake  county :  ss. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  yohn 
Fen,  and  Richard  Den,  are  held  and  firmly  bound  to  yohn  Doe  in 
the  sum  of  one  thousand  dollars,  to  be  paid  to  him,  his  executors, 
administrators,  or  assigns,  to  which  payment  well  and  truly  to 
be  made  we  jointly  and  severally  bind  ourselves,  our  and  each 
of  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents. 

Signed  and  sealed  this  19th  day  of  April,  i8P7. 

Whereas  yohn  yones,  one  of  the  constables  in  and  for  the  county 
of  Wake,  by  virtue  of  a  certain  attachment  issued  by  George  Strongs 
esquire,  on  the  application  and  in  favor  of  the  said  yohn  Doe  against 
the  goods  and  chattels  of  the  above  bounden  Richard  Roe^  hath  at- 
tached the  following  goods  and  chattels  of  the  said  Richard  Roe, 
to  wit  (here  describe  the  property  attached). 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
said  goods  and  chattels  shall  be  produced  to  satisfy  any  execution 
that  may  be  issued  upon  any  judgment  which  shall  be  obtained  by  the 
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uid  John  Doe  upon  the  said  attachment  within  six  months  after 
the  date  of  this  bond,  then  this  obligation  to  be  void,  otherwise  of 
force. 

Sig-ed,  «.led,  and  delivered  in  the  1     nichard  R«,.      (s.Ai) 
pre-nee  of,  and  Kcunty  approved  I     j^^^  j,^  \\ 

y  me,         _.  .     „  -,      ...      I     Richard  Den.     (seal) 

John  Jones,  Constable.  )  *  ' 

NORTH  DAKOTA. 

Form  No.  igia. 

State  of  North  DakoU,   )  In  District  Court, 

CouDtyof  GrandForks.  \  First  Judicial  District. 

John  /)<«.^plaintiff,       1  Forthcoming  Undertaking  by  Defendant 

Richard  Roe,  defendant.  ) 

A  warrant  of  attachment  having  been  issued  in  the  above  entitled 
action  to  the  sheriff  of  the  county  of  Grand  Forks,  and  said  sheriff 
having  attached  {ar  being  about  to  attach)  property  of  the  defendant, 
we,  John  Fen  and  Richard  Den,  undertake,  in  the  sum  of  one  thou- 
sand dollars,  that  the  property  of  said  defendant  which  has  been  (or 
is  about  to  be)  attached  shall  be  forthcoming  in  substantially  as  good 
condition  as  it  is  at  the  date  of  this  undertaking,  to  answer  any 
judgment  which  the  plaintiff  may  obtain  against  defendant  in  said 
action  not  exceeding  the  above  mentioned  sum. 

Dated  April  29,  i897.  John  Fen. 

Richard  Den, 

PBUNSYLVANtA. 

Form  No.  3917. 

(  Contmencement.)^ 

Whereas  the  said  fohn  Doe,  plaintiET,  has  sued  out  a  writ  of  at- 
tachment in  the  said  court  against  the  said  Richard  Roe,  defendant, 
by  virtue  of  ^hich  the  sheriff  of  said  county  has  attached  certain 
property  and  effects  of  the  said  defendant,  fully  described  and  set 
forth  in  the  schedule  attached  to  said  writ :  Now,  the  condition  of 
this  obligation  is  such  that  if  in  the  event  of  the  said  plaintiff  recov- 
ering judgment  in  said  attachment,  the  said  defendant  shall  pay  the 
debt  and  costs  at  the  expiration  of  the  stay  of  execution  given  to 
freeholders  on  sums  of  like  amount,  or  shall  surrender  up  the  said 
property  in  as  good  condition  as  when  attached,  to  any  officer  having 
an  execution  against  him  on  any  judgment  rendered  in  said  attach- 
ment in  favor  of  the  plaintiff,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  effect.  {^Signatures, 
seals,  and  approval  as  in  Form  No.  27SJ,,  supra. ) 

1,  This  bond  ia  like  that  in  Form     is  principal,  and   Tiamaa  Tomng  and 
No.  3734,  iufra,  down   10  (he  condi-     Harvey  Fleming  are  sureties. 
tJon,  except  that  in  this  Riciard  Ror 


2928.  ATTACHMENT,  ETC.  21 

RHODE    ISLAND.  1 

Form  No.  agsS, 

Know  all  men  by  these  presents,  that  we.  Richard  Roe,  of  Pi 
dettce,  in  the  state  of  Rhode  Island,  as  principal,  and  Thomas  fi 
and  Harvey  Fleming,  of  Providence,  in  said  state,  as  sureties, 
held  and  fiimty  bound  to  Simon  Stevenson,  of  Providence,  in 
state,  and  to  Daniel  Stevenson,  of  Providence,  in  said  state,  an 
each  of  them,  in  the  sum  of  one  thousand  dollars,  to  the  payr 
whereof  we  jointly  and  severally  bind  ourselves,  our  several 
respective  heirs,  executors,  and  administrators,  firmly  by  t 
presents. 

BOBd  to  Taka  Uia  B«nallt  of  Uw  Iniol-  whose    interest   therein   tiss   bee 

T«it  Laws. — The  condition  of  such  a  tached,  or  from  whose  po»eui< 

bond  on  the  part  of  the  defendant  may  hu  been  taken,  upon  being  tent 

be  as  follows :  The  condition  of   this  a  bond  b;  the  defendant  or  somt 

obli^tion    is   such,    that   if   the   said  in   his   behalf,   with   sufficient   si 

Richard  Roe  will,  within  thirty  dajrg  or  sureties,  to  the  satisfaction  o 

from  the  date  hereof,  applj  by  petition  officer,  in  double  the  value  of  the  s 

(oihe  said  court,  or  toa  judge  thereof,  and  chattels  so  attached;  BuchTal 

for  the  benefit  of  the  Insolvent  laws  of  be  determined  by  the  sworn  appi 

this  commonwealth,  and  will  comply  of  two  or  three  men,  one  chose 

with  all  the  requisitions  of  said  laws,  the  sheriff,  one  bj  the  defendant 

and  abide  by  all  the  orders  of  the  said  the  third  by  the  creditor,  or  ii 

court  in   that   behalf,   or,   in   default  penal  sum  of  the  amount  of  dan 

thereof,  and  if  be  shall  fail  to  obtain  laid  fn  said  writ,  conditioned  thai 

his  discharge  as  an  insolvent  debtor,  bond  shall  be  null  and  void  if  ai 

he  will,  on  the  day  he  shall  lo  fail,  Bur-  time  after  final  judgment  or  de 

render   himself   to  the  keeper  of  the  upon  request,  the  appraised  vali 

common  jail  of  said  county,  then  this  such  goods  shall  be  paid,  or  the  f 

obligation  to  be  void,  otherwiae  to  be  shall,  in  as  good  order  and  cond 

and  remain  In  full  force  and  virtue.  as  when  surrendered,  be  return< 

BcBd  Kot  to  Ksmora  or  Aialgn  Trap-  the  proper  ofTicer.    R.  I.  Gen. 

•r^.— The  condition  of  such  bond  on  (1896),  c.  353,  $  18.        ' 
the  part  oF  the  defendant  may  be  as         In  Easton  i'.  Driscoll,  18  R.  I 

follows :  The  condition  ot  this  obliga-  the  condition  of  the  bond  was  in  t 

tion  Is  such,  that  if  the  said  Richard  and  figures  as  follows  :  "Thecond 

jtoe    will   not    remove   any   property  of  this  obligation  is  that  wherea 

which  he  now  has,  out  ot  the  jurisdlc-  said  Benjamin  Eastou,  Jvn.,  is 

tion  of  the  said  court,  with  the  intent  stable  of  the  city  of  NeTuport,  li 

to  defraud  any  of  his  creditors,  and  State  of  Rhode  Island;  and  wht 

will  not  assign,  sell,  convey,  ordispose  the  above  named  Benjamin    Ei 

of  any  of  his  property  with  such  in-  yun-,  as  such  constable  has  att; 

tent,  or  with  a  view  to  give  a  prefer-  upon  a  certain   writ   dated    ynt 

ence    to    any   creditor    for   any   debt  1S90,   wherein    Samurl    Krssltr 

antecedent  to  such  assignment,  sale,  Adolf k  Ketsler  are  plaintiffs  and 

conveyance,  or  disposition,  until  the  athy  J.  DriscoH  is  defendant,  ^ 

demand  ot  the  said   yehn   Doe,  with  said  writ  is  returnable  to  the  iJ/ 

costs,  shall  be  satisfied,  or  until  thirty  Court  of  the  i^iVt/ Judicial  Distri 

days  after  final  judgment  shall  be  ren-  be  held  at  Newforl  in  the   Sta 

dered  in  the  above   stated   suit,  then  Rhode  Island,  on  litejiflk  day  oi 

this  obligation  to  be  void,  otherwise  to  gust,    A.D.    iSdO,    the   followin) 

be  and  remain  in  full  force  and  virtue,  scribed  goods  and  chattels,  viz. : 

1.  Tartbaoiiiliic  Bond  —  Khoda  Island,  lows  lie  description').     And  wbi 

— Every  attaching  otlicei  shall  surrcn-  after  such  attachment  ae  aforesai 

der  the  attached  personal  properly  at  said  Benjamin  Easten,  y^n.,  c( 

any  time  after  such  attachment,  and  ble,  has  upon  tender  and  delive 

before  final  judgment,   to  the  person  him   of    this   bond,   surrendered 
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The  condition  of  this  obligation  is  sucli,  that  whereas  the  said 
Simon  Stevenson  \i  sheriff  of  the  county  of  P»-ov(rfe««,  in  said  state  of 
Rhode  Island,  and  the  said  Daniel  Stevenson  is  a  deputy  sheriff  of 
said  county  of  Providence;  and  ^vhereas  the  above  named  Daniel 
Stevenson,  as  such  deputy  sheriff,  hae  attached  upon  a  certain  writ, 
dated  April  the  Bth,  iS97,  wherein  yoAn  Doe  is  plaintiff,  and  Rich- 
ard Roe  is  defendant,  which  said  writ  is  returnable  to  the  common 
pleas  division  of  the  supreme  court,  to  be  held  at  the  court-house  in 
Providence,  in  the  state  of  Rhode  Island,  on  the  26th  day  of  April, 
A.D.  i897,  the  following  described  goods  and  chattels,  namely 
(here  describe  specifically  the  property) ,  which  was  set  out  to  said 
deputy  sheriff  by  (name  of  person)  as  the  goods  and  chattels  of  said 
defendant  at  the  time  of  making  such  attachment,  to  wit,  on  the 
fl/A  day  of  April,  A.D.  i857,  at  one  o'clock  and  ten  minutes  in 
the  aftemoan;  and  whereas,  after  such  attachment  as  aforesaid, 
the  said  Daniel  Stevenson,  deputy  sheriff,  has,  upon  tender  and 
delivery  to  him  of  this  bond,  surrendered  said  goods  and  chattels  so 
attached  as  aforesaid  to  the  said  defendant.* 

Now,  therefore,  if  at  any  time  after  final  judgment  shall  have 
been  rendered  in  the  action  in  which  said  attachment  was  made, 
said  goods  and  chattels  shall,  upon  request  therefor,  be  returned, 
in  as  good  order  and  condition  as  when  so  surrendered,  to  the  officer 
taking  this  bond,  or  any  officer  who  shall  be  charged  with  the  serv- 
ice of  the  execution  levied  or  issued  upon  the  judgment  rendered  in 
the  action,  commenced  by  said  writ,  or  if  said  judgment  shall  have 
been  paid,  or  shall  immediately  be  paid,  together  with  the  costs 
upon  such  execution,  upon  the  making  of  such  request  for  the 
return  of  said  goods  and  chattels,  then  this  obligation  shall  be  void, 
otherwise  shall  be  and  remain  in  full  force  and  effect. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals,  this 
6th  day  of  April,  A.D.  i897.  Richard  Roe.  (skal) 

Executed  and  delivered  in  the  Thomas  Tounp.        (seal) 

presence  of:  Daniel  Stevenson.        Harvey  Fleming,      (seal) 

VIRGINIA.^ 


Know  all  men  by  these  presents,  that  we,  Richard  Roe  as  prin- 
cipal, and    Thomas    Young  and   Harvey  Fleming  as  security,  are 

goods  and  chatlelE  BO  attached  aa  afore-  or  if  said  jiidKin^fil   shall   have  been 

■aid  tolhedefendant.   Now,  Iherefore,  paid  or  shall  immediately  be  paid,  to. 

if  at  any  time  after  liiial  judgment  shall  gether  with  Ihe  toE'ts  upon  such  cxecu- 

have  been  rendered   in   the  action  in  tion,  upon  the  making  of  such  request 

which  such  attachment  was  made,  said  for  the  return  of  said  goods  and  chat 

goods  and  chattels  shall  upon  request  teU,  then  this  obligation  shall  be  void, 

therefore  be  [in  as  good  order  and  con-  otherwise  shall  be  and  remain  in  ful 

dition  as   when   so   surrendered]    re-  force  and  effect." 

turned  to  the  officer  taking  this  bond        1.  Portboomliic  Bond — Virginia — TmI 

or  to  any  officer  who  shall  be  charged  Ttrfliila. — Bond    for    return  of    prop- 

with  the  se^^-ice  of  an  execution  levied  erty  attached,    see  Va.  Code   (1887), 

or  iMued  upon  the  iudgment  rendered  S  197' ;   W.  Va.  Code   (1887),   c.    106, 

Id  the  action  commenced  by  said  writ,  %  10, 
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held  and  firmly  bound  unto  yohn  Doe  in  the  sum  of  five  hundred 
dollars,^  to  be  paid  to  the  said  yohn  Doe^  his  executors,  administra- 
tors, or  assigns,  for  the  payment  whereof  we  bind  ourselves  jointly 
and  severally,  and  each  of  us  bind  his  personal  representatives  and 
heirs  firmly  by  these  presents,  and  we  hereby  waive  the  benefit  of 
our  homestead  exemption  as  to  this  obligation.  Witness  our  hands 
and  seals  this  6th  day  of  Aprils  iS97. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
Abraham  Kent,  a  justice  of  the  peace  of  the  county  oi  Albemarle^ 
did,  on  the  6th  day  of  April,  i8P7,  on  the  complaint  of  yohn  Doe^ 
on  oath,  issue  an  attachment  in  favor  of  said  yohn  Doe  against  the 
estate  of  said  Richard  Roe,  for  the  sum  of  two  hundred  and  fifty  dol- 
lars, the  amount  of  the  claim  specified  in  said  attachment  sworn  to  on 
oath  by  said  yohn  Doe,  and  which  attachment  is  returnable  on  the 
first  day  of  the  next  circuit  (or  county)  court  of  said  county ;  and 
whereas  the  said  attachment  hath  come  to  the  hands  of  Simon  Stev- 
enson, sheriff  (or  constable)  of  said  county,  to  be  served,  who  by 
virtue  thereof  nath  levied  and  seized  in  the  possession  of  the  said 
Richard  Roe  the  following  property,  to  wit  (here  describe  specific- 
ally the  property)  ;  and  the  said  Richard  Roe  desiring  *  to  retain 
his  possession  in  (or  have  returned  to  him)  the  property  levied  on 
and  seized  as  aforesaid,  hath  tendered  the  above  bound  Thomas 
Toung  and  Harvey  Eleming  as  his  sureties  in  such  bond  and  the 
forthcoming  thereof  according  to  law  in  such  case  made  and  pro- 
vided :  Now,  therefore,  if  the  said  Richard  Roe  shall  have  the  said 
property  so  levied  on  and  seized  as  aforesaid  forthcoming  at  such 
time  and  place  as  the  court  may  by  any  order  made  in  this  case 
require,  then  the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect.  Richard  Roe.  (seal' 

Thomas  Toung.        f  sbal 
Harvey  Fleming,     (sbal] 


WASHINGTON. 

Form  No.  2930. 
(2  Hill's  Anno.  Stat.  Wash.  (1891),  591.) 

Whereas,  a  writ  of  attachment  has  been  issued  by  yohn  Doe,  one 
of  the  justices  of  the  peace  in  and  for  King  county,  against  the 
personal  property  qf  Richard  Roe,  defendant,  in  an  action  in  which 
yohn  Doe  is  plaintiff,  —  now,  therefore,  we,  Richard  Roe,  defend- 
ant, yohn  Fen  and  Richard  Den,  acknowledge  ourselves  bound 
unto  Calvin  Clark,  constable,  in  the  sum  of  —  dollars  {double 
the  value  of  the  property) ,  engaging  to  deliver  the  property  attached, 
to  wit  (here  set  forth  a  list  of  articles  attached^,  or  pay  the  value 
thereof   to  the  sheriff   or  constable  to  whom  the  execution  upon 

1.  The  Penalty  must  be  for  double  the  ertj  obtained,  at  the  option  of  the 
amount  for  which  the  attachment  was  person  giving  it.  Va.  Code  (1887),  ^ 
issued  or  double  the  value  of  the  prop-    2972. 
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t  judgment  obtained  by  plaintiff  in  the  aforesaid  action  may  be 
iHiied.  Richard  Roe. 

Dated  this  19th  day  of  April,  i897.  John  Fen. 


9.  Recelptlngr  to  Officer, 
a.  The  Beoeipt.  i 


Richard  Den. 


Fonn  No.  ipS'. 
(PTecedent  In  Von  Wettberg  -o.  Carson,  44  Conn.  388.)  a 

Received  of  Ed-ward  Von  Wettl>erg,  deputy  of  the  sheriff  of  the 
county  of  Hartford,  etate  of  Connecticut,  seven  hundred  dollars, 
lawful  money  of  the  United  States.  AH  which  is  this  day  attached 
as  the  property  of  James  Tehan,  at  the  suit  of  Chauncey  B.  Board- 
man,  of  the  town  of  Hartford  and  said  county,  against  James 
Tehan,  of  said  town  of  Hartford,  aa  per  writ  demanding  seven  hun- 
dred dollars  damages  and  costs  of  suit,  and  returnable  to  the  August 
term  of  the  City  Court  for  the  city  of  Hartford,  on  thejfrs/  Slon- 
day  of  August,  i875  Which  said  property  we  hereby  jointly  and 
severally  acknowledge  to  be  the  proper  estate  of  said  defendant, 
and  to  be  of  the  value  of  seven  hundred  dollars.  And  we  further 
jointly  and  severally  agree  to  keep  the  same  at  our  own  risk  and 
expense,  and  to  redeliver  the  same  to  the  said  Wcttherg,  deputy 
sheriff,  or  to  his  order,  on  demand,  and  on  failure  thereof  to  pay 
the  said  Wettberg,  deputy  sheriff,  for  said  property  at  the  above 
valuation,  and  such  other  costs  and  damages  as  he  may  sustain 
thereby. 

Dated  at  Hartford,  this  Sm  day  of  July,  i875. 

James  Tehan,       ^SKAL) 
James  Carson,      (seal) 

MAIMB. 

Form  No.  1931. 

(Precedent  in  Potter  v.  Sewall,  54  Me.  143.)  3 

Sagadahoc,  as.— Bath,  May  l£th,    i8dS.     For  value  received,  I 

promise  to  pay  AlSion  J.  Potter,  deputy  sheriff,  or  his  order, ^v« 

1.  lOalio. — For  form  of  keeper's  re-  Conn.  500;  Clark  v.  Gaylord,  34Conn. 

ceipt  to  flherilT  tor  property  attached  484. 

undertaking    to   return  the    property  S.  For   forms   of  receipts  to  officer 

to  the   officer,   aee   infra.   Form  No.  for  goods   attached,   see    Lathrop   i'. 

»9+7-  Cook,  14  Me.  414;  Shaw  v.  Laughlon, 

1.  For  oilier  precedents  of  receipts  30  Me.  366;  Penobscot  Boom  Corp.  i', 

(or  attached    property,  see    Jones    v.  Wilkina,  17  Me.  346;  Moulton  u.  Cha- 

Gilbcrt,  13  Conn.  511;  Dayton  I'.  Mer-  pin,  38  Me.  505;   Millay  p.  Whitney, 

tilt.  33  Conn.  184 ;  Stevens  t:  Stevens,  63  Me.  513 ;  Torrey  v.  Otis,  67  Me.  573. 

gConn.  474;    Peters    v.   Stewart,  45  In    Perry  r.  Somerby,  57    Me.  553, 

>nn.      103;      Alsop    v.    White,     45  the   following  receipt  may  l>e  found; 
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hundred  dollars,  or  to  redeliver  nine  sticks  of  timber,  called  mi 
which  said  property  the  Baid  officer  has  taken  by  virtue  of  a  wr 
favor  of  Theodore  Ltttlefield  and  others  against  George  Hart; 
writ  is  dated  Dec.  SO,  1&6I,  and  returnable  to  the  Supreme  Judx 
Court,  next  to  be  holden  at  Alfred,  within  the  county  of  7'ork 
Hk  fourth  Tuesday  of  May.  iWS.  and  in  consideration  of  one  c 
paid  by  the  said  Potter,  I  do  hereby  acknowledge  and  hereby  pi 
ise  and  agree  safely  to  keep  and  to  redeliver  all  the  said  prop 
above  mentioned,  to  the  said  officer,  to  his  order,  or  to  his  succ< 
in  office,  on  demand,  to  be  delivered  at  Batk  in  the  like  good  o 
and  condition  that  the  same  is  now  in,  free  from  all  charge  anc 
penses,  to  the  above  named  officer  or  creditor  aforesaid ;  and  I  a 
that  a  demand  on  me  shall  be  binding ;  and  I  further  agree  the 
no  demand  be  made,  I  will,  within  thirty  days  from  the  rendi 
of  judgment  in  the  action  aforesaid,  redeliver  all  the  above 
scribed  property  as  aforesaid,  that  the  same  may  be  taken  in  ex 
tion,  as  it  is  attached  and  is  the  property  of  the  said  George  h 

B.  C.  Sewe, 

MASSACHUSETTS. 


{Precedent  in  Whittier  v.  Smilli,  ii  Mais.  311.) 

Hallowell,  1  yanuary,  iSll.  Received  of  Simeon  C,  WhU, 
deputy  sheriff,  the  following  articles,  attached  on  a  writ  of  ati 
ment,  dated  December  SI,  i8i0,  in  favor  of  Parsons  and  Step. 
Smith,  against  Sela  Andrews,  returnable  to  the  Court  of  Com 
Pleas  next  to  be  holden  at  Augusta,  in  the  county  of  Kennebec^ 
the  third  Tuesday  of  May  next,  to  wit :  {here  followed  the 
meration  of  the  articles)  all  which  we  promise  to  redeliver  to 
Whittier  when  called  for.      {Signed  by  the  defendants.) 


(Precedent  in  Jewett  v.  Tomj,  11  Mass.  319.) 

Bath,  July  7,  \%11.  Received  of  Jesse  Jewett,  deputy  she 
English  and  West  India  goods  to  the  amount  of  one  hundred 
fifty  dollars,  attached  on  a  suit  of  John  Getchel  vs.  Jesse  Emer. 
which  goods  I  promise  to  deliver  said  Jewett  on  demand. 

Wm.   Torre 

"  Received  of  Eben  N.  Ptrrv,  deputy-  on  this  receipt  limited  to  fi/tten 

sheriff,  the  steamer  Lady   Lamg,  the  dred  dollars.  J.  H.  tVillia* 

property  of  Charles  Sfiear,  and  which         Dec.  J4,  '66,  Abifl  Semerh 

was  attached  by  him  on  a  writ  in  favor  1 

of  Lyman,  Sen  <t  Tedcv,  against  said  U,  S.  I.   R. 

S^ear,  and  which  we  promise  to  return  p;-j,g  Cenli. 

to  said  Perry,  or  the  officer  holding  I ' 

the  execution,  within  thirty  days  after  Approved :   tf.  Z-.  Pmtuam. 

iudgment,  without  demand.    Liability        Dec.  I4,  '66. " 


2935.  ATTACHMENT,  ETC.  2987. 

MINNESOTA. 

Form  No.  >93J. 
(Precedent  In  Easton  v.  Goodnin,  ::  Minn.  43ti., 
We  have  this  day  received  from  A.  B.  Davis,  eheriff  of  Farr- 
\ault  county,  the  goods  and  chattels  mentioned  and  described  in  the 
inventory  hereto  annexed,  the  same  being  the  goods  of  Benjamin 
F.  Goodwin,  attached  in  suit  of  Jason  C.  Boston  v.  B.  F.  Good- 
viin,  said  Goodwin  being  the  owner  of  the  equal  undivided  hall 
part  of  the  same,  and  Charles  Royce  being  the  owner  of  the 
>ther  half,  and  which  interest  of  said  Goodwin  in  said  goods  is 
hereby  fixed  and  agreed  upon  as  of  the  value  of  eight  hundred  dol- 
lars ;  and  we  agree  with  the  said  Davis,  sheriff,  that  the  said  goods 
ihall  be  delivered  to  him,  the  said  sheriff,  whenever  he  shall  demand 
:he  same  of  us;  and,  in  case  of  our  Failure  to  deliver  the  same,  we 
will  pay  said  Davis  the  sum  of  eight  hundred  dollars  as  and  for  the 
value  of  said  Goodwin's  interest  in  the  same. 
Witness:    Geo.  K.  Moulton, 

A.  B.  Davis.  John  Bobbins, 

Dated  July  £4,  i87^.  Benjamin  F.  Goodwin, 

Chas.  a.  Royce. 

NEW  HAMPSHIRE. 1 

Form  No.  sgaB. 
(Precedent  in  Hftynes  :'.  Tenney,  45  N.  H.  183.) 
Concord,  June  11.  i860.  Received  of  Carr  B.  Haynes,  deputy 
iheriff  of  Merrimack  County,  for  safe  keeping,  the  goods  and  chat- 
tels following,  attached  by  him  as  the  property  of  George  Tenney, 
in  an  action  in  favor  of  Clough  £  Corning,  returnable  in  the 
Supreme  Judicial  Court  for  said  County,  August  Term  i860,  to 
wit:  2  book  cases,  one.  office  tabic,  one  looking-glass,  and  all  thr 
books  in  the  office  of  said  defendant,  all  of  the  value  of  one  hundrea 
dollars,  and  Thereby  agree  to  deliver  the  same  to  Carr  B.  Haynes, 
deputy  sheriff,  or  order,  on  demand,  in  good  order  and  condition, 
IS  the  same  are  now  in,  free  from  all  charge  and  expense  to  said 
Carr  B.  Haynes.  D.  M.  Tenney. 

Form  No.  agj?. 
(Precedent  in  Phelps  v.  Gilchrist,  38  N.  M.  367.) 

Franklin.  September  25,  \%51. 
Received  of  Nathan  Phelps,   deputy  sheriff  for  the  county  of 

1.  Compare  the  (orms  of  receipts  in  556;  Stevens  i\  Eames,  ti  N.  H    569; 

Holt  v.BurbBnk,47  N.H.i6i;  Haynes  State  v.  Bryant,  17  N.  H   33+;  Bruce 

V.  Tenney,  45  N.  II.  183;  Clement  v.  n.  Pettengill,  laN.  H.343;  WhitnevT-. 

Liiile,  43  N.  H.  ;;64;  Durgin  v.  Gage,  Famell,  10  N.  H.  9;  Drown  t'  Smith, 

4»  N.    H.   303;    Hilt    r.    Wiggin,   31  3  N.  H.  300. 

N.  H.  393 ;  Phelps  v.  Gilchrist,  30  N.  Tmnont — TIM  OOear  mar  Aoocpt  * 

H.  171;   Scott  V.  Whittemore,  37  N.  BM«lpt    for    the    property    attached. 

H.  309;  Edgerly  v.  Emerson,  13  N.  H.  Vt.  Stat.  (1894),  k  no5-     For  forms  oi 
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ATTACHMENT,  ETC. 


2989. 


Merrimack,  for  safe  keeping,  attached,  on  writs  in  favor  of  George 
A.  Whitney  v.  yohn  B,  West  d:  Brothers,  returnable  at  the  court 
of  common  pleas,  October  term,  i85i,  to  wit : 

One  horse,  valued  at %75,00 

One  wagon,  valued  at JiO,00 

Two  cases  of  hats,  valued  at 60.00 

176,00 

All  to  the  amount  of  one  hundred  and  seventy-jive  dollars ;  and  I 

hereby  agree  to  deliver  the  same  to  the  said  fvathan  Phelps,  or 

order,  on  demand,  in  as  good  condition  as  the  same  is  now  in,  free 

from  all  expense  to  said  Nathan  Phelps,  David  Gilchrist. 

RHODE    ISLAND ATTACHMENT  IN  U.  S.  DISTRICT   COURT. 

Form  No.  2938. 

(Precedent  in  Hartshorn  v.  Ives,  4  R.  I.  472.) 

United  States  of  America, 

Rhode  Island  District,  Providence,  February  12th,  i^Jfi. 
Received  of  Sylvester  Hartshorn,  United  States  Marshal,  the 
steamboat  Massachusetts,  her  tackle,  apparel,  furniture,  and  appur- 
tenances,  as  attached  by  him  on  a  warrant  of  attachment,  issued  by 
yohn  T.  Pitman,  clerk  of  the  United  States  district  court,  dated  and 
served  February  10,  18^,  wherein  the  president,  directors,  and  com- 
pany of  the  Merchants'^  Bank  of  Boston  are  complainants,  and  the 
New  Jersey  Steam  Navigation  Company  are  respondents ;  which 
said  steamboat  Massachusetts  and  appurtenances,  as  attached,  I 
promise  to  return  and  deliver  to  him,  the  said  Sylvester  Hartshorn, 
whenever  demanded,  or  in  default  thereof  to  pay  to  him,  the  said 
Hartshorn,  or  his  assigns,  all  damages  and  costs  that  may  accrue  in 
consequence  of  such  neglect.  Moses  B.  Ives. 


b.  Demand  on  Absent  Receiptor.  1 

Form  No.  2939. 

(Precedent  in  Phelps  v,  Gilchrist,  30  N.  H.  172.) 

Merrimack,  ss.     May  6,  iS52. 

To  David  Gilchrist — Sir:     You  are  hereby  required  to  deliver 
to  me  forthwith,  in  good  condition,  the  following  property,  viz. : 

One  horse,  one  wagon,  and  two  cases  of  hats,  the  same  having  been 
receipted  for  by  you  in  writs,    George  A,   Whitney  vs.   John  B. 

West  d:  Brothers,  returnable  at  Oct.  Term  of  C.  C.  Pleas  for  said 
county.  Albert  Little,  Deputy  Sheriff. 

receipts  g^ven  to  the  sheriff  for  goods  him  the  property  by  leaving  a  notice 

attached,  see  Pettes  v.  Marsh,  15  Vt.  in  writing  at  the  last  and  usual  place 

454;  Kelly  V,  Dexter,  15  Vt.  310.  of  abode,  directed  to  him,  signed  by 

1.  Demand  upon  AbMnt  Baealiitor. —  the  officer,  and  containing  a  statement 

Whenever  a  receiptor  for  property  at-  of  the  kind  and  amount  of  the  prop- 

tached  is  absent  from  the  county  of  his  erty  for  which  the  receipt  was  g^ven, 

residence,  the  officer  may  demand  of  the  names  of  the  parties  to  the  writ  on 

638  Volume  II. 


liliiu.. 


0.  ATTACHMENT.   ETC,  2941. 

10.  Bond  to  Ppovent  Removal  of  Attached  Property.  > 

Form  No,  1940.! 
.now  all  men  by  these  presents,  lliat  we,  Richard  Roe,  of  Caw- 
as  principal,  and  John  Fen  and  Richard  Den.  both  of  Detroit, 
jreties,  are  held  and  firmly  bound  unto  Clyde  Culp,  constable  of 
mouth  Township,  in  the  county  of  Wayne,  in  the  sum  of  1'j:o 
dred  dollars,  to  be  paid  to  the  said  Clyde  Culp  or  to  his  certain 
mey,  executors,  administrators,  or  assigns,  to  which  payment 
I  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors, 
administrators,  jointly  and  severally,  firmly  by  these  presents. 
ealed  with  our  seals,  and  dated  this  18th  day  of  December,  A.D. 
S.  The  condition  of  this  obligation  is  such,  that  whereas  the 
Clyde  Culp,  sheriff  for  the  county  of  Wayne,  has  seized  and 
in  certain  goods  and  chattels,  to  wit  {here  describe  the  prop- 
attached')  ,  by  virtue  of  a  writ  of  attachment  issued  by  Abraham 
<l,  a  justice  of  the  peace  of  the  township  of  Plymouth,  in  said 
ity  of  Wayne,  in  favor  of  yohn  Doe  and  against  Richard  Roe. 
1  whereas  the  above  named  obligors  desire  to  prevent  the  removal 
lie  said  goods  and  chattels:  Now.  therefore,  if  the  said  goods  and 
:tels  shall  be  produced  to  satisfy  any  execution  that  may  be  issued 
n  any  judgment  that  shall  be  recovered  by  the  plaintiff  upon  such 
chment,  then  this  obligation  is  to  be  void,  otherwise  to  remain  in 
force  and  virtue.  Richard  Roe.      (skal) 

John  Fen.  /seal) 

Richard  Den.     (seal) 
hereby  approve  of  yohn  Fen  and  Richard  Den  as  sureties  in  the 
going  bond.  yoel  Harris,  Sheriff. 

Justification  0/ sureties,)* 

1.  Attachment  on  Vessel  of  Goods  to  be  Transported 

Out  of  State. 

L  Undertaklner  to  Detain  Vessel  upon  Wbleh  Qoods  of  Defendant 

hare  been  Shipped  fOr  Tnuuportatlon  without  the  State.4 

Form  No.  »ni. 

Venue  and  title  of  action  as  in  Form  No.  £717.) 

.  warrant  of  attachment  having  been  issued  in  this  action  against 

h  it  was  attached,  and  the  time  tachment,  conditioned  that  such  goods 

land  the  place  where  the  officer  and  chattels  shall  be  produced  to  satisfj 

ires  it  to  be  delivered.    A  demand  any  execution  that  maj  be  issued  on 

iide  shall  charge  the  receiptor  as  any  judgment  in  an  attachment  suit, 

were  made  upon  him  in  perton.  How.  Anno.  Stat.  Mich.  (1881),  5684J, 

I.  Pub.  Stat.  (1S91),  c.  230,  f  44.  a.  This  form  may  easilj  be  adapted 

Bond  to  mrent  'inaafrtX  of  Rop-  to  cases  where  the  property  has  been 

. — No  goods  attached  shall  be  re-  attached  by  a  sheriff  or  his  deputy. 

ed  by  the  constable,  if  a  bond  be  >.  For  form   of   Justii'ication   op 

uted  and  delivered  to  him  bj  any  Svrbtirs,  consult  that  title, 

an  with  sufficient  surety  to  be  ap-  4.   "  .    .    .   The  owner  or  master  of  ■ 

ed  by  such  constable  in  a  penalty  vessel,  on  board  of  which  goods  of  a 

ut  double  the  sum  stated  in  the  at-  defendant,  against  whom  a  warrant  ol 
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the  property  of  Richard  Roe,  the  defendant  herein,  and  the  p 
tiff  herein  desiring  the  sheriff  of  the  city  and  county  of  JVew 
to  levy  under  said  warrant  of  attachment  upon  goods  of  the 
Richard  Roe,  defendant  herein,  which  have  been  shipped  at 
city  of  New  T'ork,  in  the  state  of  New  York,  for  transporti 
without  reshipment  and  trans-shipment  in  this  state,  to  a  poi 
place  without  the  state,  to  wit,  London,  England,  on  the  v 
Marathon,  oi  which  The  Atlantic  Transport  Company  {%  the  ow 

Now,  therefore,  we,  the  undersigned,  John  Doe,  the  plainti 
this  action,  of  No.  S8  Waverly  Place,  in  the  city  of  New  1 
William  Ryan,  of  No.  206  West  Eighty-first  street,  in  the  ci 
Nevj  Tork,  and  Samuel  Short,  of  No.  91  East  Eighty-ninth  st 
in  the  city  of  New  Tork,  do  hereby  jointly  and  severally  undei 
to  and  with  the  said  The  Atlantic  Transport  Company,  pursua 
the  statute  in  such  case  made  and  provided,  in  the  sum  of^ 
thousand  dollars  ($16,000),  to  pay  to  the  said  Atlantic  Tran. 
Company  all  expenses,  damages,  and  charges  which  may  be  inci 
by  the  said  company  or  to  which  it  may  be  subjected  for  unla 
the  goods  from  said  vessels,  and  for  all  necessary  detention  o 
said  vessel  for  that  purpose.  John  Doe. 

Dated  New  Tork,  January  £9,  i897.  William  Rye 

Samuel  Short 

{Affidavit  of  justification  of  sureties  as  in  Form  No.  S717.) 

{Acknowledgment  as  in  Form  No.  2717.) 

I  hereby  approve  of  the  within  undertaking  with  respect  t 

form,  the  sum  specified  therein,  and  the  sufficiency  of  the  sur< 

Charles  H.  Truax,  J.  S. 

b.  fioDdi  Given  to  Detain  Teasel  on  Whlcti  Goods  of  Defondanti 
Shipped. 

Form  No.  ig4>. 
(  Venue  and  title  of  action  as  in  Form  No.  S717.) 
Know  all  men  by  these  presents,  that  we,  John  Doe,  merchat 

attachment  is  issued,  have  been  shipped  ties,  by  a  judge  or  justice  of  the  i 

for  transportatian  without  reshipment  or  the   coutitj  judse   of  the    c 

or  trans-shipment  in  the  state,  to  a  port  wherein  the  vessel  Is  situateil,  i 

or  place  without  the  state,  may  trans-  the  city  andcountyot  New  York 

port  or  dehver  them  accordinpto  their  justice  of  the  supreme  court."     ] 

de'tination,  notwithstanding  the  war-  Cod?  Civ.  Proc,  ^  652. 
rant;  unless  the  plaintiff,  hts  a|;ent  or        This  undertaking  need  not  be  ( 

attornay,  executes  to  the  owner  or  mas-  and  the  sherifT  may  levy  upon  ; 

ter  of  the  vessel  a  written  undertaking  without  it,  where  the  owner  or  m 

with  sufficient  sureties.  In  a  sum  speci-  before  the  shipment  of  the  goodi 

tied  therein,  to  pay  him  all  expenses,  actual  information  of  the  granti 

damages,  and  charges  which  may  be  in-  the  warrant,  or  where  he  has  ii 

curred  by  him,  or  to  which  he  may  be  wise  connived  at  or  been  privy  1 

subjected,  for  unlading  the  goods  irom  shipment  thereof,  for  the  purp< 

the  vessel,  and  for  all  necessary  deten-  screening  them  from  legal  proce 

tionofthcTesselfor  thatpurpose.   The  of  hindering,  delaying, or  defra 

undertaking  must    t>e  approved  with  creditors.     N.  Y.  Code  Civ.  Pr 

respect  to  its  form,  the  sum  specified  65.^. 

therein,  and  the  sufficiency  of  the  sure-         I.  The    Act   of  1S41,   chapter 
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I,  SS  Waverly  Place,  New  Tori  City,  state  of  New  York,  and 
illiatn  Ryan,  engineer,  of  No.  £08  West  Bighty^rst  street, 
w  York  City,  state  of  Nevi  York,  are  held  and  firniiy  bound 
to  T%e  Atlantic  Transport  Company  al  the  state  of  New  York 
the  sum  of  ffteen  thousand  dollars,  good  and  lawful  money  of 
!  United  States,  to  be  paid  to  the  said  T%e  Atlantic  Transport 
mpany,  its  lawful  attorney,  assigns,  and  successors,  to  which  pay- 
nt,  well  and  truly  to  be  made,  we  hereby  bind  ourselves,  our 
rs,  executors,  administrators,  firmly  by  these  presents, 
sealed  with  our  seals  this  29th  day  of  "January,  in  the  year  one 
lusand  eight  hundred  and  ninety-seven, 

rhe  plaintiff  herein,  under  a  'warrant  of  attachment  issued  herein, 
nng  levied  upon  certain  goods  of  Richard  Roe,  defendant,  on 
ird  the  vessel  Marathon,  of  which  The  Atlantic  Transport  Com- 
•ty  is  o^vner,  and  the  master  of  said  vessel  claiming  that  said 
yAs  have  been  shipped  for  transportation  without  reshipment  and 
ns-shipment  in  the  state,  to  a  port  or  place  without  the  state. 
Sow,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
)ve  bounden  John  Doe  and  William  Ryan,  their  heirs,  executors, 
administrators,  shall  well  and  truly  pay  to  the  said  The  Atlantic 
ansport  Company  all  expenses,  damages,  and  charges  which  may  - 
incurred  by  the  said  company,  or  to  which  it  may  be  subjected, 

unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
n  of  the  vessel  for  that  purpose ;  or  if  the  plaintiff  shall  prove 
.t  the  owner  or  master  of  the  said  vessel,  before  the  shipment  of 
:  goods,  had  actual  information  of  the  granting  of  the  warrant, 
that  he  has  in  any  wise  connived  at  or  been  privy  to  the  ship- 
nt  of  the  said  goods,  for  the  purpose  of  screening  them  from 
al  process,  or  of  hindering,  delaying,  or  defrauding  creditors, 
n  this  obligation  to  be  void  and  of  no  effect,  otherwise  to  remaii. 
full  force  and  effect. 

.n  witness  whereof  we  hereunto  set  our  hands  and  seals,  this  S9th 
!  of  January,  i897.  John  Doe.  (s&AiS 

William  Ryan.      (seal) 
signed,  sealed,  and  delivered  in  the  presence  of 

Edward  L.  Clark. 
Acknowledgment  as  in  Form  No.  2717. ) 

Justification  as  in  Form  No.  2717.) 
Apprvoal  as  in  Form  No.  2717.) 

net  out,  to  some  extent,  the  com-  freight,  expenses,  and  charges,  and  for 
1-law  rule,  bj  making  it  lawful  for  his  liability  upon  outstanding  bills  of 
master  to  proceed  on  the  voyage  lading,  and  they  are  necessarily  co-ex- 
withstanding  the  issuing  of  anj  at-  tensive  with  the  value  of  the  goods. 
iment,  unlens  a  bond  is  given  con-  It  follows,  that  neither  the  owner  of 
oned  to  pay  all  expenses,  damages,  the  goods  nor  any  creditor  can  take 

charges  which  may  be  incurred,  or  the  goods,  without  first  givin,^  the  in- 

rhich  they  may  be  subjected /or  un-  demnity  which  the  common-law  rule 

ling  the  goods  and  forall  necessary  and  the  statute  prescribe.     An  attach- 

•ntion.     Both  the  common  lawand  mem  cannot  be  levied.     The  sheriff  is 

statute  recognize  the  right  of  the  commanded  to  levy  the  goods  of  the 

iter  or  ship-owner  to  a  tien  for  defendant  in  tbeactlon.  Thegoodsin 
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ATTACHMENT,   ETC. 

12.  inventoFy  and  Appraisement. 

a.  Oath  of  Appraisers,  t 

NEW  rORK. 

Pofm  No.  ig43. 


Supreme  Court, 

New  York  County. 

The  Trow  Printing  and  Bookbinding 

Company,  plaintiff, 

against 

James   W.  Hart,  defendant. 


City  and  County  of  New  York,  b 

Joseph  Durirovp  and  Daniel  />.  McL'artAy,  I 
sworn,  each  for  himself  says  that  he  will  well  and  truly  make  i 


and  just  inventory,  and  well  and  truly  appraise  the  property  o 
defendant  James  W.  Hart,  in  the  above-entitled  action,  seize 
the  sheriff  of  the  City  and  County  of  New  York  by  virtue  o 
warrant  of  attachment  issued  in  the  said  action  according  t< 
best  of  his  ability. 

Sworn  to  before  me,  this  %ltk  day  of  )       Joseph  Durbrow. 
August,  187.4.  S      Daniel  F.  McCarth 

George  Jay,  Notary  Public,  New  York  County. 

b.  iDTsntory  and  AppndaenMnt. 

NEW   YORK.* 

Form  No.  *g44. 
(  Venue  and  title  of  action  as  in  Form  No.  £943.) 
Inventory  of  the  property  of  the  defendant,  Richard  Roe,  ii 
above  action,  so  far  as  the  same  has  come  to  the  hands,  posses 

question  were  not  his  propertj.    Alien,         Where  the  attachment   was   I 

in  tiie  nature  of  a  special  property,  ei-  from  a  justice's  court: 
isted  in  favor  of  the  plaintiff  to  their        The    constable    must,   immed 

full   value.     Neither  the  shipper  nor  after  maklns  the  inventory,  and  a' 

eheriff  had  anj  more  right  to  seize  the  six  days  before  the  return  day  < 

i;oods,  without  furnishing  indemnity,  summons,  serve  the  summons,  to| 

than  any  stranger.     The  plaintiff  was  with  the  warrant  of  attachment  ai 

entitled  to  hold  the  goods  as  his  secu-  ventory,  upon  the  defendant,  by 

rily.  and,  if  taken  by  a  stranger,  it  would  ering  to  him  personally  a  copy  of 

have  been  a  trespass,  for  which   the  if  hecan,  with  reasonibie  diligent 

plaintiff  could  recover  their  value,  and  found  within  the  county ;  or,  if  hi 

hold  the  proceeds  in  lieu  of  the  goods,  not  be  so  found,  by  leaving  a  cc 

Campbell  v.  Conner,  70  N.  Y.  434.  each,  certified  by  tfie  constable,  i 

1.  This  form  is   taken  from   Trow's  last  place  of  residence  of  the  dete 

Printing,  etc.,  Co.  Jf.  Hart,  85  N.Y.  500.  in  the  county,  with  a  person  of  su 

I.  This   Inventory  is  adapted  from  age  and  discretion ;  or.  if  such  p 

the  one  used  in  Trow's  Printing,  etc.,  cannot  be  found  there,  by  posting 

Co.  V.  Hart,  85  N.  Y.  500.     The  in-  the  outer  door.and  alsodeposiiii 

ventory  must,  within  five  days  after  the  other  copy  in  the  nearest  postofKi 

levy,  be  filed  in  the  office  of  the  clerk  closed  in  a  sealed  post-paid  wn 

of  the  county,  where  the  property  is  directed  to  the  defendant  at  hie 

attached.     N.  Y.  Code   Civ.  Proc.,  4  dence;  or,  it  the  defendant  has  no 

654.  of  residence  in  the  county,  by  de 
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or  know^Iedge  of  the  sheriff  of  the  city  a//</ county  of  New  Tork^  by 
virtue  of  a  warrant  of .  attachment  issued  by  the  Hon.  y.  7\  Daly^ 
taken  with  the  assistance  of  yoseph  Durbrow  and  Daniel  F.  ^/c- 
CarthVy  two  disinterested  freeholders,  summoned  and  sworii  by  said 
sheriff  to  assist  in  taking  the  same  this  27th  day  of  August,  it>78. 
All  those  certain  lots^  pieces,  or  parcels  of  land  being-  in  the  city  of 
New  Tor  Kg,  state  of  New  Tork,,  known  as  No,  230  East  Eigh- 
teenth street  in  satd  city,  and  bounded  and  described  as  follows: 
Beginning  at  a  point  on  the  southerly  side  of  Eighteenth  street  300 
feet  east  from  the  corner  formed  by  the  intersection  of  the  easterly 
line  of  Third  avenue  with  the  southerly  line  of  Eighteenth  street, 
running  thence  southerly  and  parallel  with  Third  avenue  100  feet; 
thence  easterly  and  parallel  with  Eighteenth  street  25  feet;  thence 
northerly  and  parallel  with  Third  avenue  100  feet;  and  thence  west- 
erly  along  the  southerly  line  of  Eighteenth  street  26 feet  to  the  point  or 

place  of  beginning. $19,500, 

Seven  hundred  and  eighty  shares  of  twentyfive  dollars  each  in  the 
capitzlstockof  the  American  Mercantile  Agency  Company,  .  $1,000. 
The  aggregate  value  thereof  is  appraised  by  them  at  the  sum  of 
twenty  thousand  Jive  hundred  dollars. 

Bernard  Reilly,  Sheriff  of  the 
City  and  County  of  New  Torh, 
yoseph  Durbrorw, 
Daniel  E.  Mc  Carthy, 

Appraisers. 

MARYLAND  —  8CHBDULB. 

Form  No.  2945- 
(Precedent  in  Boarman  v.  Patterson,  i  Gill  (Md.)  377.)^ 

(Attached  to  the  return  was  this  schedule:^ 

A  schedule  of  the  goods  and  chattels,  lands  and  tenements  of 

Ing  it  to  the  person  in  whose  possession  Missouri.  —  Bums'      Anno.     Prac. 

the  property  attached  is  found.     N.  Y.  Code  (1896),  §  791. 

Code  Cfiv.  rroc.,  ^  2910.  Af0i»/ai»a.— Code  Civ.  Proc.  (1895), 

It  seems  that  the  failure  of  the  sheriff  f  902. 

to  make  and  return  an  inventory  will  Nevada. — Gen.  Stat.  (1885),  §  3'54< 

not  invalidate  the  levy  if  otherwise  suf-  North  Carolina,— ClArk^s  Code  Civ. 

ficient,  as  the  provision  requiring  an  Proc.  (1892),  f  359. 

inventory  is  for  the  benefit  of  thecred-  North  Dahota, — Rev.  Code  ( 1895),  § 

itor  at  whose  suit  the  attachment  is  5361. 

issued.     McGinn  v.  Ross,  11  Abb.  Pr.  Utah. — 2  Comp.  Laws  (1888),  §  3317. 

N.  S.  (N.  Y.  Super.  Ct.)2o.  IiiTMitory  and  Appraisement — Ken- 
See  also  the  statutes  of  the  following  tnCky. — The  officer  who  has  executed 

states :  an  order  of  attachment  under  the  pro- 

Ca/iybrifia.— Code  Civ.  Proc.  (1886),  visions  of    Bullitt's    Civ.    Code    Ky. 

^  546.  (1895),  h  303>  subd.  2,  must  furnish  an 

Idaho, — Rev.  Stat.  (1887),  §  431 1.  inventory  and  appraisement  of  the  at- 

Indiana. — Horner's  Stat.   (1896),  ^  tached  property  or  be  in  contempt  of 

921.  court.  Bullitt's  Civ.  Code  Ky.  (1895), 

Iowa. — Miller's  Rev.  Code  (1890),  ^§  §  204. 

2973,  ^997-  ^-  '^1^^  proceedings  in  the  case  of 

Minnesota. — Stat.  (1894),  ^  5293.  Boarman   v.  Patterson,  i    Gill  (Md.^ 
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2946. 


ATTACHMENT,  ETC, 


2947. 


Ignatius  Boarman,  seized  and  taken  at  the  suit  of  Fielder  Israel 
and  Henry  Patterson,  executors  of  Henry  Peters,  by  virtue  of  a 
writ  of  attachment  issued  out  of  Baltimore  County  Court,  to  the 
sheriff  thereof  directed,  and  appraised  by  us,  the  subscribers,  who 
first  being  duly  summoned  and  sworn  for  that  purpose.  Given  un- 
der  our  hands  and  seals,  this  20th  day  of  January,  \%Jfl. 

One  lot  of  ground  fronting  on  (here  was  set  out  a  description  of 
the  land  levied  upon  and  attached).       [John  Jones.         (sbal) 

Samuel  Smith,     (sbal)] 

CALIFORNIA. 

Form  No.  2946. 

Sheriff's  Office  of  the  City  and  County  of  San  Prancisco. 

By  virtue  of  the  annexed  writ  I  duly  attached  all  moneys,  goods, 
credits,  effects,  debts  due  or  owing,  and  all  other  personal  property 

ior  all  stock,  or  shares,  or  interest  in  stock  or  shares,  of  the  Empire 
"^ruit  Company)  belonging  to  the  defendant  {or  either  of  them,  if 
there  be  more  than  one  defendant)  in  the  possession  or  under  the 
control  of  the  parties  hereinafter  named,  by  serving  upon  each  of 
them  respectively,  personally,  in  the  city  and  county  of  San  Pran- 
cisco, at  the  time  set  opposite  their  respective  names,  a  copy  of  said 
writ,  together  with  a  notice  in  writing  that  said  property  was  atr 
tached  in  pursuance  of  said  writ,  and  not  to  pay  over  or  transfer 
the  said  property  to  any  one  but  myself.  Statement  demanded 
(here  give  the  names  of  the  persons  so  served,  with  the  date  of  serv- 
ice upon  each,  and  the  answer  of  each  in  response  to  the  sheriff'* s 
demand,  and  annex  also  a  schedule  and  appraisement  of  the  prop* 
erty  taken  on  attachment),^  Samuel  Short,  Sheriff. 

By  Daniel  Short,  Deputy  Sheriff. 


IDAHO. 


k 


Form  No.  2947. 

John  Doe,  plaintiff,      )  sheriff's  Inventory,  with  Keeper's  Re- 
agamst  >      ^^gjo^ 

Richard  Roe,  defendant.  )  . 

By  virtue  of  a  writ  of  attachment  against  the  defendant  in  the 


377,  were  reversed,  but  not  for  the  in- 
validity of  the  return  and  schedule. 

Miobigan. —  Berrliig  a  Oopy  of  the  In- 
ventoiy  only  upon  defendant  is  not  a 
sufficient  personal  service  of  an  attach- 
ment within  the  provisions  of  Mich. 
Comp.  Law^s  (1871),  §  6402. 


it  appeared  from  the  return  that  the 
certified  copy  of  the  return  was  served 
did  not  render  the  return  fatal. 

1.  The  sheriff  must  make  a  full  in- 
ventory of  the  property  attached  and 
return  the  same  with  the  writ.  To 
enable  him  to  make  such  return  as  to 


A  copy  of  the  attachment  must  also  debts  and  credits  attached,  he  must  re- 
be  served.  Stearns  v.  Taylor,  27  quest  at  the  time  of  service  of  the 
Mich.  88.  But  in  Leonard  v.  Wood-  party  owing  the  debt  or  having  the 
ward,  34  Mich.  514,  it  was  held  that  credit  to  give  him  a  memorandum 
the  fact  that  the  officer's  return  did  stating  the  amount  and  description  of 
not  show  that  the  copy  of  the  writ  each,  and  if  such  memorandum  be  re- 
sen-ed  was  certified  to  by  him  where  fused  he  must  return  the  fact  of  refusal 
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2948.  ATTACHMENT,  ETC.  2940. 

above  entitled  cause  for  one  thousand  dollars  {f  1,000),  with  inter- 
est and  costs,  duly  attested  the  S4^A  day  of  December,  A.D.  \Z96, 
I  have  levied  upon  the  following  property  upon  premises  of  and 
in  the  possession  of  the  said  Richard  Roe,  to  wit  inhere  insert  an 
inventory  of  all  the  property  attached) . 
Dated  this  26th  day  of  December,  iS96. 

Henry  Slocum,  Sheriff. 
By  Eugene  Withers,  Deputy  Sheriff, 
Keeper's  Receipt. 
I  hereby  acknowledge  that  I  have  received  the  within  described 
property  so  levied  upon  by  the  sheriff  of  Ada  county,   from  said 
sheriff,  and  hereby   promise  and  undertake  to  return  the  same  and 
every  part  thereof,  to  the  said  sheriff  on  demand. 
Dated  this  26th  day  of  December,  iS96. 

Samuel  Short,  Sheriff's  Keeper, 

LOUISIANA.! 

Form  No.  2948. 

The  following  is  a  description  of  the  property  this  20th  day  of 
January,  i8P7,  seized  by  me,  by  virtue  of  an  attachment  issued  by 

the  Honorable  Abraham  Kent,  Justice  of  the  Peace  of  the 

ward,  in  the  parish  of  Orleans,  taken  in  the  presence  of  John  Smith 
and  William  Jones,  two  credible  and  disinterested  witnesses,  to  wit 
(here  give  a  list  of  the  property) , 

Dated  this  20th  ^y  of  January,  iS97. 

Clyde  Culp,  Constable  of  the  — —  Ward. 

NEW  JERSEY. 2 

Form  No.  2949. 

Inventory  and  appraisement  of  the  real  and  personal  estate  of  the 
defendant,  Richard  Roe,  by  me  attached  on  29th  day  of  January^ 
\%97,  by  virtue  of  the  writ  of  attachment  hereto  annexed,  made  on 
the  day  and  year  aforesaid  by  me,  Simon  Stevenson,  sheriff  of  the 
county  of  Hudson,  with  the  aid  of  Edward  Alexander^  a  discreet 
and  impartial  freeholder  of  the  said  county  of  Hudson.  (Here  de- 
scribe the  realty  so  as  to  identify  it;  the  personalty  by  piece  or  parcel, 
specifically  stating  the  appraised  value  of  each;  and  also  any  debts 
due  and  owing  defendant  from  persons,  naming  such  persons, ) 

Simon  Stevenson,  Sheriff. 

with  the  writ.  The  party  refusing  to  and  minute  inventory  of  the  same, 
give  the  memorandum  may  be  required  which  he  shall  send,  annexed  to  his 
to  pay  the  costs  of  any  proceedings  return,  to  the  office  of  the  clerk.  Gar- 
taken  for  the  purpose  of  obtaining  in-  land's  Rev.  Code  La.  (1894),  $  257. 
formation  respecting  the  amounts  and  An  inventory  is  not  necessary  when 
description  of  such  debt  or  credit,  the  property  is  bonded.  McRae  v, 
Cal.  Code  Civ.  Proc  (1886),  f  546.  Austin,  9  La.  Ann.  361. 

1.  iBVWitoiy.— The  sheriff  must  take  8.  See  N.  }.  Gen.  Stat.  (1895),  P* 

charge  and  keep  possession  of  all  the  100,  f  16,  requiring  the  officer  serving 

goods   attached,  and  shall  make,   in  the  writ  and  a  freeholder  to  make  an 

the  presence  of  two  witnesses,  an  exact  inventory  and  appraisement. 
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2958.  ATTACHMENT,  ETC,  2954. 

I  do  hereby  certify  that  the  above  named  yames  Wilson  and 
John  Z.  Johnson  are  householders  of  said  county  of  Cuyahoga; 
that  they  were  duly  summoned  and  sworn  by  me  truly  to  assess  the 
value  of  the  above  described  property ;  that  they  inventoried  and  ap- 
praised all  the  property  attached,  as  above  set  forth,  this  26th  day 
of  April,  A.D.  i8P7.  Thomas  Jones,  Constable. 

e.  Order  on  Sheriff  to  Return  an  Inventory,  i 

NEW  YORK. 

Form  No.  2953. 

{Venue  and  title  of  action  as  in  Form  No.  ^17.) 
Due  proof  of  the  neglect  of  /Richard  Jones,  sheri£P  of  the  City  and 
County  of  New  Tork,  to  return  an  inventory  of  the  property  of 
Richard  Roe,  attached  herein  under  a  warrant  of  attachment  issued 
herein  December  21,  \%96,  appearing  from  the  annexed  affidavit  of 
John  Doe,  plaintiff  herein. 

Now,  upon  motion  of  John  Gaunt,  attorney  for  said  plaintiff,  it  is 
Ordered  that  the  said  Richard  Jones,  sheriff  of  the  City  and 
County  of  Nenv  Tork  return  an  inventory  of  the  said  property  of 
Richard  Roe,  attached  by  said  sheriff  in  this  action,  within  ten  days 
after  service  of  a  copy  of  this  order  upon  the  said  Richard  Jones, 
sheriff  of  the  City  and  County  of  New  Tork. 

New  Tork,  December  SI,  i8P5.  Roger  A.  Pryor, 

J.  S.  C. 

18.  Sale  of  Personal  Property  before  Judgrment. 

a.  In  General. 

Personal  property  taken  under  a  writ  of  attachment  may  be  sold 
by  the  consent  of  the  parties  in  like  manner  as  under  execution 
process." 

CBRTIFICATB    OF    SALB. 

Form  No.  9954. 

(Precedent  in  Hatch  v.  Hart,  40  N.  H.  93.) 

^  .^^^idorsed  upon  the  sheriff'' s  return  was  the  following:") 

Grafton,  ss.,  October  SI,  i857. 
^I71rB.c  said  Smith,  creditor,  and  Miner,  debtor,  having  consented 

a.      XJpon   the  application  of  either  New  Ham  fakir 9, — Pub.Stat.  (1891), 

9aK'^3^  «  and  proof  of  the  neglect  of  the  c.  220,  ^  19. 

sber^flp,  the  court  or  judge  may,  by  Vermont. — Stat.    (1894),    W    '4^7t 

ordcB-^  require  the  sheriff  to  return  an  1428. 

iQv-ev^^ory.     Disobedience  of  such  an  Bale  of  AttaolMd  Property  Fot  Peilslui- 

orde*  sr    may  be  punished  as  contempt  of  ble  by  order  of  the  court.   See : 

coixi-t:.    .N.  Y.  Code  Civ.  Proc.,  ^  681.  -4 ri><>«a.— Rev.  Stat.  (1887),  p.  60, 

*.     J^fatne.—Rev,  Stat.  ( 1883),  c.  81,  $  par.  59. 

f'  California, —Code C'ly.Vroc.  (1886), 

^^^^sackusetts.—Vyxh.  Stat.  (1887),  c.  ^  548. 

^^*»  *  89.  IdaMo.—Key.  Stat.  (1887),  i  4313. 
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2954.  ATTACHMENT,  ETC,  2954. 

and  agreed  that  the  goods  attached  in  the  above  action  should  be 
sold  at  public  auction,  and  the  proceeds  retained  to  satisfy  the  judg- 
ment that  may  be  rendered  in  said  suit,  I  advertised  the  said  goods 
for  sale  on  Tuesday,  ihejifth  day  of  November,  i8J7,  at,  &c.,  and 
on  the  ^\^  fifth  day  of  November  I  sold  the  same  goods,  at  the  time 
and  place  above  mentioned,  at  public  auction,  to  the  highest  bidder, 
for  the  prices  set  forth  in  the  schedule  hereto  annexed,  in  whole 
amounting  to  $30.60,  from  which  sum  I  have  deducted  the  amount 
paid  on  a  mortgage  to  which  said  goods  were  subject  at  the  time  of 
attachment  and  my  fees  and  charges  of  sale,  being  $15,  and  hold 
the  net  proceeds,  being  $15.60,  in  my  hands,  to  satisfy  any  execu- 
tion that  may  issue  in  said  suit.  Charges  of  sale :  advertising, 
$2.00;  selling,  $2,00,  The  property  on  the  schedule  annexed  was 
subject  to  a  mortgage  to  yohn  Barnard.  On  the  15th  day  of  Octo- 
ber, i857, 1  demanded  of  the  said  yohn  Barnard  an  account,  under 
oath,  of  the  amount  due  on  the  debt  or  demand  secured  by  said 
mortgage,  and  on  the  same  day  he  disclosed  that  there  was  $11  due, 
which  sum  I  have  paid  him,  and  deducted  the  same  sum  out  of  the 
proceeds  of  the  sale. 

Schedule  of  goods  attached  on  the  annexed  writ,  with  the  names 
of  the  purchasers,  and  the  prices  for  which  they  were  sold :  Three 
tons  of  hay  to  John  Barnard  at  $7  per  ton,  $21.00;  i  ton  of  hay  to 
yohn  Barnard,  at  $S  per  ton,  $1.50. 

b.  Perishable  Property. 

Whenever  personal  property  levied  upon  is  perishable  in  its  nature 
or  liable  to  great  deterioration  in  value,  and  in  most  jurisdictions 
where  the  cost  of  keeping  such  property  shall  be  greatly  dispropor- 
tionate to  its  value,  or  it  appears  that  the  sale  thereof  would  be  for 
the  benefit  of  the  parties  interested,  the  court,  or  judge  in  vacation, 
may  direct  an  order  for  the  sale  of  the  property  before  final  judg- 
ment, provided  defendant  fails  to  replevy  the  property  or  give  a 
bond  to  discharge  the  attachment.^ 

Montana. — Code  Civ.  Proc.  (1895),        Arkansas. — Sand.  &  H.  Ark.  Dig. 

^  904-  (1894),  *  347- 

North  Carolina.— CltLTk's  Code  Civ.  Caii/ornia. ^Code  Civ.  Proc.(  i886)^ 

Proc.  (1892),  ^  360.  ^  547. 

Ohio.— 2  Rev.  Stat.  (1894.) »  ^  5544-  Colorado.— '^\\V%  Anno.Code  ( 1896), 

Utah. — 2  Comp.  Laws  (1088),  §  3319*  ^  107. 

After  Batiim  of  Proo6M. — Sale  of  per-  Delaware.  —  Laws    (1893),    P*   7^3> 

sonal  property  not  perishable  after  re-  ^  6. 


turn  of  process.     Vt.  Stat.  (1894),  f$  District  of  Columbia.— Comp.  Stat. 

1427-1436.  D.  C.  (1894),  c-  55»  *  104- 

Kortgaced  Property. — Sale  of  mort-  Florida. — Rev.  Stat.  (1892),  §  1655. 

gaged  chattel  before  judgment.  Georgia. — Code  (i88a),  §  3321. 

New  Hampshire.— Vuh.  Stat.  (1891),  Idaho.— Rev.  Stat.  (1887),  §  4312. 

p.  609.  Illinois. — Starr  &  Curt.  Anno.  Stat. 

If hode  Island. — Gen.  Laws  (1896),  p.  (1896),  p.  457,  par.  20. 

884.  /if^/iajya.— Horner's  Stat.  (1896),  ^ 

1.  As  to  the  sale  of  perishable  prop-  929. 

ertj,  see  the  following  statutes :  Iowa. — Miller's  Rev.  Code  (i888)> 

Alabama. — Civ.  Code  (1886),  f  2958.  f  2999. 
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(1)  Application  for  Order  of  Salb.^ 
alabama notice  of  motion. 

Form  No.  2955. 
John  Z><>e,^plaintiff,      j     j^  ^j^^   ^^^^^.^  ^^^  ^^  Jefferson 

„.,      J   %       .  c     J     i-C         county,  state  of  Alabama. 
Richard  Roe^  defendant.  )  ^ 

To  (yeremiah  Mason,  the  attorney  for)  John  Doe  (or  Richard 
Roe),  the  plaintiff  (or  defendant)  in  this  cause: 

Please  take  notice  that  the  undersigned  will  move  the  court  at  the 
April  term  thereof,  to  be  holden  at  the  court-house  in  the  city  of 
Birmingham,  county  and  state  aforesaid,  on  the  lOih  day  of  April, 
1S97,  at  ten  o'clock  in  the^br^noon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  commanding  the  sheriff  of  Jefferson 
county  to  sell  certain  property  (here  describe  the  proper  tyVhy  him, 
the  said  sheriff,  heretofore,  to  wit,  on  the  18th  day  of  December, 
i%96,  levied  on  as  the  property  of  Richard  Roe,  the  defendant  in 
this  cause,  under  and  by  virtue  of  a  writ  of  attachment  issued  in  the 

Kentucky.  —  Bullitt's    Civ.    Code        South    Carolina. —Code  Civ.  Proc. 

(1895).  *  2i8-  (1893).  *  255- 

Louisiana, — Garland's    Rev.    Code         Tennessee. — Code    (1896),   ^^   5264, 

(1894),  h  261.  5265. 

Maine, — Rev.  Stat.  (1883),  c.  81,  f§  7>«<m.— Rev.  Stat.  (1895),  art.  205- 

31, 32.  208. 

Maryland. — Laws  (1892),  p.  863,  c.  Utah, — 2  Comp.  Laws  (1888),  $3318. 

64.2.  Vermont. — Stat.    (1894),   kk    ^429. 

Massac k  usetts . — Pub.  Stat .  ( 1 887  ) ,  c.  1430,  143 1 . 

161,  ^4  90,  91.  Virginia, -^Code  (1887),  §  2975. 

Michigan,  —  How.     Anno.     Stat.  Washington, — 2  Hill's  Anno.  Stat. 

(1882).  §§  6849,  8011.  (1891),  *  303- 

ilfjji««<>/a.— Stat.  (1894),  4  5295.  West    Virginia, —Code    (1887),    c. 

Mississippi . — Anno.  Code  (1892),  f  106,  §  13. 

160.  Wisconsin, — Sanb.  &  B.  Anno.  Stat. 

Missouri,  —  Burns'    Anno.     Prac.  (1889),  f  2740. 

Code  ( 1896),  H  793*  839.  Bale  of  live  Stook  Lovtod  upon,  bef6n 

Montana,— Code  Civ.  Proc.  (1895),  J1iidgm«iit. — For  the  proceedings  and 

4  903.  right  to  sell  live  stock  levied  on  in  at- 

Nevada. — Gen.  Stat.  (1885),  ^  3155.  tachment  pending  the  suit,  see  p.  474, 

Ar^w//^ajw/5A/>«f.— Pub.  Stat.  (1891),  par.  61,  Starr  &  Curt.  Anno  Stat.  111. 

p.  610.  (1896).     Similar  statutory  provisions 

New  Jersey. — Gen.  Stat.  (1895),  P«  exist  in: 

i<^i  §  39*  P>  113*  h  84.  Massachusetts. — Pub.  Stat.  (1887),  c. 

Nevf  Mexico, — Comp.  L.  (1884),  ^^  161,  ^  90. 

1953*  '954*  Michigan. — How.  Anno.  Stat. (1892), 

New   rbf*.  — Code    Civ.    Proc.,   ^  4  6849. 

656.  New  Hampshire,— Puh.  Stat.  (1891), 

*  North  Carolina,— CltLrk* 8  Code  Civ.  p.  610. 

Proc.  (1892),  §  360.  Rhode  Island, — Gen.  Laws  (1896).  p. 

North  Dakota,— K^.  Code  (1895),  883. 

♦  5369.  Vermont,— St9Lt.  (1894),  ^ J  ^A^9y  i430- 

Oregon. — i  Hill's  Anno.  Laws(i892),  1.  FotlM  of  ApidloatloB  for  an  order  to 

\  153.  sell  property,  see : 

Pennsylvania.— BrigYkt.  Purd.  Dig.  Ca/i/bmia.— Code  Civ.  Proc.  (i886), 

(189A),  p.  696,  i  7;  p.  701,  §  46.  *  548. 

Rhode  Island. — Gen.  Laws  (1896),  Montana, — Code  Civ.  Proc.  (1895), 

p.  883.  k  905. 
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above  entitled  cause,  by  the  Honorable  Carroll  yohnson^  Judge  of 
the  Circuit  Court  of  said  county,  for  the  reason  that  said  property 
is  perishable  {here  may  be  set  out  the  facts  showing  the  perishable 
nature  of  the  property) .  John  Doe  (or  Richard  Roe^ 

February  18,  i8P7.  or  Oliver  Elsworth,  Attor- 

ney for  the  Plaintiff  or  the 
Defendant),  i 

CONNECTICUT NOTICE  OF  APPLICATION.^ 

.    Form  No.  2956. 

yohn  Doe,  plaintiff,       ) 

against  >  ss. 

Richard  Roe,  ^eiendsint,) 
To  the  Defendant  in  the  above  entitled  case : 

This  is  to  notify  you  that  the  plaintiff  in  said  cause  is  about  to 
apply  to  yohn  Sloane,  judge  of  the  Superior  Court  (or  county  com- 
missioner) of  Middlesex  county,  for  an  order  of  sale  of  certain  per- 
sonal property,  viz.  {here  describe  the  property  sought  to  be  sold), 
attached  in  said  suit  and  now  in  the  possession  of  William  Billings, 
sheriff  of  said  county,  pursuant  to  the  statute  in  such  cases  made  and 
provided. 

And  you  are  hereby  requested  to  choose  an  appraiser  of  the  above 
described  personal  property,  and  to  agree  with  the  plaintiff  upon  the 
choice  of  another  appraiser  of  said  property. 

Dated  at  Haddam  this  2Jtth  day  of  December,  A.D.  i8P(?. 

yohn  Doe,  Plaintiff. 

To  the  sheriff  of  the  county  of  Middlesex,  his  deputy  or  either  of 
the  Constables  of  the  town  of  Haddam,  in  said  county  : 

You  are  hereby  directed  to  make  service  of  the  foregoing  notice 
upon  the  said  Richard  Roe,  and  make  return  of  your  proceedings 
thereon  and  of  the  answer  that  said  Richard  Roe  makes  thereto. 

Dated  at  Haddam  this  2Jtth  day  of  December,  A.D.  \%Q6 

Henry  Grimshatv,  Justice  of  the  Peace. 

DELAWARE PETITION.  • 

Form  No.  2957. 

To  the  Honorable  Charles  M,  Cullen,  Associate  Judge  of  the 
Superior  Court  of  the  State  of  Delaware  in  and  for  Kent  County: 

The  petition  of  yohn  Doe  respectfully  represents,  that  by  virtue 
of  a  writ  of  foreign  attachment  issued  out  of  the  Superior  Court  of 

1.  Wlio  may  Kore. — ^The  motion  for  of  the  time  and  place  of  the  applica- 

the  sale  may  be  made  by  either  party,  tion.     Sand.  &  H.  Ark.  Dig.  (1894.),  f 

Ala.  Civ.  Code  (1886),  f  29^8.  34S. 

Arkanuui. — No  order  shall  be  made  9.  See  Conn.  Gen.  Stat. (1888),  f  925. 

in  vacation  without  reasonable  notice  8.  Del.  Laws  (1893),  p.  783,  §  6,  relat- 

in  writing  to  the  opposite  party,  or  his  ing  to  petition  for  onter  to  sell  goods 

attorney,  if  either  of  them  reside  in  the  seized  by  sheriff  under  writ  of  foreign 

county  in  which  the  cause  is  pending,  attachment. 
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the  state  oi  Delaware  in  and  for  Kent  county,  dated  the day 

of ,  A.D.  i8P6,  being  No.  181  to  the  J/ay  Term,  A.D.  i8P^, 

of  said  court,  Henry  Slocum^  sheriff  of  Kent  county  aforesaid,  at 
the  suit  of  the  said  John  Doe  versus  Richard  Roe,  did  seize  and 
attach  the  following  goods  and  chattels,  viz.  (here  enumerate  ariu 
cles  and  appraisement  as  appears  in  the  writ) . 

Your  petitioner  further  represents  that  the  keeping  of  the  above 
named  goods  and  chattels  will  cause  expense,  and  therefore  prays 
your  honor  to  make  an  order  requiring  the  said  Henry  Slocum,  sheriff 
as  aforesaid,  to  sell  the  same  and  return  the  money,  obtained  there- 
for,  subject  to  the  order  of  the  said  court,  according  to  the  provi- 
sions of  an  Act  of  the  General  Assembly  of  the  state  of  Delaware 
in  such  case  made  and  provided,  and  vour  petitioner  will  ever  pray 
{concluding  in  usual  manner) . 

MARYLAND PBTITION.* 

Form  No.  2958. 

"^       .     ,         f    State  of  Maryland. 
R'  h     d   R      \    ^^  ^^®  Circuit  Court  of  Harford  County. 

The  petition  of  yohn  Doe  (or  Richard  Roe) ,  plaintiff  (or  defend^ 
ant),  in  the  above  entitled  cause,  respectfully  represents  to  the  court 
{ox  judge,  naming  him)  that  under  and  by  virtue  of  a  writ  of  attach- 
ment issued  in  the  above  entitled  cause,  Simon  Stevenson,  sheriff  of 
Harford  coxxnty ,  has  levied  upon,  seized,  and  taken  {here  describe 
the  property),  which  is  perishable  in  its  nature  and  liable  to  de- 
teriorate in  value,  or  even  become  valueless,  prior  to  the  time  for  the 
condemnation  of  the  same  in  this  attachment  proceeding;  that  it 
will  be  expedient  and  for  the  better  promotion  of  the  ends  of  justice 
that  said  property  be  sold :  Wherefore  your  petitioner  prays  that  an 
order  be  granted  directing  the  sale  of  said  property  on  such  terms 
and  notice  as  for  the  interest  of  the  parties  concerned  may  be  proper. 

yohn  Doe  (or  Richard  Roe,  or  Oliver  Elsworth, 

Attorney  for  Petitioner, ) 

NBW  JRR8BY  —  PETITION  —  COURT  OF  RBCORD.3 

Form  No.  9959. 

Hudson  Circuit  Court. 
John  Doe     )  i„  Case. 
RiX^^Roe.  \  ^"  Attachment. 

To  the  Honorable  Carroll  yohnson,  judge  of  the  said  Circuit 
Court :  Your  petitioner,  yohn  Doe,  plaintiff  in  this  cause,  respect- 

1.  This  application  is  drawn  under  of  sale  of  perishable  property  when  he 

the  Md.  Laws  (1892),  p.  863,  c.  642,  is    out    of   the    commonwealth,    see 

amending  Md.  Gen.  Laws  (i8i88),  art.  Mass.  Pub.  Stat.  (1887),  c.  161,  f  93. 
9.  4^36.  i.  This  petition  is  drawn  under  N.  J. 

'  I. — Notice  to  defendant  Gen.  Stat.  (1895),  p.  105,  f  39. 
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fully  shows  unto  your  honor  that  on  the  29th  day  of  yanuary^  i8P7, 
under  and  by  virtue  of  a  writ  of  attachment  issued  in  this  cause, 
Simon  Stevenson^  sheriff  of  Hudson  county,  attached  {here  describe 
the  property)^  as  the  property  of  Richard  Roe^  defendant  in  this 
cause,  as  appears  by  said  sheriff's  return  to  said  writ  and  the  an- 
nexed inventory;  that  said  sheriff  now  has  such  property  and  keeps  it 
at  a  large  expense,  of  (designate  cost  of  keeping  properly^ ; 
that  the  said  property  is  of  a  perishable  nature  for  the  reason  that 
{state  facts  showing  perishability^  ;  that  it  is  a  great  exjjense  to 
keep  said  property,  and  that  the  value  of  the  same  is  continually 
deteriorating. 

Wherefore  petitioner  prays  for  an  order  directing  the  sale  of 
said  property  and  for  the  appointment  of  some  honest,  discreet,  and 
proper  person  as  auditor  in  this  cause,  to  sell  said  property  in  the 
way  and  manner  by  the  statute  in  such  case  made  and  provided. 

And  your  petitioner  will  ever  pray,  etc.  John  Doe. 

(  Verification.)!^ 

NEW  JBRSBY AFFIDAVIT  —  JUSTICE'S  COURT.* 

Form  No.  2960. 

State  of  New  Tersev  )  ^^  *^^  ^^"""^  ^^^  '^"^^  ^^  ^"^*"  Causes, 

^       .       c  Ty  "^^  }■  8S.        before  Abraham  Kent^  Justice  of  the 

County  of  Bergen.      \  Peace. 

John  Doe      ) 
against        >  In  Attachment. 
Richard  Roe.  ) 

John  Doe,  the  plaintiff  above  named,  being  duly  sworn,  upon  his 
oath  saith  that  by  virtue  of  the  writ  of  attachment  issued  in  the 
above  cause,  Clyde  Culp^  constable,  has  seized  one  goat,  one  bay 
mare,  and  tvjo  calves  as  the  property  of  the  defendant,  and  now  has 
them  in  his  possession ;  that  said  property  is  perishable  inasmuch  as 
the  goat,  the  bay  mare,  and  calves  aforesaid  may  get  sick  and  die, 
and  in  the  opinion  of  the  deponent  all  the  animals  above  mentioned 
should  be  sold  as  soon  as  may  be.  John  Doe, 

Sworn  and  subscribed  this  ^— ^—  day  of  February,  A.D.  i8P7, 
before  me,  Abraham  Kent,  Justice  of  the  Peace. 

1    For  forms  of  Verifications  consult  son,  sheriff  of  said  county,  did,  on  the 

that  title.  99th  day  of  yanuary,  attach  {here  de- 

8.  This  afiidavit  is  drawn  under  N.  J.  scribe  prof  erty)  as  the  property  of  said 

Gen.  Stat  (1895),  p.  113,  ^  84.  Richard  Roe,  which  said  property  will 

PennaylTaiilm — PettttonlbrBalt  bfPer-  become  valueless  before  the  time  ar- 

lahaUe  Property. — Omitting  the  formal  rives  when  the  trustees  to  be  appointed 

parts,  the  petition  may  be  worded  thus:  under  the  above  writ  will  be  authorized 

**  The  petition  of  John  Doe,  a  creditor  to  sell  the  same.    Wherefore  your  peti- 

of  Richard  Roe,  the  defendant  above  tioner  prays  for  an  order  directine  said 

n?Lmed,  in  tYit  sum  oi  five  hundred  do\'  sheriff  to  sell  said  property,  and  pay 

lars,  justly  due  by  him  to  petitioner,  over  the  proceeds  of  the  sale  to  said 

respectfully  represents  that,  by  virtue  trustees  when  appointed."    This  peti- 

of  Uic  writ  of  domestic  attachment  is-  tion    should   be  accompanied    by  an 

sued  in  the  above  case,  Simon  Steven-  affidavit  to  truth  of  facts. 
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RHODE    ISLAND PETITION. 1 

Form  No.  2961. 

Providence y  sc.  Common  Pleas  Division  of  Supreme  Court. 

John  Doe 

against 

Richard  Roe. 

To  the  Honorable  Charles  Matteson,  Justice  of  the  Supreme 
Court:  Your  petitioner  respectfully  represents  that  certain  goods 
and  chattels  of  the  said  Richard  Roe  have  been  attached  on  an 
original  writ  of  attachment  in  the  above  entitled  suit,  and  are  now 
in  the  custody  of  Simon  Stevenson,  sheriff  of  Providence  county. 
That  your  petitioner,  yohn  Doe,  is  interested  in  such  property,  as 
plaintiff  in  the  above  entitled  suit  (or  state  other  interest,  as  the 
case  may  be).  That  the  same  is  liable  to  perish  and  waste  and  to  be 
greatly  reduced  in  value  by  keeping.  That  the  same  cannot  be 
kept  without  great  and  disproportionate  expense  (or  is  liable  to 
ferish  or  waste  or  to  be  greatly  reduced  in  value  by  keeping) . 

Wherefore  your  petitioner  prays  that  the  said  Richard  Roe  may 
be  notified  to  appear  at  a  time  and  place  to  be  appointed  for  that 
purpose,  to  show  cause  why  the  same  should  not  be  sold,  and  that  an 
order  may  be  made  directing  said  officer  to  sell  the  same  and  to  hold 
the  proceeds  of  such  sale  according  to  law. 

Oliver  Ellsworth,  Attorney  for  Petitioner. 

WEST    VIRGINIA AFFIDAVIT.* 

Form  No.  2962. 

^  '       t  '      /  In  Assumpsit.      In  the  Circuit  Court  of 

Richard  IS,'defendant.  ]  ^»  Attachment.        Preston  County. 

John  Doe,  being  Rrst  duly  sworn  according  to  law,  upon  his  oath 
8ays,  that  he  is  the  plaintiff  in  the  above  entitled  cause,  that  by  vir- 
tue of  an  order  of  attachment  issued  in  this  cause  on  the  29th  day  of 
January,  i8P7,  Simon  Stevenson,  sheriff  of  said  Preston  county,  on 
the  same  day  levied  upon,  seized,  and  attached  (describe  the  property 
taken) ;  that  the  debt  claimed  in  this  action  is  still  due  and  unpaid, 
and  that  said  property  has  not  been  replevied,  and  is  of  a  perishable 
nature,  or  expensive  to  keep  in  this,  to  wit  (here  may  be  set  out  the 
facts  showing'  the  perishable  nature  of  the  property ,  or  that  it  is  ex- 
pensive to  keep).      Wherefore  affiant  prays  that  an  order  may  be 
made  directing  said  Simon  Stevenson,  sheriff,  to  sell  said  property 
in  the  way  and  manner  prescribed  by  the  law  in  such  case  made  and 
provided.  John  Doe. 

Subscribed  in  my  presence  and  sworn  to  before  me,  this  3d  day 
of  February,  i8P7.  John   W.   Watson,  Circuit  Clerk  of 

Preston  County,  West  Virginia. 

1.  This  petition  is  drawn  under  R.  I.        2.  See  W.  Va.  Code  (18S7),  c.  106,  § 
Oen.  Laws  (1896),  c.  254,  ^2.  13. 
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(2)  Order  to  Show  Causb.^ 

Form  No.  2963. 

Providence^  sc.  Common  F  leas  Division  of  Supreme  Court. 

John  Doe 

against 

Richard  Roe. 

To  Richard  Roe  (or  Samuel  Shorty  agent  of  Richard  Roe^  or  Jere* 
miah  Mason  ^  attorney  for  Richard  Roe)  : 

A  petition  having  been  preferred  for  an  order  for  the  sale  of 
certain  goods  and  chattels  attached  on  an  original  writ  against  Rich- 
ard Roe  in  favor  of  yohn  Doe,  issued  from  the  Common  Pleas  Divi' 
sion  of  our  Supreme  Court  for  the  county  of  Providence,  and  made 
returnable  to  said  court  on  the  26th  day  of  April,  i8P7,  said  goods 
and  chattels  being  fully  described  and  set  forth  in  the  officer's  return 
on  said  writ  of  attachment. 

You  are  hereby  notified  that  the  Common  Pleas  Division  of  our 
Supreme  Court  to  be  in  session  at  Providence  in  the  county  of  Provi- 
dence is  appointed  as  the  place,  and  Monday  the  3d  day  of  J/oy, 
i8P7,  at  9  o'clock  ^.M.,  as  the  time,  for  hearing  said  petition,  and 
that  you  may  then  and  there  attend  and  show  cause,  if  any  you  have, 
why  said  goods  and  chattels  should  not  be  sold. 

Dated  at  Providence,  this  26th  day  of  April,  i8P7. 

(  Official  signature.) 

(8)  Citation.* 

Form  No.  9964. 

State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc. 

To  the  sheri£Ps  of  our  several  counties  and  to  their  deputies.  Greet- 
ing: 

Whereas  yohn  Doe  has  suggested  to  this  Common  Pleas  Divi- 
sion of  the  Supreme  Court  that  he  has  commenced  an  action  against 
Richard  Roe,  defendant  therein,  the  original  writ  in  which  said  ac- 
tion is  returnable  to  our  said  Common  Pleas  Division,  within  and 
for  said  county  of  Providence,  on  the  twenty-sixth  day  of  April, 
A.D.  i%97;  and  that  upon  said  original  writ  there  was  attached,  as 
the  property  of  the  said  Richard  Roe,  certain  goods  and  chattels, 
which  are  fully  set  forth  and  described  in  the  return  on  said  writ  by 
the  officer  who  made  service  thereof;  and  whereas  it  is  fuither  rep- 
resented to  our  said  division  by  the  said  yohn  Doe,  that  the  said 
goods  and  chattels  so  attached  are  liable  to  perish  and  waste,  and  to 
be  greatly  reduced  in  value  by  keeping,  and  cannot  be  kept  without 
great  and  disproportionate  expense ;  and  whereas  the  said  yohn 
Doe  has  made  application  in  writing  to  our  said  division  for  the 
sale  of  said  goods  and  chattels:     Now.  therefore*,  you  are  hereby 

1.  This  order  is  drawn  under  R.  I.  2.  This  citation  is  drawn  under  R.  I. 
Gen.  Laws  (1896),  c.  254,  f  2.  Gen.  Laws  (1896),  c.  254,  (  a. 
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commanded  to  notify  the  said  Richard  Roe,  defendant,  of  the  pend- 
ency of  said  application,  and  to  cite  him  to  appear  before  the  Com- 
mon Pleas  Division  of  our  Supreme  Court,  to  be  in  session  at 
Providence  in  said  county  on  Monday  the  third  ^y  oi  May ,  A.D. 
i8d7,  at  9  o'clock  ^.M.,  to  show  cause,  if  any  there  be,  why  said 
goods  and  chattels  should  not  be  sold  in  accordance  with  the  appli- 
cation aforesaid. 

Hereof  fail  not,  &c. 
Witness,  Hon.    Charles  Matteson,  Chief  Justice  of  our  Supreme 
Court,  at  Providence,  in  said  county,  this  HQth  day  of  April, 
A.D.  i8P7.  Calvin  Clark,  Clerk. 

(4)  Order  of  Salb. 

ALABAMA. 1 

Form  No.  9965. 


State  of  Alabama,  j  c,Vc««V  Court. 
Jefferson  County.  \ 
John  Doe,  plaintiff, 


against 
Richard  Roe,  defendant. 

To  the  Sheriff  of  Jefferson  County  :  Whereas  a  motion  was  made 
and  entered  in  this  cause  praying  among  other  things  that  the 
property  heretofore  levied  upon  under  the  attachment  herein  be  sold 
by  the  sheriff;  and  whereas  the  said  motion  coming  on  to  be 
heard  was  this  day  granted,  and  an  order  made  and  entered  direct- 
ing the  sheriff  to  sell  the  said  property,  after  giving  the  notice  pre- 
scribed by  law,  and  the  proceeds  thereof  retain  in  your  hands  until 
further  ordered  by  this  court. 

Now,  therefore,  you  are  hereby  commanded  to  sell  the  said  prop- 
erty after  giving  the  notice  prescribed  by  law,  and  the  proceeds 
thereof  retain  in  your  hands  until  further  ordered  by  the  court. 

Witness  my  hand  this  10th  day  of  April,  i8P7. 

Calvin  Clarke  Clerk. 

CONNECTICUT.^ 

Form  No.  2966. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
Upon  the  application  of  the  plaintiff  in  the  above  entitled  action, 

1.  See  Ala.  Civ.  Code  (1886),  §  2958.  property,  under  order  of  court,  is  re- 
Arkansas. — Order  for  the  Bale  may  be  quired  in  some  jurisdictions. 

made  in  vacation  or  term  time.    Sand.  Connecticut.  —  Gen.  Stat.  (1888),   f 

&  H.  Ark.  Dig.    (1894),  §  3^^-    ^"^  9^4- 

the  sale   shall   be  by  advertisement,  Louisiana.  —  Garland's   Rev.  Code 

and  made   in  the  manner  and   upon  (1894),  f  261. 

the  terms  of  credit  with  security  as  the  2.  See  Conn.  Gen.  Stat.  (1888),  ^  923. 

judge  or  court  may  direct.     Sand.  &  Conneotleut  —  AppralBcment.  —  The 

H.  Arlt.  Dip.  (i894)«  4  349  property  shall  be  appraised  by  three 

Appraleomenttefore  side  of  perishable  disinterested  freeholders  of  the  town 
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and  upon  the  order  of  notice  to  the  defendant  issued  by  the  under- 
signed, and  the  papers  hereto  attached,  which  the  undersigned  au- 
thority finds  have  been  legally  served  upon  the  defendant :  Now, 
upon  th\^  fourth  day  of  yanuary,  A.D.  i8P7,  it  was  proved  before 
me,  and  1  find  that  the  sale  of  said  property,  viz.  \hcre  describe 
the  property  sought  to  he  sold),  is  necessary  and  proper,  and  there- 
upon it  is  ordered  that  the  sheriff  of  the  county  of  Middlesex,  the 
officer  who  attached  said  property,  or  either  of  the  deputy  sheriffs 
of  said  county,  be  directed  to  sell  said  property  at  public  auction  at 
Haddam,  in  the  town  of  Haddam,  on  the  eighth  day  of  yanuary, 
A.D.  i8P7,  at  one  o'clock  in  the  afternoon,  first  giving  notice  thereof 
to  the  defendant  by  leaving  with  him  a  copy  of  this  order,  or  at  his 
usual  place  of  abode,  and  by  posting  a  copy  of  this  order  on  the 
public  signpost  in  said  town  nearest  the  place  of  said  sale,  at  least 
three  days  before  the  day  of  sale. 

Dated  at  Haddam  this  Jburth  day  of  yanuary,  A.D.  i897. 

yohn  Shane  {^official  title), 

where  it  was  taken,  to  be  chosen,  ap-  good  security,  as  the  court  or  judge, 

pointed,  and  sworn,  and  to  make  their  having  regard  to  the  probable  duration 

return  to  the  officer  in  the  same  manner  of  the  action,  maj  direct.     Bullitt's 

as  appraisers  do  real  estate  taken  by  Civ.  Code  Kj.  (1895),  f  ai8. 

execution ;   a  certificate  of  which  ap-  Lovlftajia. — The  sale  must  be  at  pub- 

praisement,   signed    by  at    least  two  lie  auction  after  the  usual  advertise- 

of    them,   shall  be  presented    to  the  ment,  and  after  the  same  has   been 

juflge  or  commissioner  to  whom  the  appraised  by  two  experts  appointed  for 

plaintiff  shall  apply  for  such  order  of  that  purpose.     Garland's  Rev.  Code 

sale.     Conn.  Gen.  Stat.  (1888),  f  924.  La.  (1894),  f  261. 

For  the  forms  relating  to  this  appraise-  Kazylaiid. — In  any  of  the  courts  in 

ment,  see  the  title  Execution.  which    an   attachment   suit  is  pend- 

Dtiaware. — If  any  property  attached  ing,  either  by  original  or  appellate 

is  of  a  perishable  nature  or  will  cause  jurisdiction,  any  judge  thereof  may,  in 

expense  in  its  keeping,  the  court,  or  vacation,  order  a  sale  of  any  property 

any  judge  thereof,  may  order  the  offi-  which  may  be  levied  on  by  virtue  of 

cer  on  due  notice  to  sell  the  same  and  such  attachment  whenever  the  court 

retain  the  money  subject  to  the  order  or  judges  may  deem  such  sale  expedi- 

of  the  court.     Del.  Laws  (1893),  p.  783,  ^"^  ^^^  ^^^  ^^  better  promotion  of 

§  6.  the  ends  of  justice,  on  such  terms  and 

Georgia.  —  The  sale  shall  be  at  the  notice  as  the  order  may  prescribe, 
usual  place  of  holding  sheriiTs  sales,  and  such  sale  may  be  ordered  before 
or  constable's  sales,  as  the  case  may  or  after  the  return  of  the  attachment, 
be.  The  time  and  place  of  holding  and  the  proceeds  of  such  sale  after  pay- 
such  sale  shall  be  advertised  at  the  ing  expenses  of  sale  must  be  paid 
court-house  and  at  two  other  public  into  court,  deposited  with  the  clerk, 
places  in  the  county  at  least  ten  days  subject  to  the  order  of  the  court  on 
before  the  sale.  Ga.  Code  (1882),  §  final  disposition  of  the  case.  Md. 
3321.  Laws(i892),p.  863,  C.642.    Theorder, 

Kentucky. — The  court  in  which  the  omitting  formal  caption,  may  be  as  fol- 

action  is  pending,  or  during  vacation  lows : 

the  judge  thereof,  or  if  he  be  absent  Ordered,  January  the  Sd,  i897.  by 

from  the  county  the  presiding  judge  of  the    Hon.    Carroll  Johnson,   Circuit 

the  county  court,  may  after  reasonable  Judge   (or  by  the  Circuit  Court)   of 

notice  in  writing  of  the  time  and  place  Harford  county,  on  the  hearing  and 

of  the  application  thereof  to  the  oppo-  considering  of  the  foregoing  petition, 

site  party  order  the  sale.    Bullitt's  Civ.  that  the  property  mentioned  therein. 

Code    Ky.    (1895),   ^    218.     The    sale  to  viit  {here  describe  the  property),  he 

shall  be  made  publicly  if  advertised,  sold  at  public  auction  {here  set  out  the 

and  upon  such  terms  of  credit,  with  terms  and  notice  "^  sale  to  be  prescribed 
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NEW   JBRSBY COURT    OF    RBCORD.^ 

Form  No.  2967. 

(  Title  of  court  and  cause  as  in  Form  No,  2969.) 

Whereas,  upon  reading  the  petition  oiyohn  Doe,  the  plaintiff  in  this 
cause,  verified  by  oath,  it  appears  that  Simon  Stevenson,  sheriff  of  said 
Hudson  county,  has  attached  as  property  of  Richard  Roe^the  defend- 
ant in  this  cause,  the  following  (here  describe  the  property) ,  and  it 
also  appears  that  said  property  is  perishable  :  Ordered,  this  5th  day  of 
February,  i8P7,  that  Arret  Anderson,  an  honest,  discreet,  and  fit 
person,  be  and  he  is  hereby  appointed  auditor  in  said  cause ;  and 
that  the  said  auditor  proceed  forthwith  to  sell  the  said  perishable 
property  pursuant  to  the  statute  in  such  case  made  and  provided. 

On  motion  of  Oliver  Ellsworth,  Att'y  of  Plaintiff. 

Let  the  above  rule  be  entered  on  the  minutes. 

Carroll  ^Johnson,  Judge  of  the  Circuit  Court. 

NEW  YORK.* 

Form  No.  2968.8 

(  Venue  and  title  of  action  as  in  Form  No.  2717,) 

The  inventory,  duly  returned  and  filed,  of  the  property  levied 

in  ike  discretion  of  the  fud^^e  or  court),  f  84*  the  order  for  sale  of  animals  at- 

and   that  the  proceeds  of  such  sale,  tached  by  a  constable,  prior  to  judg- 

after  payment  of  the  expenses  incident  ment,  may  be  as  follows : 

thereto,  be  paid  into  court  and  depos-  The    affidavit    of     yohn    Doe,    the 

ited  with  the  clerk  subject  to  the  fur-  plaintiff  in  the  above  cause,  being  filed, 

ther  order  of  this  court,  on  the  final  setting  forth  that  by  virtue  of  a  writ 

decision  of  the  case.  of  attachment  issued    in    the   above 

Carroll  Johnson,  Judge  of  the  cause,    Clyde     Culp,    constable,    has 

Circuit  Court.  seized  {describe  the  animals),  property 

Mehlgaii. — ^The  court  or  a  justice  of  the  defendant,  and  now  has  them  in 

may  make  an  order  directing  the  offi-  his  possession,  and  that  said  property 

cer    to    sell    animals    or    perishable  is  perishable  inasmuch  as  the  (describe 

property  as    upon   execution.     How.  the  animals)  may  get  sick  and  die,  and 

Anno.    Stat.   Mich.  (1882),    ^f  6849,  in  the  opinion  of  the  deponent  all  the 

801  z.  animals  should  be  sold  as  soon  as  may 

1.  This  order  is  drawn  under  N.J.  be,   and    I    being  satisfied  that  said 

Gen.  Stat.  (1895),  P-  i<>5»  §  39*  proper^  is  perishable,  and  such  sale 

Pcnonal  Pwpeily  801d  st  Private  Bait  should  be  made,  do  hereby  order  that 

— Hvw  Jnwtif, — In  all  cases  where  an  Clyde  Culp,  constable  aforesaid,  do 

attachment  has  heretofore    been,   or  sell,  for  lawful  money,  at  public  sale 

shall  hereafter  be,  issued  out  of  the  as  soon  as  may  be  {describe  the  ani- 

supreme  court  or  any  circuit  court  of  mats),  and  pay  the  money   into  my 

this  state,  the  said  court  in  its  discre-  hands.                 Abraham  Kent, 

tion,  or  a  judge  thereof,  may,  either  Justice  of  the  Peace, 

before  or  after  the  entry  of  judgment,  February  10,  A.D.  i897. 

order  the  whole,  or  such  part  of  the  2.  As  to  what  is  perishable  property 

personal  property  as  shall  be  necessary,  under  N.  Y.  Code  Civ.  Proc,  §  650, 

sold  at  private  sale  upon  such  terms  see  extensive  note  to  Fisk  v.  Spring,  i 

and  under  such  restrictions  as  may  be  Civ.  Proc.  Rep.  387. 

imposed  in  the  order  for  sale.     N.  J.  8.  This  order  may  be  had  with  or 

Gen.  Stat.  (1895),  p.  114,  §  89.  without  notice,  as  the  urgency  of  the 

Order  Ito  Bale  of  Animals — ^NewJeney-  case,  in  the  opinion  of  the  court  or 

— Under  N.  J.  Gen.  Stat.  (1895),  p.  113,  judge,  requires.     If  the  property  at* 
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upon  by  the  sheriff  of  the  City  and  County  of  New  Tark  under  the 
Warrant  of  Attachment  issued  on  yanuary  ^7,  i8P7,  in  the  above 
entitled  action  against  the  property  of  Kichard  Roe,  defendant 
herein,  showing  that  certain  articles  of  personal  property  levied 
upon  as  aforesaid  are  perishable,  to  wit,  100  barrels  of  apples. 

Now,  upon  motion  of  Richard  Gaunt,  attorney  for  plaintiff, 
it  is 

Ordered  that  the  sheriff  of  the  City  and  County  of  Ne^a:  Tork 
sell  the  said  100  barrels  of  apples  at  public  auction  at  No.  187  Water 
street  in  the  city  of  New  York,  at  11  o'clock  in  they<?r«noon  of  that 
day,  and  that  said  sheriff  give  due  notice  of  such  sale  by  publishing 
such  notice  tv)o  days  in  the  New  Tork  Times,  a  paper  published  daily 
in  the  city  of  Nerw  Tork,  and  by  posting  a  copy  of  said  notice  in  a 
conspicuous  place  at  No,  187  Water  street,  in  the  city  of  New 
,  Tork  at  least  two  days  prior  to  such  sale.  Roger  A,  Pryor, 


J.  S.  C. 


John  Doe      ) 


NORTH  CAROLINA. 

Form  No.  2969. 
(I  N.  Car.  Code  (1883),  p.  350.) 


against       >  Justice's  Court. 
Richard  Roe.  ) 

County  of  Wake. 
It  appearing  by  the  inventory  returned  by  yoAn  yones^  constable 
(or  sheriff),  under  the  warrant  of  attachment  granted  in  this  ac- 
tion, that  the  following  property  mentioned  in  said  inventory  is 

tached  consists  of  live  animals,  the  to  make  the  seizure  required  by  law, 
same  order  may  be  had,  but  such  notice  in  the  execution  of  the  process  in  his 
shall  be  given  to  the  parties  to  the  ac-  hands.  If  that  were  not  so,  there  would 
tion  of  the  application  for  the  order  as  be  nothing  to  prevent  a  failing  or  in- 
the  court  or  judge  prescribes.  The  solvent  debtor  from  turning  ail  his 
order  directing  the  sale  must  prescribe  property  into  valuable  securities  or 
the  time  and  place  of  the  sale,  and  other  articles  requiring  but  little  space 
notice  thereof  must  be  given  in  such  for  their  custody,  and  then  placing 
manner  and  for  such  time  as  is  pre-  them  in  the  hands  of  a  safe  deposit 
scribed  in  the  order.  Code  Civ.  Proc.  company  for  preservation,  and  defying 
Rep.,  ^  656.  all  the  efforts  of  his  creditors  to  sat- 
Forms  for  an  affidavit,  order  to  isfy  their  debts  by  resorting  to  them, 
show  cause,  and  order  to  open  a  safe  That  would  form  an  expedient  for 
deposit  box  of  defendant,  in  the  safe  of  the  success  of  fraudulent  devices  which 
a  Trust  Company,  may  be  drafted  from  might  render  the  laws  of  the  state  for 
the  proceedings  in  U.  S.  v,  Graff,  67  the  collection  of  debts  entirely  power- 
Barb.  (N.  Y.)  310.  The  court  in  this  less.  No  such  effect  could  be  given  to 
case  held  as  follows:  **  Neither  the  adepositof  that  nature  without  at  once 
safe  nor  the  tin  box  constituted  any  defeating  the  object  plainly  designed 
portion  of  defendant's  dwelling,  and  to  be  secured  by  the  law  in  rendering 
they  were  not  within  the  protection  the  debtor's  property  liable  to  the  proc- 
which  the  law  affords  to  that  against  ess  issued  in  favor  of  his  creditors  in 
an  officer  acting  under  civil  process,  actions  brought  to  recover  their  just 
They  were  simply  places  of  deposit  debts.  Aeainst  that,  his  dwelling  house 
and  safekeeping  for  the  defendant's  is  secured  against  the  intrusive  action 
property,  which  the  sheriff  may  enter  of  the  officer." 
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perishable,  to  wit  {insert  here  the  list  of  perishable  property^).  It 
is  therefore  ordered  that  the  said  property  be  sold  by  the  said  offi- 
cer at  public  auction,  at  such  time  and  place  as  he  shall  deem  ad- 
visable, and  that  the  said  officer  give  notice  of  such  sale  as  the  sale 
of  personal  property  on  execution.  It  is  further  ordered  that  the 
proceeds  of  such  sale  be  retained  by  said  officer,  and  disposed  of  in 
the  same  manner  as  the  property  itself,  if  the  same  had  not  been 
sold. 

Dated  this  19th  day  of  April,  i8P7. 

George  Strong,  Justice  of  the  Peace* 

RHODE    ISLAND.^ 

Form  No.  2970. 

State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc.  Supreme  Court,  Common  Pleas  Division, 

May  Sd,  A.D.  i8P7. 
To  Daniel  Stevenson,  Esq.,  Deputy  Sheriff,  Greeting: 

Whereas  yohn  Doe  hath  filed  in  this  division  of  this  court  his  ap- 
plication for  an  order  for  the  sale  of  certain  personal  property  by  you 
attached  on  a  writ  in  an  action  commenced  by  the  said  yohn  Doc 
against  Richard  Roe  and  returnable  to  this  Common  Pleas  Division 
of  this  Supreme  Court,  holden  at  Providence,  within  and  for  the 
county  of  Providence,  on  the  26th  day  of  April,  A.D.  i8P7/  and 
whereas,  upon  said  application,  a  citation  was  ordered  and  issued, 
whereby  said  defendant,  whose  property  was  so  as  aforesaid  attached, 
has  been  notified  to  appear  before  said  division  of  said  court,  on  the 
Sd  day  of  May,  A.D.  i%97,  to  show  cause,  if  any  there  be,  why  said 
application  snould  not  be  granted;  and  upon  a  hearing  of  said 
application  it  has,  by  said  division  of  this  Court,  been  ordered, 
adjudged,  and  decreed,  that  you,  the  said  Daniel  Stevenson,  the  offi- 
cer who  made  service  of  said  writ  upon  which  said  property  was 
attached,  be  and  you  are  hereby  directed,  in  compliance  with  the 
Judiciaxv  Act,  or  other  the  provisions  of  law  of  this  state,  to  make 
sale  of  the  goods  and  chattels  so  attached  {here  describe  the  property 
specifically)  and  to  pay  the  proceeds  of  such  sale  as  required  by 
the  provisions  of  said  Judiciary  Act  or  other  the  provisions  of  law  of 
this  state.  These  are  therefore  to  direct  you  that,  in  accordance 
with  such  order  and  decree  of  said  division  of  this  Court,  you  make 
sale  of  the  said  goods  and  chattels  so  by  you  attached,  and  pay  the 
proceeds  of  such  sale  in  such  manner  as  prescribed  by  said  Judiciary 
Act,  or  other  the  provisions  of  law  of  this  state. 

Witness,  Hon.  Charles  Matteson,  Chief  Justice  of  our  Supreme 
Court,  at  Providence,  this  Sd  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  ninety-seven,  Calvin  Clark,  Clerk. 

1.  This  order  of  sale  is  drawn  under    perishable  property  is  the  same  as  the 
R.  I.  Gen.  Laws  (1896),  c.  25^,  §  3.         sale  of  such  property  in  cases  of  ezecu- 
\. — ^The  method  of  selling    tion.    Tenn.  Code  (1896),  $  5265. 

059  Volume  II. 


2971  •  ATTACHMENT,  ETC.  2978. 

WEST  VIRGINIA DEBT  DUE.* 

Form  No.  2971. 
John  Doe,  plaintiff,       )  \    A  t    t     ^®^^^®  Carroll  yohnson, 

Richard  Roe,  defendant.  )  County,  at  Chambers,  m 

Vacation. 

Whereas,  upon  the  application  of  yohn  Doe  in  the  affidavit  by 
him  heretofore  filed,  it  appears  that  the  property  levied  upon, 
seized,  and  attached  by  Simon  Stevenson^  sheriff  of  said  county,  un- 
der and  by  virtue  of  an  order  of  attachment  in  this  cause,  to  wit 
{^describe  the  property) ,  is  of  a  perishable  nature  (or  is  expensive  to 
keep)  :*  Ordered  that  said  Simon  Stevenson,  sheriff  of  said  county, 
sell  the  said  (describe  the  property)  in  the  way  and  manner  as  he 
would  sell  the  same  were  it  on  sale  under  a  writ  of  execution,  and 
make  due  and  full  report  of  the  said  proceedings  relating  to  such 
sale  to  the  Circuit  Court  of  Preston  county. 

Witness  my  hand  as  Circuit  Judge  of  Preston  county,  this  10th 
day  of  February,  i897.  Carroll  Johnson,  Circuit  Judge 

of  Preston  County. 

WEST  VIRGINIA DEBT  NOT  DUE.^ 

Form  No.  2972. 

(Continuing as  in  Form  No,  2971,  supra,  down  to*,  then  add:) 
And  it  further  appearing  that  the  debt  for  which  the  attachment 
herein  was  issued  is  not  yet  payable :  Ordered  that  said  Simon 
Stevenson,  sheriff  of  said  Preston  county,  sell  said  property,  provided 
he  shall  have  advertised  said  sale  for days,  upon  the  follow- 
ing terms,  namely,  upon  a  credit  of  six  months,  taking  from  the 
purchaser  a  bond  with  good  security,  payable  to  said  Simon  Steven- 
son, sheriff  of  said  Preston  county,  for  the  benefit  of  the  p^rty 
entitled  to  the  proceeds  of  such  sale,  and  make  due  and  full  return 
of  his  proceedings  to  the  said  Circuit  Court  of  Preston  county. 

Witness  my  hand  as  Judge  of  the  Circuit  Court  of  Preston 
county,  this  10th  day  of  February,  iS97. 

Carroll  Johnson,  Circuit  Judge  of 
Preston  county. 

(5)  Plaintiff's  Bond. 

connecticut.* 

Form  No.  2973. 

Know  all  men  by  these  presents,  that  yohn  Doe,  of  the  town  of 
Haddam,  county  of  Middlesex,  and  state  of  Connecticut,  as  princi- 
pal, and  yohn  Fen  and  Richard  Den  of  said  town,  county,  and  state, 

1.  See W.Va.  Code (1887), c.  106,^13.        3.  See  Conn.  Gen.   Stat.    (1888),  ^ 
a.  See W. Va. Code ( 1887), c.  106, $13.    924. 
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as  sureties,  are  holden  and  firmly  bound,  jointly  and  severally,  unto 
Richard  Roe,  in  the  penal  sum  of  one  thousand  dollars  to  be  paid  to 
him  or  his  certain  attorney,  executor,  administrator,  or  assign.  To 
the  which  payment  well  and  truly  to  be  made  and  done,  the  said 
obligors  do  jointly  and  severally  bind  themselves,  their  heirs,  execu- 
tors, and  administrators,  and  each  and  every  of  them,  for  and  in  the 
whole,  firmly,  by  these  presents. 

Signed  with  their  hands  and  sealed  with  their  seals  at  Haddam, 
this  mth  day  of  August,  A.D.  i8P^. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  yohn  Doe  has  commenced  an  action  against  said  Richard  Roe 
by  writ  of  attachment,  returnable  to  the  Superior  Court  to  be  held 
at  Middletown  on  the  second  Tuesday  of  November,  A.D.  i8P^,  by 
virtue  of  which  attachment  {here  insert  a  description  of  the  property 
attached)  the  property  of  said  Richard  Roe  was  attached  and  is  now 
in  the  possession  of  yohn  Shipman,  sheriff  of  Middlesex  county ; 
and  whereas  the  said  John  Doe,  the  plaintiff  in  said  suit,  is  about  to 
apply  for  an  order  to  sell  said  described  property  in  pursuance  of  the 
statute  in  such  case  made  and  provided. 

Now,  if  the  said  John  Doe^  the  plaintiff  in  said  action,  shall  prose- 
cute his  said  action  to  effect,  and  pay  all  damages  which  the  said 
Richard  Roe,  the  defendant  in  said  action,  may  sustain  by  the  sale 
of  said  property  at  a  less  price  than  its  appraised  value,  with  interest 
thereon,  then  this  bond  to  be  void,  otherwise  to  remain  in  full  force 
and  effect.  John  Doe.         Tsbal] 

John  Fen,         fsBAL 
Richard  Den,  (sbal 

(6)  Sale  without  Order  of  Court. i 
(a)    Certificate  of  Freeholders. 

VwxsL  No.  2  974. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Illinois,  )  Justice's  Court,     '^^ox^  Abraham  Kent,  Justice 
Cook  County.       \      of  the  Peace. 

We,  John  Smithy   William  Jones,  and  Samuel  Johnson^  three 

1.  AlalMuna. — If  the  property  be  of  so  giving  notice  of  the  sale  in  cases  of  ex- 
perishable  a  nature  that  it  will  deteri-  ecution.  Griel  v.  Hunter,  40  Ala.  542. 
orate  greatly  in  value  or  be  destroyed  In  this  case  it  was  held  that  a  sheriff 
before  the  meeting  of  the  court,  or  if  who  had  levied  an  attachment  on  two 
the  charge  of  keeping  it  be  very  great,  horses,  at  an  expense  of  twenty-one 
it  is  the  duty  of  the  sheriff,  if  not  re-  dollars  for  keeping  tliem  twenty-one 
plevied,  to  sell  it  at  public  auction,  re-  days,  was  authorized  to  sell  them  at 
turning  the  effects  and  money  into  public  auction  without  an  order  of  the 
court,    Ala.  Code  (1886),  ^  2959.    And  court. 

in  malting  the  sale  the  sheriff  should  Illinois. — When  the  property  shall  be, 

follow  by  analogy  the  requirements  of  in  the  opinion  of  the  officer,  of  a  per- 

the  code  relating  to  the  advertising  and  ishable  nature  and  in  danger  of  imme- 
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freeholders  of  said  county,  being  summoned  by  Clyde  Cuip^  con- 
stable of  said  county,  to  examine  the  following  goods  and  chattels 
(describe  the  prof  erty) ^  the  same  being  the  property  levied  upon  by 
the  said  Clyde  Culp  as  constable,  by  virtue  of  the  writ  of  attach- 
ment issued  in  the  above  entitled  cause,  on  oath  certify  that  in  our 
opinion  the  above  described  goods  and  chattels  are  of  a  perishable 
nature  and  in  danger  of  immediate  waste  and  decay. 

yohn  Smith. 
William  Jones, 
Samuel  Johnson, 
Subscribed  and  sworn  to  by  the  said  John  Smith,  William  Jones, 
and  Samuel  Johnson,  before  me,  this  £d  day  of  January,  i897, 

Abraham  Kent,  Justice  of  the  Peace. 

(b)  Notice  to  Defendant  by  Sheriff, 

Form  No.  2975. 
State  of  Iowa,  ) 
Boone  county.   ) 
To  Richard  Roe: 

You  are  hereby  notified,  that  at  Boone  on  the  8th  day  of  January^ 
18^7,  at  ten  o'clock  ^.M.,  a  jury  of  three  men,  summoned  by  me, 

diate  waste  or  decay,  such  officer  shall  creditor  or  debtor  neglects  to  appoint, 
summon  three  respectable  freeholders  the  officer  shall  appoint  one  in  his 
in  his  county,  who  shall  examine  the  behalf.  Me.  Rev.  Stat.  (1883),  c.  81, 44 
goods,  and  if  said  freeholders  shall  on  31,  32.  The  appraisers  shall  be  sworn 
oath  certify  in  their  opinion  that  the  and  shall  examine  such  property,  and 
goods  are  of  a  perishable  nature  and  if  in  their  opinion  any  part  of  it  is 
in  danger  of  immediate  waste  or  decay,  perishable  or  is  liable  to  be  greatly  re- 
then  such  property  shall  be  sold  at  pub-  duced  in  value  by  keeping,  or  can  be 
lie  vendue  by  the  officer  first  advertis-  kept  at  great  expense  only,  shall  ap- 
ing such  sale  at  the  court-house  and  in  praise  its  value  in  money.  Me.  Rev. 
two  public  places  in  the  county,  at  least  Stat.  (1883),  c.  81,  §  33. 
ten  days  before  the  sale,  unless  such  After  appraisal,  if  the  property  is  not 
notice  is  to  the  best  interests  of  the  delivered  to  the  debtor  under  the  pro- 
parties  concerned,  upon  the  certificate  visions  of  f  34,  it  must  be  sold,  and  the 
of  the  examiner.  Starr  &  Curt.  Anno,  proceeds  disposed  of  as  in  case  of  sale 
Stat.  111.  (1896),  p.  457,  par.  20.  by  consent.     Me.  Rev.  Stat.  (1883),  c. 

Maine. — Sale  of  perishable  property  81,  ^  37. 

pending  suit,  without  consent,  may  be  Similar  statutory  provisions  exist  in : 

had  bv  the  levying  officer  at  the  request  Massacktisetts, — Pub.  Stat.  (1887),  c. 

of  eitfier  party  upon  notice  of  the  time  161,  J5  9^>"^- 

and  place  of  appraisal,  and  the  names  New  Hampshire. — Pub.  Stat.  (1891), 

of  the  parties,  with  the  supposed  owner  pp.  609, 610,  ^^  19,  23. 

of  the  property,  such  notice  to  be  posted  P'rrmonf. — Stat.  (1894),  ^$  ^4^9*  '430« 

in  two  or  more  public  places  of  the  Bond  of  Debtor  to  Retain  Goods. — If, 

town,  or  by  giving  personal  notice  to  after  appraisement  of  personal  property 

all  the  parties  to  the  suit  four  days  at  attached,  the  debtor  shall  deposit  with 

least  before  the  appraisal ;  and  the  at-  the  officer  the  appraised  value  in  money 

taching  officer  shall  prepare  a  schedule,  or  give  bond  to  him  with   sufficient 

and  cause  three  disinterested  apprais-  sureties,  conditioned  to  pay  him  said 

ers,  acquainted  with   the  nature  and  value,  or  satisfy  all  judgments  recov- 

value  of  the  goods,  to  be  appointed,  ered,  etc.,  the  property  shall  be  turned 

one  by  the  creditor,  one  by  the  debtor,  over  to  the  debtor,  and  the  officer  shall 

and  one  by  himself,  and  if  either  the  return  such  bond  with  the  writ.     Me. 
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will  meet  for  the  purpose  of  examining  and  deciding  upon  the  neces- 
sity of  an  immediate  sale  of  certain  personal  property,  now  held 
by  me  by  virtue  of  a  writ  of  attachment  sued  out  of  the  office  of  the 
clerk  of  the  District  Court,  at  the  suit  of  John  Doe,  against  your 
property,  at  which  time  and  place  you  may  appear,  if  you  think 
proper.  1  George  Johnson,  Sheri£P. 

Dated  January  6,  i8P7. 

(c)  Return  of  Sale. 
Form  No.  1976. 
(Precedent  in  Griel  v.  Hunter,  40  Ala.  544.) 
{Indorsed  upon  the  writ  and  forming  a  part  of  the  sherijfs  re- 
turn  was  the  following:^  Sold  the  above  described  horses  on  the 
first  Monday  in  March,  \%6d,  after  having  given  ten  days'  notice 
in  the  Chambers  Tribune,  before  the  courthouse  door  in  the  town  of 
LaFayette,  at  public  outcry ;  when  Charles  Stone  became  the  high- 
est and  best  bidder  for  the  brown  horse,  at  the  sum  of  ninety  dollars, 
and  William  Johnson  became  the  highest  and  best  bidder  for  the 
gray  horse,  at  the  sum  of  seventy  dollars ;  and  the  money  is  here- 
with returned  to  the  court.     The  above  property  sold  because  the 
charge  of  keeping  it  was  very  great.     Cost  of  keeping  horses  twenty - 
one  days,  twenty -one  dollars. 

(7)  Order  on  Sheriff  to  Pay  into  Court  Proceeds.* 

Form  No.  2977. 

( Caption  and  title  of  action  as  in  Form  No,  2899. ) 
Upon  reading  and  filing  the  annexed  affidavit  of  John  Gaunt, 
attorney  for  plaintiff  herein,  and  upon  (here  specify  definitely  all 
the  motion  papers),  &nd  after  hearing  John  Gaunt,  Esq.,  of  counsel 
for  plaintiff,  in  behalf  of  this  motion,  and  Rufus  Choate,  Esq.,  of 
counsel  for  the  sheriff  of  the  City  and  County  of  New  York  in 
opposition  thereto. 

Now,  on  motion  of  John  Gaunt,  attorney  for  plaintiff  herein,  it  is 
Ordered  that  Richard  Jones,  Sheriff  of  the  City  and  County  of 
New  York,  pay  into  court  the  proceeds  of  the  sale  of  the  100  barrels 
of  apples  attached  by  him  under  the  warrant  of  attachment  in  this 
action  and  sold  by  said  Sheriff  on  January  12,  i8P7,  to  wit,  the 
sum  of  %9S.  Enter  \J,A,P,,^.^.  C. 

Rev.  Stat.  (1883),  c.  81,  f^.     See  also  1.  See    Miller's    Rev.    Code    Iowa 

similar  statutes  in :  (1890},  4  2999. 

Massachusetts. — Pub.  Stat.  (1887),  c.  2.  The  court,  upon  the  application  of 

'61,  ^  95.  either  party  to  the  action,    may  di- 

New  Hampshire. — Pub.  Stat.  (1887),  rect  the  sheriflF,  either  before  or  after 

p.  610,  ^§  24-26.  the  expiration  of  his  term  of  ofBce,  to 

Vermont. —  Stat.  (1894),  i  '43^-  P*7  i"^^  court  the  proceeds  of  a  de- 

GUdDUi  of  Sabaeqaent  lien  HAUlerB. —  mand  collected,  or  property  sold ;  or 

When  bond  is  given  by  defendant  to  to    deposit    them    in    a    designated 

retain  property  after  appraisement  for  bank      or      trust     company,     to     be 

sale  on  account  of  its  perishable  na-  drawn   out   only   upon  the  order    of 

ture,seeMass.  Pub.  Stat.  (1887),  c.  161,  the  court.     N.  Y.  Code  Civ.  Proc,  $ 

H  I 10-120.  675. 
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c.  Payment  to  Plaintiff  of  Prooeeds  of  Sale. 

(1)  Motion  for  Order  of  Payment.^ 

Form  No.  2978. 

^  \  ^ ^  '      /  In  the  Circuit  Court  of  Jefferson  county, 

D'z.     -7D      jf     J     »,   \      State  of  Alabama. 
Richard  Roc,  defendant.  ) 

To  Simon  Stevenson,  Sheriff  of  said  County :  Whereas  certain 
property,  to  wit  (here  describe  the  property),  levied  upon  by  you 
under  and  by  virtue  of  an  attachment  writ  obtained  and  issued  out 
of  this  court  on  the  18th  day  of  December,  iS96,  in  favor  of  John 
Doe,  plaintiff  in  this  cause,  against  the  estate  of  Richard  Roe,  de- 
fendant in  this  cause,  was,  on  the  second  day  of  January,  i8P7, 
sold  pending  the  suit  [as  appears  from  (here  may  be  set  out  the  facts 
showing  that  the  property  was  sold  as  allegedY\,^  Therefore,  take 
notice  that  the  undersigned  will  make  a  motion  before  the  Honor- 
able Carroll  Johnson,  Circuit  Judge  of  said  county,  at  the  July 
term  of  said  court,  to  be  holden  at  the  court-house  in  the  city  of 
Birmingham,  county  and  state  aforesaid,  on  the  tenth  day  of  July, 
i8P7,  at  ten  o'clock  in  the/br^noon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  the  purpose  of  causing  to  be  entered*  upon  the 
minutes  of  the  court  an  order  directing  you,  as  the  officer  having  in 
your  hands  the  proceeds  of  the  said  sale,  after  reserving  an  amount, 
to  wit,  the  sum  of  twenty-jive  dollars,  in  order  to  cover  the  probable 
costs  and  charges  in  this  cause,  to  pay  over  to  the  plaintiff  or  his 
attorney,  out  of  the  balance  of  such  proceeds,  not  exceeding  the 
amount  of  plaintiff's  demand,  to  wit,  the  sum  of  one  thousand  one 
hundred  dollars,  upon  the  giving  by  the  said  plaintiff  a  bond  in 
double  the  amount  of  money  to  be  paid  over,  payable  to  the  defend- 
ant, with  sufficient  surety  to  be  approved  by  you,  and  with  the 
condition  that  if  the  said  plaintiff  is  cast  in  the  suit  he  will  pay  into 
the  court  the  amount  so  paid  over  to  him,  with  interest,  or  if  he  re- 
covers in  the  suit,  and  the  recovery  is  for  a  sum  less  than  the  amount 
so  paid  over  to  him,  he  will  pay  into  court  the  excess  with  interest,  f 

May  the  10th,  iS97.  John  Doe  (or  Oliver  Elsworth, 

Attorney  for  the  Plaintiff) . 

1.  The  Motion  and  Order  may  be  ty,  such  notice  must  be  given  by  pub- 
made  in  term  time  or  vacation,  but  lication  in  some  newspaper  published 
must  be  after  thirty  days  from  in  the  county,  once  a  week  for  three 
the  levy.  Ala.  Civ.  Code  (1886),  §  successive  w^eeks.  Ala.  Civ.  Code 
2960.  (1886),  J  2960. 

The  notice  of  the  motion  for  the        2.  These  Facts  may  be  Shown  by  the 

order  to  pay  over  proceeds  of  the  sale  order  of  the  court  directing  the  sale 

of  property  pending  suit   must  state  and  the  return  thereto  if  sold  under  an 

the  time  and  place  of  hearing  of  the  order  of  the  court  as  provided  by  the 

same,  and  must  be  served  on  the  de-  Ala.  Civ.  Code  (1886),  ^  2958;  or  by 

fendant  or  his  attorney  ten  days  be-  the  return  of  the  sheriff  if  the  property 

fore  the    hearing  thereof,   or  if   the  was  sold  without  an  order  of  the  court 

defendant  resides  out  of  the  state  and  as  provided  by  Ala.  Civ.  Code  (1886), 

has  no  attorney  a  resident  of  the  coun-  §  2954. 
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(2)  Order  of  Payment. * 

Form  No.  2979. 
State  of  Alabama,  )  « 

Jefferson  county.    \ 

*  '  ".  '      /  In  the  Circuit  Court  of  yefferson  county, 

D'r      ^D       jr     J     i-C      state  of  Alabama. 
Richard  Roe ^  defendant.  ) 

To  Simon  Stevenson^  She,riff  of  said  County ; 

Whereas,  on  the  10th  day  of  May^  i8P7,  a  motion  was  made  and 
entered  on  behalf  of  the  plaintiff  in  this  cause  (here  set  out  in  words 
and  figures  the  motion  itself^  or  in  substance)  ;  and  whereas  the 
said  motion  coming  on  to  be  heard  was  this  day  granted,  and  an  or- 
der made  and  entered  (continue  as  in  Form  No,  2978  after  *  down 

to\). 

Now,  therefore,  you  are  hereby  commanded  to  pay  over  to  the 
plaintiff  or  his  attorney  such  of  said  proceeds  of  said  sale  now  in 
your  hands,  in  the  manner,  in  the  amount,  and  upon  the  conditions 
in  the  above  order  stated,  and  forthwith  return  the  bond  to  be  given 
on  the  part  of  the  plaintiff  therein  required  to  the  clerk  of  the  court 
in  which  the  suit  is  pending,  with  your  indorsement  thereon,  show- 
ing  how  you  have  executed  such  order,  and  specifying  the  amount 
paid  for  the  plaintiff  or  his  attorney  thereunder  and  the  date  of  such 
payment. 

Witness  my  hand  this  11th  day  of  May^  i8P7. 

Calvin  Clark^  Clerk. 

(8)  Plaintiff's  Refunding  Bond. 

Form  No.  2980. 

(Commencement J)^     The  condition  of  this  obligation  is  such,  that 

whereas  a  writ  of  attachment  issued  out  of  the  Circuit  Court  of 

yefferson  county,  the  18th  day  of  December^  i89^,  at  the  suit  of 

johfi  jy^  against  the  estate  of  Richard  Roe  for  the  sum  of  one  thou- 

^tind  dollars  returnable  at  the  next  term  of  the  Circuit  Court  of  yef- 

/j?rS^^^  County,  Alabama,  and  was  placed  in  the  hands  of  Simon 

*^j^^9^son^  sheriff  of  said  county,  and  by  him  was  levied  upon  the 

t^-^l^^^r^wing  pro|>erty,  to  wit  (here  describe  the  property)  ;  and  whereas 

^^1^    property  (or  so  much  thereof  as  may  have  been  sold)^  so  levied 

^pon  as  aforesaid,  has  been  sold  pending  the  suit  under  and  by  vir- 


1.  Or<i6r  of  Payment  Oyer  of  Proceeds. —  pay  over  to   the  plaintiff  or   his  at- 

Y["^**^  property  has  been  sold  pending  torney  the  balance  of    said   proceeds, 

.  ^  *^it  on  motion  of  the  plaintiff,  the  not  exceeding  the  amount  of  plain- 

]Ud^e    must  at  any  time  after  thirty  tiff's    demand,    upon    the    giving  by 

^ays  from  the  levy,  in  term  time  or  va-  the  plaintiff  of  a  certain  bond  speci- 

^^tion,  cause  to  be  entered  upon  the  fied   in  the  Ala.  Civ.  Code  (1886),  f 

^inutes  of  the  court  an  order  directing  2960. 

^  J^flScer  having  in  his  hands  the  pro-        2.  This  bond  is  like  that  in  Form 

^eeds  of  the  sale,  after  reserving  an  No.  2685,  snpra^  down  to  the  condition, 

^ount  to  be  fixed  in  the  order  to  re-  except  that  it  runs  to  the  sheriff  and 

-Over  probable  costs  and  charges,   to  not  to  the  defendant. 
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tue  of  an  order  of  the  court  on  the  motion  .1  -e  plaintiff  (or  iht 
defendant),  under  the  provisions  of  the  C'^t!  Tode  of  Alabama,  § 
2958 ;  and  whereas,  on  the  11th  day  of  May^  i8P7,  on  motion  of  the 
plaintiff,  the  Honorable  Carroll  Johnson^  Judge  of  the  Circuit 
Court  of  said  county,  caused  to  be  entered  {continuing  as  in  Porm 
No.  2978  from  *  down  to  \). 

Now,  tnerefore,  if  the  said  plaintiff  is  cast  in  the  suit  and  will  pay 
into  court  the  amount  so  paid  over  to  him,  with  interest,  or  if  he 
recovers  in  the  suit,  and  the  recovery  shall  be  for  a  sum  less  than  the 
amount  paid  over  to  him,  he  will  pay  into  court  the  excess  with 
interest,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect.  1  And  we  hereby  waive  the  benefit  of  all  laws 
exempting  property  from  levy  and  sale  under  execution  or  for  proc- 
ess for  the  collection  of  debt  by  the  constitution  and  laws  of  the 
state  of  Alabama,  and  do  hereby  severally  specify  that  we  have 
property  free  from  all  incumbrances  to  the  amount  of  the  above 
bond.  yohn  Doe.  Ysbal) 

yohn  Fen.  (seal) 

Richard  Den.     (seal) 

Approved  this  11th  day  of  May,  i8P7. 

Simon  Stevenson,  Sheriff.* 

(4)  Indorsements  on  Refunding  Bond 
(tf)   Officer's  Return.^ 

Form  No.  agSx. 

The  State  of  Alabama,  ) 
yefferson  County.  \ 

I  hereby  certify  that  I  have  executed  the  annexed  order  by  paying 
over  to  the  plaintiff,  or  to  his  attorney,  the  sum  of  one  thousand 
dollars,  on  the  11th  day  of  May,  i8P7,  and  received  of  him,  and 
approved  the  within  bond  in  such  order  required  to  be  given,  which 
said  bond  is  herewith  returned  to  the  office  of  the  clerk  of  the  Cir> 
cuit  Court  of  yefferson  county,  with  this  my  return  and  my  pro- 
ceedings indorsee!  thereon.  Simon  Stevenson,  Sheriff. 

Date  :  February  11^  iS97. 

{b)  Forfeiture  and  Issuance  of  Execution.^ 

Form  No.  298a. 
Thif-   bond  forfeited  and  execution   issued  thereon  against    the 

1.  For  the  CondlUon  of  tho  Beftmdlng  3.  Tho  Officer  ihaU  Return  the  Raltuid- 
Bond  to  be  ^iven  by  the  plaintiff  when  ing  Bond  to  the  clerk  with  his  indorse- 
thesheriff  pays  over  the  proceeds  of  the  ment  thereon  showing  how  he  has 
sale  of  perishable  pVoperty  under  order  executed  the  order,  and  specifying  the 
ot  court,  see  Ala.  Civ.  Code  (1886),  %  amount  paid  and  the  date  of  the  pay 
3960.  ment.     Ala.  Civ.  Code  (1886),  ^  2960. 

2.  Thli  Bond  most  he  Approved  by  the  4.  Indorsement  of  Forfettnre  and  Inn 
officer  who  pays  over  the  proceeds,  anoe  nf  Exeentlon. — If  the  plaintiff  is 
Ala.  Civ.  Code  (1886),  {  2960.  cast  in  the  suit,  or  if  he  recovers  and 
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obligors  therein  for  the  amount  of  one  thousand  dollars  and  interest 
from  May  \!ti^  nth,  iS97.  Calvin  Chrk    Clerk. 

Dated  October  2d,  i8P7. 

<L  Paying  Supplus  to  Defendant. 
(1)  Order.i 

Form  ^o.  2983. 

(  Caption  and  title  of  action  as  in  Porm  No,  2899,) 
Upon  reading  and  filing  the  affidavit  of  Richard  Roe,  hereto 
annexed,  showing  that  there  is  in  the  possession  of  Richard  Jones, 
Sheriff  of  the  City  and  County  of  Nefw  Tork,  $104,  proceeds  of  the 
sale  of  property  of  the  said  Richard  Roe,  sold  under  a  warrant  of 
attachment  herein,  over  and  above  the  amount  of  plaintiff's  demand 
herein,  with  the  costs  ard  expenses,  and  of  all  other  warrants  of  at- 
tachment or  executions  in  the  hands  of  said  sheriff,  chargeable  upon 
the  proceeds  of  said  sale,  and  upon  due  proof  that  due  notice  has  been 
given  of  the  application  for  this  order  to  John  Doe,  plaintiff  herein, 
after  hearing  John  Slender  of  counsel  for  defendant  on  behalf  of 
this  motion,  and  John  Gaunt,  Esq.,  attorney  for  plaintiff  in  oppo- 
sition thereto,  now  upon  motion  of  Richard  Slim,  attorney  for 
defendant,  it  is 

Ordered  *  that  the  said  Richard  Jones ^  Sheriff  of  the  City  and 
County  of  New  Tork,  pay  over  the  said  %104,  surplus  of  said  sale, 
to  Richard  Roe,  defendant  herein,  and  that  said  sheriff  release  from 
the  warrant  of  attachment  herein  the  remaining  real  and  personal 
property  of  the  said  Richard  Roe  attached  herein. 

Enter  : 

(2)  Affidavit. 

Form  No.  2984. 

(  Venue  and  title  of  action  as  in  Form  No,  2616.) 
City  and  County  of  New  Tork,  ss  : 
Richard  Roe,  being  duly  sworn,  says: 
I.  That  he  is  the  defendant  in  the  above  entitled  action.     That 

his  recovery  is  for  a  less  sum  than  the  ery  was  for  a  less  sum  than  the  amount 

amount  paid   him   in  the  order,  and  paid,  the  execution  shall  issue  for  the 

he  fails  for  thirty  days  after  the  date  difference  between  the  amount  recov- 

of  the  judgment  to  pay  into  court  the  ered  and  the  amount  received  by  the 

money  required  by  the  condition  of  plaintiff,  with  interest  from  the  date 

his  refunding  bond,   the  clerk  shall  of  the  payment.    Ala.  Civ.  Code  (id86), 

indorse  the  bond  forfeited  and  issue  {  2961. 

execution  against  the  obligors  for  the  1.  This  order  may  be  made  by  the 

amount  paid  under  the  order  of  the  court,  or  by  the  judge  who  granted 

court  as  shown  by  the  indorsement  of  the  warrant, 

the  officer  taking  the  bond,  with  inter-  2.  Where  the  proceeds  of  the  prop- 

est  from  the  date  of  such  payment  if  erty   sold,   and   of  the   demands   col- 

the  plaintiff  was  cast  in   the  suit,  or  lected  by  the  sheriff ,  exceed  the  amount 

'f  the  plaintiff  recovered  and  his  recov  of  the  plaintiff  *s  demand,  with  the  costs 
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the  sheriff  of  the  City  and  County  of  New  Tork^  under  a  warrant  of 
attachment  issued  herein,  sold  on  the  11th  day  of  yanuary^  i8^7, 
certain  property  of  this  deponent,  to  wit,  500  barrels  of  apples^  for 
the  sum  of  %Jf96^  which  sum  the  sheriff  has  retained  in  his  possession 
or  under  his  control. 

II.  That  said  sum  of  %U96  exceeds  the  amount  of  plaintiffs s  de- 
mand in  this  action,  with  the  costs  and  expenses. 

III.  That  there  is  no  other  warrant  of  attachment  or  execution  in 
the  hands  of  said  sheriff,  chargeable  upon  the  proceeds  of  said  sale. 

IV.  Upon  information  and  belief  that  the  surplus  from  said  sale, 
over  and  above  plaintiff's  demand  herein,  together  with  the  costs  and 
expenses,  is  the  sum  of  %10^^  and  the  sources  of  his  information 
and  grounds  of  his  belief  are  a  statement  of  said  sheriff  to  that  effect. 

V.  That  deponent  asks  for  an  order  directing  said  sheriff  to  pay 
said  surplus  of  %10Ji,  to  this  deponent,  and  to  release  from  the  attach- 
ment herein  the  remaining  real  and  personal  property  of  deponent 
herein  attached ;  and  that  no  previous  application  for  such  an  order 
has  been  made  herein.  Richard  Roe, 
Sworn  to  before  me,  this  ISth 

day  of  January^  i897. 

Charles  JSdwards,  Notary  Public, 
New  Tork  County. 

e.  Prooeedlngs  against  Sheriff  for  Proceeds  of  Sale.i 

Form  No.  2985. 

(Precedent  in  Dane  v.  McArthur,  57  Ala.  449.)^ 

State  of  Alabama,  Mobile  county —  Circuit  Courts  Spring  Term» 
1875.  To  Rufus  Dane^  Esq.,  as  sheriff  of  Mobile  county — late 
sheriff — and  /.  C.  Chamberlain^  G,  T,  Overall^  William  Spence^ 

and  expenses,  and  of  all  other  war-  the   sale  of  perishable  property,  and 

rants  of  attachment  or  executions  in  judgment   may    be    rendered  against 

the  sheriff's  hands,  chargeable  upon  him   or  them,  with  five  per  cent,  a 

the  same,  the  court,  or  the  judge  who  month  interest  from  the  time  of  the 

granted  Uie  warrant,  upon  the  appli-  demand.   Ala.  Civ.  Code  (1886),  f  2962. 

cation  of  the  defendant  or  of   an  as-  For  the    form  of  judgment,   see  the 

signee  of  or  purchaser  from  the  defend-  title  Judgments. 

ant,  and  upon  notice  to  the  plaintiff,  2.  This   notice  of  motion  was  held 

and  the  plaintiffs  in  the  other  warrants  valid  as  to  Dane,  but  invalid  as  to  his 

or  executions,  may,  at  any  time  during  sureties,  for  the  reason  that  the  latter 

the  pendency  of  the  action,  make  an  were  not  personally  served  therewith, 

order,  directing  the  sheriff  to  pay  over  but  the  appellate  court  resrarded  this 

the  surplus  to   the   applicant,  and  to  as  merely  a  clerical  error  which  mipht 

release  from  the  attachment  the   re-  be  amended  in  the  court  below,  which 

maining  real  and  personal  property  at-  was  subsequently  done  as  appears  from 

tached.     N.  Y.  Code  Civ.Proc,  §  676.  the  case  of  McArthur  r.  Dane,  61  Ala. 

1.  The    Sheriff  and  His   SnretiM,  or  539. 

either    of    them,  may    be    proceeded  In   James  t'.   Moselcy,  47  Ala.  299, 

against  by  motion,  on  one  day's  no-  a  motion  against  the  sheriff  and  his 

tice,  at  the  instance  of  the  plaintiff  or  sureties  in  a  summary  proceeding  for 

of  the  defendant,  if  the  plaintiff  fail  in  money  received  by  hi'm  for  the  sale  of 

the  action  for  any  money  received  for  perishable   property   taken   under  an 
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James  Kelly^  William  OtiSs  E.  P.  Gaines,  the  sureties  on  his 
sheriff's  bond  :  You  are  hereby  notified  that  you  are  required  to  pay 
into  this  court  the  money  and  proceeds  of  the  sale  of  property,  or 

so  much  as  will  satisfy  a  judgment  for  $344. 6S,  and dollars 

costs,  rendered  in  this  court  on  the  SlA  day  of  March,  A.D.  i875, 
in  favor  of  John  Mc Arthur  v.  yohn  Badgett,  for  ^86,  and  made 
returnable  on  the  third  day  of  November,  \%72,  to  this  court,  on 
which  attachment  you  levied  and  seized  certain  property,  and  which 
said  property  you  sold  for  one  thousand  and  sixty-six  47-100  dollars 
in  cash,  as  the  property  of  the  defendant,  John  Badgett,  and  which 
you  have  failed  to  apply  to  this  attachment  except  the  sum  of  95 
cents,  which  you  have  not  returned  into  the  court.  And  on  failure 
to  pay  said  sum  of  money  fnto  court,  within  one  day  after  notice  of 
this  motion,  I  shall  move  for  judgment  against  you  for  three  hun- 
dred and  forty -four  62-100  dollars,  with  costs,  being  the  amount  of 
said  judgment  rendered  on  said  writ  of  attachment  and  proceedings 
thereon,  with  interest  thereon  from  the  8th  day  of  Marchy  i875,  the 
day  on  which  said  judgment  was  rendered.  Said  motion  will  be 
called  up  on  th^  fourth  day  after  notice  of  this  is  given  to  you,  if  the 
court  is  in  session  and  open  for  business ;  if  not,  on  the  first  day  there- 
after on  which  the  court  may  be  open  for  business. 

John  Mc  Arthur,  Plaintiff. 

Alex,  McKinstry,  Att'y  for  Plaintiff. 

Mobile,  April  9,  iS75, 

14.  Appointment  of  Receiver.^ 

Where  personal  property  has  been  taken  under  an  attachment 
writ,  in  many  jurisdictions  a  receiver  may  be  appointed  to  take 
charge  thereof. 

attachment  writ  was  held  to  have  been  of  the  application  to  the  opposite  party, 

properly  made  against  the  sheriff  and  appoint  a    receiver  for  the  preserva- 

his  sureties,  or  either  of  them,  it  not  tion,  the  use  and  management  of  the 

being  necessary  to  be  made  against  the  attached  property.     This  receiver  shall 

sheriff  and  all  the  sureties,  and  that  give  bond  with  good  security,  to  be 

the  entry  upon  the  motion  docket  in  approved  by  the  court  or  judge  for  the 

term  time  was  sufficient  notice.  faithful    performance    of    his   duties. 

1.  ArkaasM.— The  judge  of  the  court  Bullitt's  Civ.  Code  Ky.  (1895),  i  218. 
in  which  the  action  is  brought  or  any  New  Mezioo. — Appointment  of  re- 
circuit  judge  shall  have  power  to  ap-  ceiver  to  take  charge  of  the  property 
point  a  receiver,  who  shall  give  bond,  attached;  and  the  giving  of  a  bond, 
to  take  charge  of  and  collect,  and  ac-  with  security,  by  him  as  the  judge 
count  for  all  choses  in  action  attached  shall  approve.  N.  Mex.  Comp.  Laws 
in  any  action.  Sand.  &  H.  Ark.  Dig.  (1884),  §  1955. 
(1894),  §  351.  Tenneiie*.  —  The    court   or   justice 

A    receiver   appointed   in   vacation  may,  at  any  time,  appoint  a  receiver 

shall  give  a  bond  similar  to  the  bond  to  take  possession  of  the  property  at- 

he  should   give  if  appointed  in  term  tached  and  to  manage  it.     Tenn.  Code 

time.  Sand. &H.Ark.Dig.(i894), ^351.  (1896),  (  5263. 

KflBtaekj*  — The  court  in  which  the  Vennont.— ^Sale  of  stock  in  process 

action  is  pending,  or  during  vacation  of  manufacture  by  receiver  appointed, 

the  judge  thereof,  or  if  he  be  absent  Vt.  Stat.  (1894),  §§  9^^'^5' 

from  the  county  the  residing  judge  of  For  forms  relating  to  the  appoint- 

the  county  court,  may,  upon  reasonable  ment  of  receivers  generally,   see  the 

notice  in  writing  of  the  time  and  place  title  Receivers. 
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15.  Claims  of  Third  Persons;  Intervention;  Interpleader.^ 

a.  Claimant's  Notice  to  Attaching  Offieer. 

1.  Claims  of  TldrdPwBons. — For  other  Security  for  Costs, — ^A  nonresident 

forms  relating  to  claims  of  third  per-  intervening  claimant  shall  g^ve  secu- 

sons,   see  the  titles   Intrrplradsr  ;  rity  for  costs.    Sand.  &  H.  Ark.  Dig. 

Intrrvrntion  ;  and  Rrplrvin  and  (1094.),  (  373.     For  forms  of  secnritj 

Claim  and  Drlivery.  for  costs,  consult  the  title  Costs. 

Consult  the  title  Rrfrrrncrs   for  Claim,  How  Disposed  of, — In  case  of 

forms  relating  to  matters  referred  to  an  intervening  claimant  the  court  may 

Rrfrrrrs,  Commissionrrs,  Audit-  hear  the  proo^ or  may  order  a  reference 

ors,  TRUSTRRSf  etc.  to  a  commissioner,  or  maj  impanel  a 

Arkansas. — When  a  sheriff  shall  levy  jury  to  inquire  into  the  facts.    Sand, 

a  writ  of  attachment  upon  property  &  H.  Ark.  Dig.  (1894),  4  374- 

claimed  by  a  person  not  a  party  to  the  Colorado  —  IntenrmtloiL — A  statute 

suit,  such  person  may  make  oath  to  similar  to  the  Arkansas  statute  exist- 

the  property,  and  the  same  shall  be  de-  in  Colorado  relating  to  intervenii." 

livered  to  him  upon  his  giving  bond  claimants.     Mill's  Anno.  Code  (1896  . 

in  favor  of  the  plaintiff  with  security,  §  106. 

to  be  approved  by  the  sheriff,  in  a  sum  Delaware. — For  the  appointment  <  f 

double  the  value  of  the  property  at-  auditors  to  audit  claims  of  defendant's 

tached,  which   value  shall   be  ascer-  creditors,  and  the  proceedings  of  such 

tained  by  the  oaths  of  two  citizens  of  auditor,  see  Del.  Laws  (1893),  pp.  783, 

the  county  where  the  writ  is  levied,  to  784,  §^  10-16. 

be  chosen  by  the  sheriff.    Sand.  &  H.  Florida — MlasisiliqiiL — dalmstiy Third 

Ark.  Dig.  (1894),  f  406.  Persona  shall  be  interposed  and  tried 

Similar  statutes  exist  in :  in  the  manner  provided  for  in  the  case 

Colorado. — Mill's  Anno.  Code  (1896),  of  executions.     Fla.  Rev.  Stat.  (1892), 

(  106.  4  1^5;  Miss.  Anno.  Code   (1892),  § 

Florida^—Kev.  Stat.  (1892),  $  1665.  159. 

Georgia, — Selman  v.   Shackelford,  nunols — ^UitenAeading. — Any  person, 

17  Ga.  616.  other  than  the  defendant  claiming  the 

Illinois, — Starr  &  Curt.  Anno.  Stat,  property,  may  interplead,  verifying  his 

(1896),  p.  462,  par.  39.  plea  by  affidavit  without  giving  bail, 

Michigan,  —  How.     Anno.     Stat,  when  ttie  property  was  not  to  be  re- 

(1882),  ^  6843.  plevied  thereby.     Starr  &Curt.  Anno. 

Mississippi, — Anno.  Code  (1892),  4$  Stat.  111.  (1896),  p.  462,  par.  29. 

159,  4435,  4435.  Speotal  BeplicatSoii  TTaverstng  iBter- 

Missouri,  —  Burns'    Anno.    Prac.  i>lea. — In  Zimmerman  t».  Willard,  114 

Code  (1896),  4  818.  111.  365,  omitting  the  formal  parts  the 

Texas, — Rev.  Stat.  (1895),  art.  203.  replication  was  as  follows:  **And  the 

Virginia. — Code  (1887),  (  2984.  said  plaintiff,  by  leave  of  the  court  for 

^0j/ KfV^/itm.-'-Code  (1887),  c.  106,  ^^t  purpose  first  had  and  obtained, 

^  33.  as  to  the  said  plea  of  interpleader  of 

Arlganisi    Interpleader.— The  inter-  said  Philip  V.  N,  Davis  and  William 

plea  must  be  treated  as  other  pleadings,  C.  Rich,  as  assignees  of  the  said  Elijah 

and  must  be  answered  as  a  complaint.  A.  Willard,  saith,  that  by  reason  of 

Rosewater  v.  Schwab  Clothing  Co.,  anything  in    the  said    plea  of  inter- 

58  Ark.  446.  pleader    set    forth    and    alleged,  she 

Arlcansas — mtenrentlon  —  Generally,  ought  not  to  be  barred  or  hindered  from 

— Any  person,  before  sale  of  attached  the  further  having  or  maintaining  her 

property  or  before  payment  to  plain-  aforesaid  action  and  her   rights  and 

tiff  of  the  proceeds  thereof,  may  pre-  remedies  against  the  said  Willard  dt 

sent  his  complaint,  verified  by  oath,  to  Patterson,  and  against  the  property, 

the  court,  disputing  the  validity  of  the  rights,    debts    and    credits   attached, 

attachment    or    stating    a    claim    to  seized  and  taken  by  her  said  writ  of  at- 

the  property  or  an  interest  in  or  lien  tachment,    and   claimed  by  the  said 

on  it  under  any  other  attachment,  or  Rich  and  Davis  in  and  by  their  said 

otherwise  setting  forth  the  facts  upon  plea   of  Interpleader,  as   therein  set 

%vhich  the  claim  is  founded.    Sand.  &  forth;  because  she  says  that  the  said 

H.  Ark.  Dig.  (1894),  4  37^'  supposed  assignment  by  the  said  ^/f/oi 
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NEW    YORK.l 

Form  No.  2986. 
Supreme  Court, 

Nerw  Tork  county. 
yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Take  notice  that  the  100  barrels  of  apples,  now  in  the  warehouse 
at  No.  178  Water  street,  which  you  have  levied  on  and  attached 
under  the  warrant  of  attachment  herein  issued  and  served  on  the 
dth  day  of  December,  \%96,  as  the  property  of  the  defendant,  Rich- 
ard Roc,  are  not  the  property  of  said  Richard  Roe,  but  are  claimed 
by  Charles  Edwards  of  No.  189  Water  street,  in  the  city  of  Neno 
York,  as  his  property. 

Richard  Slender,  Attorney  for  Claimant. 
Office  and  P.  O.  address  : 

87  Nassau  street.  New  Tork  City. 
Dated  New  York,  December  12,  i896. 
To  Richard  Jones, 

Sheriff  of  the  City  and  County  of  New  York, 

NEW    JERSEY.* 

Form  No.  2987. 

To  Simon  Stevenson,  Sheriff  of  Hudson  county,  New  Jersey : 
You  are  hereby  notified  that  I  claim  to  be  the  owner  of  {here  de- 

A,  Willard,  on  the  18th  day  of  '^uly,  fore,  auditors  in  attachment  proceed- 

A.D.  i%S2,  mentioned  in  the  said  plea  ings,  see  N.  }.  Gen.  Stat.  (1896),  p.  105, 

of  interpleader  of  the  said  Philip  V,  f  42  et  seq,;  p.  112,  ^  82;  p.  113,  %  87; 

N,  Davis  and  William    C.  Rich,   in.  p.  114,  f^  89,  90,  91. 

this  behalf,  was  executed,  made,  had  Pemuylraiila. — For  the  appointment, 

and  contrived  by  the  said  Elijah  A,  powers^anddutiesof  trustees  in  attach- 

Willard,  of  his  fraud  and  covin,  with  ment  proceedings,  see  Bright.  Purd. 

the  intent  and  purpose  to  delay,  hin-  Dig.  (1894),  p.  697,  f^  i7'*H* 

der  and  defraud  his  creditors  of  their  Yliilnla — WettYlrgliiia — ^Xnttrpleader. 

just  and  lawful  actions  and  suits  against  — In    Virginia    and    West   Virginia 

the  said  Elijah  A,  Willard,  and  was  exist  statutory  provisions  similar   to 

and  is  utterly  void  and  of  no  effect  as  that  in  Missouri.     Va.  Code  (1887),  § 

against  the  said  plaintiff,  to  wit,  at  the  2984;  W.  Va.  Code  (1887),  c.  106,  §  25. 

county    aforesaid.     And   this    she    is  1.  See  also  the  following  statutes : 

ready  to  verify,''  etc.  California,— Code  Civ.  Proc.  (1886), 

A  general  demurrer  to  this  special  ^  550. 

replication  was  sustained  by  the  lower  Indiana, — Horner's   Stat.   (1896),  ^ 

court,  but  on  appeal   Mulkey,  C.  }.,  925. 

said  that  **  as  to  the  form  of  the  replica-  Montana. — Code  Civ.  Proc.  (1895), 

tion  it  is  in  strict  conformity  with  the  (  906. 

precedents  and  I  see  no  objection  to  it  Ohio, — 2  Rev.  Stat.  (1894),  (§  5444* 

in  that  respect."    Zimmerman  v,  Wil-  5558. 

lard,  114  111.  364.  A  notice  to  the  officer  that  the  claim- 

WMOiirl — ISttridMder. — In  Missouri  ant  is  the  owner  of  all  the  property 

the  claimant  may  interplead,  and  issues  attached,   **  except  a   portion  owned 

are  made  and  tried  on  the  interplea.  by  "  a  person  who  is  not  a  party  to  the 

Burns*  Anno.  Prac.  Code  (1896),$  818.  action,  is  sufficient.     Susskind  v.  Hall 

N«ir  Jcney. — For  the  appointment  (Cal.  1896),  44  Pac.  Rep.  328. 

and  duties  of,  and  the  proceedings  be-  %,  This  notice  fulfils  the   require- 
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scribe  the  property^  by  you  attached  as  the  property  of  Richard 
Roe  at  the  suit  oi  yohn  Doe,  and  make  this  request  upon  you  to 
summon  a  jury  to  try  the  right  to  said  property,  hereby  agreeing 
to  be  bound  by  and  to  submit  to  the  finding  of  such  jury  in  the 
premises.  Charles  Carroll. 

Dated  February  6,  iS97. 

b.  GlaimaDt's  Notiee  to  PlaintUL 

MAINB. 

Form  No.  2988. 
(Precedent  in  Holmes  v»  Balcom,  84  Me.  329.) 

(  Omitting'  the  formal  parts ,  the  notice  was  as  follows:) 
Now,  therefore,  in  accordance  with  the  statute  in  such  case  made 
and  provided,  you  are  hereby  notified  that  the  property  attached  by 
said  Henry  Whelpley  on  the  writ  aforesaid,  is  claimed  by  us,  the 
owners  of  said  vessel,  by  virtue  of  the  pledge  and  lien  aforesaid,  and 
the  amount  due  us  thereon  is  as  follows,  to  wit : 

1.  The  said  sum  oi  four  hundred  fifty  dollars  and  interest  thereon 
from  the  twenty-second  day  of  said  August, 

2.  Freight  as  aforesaid,  to  wit,  said  sum  of  nine  dollars  and  ^1^^/^- 
four  cents. 

So,  that  the  true  amount  of  all  the  same,  with  interest  to  the  day 
of  the  date  thereof,  is  five  hundred  three  dollars  and  seventy-nine 
cents. 

And  we  hereby  demand  of  you,  that  W\\\{\Ti  forty-eight  hours  after 
you  receive  this  written  notice,  you  discharge  our  claims  as  afore- 
said, by  paying  the  true  amount  thereon,  to  wit,  said  eum  of  five 
hundred  three  dollars  and  seventy-nine  cents,  or  restore  said  prop- 
erty. 

Dated  at  Eastport  this  eighth  day  of  April,  eighteen  hundred 
ninety,'^  By  W,  Z.  Putnam, 

Attorney  for  the  owners  of  the  schooner,  George  P-  Trigp 

e.  Bond  of  Claimant.  2 

ARKANSAS. 

Form  No.  agSg. 

(Sand.  &  H.  Ark.  Dig.  (1894),  P*  i^^S*) 

County  of  Pulaski,  )  Before  Thomas  yones,  justice  of  the  peaco 
Big  Rock  Township.  \      of  said  township. 

menu  of  N.  J.  Gen.  Stat.  (1895),  p.  to  the  attaching  plaintiff,  not  after- 

104,  W  33,  24.  wards.    Me.  Rev.  Stat.  (1883),  ^-  ^'> 

1.  Notlo«  of  Olalm  before  ReideFj. —  §  40. 

Personal  property  attached  on  mesne  2.  GeorglA. — ForflieAmoimtofaOlalBi 

process  claimed    by  a  person   not  a  Bond  given  under  a  levy  of  attachment, 

party  to  the  suit  may  be  replevied  by  see  Ga.  Laws  (1887),  p.  40,  No.  350, 

him  within  ten  days  after  notice  given  amending  Ga.  Code  (1882),  §  3322. 
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John  Doe,  plaintiff,       ) 

against  >  Bond. 

Richard  Roe,  defendant.  ) 

Wei  undertake  and  are  bound  to  the  plaintiff,  yohn  Doe,  in  the 
sum  o{  four  hundred  dollars,  that  John  Smith  will  interplead  before 
said  justice  of  the  peace,  on  the  twenty -second  day  of  January, 
\%9^,^  when  the  order  of  attachment  in  this  case  is  returnable,  and 
prosecute  to  judgment,  without  delay,  his  interpleader  for  the  prop- 
erty attached  in  this  case  and  claimed  by  him,  to  wit ;  one  hay  horse; 
and  if  said  property  shall,  on  the  trial  of  such  interpleader,  be  found 
to  be  the  property  of  said  defendant,  Richard  Roe^  and  said  plain- 
tiff, Richard  Roe,  shall  recover  judgment  against  said  defendant, 
that  said  John  Smith  will  deliver  said  property  to  the  constable, 
John  Hudson,  or  his  successor  in  office,  whenever  demanded  by  said 
constable,  after  execution  upon  such  judgment  comes  to  his  hand  to 
be  levied  thereon. •  John  Smith, 

John  Walker. 

Approved  this  10th  day  of  January,  i8P^. 

John  Bridgeford,  Constable. 

(  App  ra  isement . )  * 

DISTRICT    OF    COLUMBIA. 

Form  No.  a 990. 

District  of  Columbia,  to  wit : 
In  justice's  court,  before  Abraham  Kent,  one  of  the  justices  of  the 


Maryland. — ^Bond  to  1>«  Filed  by  GUlm-  by  the  sheriff,  in  a  sum  double  the 

aat  must   be   in  a   penalty  equal    to  amountof  the  property  attached,  which 

double    the   value   of    the    property,  value  shall  be  ascertained  by  the  oaths 

as  ascertained    by  the   appraisement  of  two  citizens  to  be  chosen  hy  the 

thereof,  to  be  made  by  the  sheriff  at  sheriff,  and  the  property  delivered  to 

the  time  of  levy,  to  be  approved  by  the  said  person.     Sand.  &   H.  Ark.  Dig^. 

clerk,  and   conditioned  to  satisfy  all  (1894.),  4  4^* 

costs  and  damaees,  not  exceeding  the  2.  If  the  action  is  in  the  circuit  court, 

real  value  of  we  property  attached,  it  will   be  entitled   and   the  style  of 

which  the  plaintiff  may  recover  in  case  court  inserted  as  in  Form  No.   2989. 

said    claimant    fail    to    establish    his  In  such  case,  in  lieu  of  words  **  before 

claim.     Upon  this  bond  the  property  said  justice,"  etc.,  insert  the  words  "  at 

shall   be   discharged    from    levy   and  the  next  term  of  the  court  to  which 

surrendered  into  the  possession  of  the  the  order  of  attachment  in  this  action 

claimant.     Md.  Pub.  Laws  (1888),  art.  is  returnable,  and  prosecute,"  etc. 

9,  §  46.  8.  Oondltlon. — For  the  conditions  of 

meblfan — BondofCna.lTnant. — For  the  the  bond  of  an  interpleader  claiming 
penalties  and  requisites  of  the  bond  of  attached  property,  see  Sand.  &  H.  Ark. 
third  parties  claiming  goods  attached  Dig.  (1894),  f  407.  If  this  bond  is  con- 
by  the  constable,  see  How.  Anno.  Stat,  ditioned  that  the  person  in  possession 
Kficki.  (1883),^  6843.  and  not  the  defendant  shall   perform 

miiltMlrol — OlalmanVa    Bond. —  For  the  judgment  of  the  court  in  the  ac- 

the  condition  of  a  claimant's  bond  in  tion,  it  cannot  be  enforced  as  a  statu- 

tttachment  proceedings,  see  Atkinson  tory  bond.     Lowenstein  v.  M'Cadden, 

V.  Foxworth,  53  Miss.  742.  54  Ark.  13. 

1.  Who  nuj  Exaoute.  —  One  not  a  4.  Aroralaamsnt  —  Ailcaiiaaa. — The 

party  to  the  writ  claiming  property  at-  value  of  the  property  must  be  ascer- 

tached  may  give  his  bond  in  favor  of  the  tained  bytheoaUisof  two  citizens  of 

plaintiff,  with  security,  to  be  approved  the    county,   chosen    by  the    sheriff. 
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peace  in  and  for  the  District  aforesaid,  this  1st  day  of  March^  i8P7, 
in  the  case  of  — 

yohn  Doe,  plaintiff,       ) 
^        against  \  At  Law,  No.  KM. 

Richard  Roe,  defendant.  ) 

Clyde  Culp,  one  of  the  constables  of  the  said  District,  having  by 
virtue  of  an  attachment  (or  execution)  issued  in  the  above  entitled 
cause,  seized  and  taken  into  his  possession  the  following  personal 
pro|>erty,  to  wit  {describe  the  property)^  Charles  Carroll,  claim- 
ant, and  William  yones  and  yohn  Smith,  his  sureties,  appearing 
and  submitting  to  the  jurisdiction  of  the  said  justice  of  the  peace 
and  to  the  Supreme  Court  of  the  District  of  Columbia,  undertake  to 
deliver  to  the  officer  the  said  property  or  pay  the  value  thereof 
if  the  judgment  of  the  Court  shall  be  against  said  claimant.  And 
they  consent  that  the  value  of  the  property  may  be  ascertained  at 
the  same  time  the  right  of  property  is  tried,  and  that  judgment  may 
be  given  against  each  and  all  the  parties  signing  this  undertaking, 
in  the  alternative,  for  the  delivery  of  the  property  to  the  officer,  or 
the  payment  of  the  value  thereof  and  costs. 

Given  under  our  hands  this  1st  day  of  March,  i8P7. 

Charles  Carroll,  (seal' 
William  yones,  ^sbal 
yohn  Smith.  (seal 

Taken  and  acknowledged  before  me  and  by  me  approved,  this 
1st  day  of  March,  A.D.  i8P7. 

Abraham  Kent,  J.  P.     (seal) 

OREGON. 

Form  No.  2991. 

In  the  Circuit  Court  for  the  State  of  Oregon, 
For  the  County  of  Multnomah, 
yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Oregon,  ) 

County  of  Multnomah,  \ 

Whereas,  by  virtue  of  a  writ  of  attachment  in  the  above  entitled 
action,  yohn  yones,  as  sheriff  of  said  county  of  Multnomah,  has 
duly  attached  the  following  described  personal  property  claimed  by 
Richard  yohnson,  to  wit  (here  describe  the  property  claimed). 

Sand.  &  H.  Ark.  Dig.  (1894),  §  406.  county  bj  said    interpleader   on   de- 

For  form  of  appraisement  in  Arkansas,  mand,  that  execution  issue  on  return 

see  supra.  Form  No.  2909.  of  the  facts  in  the  fieri  facias  by  said 

Arkamas. — The  Judgment  on  the  Inter-  sheriff  against  yohn  D,  A  dams,  'Jonas 

Ideader  in  Adams  v.  Hobbs,  27  Ark.  i,  M.  Tihhetts,  and  Charles  M.  'Taylor 

was   as  follows,  omitting   the   formal  on  the  interpleader  bond  for  the  sum 

parts :  *'  It    is    thereupon    considered  of  two  thousand  nine  hundred  and  five 

that  the  said  plaintiff  have  execution  dollars,  or  so  much  thereof  as  will  be 

against  said  cotton,  and,  if  the  same  is  sufficient  to  satisfy  the  said  damages 

not  delivered  to  the  sheriff  of  Pulaski  and  costs,''  etc. 
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Now,  therefore,  in  consideration  of  the  delivery  of  said  attached 
property  to  said  claimant,  Richard  Johnson,  by  said  sheri£P,  we, 
^ohn  Fen  and  Richard  Den,  hereby  undertake  that  said  claimant, 
Richard  Johnson,  shall  re-deliver  said  property,  or  pay  the  value 
thereof,  to  any  sheriff  to  whom  execution  may  be  issued,  upon  any 
judgment  that  may  be  obtained  by  plaintiff  against  said  defendant, 
Richard  Roe,  in  the  above  entitled  action.  John  Fen. 

Richard  Den. 

Dated  at  Portland,  Oregon,  this  2Uth  day  of  April,  i8P7. 

The  above  undertaking  is  hereby  approved  this  2J^th  ddiy  oi  April, 
\9f97.  John  Jones,  Sheriff  of  Multnomah  County. 


TKXAS.l 

Form  No.  2992. 

(Precedent  in  Eichoff  v.  Tidball,  61  Tex.  433.) 

Wm.  Eichoff 
No.  nSi.  vs. 

Henry  Eichoff.  , 
Whereas,  an  order  of  sale  has  been  issued  out  of  the  district  court 
of  Tarrant  county,  Texas,  in  favor  of  the  aforesaid  plaintiff,  and 
against  the  above  named  defendant,  which  order  of  sale  enforced 
an  attachment  lien  on  the  property  therein  described,  and^which 
order  of  sale  was  directed  to  the  sheriff  of  Tarrant  county,  Texas, 
and  by  virtue  of  which  said  sheriff  seized  the  property  therein  de- 
scribed, and  which  order  of  sale  was  based  upon  a  judgment  of  the 
district  court  aforesaid,  in  the  above  entitled  cause ;  and  said  sheriff 
having  fully  complied  with  the  law  in  making  sale  of  personal  prop- 
erty as  under  execution,  exposed  said  property  to  public  vendue, 
from  day  to  day,  until  said  property  was  all  sold,  on,  to  wit,  the 
ISth  day  of  April,  A.D.  i875,  which  said  property,  at  said  sale, 
brought  the  sum  of  %2,929,25;  and  whereas  said  district  court  modi- 
fied said  judgment,  allowing  Conrades  and  Logeman,  Lewis  W. 
Siler,  J,  A.  Vonbrock,  and  F.  Meyer  d^  Co.,  to  file  a  bond  in  the 
amount  of  ten  per  cent,  of  said  sale,  jointly  or  severally  make  and 
deliver  to  the  sheriff  of  Tarrant  county,  Texas,  within  thirty  days 
from  said  sale,  allowing  them,  as  interveners,  to  contest  the  right 
of  said  William  Eichoff  to  the  proceeds  of  said  sale  :  Now,  there- 
fore, we,  J.  C.  Conrades  and  F,  H.  Logeman,  composing  the  firm 
of  Conrades  d^  Logeman;  Lewis  W.  Siler,  composing  the  firm  of 
the  Furniture  Company  o^  Weston;  J.  A.  Vonbrock  and  F.  Meyer 
and  John  A.  Kirchner,  composing  the  firm  of  F.  Meyer  d:  Co.,  as 
principals,  and  T.  A.  Tidball  and  K.  M.  Van  Zandt,  as  sureties, 
acknowledge  ourselves  bound  to  pay  to  Wm.  Eichoff  Sifores&id  the 
sum  of  ^00,  conditional  that  J.  C.  Conrades  and  F.  H.  Logeman, 

1.  Bond  of  Claimant. — See  Tex.  Rev.  right  to  personal  property.  See  the 
Stat  (1895),  *'**•  2^3»  prescribing  a  title  Replevin  and  Claim  and  De- 
bond  such  as  required  in  the  trial  of    livery. 
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composing  the  firm  of  Conrades  d^  Logeman;  Lewis  W.  Siler,  com- 
|>osing  the  firm  of  the  Furniture  Company  of  Weston;  J.  A,  Von- 
brock  and  F,  Mayer ^  and  John  A,  Kirchner^  composing  the  firm  of 
F,  Mayer  d^  Co. ,  will  pay  William  Eichoff^  plaintiff  in  the  cause 
of  Wm.  Eichoff  v^x^xxh  Henry  Eichoff^  No.  17 8J^  on  the  docket  of 
the  district  court  of  Tarrant  county  aforesaid,  all  the  damages  that 
he  may  sustain  in  case  they,  as  intervenors  in  said  cause,  fail  to 
show  that  said  plaintiff,  Wm.  Eichoff^  is  not  entitled  to  said  money, 
the  proceeds  of  said  sale. 

Witness  our  hands,  this  8th  day  of  yune^  A.D.  \%78. 

y.  C.  Conrades^ 
F.  H.  Logeman^ 
By  yohn  Hanna^  their  Att'y  in  fact. 
Lewis  W,  Siler^ 
y,  A.    Vonhrock^ 
F,  Meyer  ^ 
yohn  A.  Kirchnery 
By  their  agent,  y,  y.  yarvis, 
K.  M,    Van  Zandt^ 
Thos.  A.  Tidball. 

d.  Affidavit  of  Claimant  i 

ARKANSAS. 

Form  No.  2993. 
(Sand.  &.  H.  Ark.  Dig.  (1894),  P-  i^^S-)* 

County  of  Pulaski ^    )  Before    Thomas  yones^  justice  of  the  peace 
Big  Rock  Township.  \      of  said  township. 

yohn  Doe^  plaintiff, 

against 

Richard  Roe^  defendant. 

I,  yohn  Smithy  do  solemnly  swear  that  the  bay  horse  attached  in 
this  action  as  the  property  of  said  defendant  is  my  property,  and 
not  liable  to  seizure  on  the  order  of  attachment  issued  in  this  case. 

yohn  Smith, 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  yanuary, 
1 89^.  Thomas  yones,  J.  P. 

FLORIDA. 

Form  No.  2994. 
(Precedent  in  Richardson  v.  Smith,  3i  Fla.  336.) 
State  of  Florida, 
Hami  I  ton  CovLXity, 

Before  me  |>ersonally  came  C.   W.  Smithy  one  of  the  firm  of  C. 

1.  ^ri><>»fl.— Rev.  Stat.  (1887),  p.  60,  Rev.  Stat.  (1895),  art.  203,  prescribing 

par.  57.  an   ailidavit  such   as  required   in  the 

Georgia. — Code  (1882),  ^  3322.  trial    of   right  to  personal   property. 

Minnesota. — Stat.  (1894),  §  5296.  See  also  title  Replsvin  and  Claim 

North  Dakota. -^Kev, Codes  (1895), §  and  Delivery. 

5365.  2.  See  Sand.  &  H.  Ark.  Dig.  (1894), 

Texaa  — Afflda^   of  OUlm.  — Texas  ^406. 
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W.  Smith  ^  Co.,  who,  being  duly  sworn,  says  [that  the  other 
members  who  compose  and  constitute  said  firm  are  yohn  Smith 
and  Samuel  Smith^"^  the  following  property,  to  wit:  the  stock  of 
goods  in  what  is  known  as  the  Claridy  House,  in  the  town  of  Jas- 
per,  in  said  county,  attached  hy Sam,  Altman,  sheriff  of  said  county, 
by  virtue  of  [a  writ]  of  attachment  in  favor  of  John  P,  Richard- 
son against   W.  H.  Simpson,  belongs  to  then*,  said  deponents. 

C   W,  Smith. 
Sworn  to  and  subscribed  before  me,  this  September  18 y  iS84' 

D,  B,  Johnson,  Justice  of  Peace. 

GEORGIA. 

Form  No.  3995>^ 
(Precedent  in  Selman  v.  Shackelford,  17  Ga.  616.) 

State  of  Greorgia —  Gordon  County  : 

In  attachment  before  Justice's  Court.  And  now  comes  S,  M, 
Shackelford  and  avers,  that  one  half  of  the  tobacco  levied  on  in  the 
above  case  is  his,  the  said  Shackelford'* s,  individual  property,  and 
not  the  property  oi  Posey  Hudgins;^  and  this  he  is.  ready  to  verify, 
and  prays  that  the  same  may  be  inquired  of  by  a  jury. 

»S.  M.  Shackelford  appeared  before  me,  G.  W.  Ransone,  justice 
of  the  peace  in  and  for  said  county,  and  makes  oath  and  says,  that 
the  above  plea  is  true  in  substance  and  fact. 

Sworn  and  subscribed  [before  me  this day  of ,  i85-. 

G.   W,  Ransone y  Justice  of  the  Peace]. 

e.  Petition  of  Gaimant. 

MARYLAND. 

Form  No.  3996. 

To  Hon.  Charles  Johnson,  judge  of  the  Circuit  Court  of  Har- 
ford  County,  Maryland:  Your  petitioner  Charles  Carroll  resf)ect- 
fully  represents  that  the  goods  and  chattels  enumerated  in  the 
schedule  annexed  to  the  writ  of  attachment  issued  in  the  case  of 
John  Doe^  plaintiff,  against  Richard  Roe,  defendant,  now  pending 
in  the  circuit  court  of  said  Harford  county,  was,  at  the  time  of 
said  levy  of  said  attachment,  since  has  been,  and  now  is  the  property 
of  and  belongs  to  the  said  Charles  Carroll,  said  claimant,  because 
he  says  (here  set  out  clearly  the  character  and  origin  of  claim) ;  and 
this  he  is  ready  to  verify ;  .wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  condemnation  of  said  sum  of  money  in  the 
attachment  aforesaid,  and  return  thereof  specified  as  of  the  goods 

1.  DMdgnation  of  Flzm.— This  affida-  as  C.  W.  Smith  &  Co.     Richardson  v. 

vit,  without  the  words  enclosed  in  [  ],  Smith,  3i  Fla.  336. 
was  held  insufficient   because  it    did        2.  Mut  Assort  Bight  of  PropertF  In De- 

not  give   the  name  or  names  of  the  ponent. — In  a  claim  affidavit,  the  form 

other  member  or  members  of  the  firm,  of  the  oath  is  sufficient,  provided  it  as- 

or  company,  or  corporation  spoken  of  serts  the  right  to  the  property  in  the 
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and  chattels,  tenements  and  effects  and  credits  of  the  said  defendant, 
Richard  Roe?-  Joseph  Story,  Attorney  for  Claimant. 

(  Verification.)^ 

f.  SbBrUTs  Proeeedlngs  to  Try  Right  of  Property.* 
(1)  Notice  to  Parties  and  Claimant. 

NEW    YORK. 

Form  No.  3997. 

(  Venue  and  title  of  action  as  in  Form  No.  2986.) 

Please  take  notice  that  Charles  Edwards  of  No.  1S9  Water 
Street,  in  the  City  of  New  Tork,  claims  that  he  is  the  owner  of  the 
following  property  inhere  insert  description  of  property  claimed) 
levied  upon  by  me  as  the  property  of  the  defendant  herein,  Richard 
Roe,  under  the, warrant  of  attachment  duly  issued  herein  on  the  9th 
day  of  December,  iS96y  and  that  I  shall  try  the  validity  of  the  claim 
of  said  Charles  Edwards  on  the  24th  day  of  December,  i896,  before 
a  jury  impaneled  for  that  purpose  by  me  at  my  office  at  No.  25 
Chambers  Street,  in  the  City  of  New  Tork. 

New  Tork,  December  15,  i896.       Richard  Jones, 

Sheriff  of  the  City  and  County  of  A^ew  Tork. 

To  Richard  Slender,  Attorney  for  Claimant  of  the  property  men- 
tioned herein, 
S7  Nassau  Street,  N.  T.  City. 

John  Gaunt,  Attorney  for  Plaintiff, 

32  Nassau  Street,  N.  T.  City. 
John  Slim,  Attorney  for  Defendant, 

48  William  Street,  N.  T.  City. 

NEW    JERSEY.* 

Form  No.  3998. 
John  Doe      )  j     ^  Essex  Circuit  Court. 

against         V  ^^  Attachment. 
Richard  Roe.  ) 
To  John  Doe,  plaintiff,  and  Charles  Carroll,  claimant : 

deponent.     Selman  v.  Shackelford,  17  court.     Md.   Laws  (1892),  p.    707,    c. 

Ga.  616.  507. 

1.  Petition   of  dalmant. — Whenever  2.  For  forms  of  Verifications  gen- 

an   attachment   shall   be  levied   upon  erally,  consult  that  title, 

an  J  personal  property  which  may  be  3.  New  Jersey. — For  the  ProceedlnsB 

claimed  by  one  oUier  than  the  defend-  of  the  Trial  of  daloiB  of  third  parties, 

ant,  such  claimant  may  file  a  petition  including  summoning  the  jury,  the  ap- 

under  oath  to  the  court  to  which  such  pointing  of  a  time  and  place  of  trial, 

attachment  is  returnable,  stating  clearly  giving  of  notice  thereof  to  plaintiff  and 

the  character  and  origin  of  his,  or  her,  claimant,  administering  oaths  and  af- 

claim  to  the  property  so  levied  upon,  firmations,  keeping  correct   minutes, 

Md.  Laws  (1892),  p.  707,  c.  507.  adjourning    and    issuing  process   for 

Snimnoiis  to  PlalntUT,  upon  filing  of  witnesses,  see  N.  J.  Gen.  Stat.  (1895), 

the  petition  of  claimant,  must  be  issued  p.  102,  §4  25-27.     See  also  N.  Y.  Code 

by  the  clerk,    giving   notice   of   such  Civ.  Proc,  §  659. 

claim,  and  made  returnable  to  the  next  4.  See  N.  J.  Gen.  Stat.  ( 1895),  p.  102, 

succeeding  rule  day  of  the  term  of  said  §  25. 
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Please  take  notice  that  Charles  Carroll  claims  to  be  the  owner  of 
{here  describe  the  property)  which  I  have  seized  and  attached  as  the 
property  of  the  above  named  Richard  Roe,  the  defendant  in  this 
cause,  by  virtue  of  the  writ  of  attachment  issued  therein  and  to  be 
delivered ;  and  that  the  trial  of  the  right  of  property  v?ill  be  held  at 
the  court-house,  in  the  city  of  Newark,  before  a  jury,  on  the  26th 
day  of  February,  i897,  at  nine  o'clock  in  the/or^ioon. 

February  6,  i897.  Simon  Stevenson,  Sheriff. 

(2)  Jury  Summons. ^ 
nrw  jersey. 
Form  No.  aggg. 
To  Mr   John  Jones: 

You  are  hereby  summoned  to  appear  before  me,  Simon  Stevenson, 
sheriff  of  Hudson  county,  at  the  court-house  in  the  city  of  Newark, 
on  the  26th  day  of  February,  i897,  at  nine  o'clock  in  the/<jrenoon, 
to  try  the  right  to  certain  property  which  was  attached  by  me  as 
the  property  of  Richard  Roe,  by  virtue  of  a  writ  of  attachment  is- 
sued out  of  the  circuit  court  of  Hudson  county  against  the  said 
Richard  Roe  at  the  suit  of  John  Doc,  which  property  is  claimed  by 
Charles  Carroll. 
Witness  my  hand  this  Gth  day  of  February,  i897. 

Simon  Stevenson,  Sheriff. 

(8)  SuBP<ENA  TO  Witnesses.* 

NEW   JERSEY. 

Form  No.  jooo. 
Q  Essex  Circuit  Court. 

Ofat0  of  New  Jersey,  \  ^ 
£yjifJf    County.  \      ' 

*^'\     ^.^^.l)     By  virtue  of  an  act  of  the  legislature  of  New  Jersey, 

^^^l^c3,  "  an  act  for  the  relief  of  creditors  against  absconding  and 

<.*^jr»t:     debtors,"  I  do  command  you  that,  laying  aside  all  and  singu- 

^f    fc»«->BineaseB  and  excuses,  you  be  and  appear  before  me,  the  sub- 

'^Wt*^*",   sheriff  of  the  county  of  Essex  aforesaid,  at  the  court-house 

^(1    tkt^     city  of  Newark  on  26th  day  of   February,    i897,   at    nine 

(.'cloclc   in  the/orenoon  of  that  day,  to  testify  all  and  singular  what 

^ffu.    know  in  a  certain  claim  of  property,  now  pending  before  me  as 

^■vd    Bl-ienfT,  which  was  attached  by  me  as  the  property  of  Richard 

p*^'    defendant,  at  the  suit  of  John  Doc,  plaintiff,  by  virtue  of  the 

yfrit    or    attachment  issued  in  said  suit  out  of  the  Circuit  Court  of 

^■^-  J.  Gen.  Slat.  (1895),  p.  101,^35.     he  made  to  the  justice  himself,  not  to 
>*™n  a  JIutiMOtUiaPMM.— Where     the  constable.     Lindaur  i'.  Teeter,  3 

oW   claims   property   seized   tinder  a     N.  ].  L.  38. 

^rritol  attachment,  an  appliL-acion  to  a        S.  See  N.  J.  Gen.  Stat,  (1895),  p.  loa. 

^usBce  for  a  Jury  to  try  the  title  must     %  35.     See  also  title  Subpiena. 
679  Volume  II. 


8001.  ATTACHMENT,  ETC.  8001. 

said  county  of  Essex,  and  now  claimed  by  Charles  Carroll,  on 
the  part  of  said  plaintiff  yohn  Doe  (or  said  claimant  Charles  Car- 
roll), and  this  you  are  in  no  wise  to  omit  under  the  penalty  of  one 
hundred  dollars. 

In  witness  whereof  I  have  hereto  set  my  hand  and  seal,  this  6th 
day  of  February.  Simon  Stevenson .^  Sheriff. 

(4)  The  Inquisition. 

NEW  YORK.l 

Form  No.  3001. 

(  Venue  and  title  of  action  as  in  Form  No,  2986,) 
We,  the  undersigned,  a  jury  duly  summoned  and  sworn  by  Rich- 
ard Jones,  sheriff  of  the  City  and  County  of  New  Tork,  to  try  the 
validity  of  the  claim  of  Charles  Edwards  of  No.  1S9  Water  Street, 
in  the  City  of  New  Tork,  to  certain  property  levied  upon  by  said 
Sheriff  as  the  prof)erty  of  the  defendant  herein,  Richard  Roe,  under 
the  warrant  of  attachment  duly  issued  herein  against  the  property 
of  said  Richard  Roe,  do  hereby  find  and  state  upon  our  oaths  that 
the  property  levied  upon  by  said  sheriff,  to  wit,  the  100  barrels  of 
apples  at  No.  178  Water  Street  in  the  City  of  New  Tork,  were  at 
the  time  of  the  said  levy  the  prof)erty  of  the  said  claimant,  Charles 
Edwards,  of  No.  1S9  Water  Street,  in  the  City  of  New  Tork. 

In  witness  whereof  we  hereunto  set  our  hands  and  seals,  this  2J^h 
day  of  Decefnber,  in  the  year  one  thousand  eight  hundred  and 
ninety-six,  Thomas  Smith, 

Robert  Green, 
George  Brown, 
Charles  Black, 
John   White, 
George  Gray, 
Charles  L,  Jones, 
William  J,  Carson 
Alfred  T.  Kolb, 
James  Stuart, 

Edward  Jansen,  (l.  s. 

Ralph  Peters,  (L.  s. 

1.  If  the  property  is  found  to  be  in  Nevada.  —  Gen.     Stat.     (1885),     § 

the   defendant,  the  finding  does  not  3156. 

prejudice  the  right  of  the  claimant  to  Oregon. — i  Hill's  Anno.Laws(  1892), 

bring  an  action  to  recover  the  goods  ^  156. 

or  effects  or  the  value  thereof.     N.  Y.  Ohio.  —  If    property    attached    is 

Code  Civ.  Proc,  ^  659.  claimed  by  a  third  person  the  sheriff 

ImiMmeUxig  of  SberUTs  Jury  to  try  the  shall  give  notice  in  writing  to  a  justice 
title  to  attached  property  claimed  by  of  the  peace,  whose  duty  it  is  to  sum- 
third  person,  see  the  following  stat-  mon  a  jury  of  five  men  to  try  the 
utes :  validity  of  the  claim.     Rev.  Stat.  Ohio 

California. — Code  Civ.  Proc. (1886),  (1894)1^^5444,5558.     In  Nebraska  the 

^  545.  law  is  the  same  as  that  of  Ohio.  Consol. 

Idaho.— Rev.  Stat.  (1887),  $  4314.  Stat.  Neb.  (1893),  ^(j  4741,  5017. 
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NEW  JERSEY. 1 

Form  No.  3002. 

Hudson  Circuit  Court. 
John  Doe 
against 
Richard  Roe   ^  In  Attachment. 

The  jurors  sworn  and  affirmed  to  inquire  and  try  the  right  of  prop- 
erty in  and  to  {here  describe  the  property)  attached  by  the  sheriff  of. 
Hudson  County  in  the  above  entitled  action  and  claimed  by  one 
Charles  Carroll  according  to  the  statute  in  such  case  made  and  pro- 
vided, upon  their  oaths  and  affirmations  say  that  they  find  that  the 
(here  describe  the  property)  belongs  to  said  claimant,  and  that  the 
said  (describe  the  property)  belongs  to  the  said  Richard  Roc, 
the  defendant. 

In  witness  whereof  we,  the  said  sheriff  and  the  jurors,  have  here- 
unto set  our  hands  and  seals,  this  26th  day  of  February,  A.D.  i8P7. 

Simon  Stevenson,  Sheriff,     (seal 
John  Jenkins, 
Thomas  Smith. 
Robert  Green. 
George  Brown. 
Charles  Black. 
John   White. 
George  Gray. 
Charles  L.  Jones, 
William  J,  Cor  sen. 
Alfred  T  Kolb, 
James  Stewart, 
Edward  Janscn, 


(5)  Warrant  for  Costs  of  Inqjuisition.* 

new  jersey. 

Form  No.  3003. 
Hudson  County,  ss. 

To  any  Constable  of  the  said  County  :  By  virtue  of  the  act  of 
the  Legislature  of  New  Jersey,  entitled  **An  Act  for  the  relief 
of  absconding  and  absent  debtors,"  I  hereby  command  you  to  make, 
by  a  levy  and  sale  of  the  goods  and  chattels  of  John  Doe  (or  Charles 
Carroll) ,  the  sum  oi  fifty  dollars,  the  costs  by  me  taxed,  and  the 
sum  of  twentyfive  cents  for  this  warrant  and  the  cost  of  executing 
the  same,  being  the  costs  of  an  inquisition  held  before  me,  sheriff  of 
the  county  of  Hudson,  to  try  the  right  of  ownership  of  certain  prop- 
erty by  me  attached,  as  the  property  of  Richard  Roc,  by  virtue  of 

1.  This  inquest  fulfils  the  require-  2.  See  N.  J.  Gen.  Stat.  (1895),  p. 
ments  of  N.  J.  Gen.  Stat  (1895),  p.  103,  103,  ^^  29-31.  See  also  titles  Costs, 
$28.  and  Executions. 
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a  writ  of  attachment  issued  out  of  the  Circuit  Court  of  said  county 
of  Hudsofiy  at  the  suit  of  yohn  Doe  against  said  Richard  Roe,  which 
was  claimed  by  Charles  Carroll,  the  jury  by  me  summoned  hav- 
ing found  that  said  property  belonged  (or  did  not  belong)  to  the  said 
claimant,  and  the  said  John  Doe  (or  Charles  Carroll)  having  re- 
fused to  pay  the  said  costs. 

Given  under  my  hand  and  seal,  this  Sd  day  of  March,  i8P7. 

(seal)  Simon  Stevenson,  Sheriff. 

g.  PlaintllTs  Undertaking  to  Indemnify  Officer. 

NEW    YORK.l 

Form  No.  3004. 

(  Venue  and  title  of  action  as  in  Porm  No,  2717.) 
A  warrant  of  attachment  having  been  issued  in  the  above -entitled 
action  against  the  property  of  Richard  Roe,  the  defendant  herein, 
and  the  sheriff  of  the  City  and  County  of  New  York  having  at- 
tached thereunder  certain  goods  and  effects,  to  wit,  100  barrels  of 
apples  at  No.  178  Water  Street,  Nev)  York  City,  as  the  property  of 
the  said  defendant,  and  the  said  goods  and  effects  having  been 
claimed  by  Charles  Edwards,  of  No.  1S9  Water  Street,  in  the  city 

1.  If,  by  their  inquisition,  the  jury  part  of  the  claimant,  or  his  agent  or 
find  the  property  of  the  goods  or  attorney,  touching  his  sufficiency,  in 
effects  to  have  been  in  the  claimant  such  manner  as  the  judge,  in  his  dis- 
at  the  time  of  the  levy,  the  sheriff  cretion,  thinks  proper.  The  examina- 
must  forthwith  deliver  them  to  him  or  tion  may  be  adjourned  from  day  to 
his  agent,  unless  the  plaintiff  gives  an  day  until  it  is  completed,  but  such  ad- 
undertaking,  with  sufficient  sureties,  to  journment  must  always  be  to  the  next 
indemnify  the  sheriff  for  the  detention  judicial  day.  If  required  by  the  claim- 
thereof.  If  the  undertaking  Is  given,  ant,  his  assignee  or  other  representa- 
the'  sheriff  must  detain  the  goods  or  tive,  the  examination  must  be  reduced 
effects,  as  the  property  of  the  defend-  to  writing  and  subscribed  by  the  sure- 
ant;  where  an  undertaking  is  given  to  ties.  If  the  judge  finds  the  sureties 
indemnify  the  sheriff,  he  must,  within  sufficient  he  must  annex  the'examina- 
two  days  after  the  giving  of  the  said  tion  to  the  undertaking,  indorse  his 
undertaking,  cause  the  same  to  be  filed  allowance  thereon,  and  cause  the  said 
in  the  office  of  the  court  of  which  the  undertaking,  together  with  the  exami- 
attachment  was  issued,  and  serve  upon  nation  of  the  sureties,  to  be  filed  with 
the  claimant  or  his  agent,  and  the  at-  the  clerk  of  the  court.  Thereupon 
taching  creditor  or  attorney,  whose  the  sheriff  is  released  and  discharged 
name  is  subscribed  to  the  warrant  of  from  all  further  liability,  by  reason  of 
attachment,  a  copy  of  the  said  under-  the  taking  and  detention  of  the  prop- 
taking,  with  a  notice  of  the  justifica-  erty  seized.  When  any  such  under- 
tion  of  the  sureties  thereon.  The  taking  shall  have  been  approved  and 
justification  must  take  place  before  a  filed,  as  hereinbefore  pro\ided,  the 
judge  of  the  court  out  of  which  the  clerk  of  the  court  in  which  the  same 
attachment  was  issued,  at  a  time  to  be  shall  be  filed  shall  immediately  index 
specified  in  the  notice,  which  must  be  the  same  in  the  general  index  book  in 
not  less  than  two  nor  more  than  five  his  office  under  the  title  of  the  suit  in 
days  after  the  serving  of  said  notice,  which  the  attachment  is  issued.  N. 
For  the  purpose  of  justification  each  Y.  Code  Civ.  Proc,  ^  658.  See  Haas 
of  the  sureties  upon  the  undertaking  v.  Swick,  23  Civ.  Proc.  Rep.  (N.  Y. 
must  attend  before  the  judge  at  the  Supreme  Ct.)  397.  See  also  Mayer  o. 
time  and  place  mentioned  in  the  no-  Woolery,  10  Wash.  354;  Peterson  v 
tice,  and  be  examined  on  oath  on  the  Wright,  9  Wash.  202. 
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of  Neiu  Tork^  as  his  property,  and  a  jury  duly  impaneled  by  said 
sheriff  to  try  the  validity  of  the  said  claim,  having  by  their  mqui- 
sition  found  the  property  of  the  goods  and  effects  to  be  in  the 
claimant,  the  said  Charles  Edwards: 

Now,  therefore,  we,  the  undersigned,  yohn  Jones^  of  No.  SIO 
Canal  Street,  in  the  city  of  New  Tork^  and  y antes  Hudson^  of  No. 
9S  West  Street,  in  the  city  of  New  TorJt,  do  hereby  jointly  and 
severally  undertake,  promise  and  agree  to  and  with  the  Sheriff  of  the 
Cily  and  County  of  New  Tork,  pursuant  to  the  Statute  in  such  case 
made  and  provided,  in  the  sum  of  one  thousand  dollars  ($1,000)  to 
indemnify  and  save  harmless  the  said  sheriff  for  the  detention  of  the 
said  goods  and  effects. 

Dated  N'ew  Tork,  January  27,  iS97.  John  Jones, 

James  Hudson, 

(Affidavit  of  sufficiency  of  sureties  as  in  Form  No.  2717.) 

(Acknowledgment  as  tn  Form  No.  2717.) 

(Approval  as  in  Form  No.  2717.) 

h.  PlaintilTs  Bond  to  Indemnity  Officer. 

NEW  YOJIK. 

Form  No.  3005. 

(  Venue  and  title  of  action  as  in  Form  No.  2717.) 
Know  all  men  by  these  presents  that  we,  John  Doe,  merchant^ 
of  No.  S8  Waverly  Place^  New  Tork  City,  State  of  New  fork,  and 
William  Ryan,  Engineer,  of  No.  206  West  Eighty-Jirst  Street, 
Neiv  Tork  City,  State  of  New  Tork,  are  held  and  firmly  bound  unto 
Richard  Jones,  sheriff  of  the  City  and  County  of  New  Tork,  in  the 
penal  sum  of  one  thousand  dollars  to  be  paid  to  the  said  Richard 
Jones,  his  representatives  or  assigns,  to  which  payment  well  and 
truly  to  be  made,  we  hereby  firmly  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  by  these  presents.  Sealed  with  our  seals 
X\i\9>  twenty-seventh  day  of  January,  iS97. 

The  sheriff  of  the  City  and  County  of  New  Tork,  under  a  war- 
rant of  attachment  issued  in  the  above  entitled  action,  having  levied 
upon  certain   goods  and  chattels,  to  wit,  100  barrels  of  apples  at 
No.  178  Water  Street,  Nevb  Tork  City,  as  the  property  of  the  de- 
fendant herein,  Richard  Roe,  and  the  said  goods  and  chattels  having 
been  claimed  by  Charles  Edwards,  of  No.  J39  Water  Street  in  the 
city  of  New  Tork,  as  his  property,  and  a  jury  duly  impaneled  by 
/gyV/ sheriff  to  try  the  validity  of  said  claim  having  by  their  inquisi- 
.  /7    £ound  the  prof)erty  of  the  said  goods  and  chattels  to  be  in  the 
/^x-r-^ant,  tlie  said  Charles  Edwards,  and  the  said  John  Doe,  plain- 
/^    l^crein,  desiring  that  the  said  goods  and  chattels  shall  be  detained 
^y    '•^We  said  sheriff  under  the  levy  herein  : 

^^^ow,  therefore,  the  condition  of  this  obligation  is  such  that  if 

Cne      Said  John  Doe  and  the  said   William  Ryan  shall  at  all  times 

^^^*^1    and  truly  keep  and  save  harmless  the  said  Richard  Jones,  the 

*^^^    sheriff,  and  indemnify  him  from  all  expenses,  charges,  liability, 

683  Volume  II. 


8006. 


ATTACHMENT,  ETC, 


8006. 


suits,  and  judgments  against  him  by  reason  of  said  attachment  and 
levy,  or  for  or  by  reason  of  any  action  which  may  be  brought  against 
said  sheriff  for  the  detention  of  the  said  property,  then  this  obliga- 
tion to  be  void  and  of  no  effect,  otherwise  to  remain  valid  and  in 
Cull  force  and  effect. 

In  witness  whereof  we  hereunto  set  our  hands  and  seals,  this 
twenty-seventh  ^2iy  of  yanuary,  \%96.^       John  Doe,  (sbal^ 

William  Ryan,  (sbal) 
Signed,  sealed  and  delivered 

in  presence  of 

Edward  Clark, 

(Acknowledgment  as  in  Form  No,  2717,) 

{Affidavit  of  justification  as  in  Form  No.  2717,) 

{Approval  as  in  Form  No.  2717.) 

CALIFORNIA. 2 

Form  No.  3006. 

In  the  Superior  Court 

Of  the  City  andCpwrvty  of  San  Francisco, 

State  of  California. 

yohn  Doe,  plaintiff,       ) 

against  >  Sheriff's  Indemnity  on  Attachment. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  yohn  Doe,  of  the  City 
and  County  of  San  Francisco,  as  principal,  and  Samuel  Short,  of 
said  City  and  County,  and  Robert  Strong,  of  said  City  and  Qouniy,  as 
sureties,  are  held  and  firmly  bound  unto  H,  H.  Scott,  sheriff  of  the 
City  and  County  of  San  Francisco,  State  of  California,  in  the  sum 
of  one  thousand  Jive  hundred  dollars,  to  be  paid  to  the  said  sheriff, 
or  his  executors,  administrators,  or  assigns,  for  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents,  sealed 
with  our  seals. 

Dated  at  San  Francisco  the  2J!tth  day  of  December,  18P6. 

Whereas,  under  and  by  virtue  of  a  writ  of  attachment,  issued 
out  of  the  Superior  Court  of  the  City  and  County  of  San  Francisco. 
State  of  California,  in  the  action  above-entitled,  directed  and  deliv- 
ered to  said  H,  H,  Scott,  sheriff  of  the  City  and  County  of  San 


1.  The  sheriff  may  require  a  bond 
of  indemnity  before  executing  an  at- 
tachment upon  goods  not  in  the  pos- 
session of  the  debtor,  but  of  a  third 
person  who  claims  them  as  his  own. 
Such  a  bond  is  not  within  the  prohi- 
bition of  obligations  taken  by  color  of 
office.  Chamberlain  v.  Seller,  18  N. 
Y.  115.  See  also,  in  regard  to  this 
bond,  Bowe  v.  Wilkins,  105  N.  Y.  322; 
Hess  T'.  Hess,  117  N.  Y.  306;  Bowe  r. 


Brown  (Supreme  Ct.),  4  N.  Y.  Rep. 
456;  PosthoflT  T'.  Schreiber,  47  Hun 
(N.  Y.)  593;  and  Pool  v,  Ellison,  56 
Hun  (N.  Y.)  io8.  See  the  sututes 
of: 

Arixona.^^^v.  Stat.  (1887),  ^  53. 

/<?wtf.— Millers  Rev.  Code  (1890),  § 
2972. 

Minnesota. — Stat.  (1894),  ^  5^96. 

8.  See  Cal.  Code  Civ.  Proc.  (1886), 
k  1055. 
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Francisco,  the  said  sheriff  was  commanded  to  attach  and  safely  keep 
all  the  property  of  such  defendant  within  said  City  and  County,  not 
exempt  from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff^ s  demand,  amounting  to  one  thousand  dollars,  as 
therein  alleged ;  and  the  said  sheriff  did  thereupon  attach  the  fol- 
lowing described  goods  and  chattels :  (here  describe  the  property 
attached  and  claimed  by  a  third  par ty^  ; 

And  whereas,  upon  the  taking  of  the  said  goods  and  chattels  by 
virtue  of  the  said  writ,  Robert  Hamilton  claimed  the  said  goods  and 
chattels  as  his  prof)erty ; 

And  whereas,  the  said  plaintiff  hereby  expressly  waiving  a  trial 
by  a  sheriff's  jury  of  the  right  of  property,  requires  of  said  sheriff 
that  he  shall  retain  said  property,  under  such  attachment  and  in  his 
custody : 

Now,  therefore,  in  consideration  that  the  said  H.  H,  Scott, 
sheriff,  by  himself,  deputy,  keeper,  or  other  officer  or  p>erson,  retain 
said  property  in  his  custody,  we,  yohn  Doe  as  principal,  and  Sam- 
uel Short  and  Robert  Strong  as  sureties,  hereby  agree  to  indemnify 
and  save  harmless  said  H,  H,  Scott,  sheriff,  in  executing  said  writ 
or  taking  or  retaining  in  custody  said  property  thereunder,  from  all 
damages,  costs,  expenses,  or  judgments  he  may  incur  or  suffer  in 
consequence  of  levying  upon,  taking,  or  retaining  in  custody  said 
goods  and  chattels.  Also,  that  we  will  pay  off  and  discharge 
any  and  all  judgments,  damages,  and  costs  that  the  said  sheriff, 
or  any  of  his  deputies,  may  or  shall  become  liable  to  pay  by 
reason  of  said  levy,  taking,  or  retention  by  him  the  said  H,  H, 
Scott,  sheriff. 

And  it  may  be  lawful  for  the  said  sheriff,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  to  bring  suit  against  the  principal  and  sure- 
ties hereto,  or  either  of  them,  or  their,  or  either  of  their,  executors, 
administrators,  or  assigns,  immediately  upon  the  rendition  of  any 
judgment  against  the  plaintiff  in  said  cause,  or  upon  recovery 
of  judgment  against  the  said  sheriff,  his  heirs,  executors,  adminis- 
trators, or  assigns,  for  having  levied  up<m,  taken,  or  retained  said 
property ;  or  upon  the  rendition  of  any  judgment  against  said  H, 
H.  Scott,  sheriff,  for  said  levy,  seizure,  or  retention  under  said  writ 
of  attachment,  and  written  notice  thereof  to  said  principal  and 
sureties,  or  either  of  them,  shall  make  said  judgment  conclusive  evi- 
dence of  the  right  of  said  H,  H.  Scott,  sheriff,  to  recover  judgment 
against  said  principal  and  sureties,  or  either'of  them;  and  judg- 
ment may  be  entered  against  said  principal  and  sureties,  or  either 
of  them,  in  any  court  wherein  said  judgment  against  said  H,  H. 
Scott,  sheriff,  may  be  rendered,  for  the  amount  recovered  against 
said  H,  H.  Scott,  sheriff,  not  exceeding  said  sum  of  $1,500^^  in- 
cluding costs  and  reasonable  counsel  fees,  on  motion,  upon  notice  of 
five  days  to  said  principal  and  sureties,  or  either  of  them.  And 
that  said  sheriff  shall  not  be  required  first  to  pay  the  said  judgment 
or  counsel  fees  in  order  to  entitle  him  or  his  legal  representatives  to 
m.'^intain  such  suit  and  recover  judgment  thereon,  or  to  have  judg- 
ment entered  against  said  principal  and  sureties,  or  either  of  them, 
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then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 

force  and  effect.  yohn  Doe,                            (seal) 

Signed,  sealed  and  delivered  Residing  at  No.  9  Clay  Street. 

in  the  presence  of  Samuel  Short,                     (seal) 

James  Parton,  Residing  at  No.  7  Elm  Street. 

yohn  Hastings,  Robert  Strongs                    (seal) 

{yustification  of  Sureties.)  Residing  at  No.  13  Oak  Street. 


COLORADO. 

Form  No  3007. 

Know  all  men  by  these  presents,  that  we,  John  Doe,  John  Fen^ 
and  Richard  Den,  of  the  county  of  Arapahoe  and  State  of  Colo- 
rado, are  held  and  firmly  bound  unto  Carter  Harrison,  sheriff^  of 
the  county  of  Arapahoe,  in  the  State  of  Colorado,  in  the  penal  sum 
of  one  thousand  jive  hundred  dollars,  lawful  money  of  the  United 
States,  for  the  payment  of  which  well  and  truly  to  be  made,  we 
hereby  bind  ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Witness  our  hands  and  seals  this  2^th  day  of  December,  A.D. 

Whereas,  under  and  by  viftue  of  a  certain  writ  of  attachment 
issued  out  of  the  District  Court  within  and  for  the  County  of 
Arapahoe  in  the  State  of  Colorado,  in  an  action  wherein  the  above 
bounden  John  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  di- 
rected and  delivered  to  the  said  Carter  Harrison,  sheriff  of  said 
County  of  Arapahoe,  the  said  sheriff  was  commanded  to  attach  and 
safely  keep  all  the  prof)erty  of  said  defendant  within  his  county, 
not  exempt  from  execution,  or  so  much  thereof  as  might  be  sufficient 
to  satisfy  the  plaintiff's  demand,  amounting  to  one  thousand  dollars 
as  therein  stated,  and  the  said  sheriff  did  thereupon  attach  the  fol- 
lowing described  goods  and  chattels,  to  wit  (here  describe  the 
property  taken  on  attachment). 

And  whereas,  upon  the  taking  of  said  goods  and  chattels  by  virtue 
of  said  writ,  one  James  Dayton,  of  said  County  oi  Arapahoe,  claimed 
the  said  goods  and  chattels  as  his  property ; 

And  whereas,  the  said  plaintiff,  notwithstanding  such  claim,  re- 
quires of  said  sheriff  that  he  shall  retain  said  property  under  such 
attachment  and  in  his  custody. 

Now,  therefore,  the  condition  of  the  above  obligation  is  such  that 
if  the  said  John  Doe,  John  Fen,  and  Richard  Den,  their  heirs, 
executors,  and  administrators,  or  either  of  them,  shall  well  and  truly 
indemnify  and  save  harmless  the  said  sheriff,  his  heirs,  executors, 
and  administrators,  of  and  from  all  damages,  expenses,  costs,  and 
charges,  and  against  all  loss  and  liability  which  he  the  said  sheriff,  his 
heirs,  executors,  or  administrators  shall  sustain ,  or  in  anywise  be  put  to, 
for  or  by  reason  of  the  attachment,  seizing,  levying,  taking,  or  reten- 
tion by  the  said  sheriff,  in  his  custody,  under  the  attachment  of  the  said 
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property  claimed  as  aforesaid,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue,     yohn  Doe.         (seal) 
(Justification  of  Sureties.)  John  Fen.         (seal) 


Richard  Den.   (seal) 


IDAHO. 

Form  No.  3008. 


Know  all  men  by  these  presents,  that  we,  John  Doe^  as  principal, 
and  John  Fen  and  Richard  Den,  as  sureties,  are  held  and  firmly 
bound  unto  Arthur  Arrington^  sheriff  of  the  county  oi  Ada^  state 
of  Idaho,  in  the  sum  oi  five  hundred  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  sheriff,  or  his  cer- 
tain attorney,  executors,  administrators,  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  the  2^th  day  of  December,  A.D. 

Whereas,  under  and  by  virtue  of  a  writ  of  attachment,  issued  out 

^f  the  District  Court  of  the Judicial  District  of  the  State  of 

l^^ho,  in  and  for  the  county  of  Ada,  in  an  action  wherein  the  said 

<^^^  Doe  is  plaintiff,  and  Richard  Roe  is  defendant,  against  said 

gj^^J^dant,    directed   and    delivered    to    said   Arthur   Arrington^ 

^^iff  of  the  county  of  Ada,  the  said  sherM  was  commanded  to  at- 

^ScA   and  safely  keep  all  the  property  of  said  defendant  within  his 

County  not  exempt  from  execution,  or  so  much  thereof  as  may  be 

^j^/fj^Jent  to  satisfy  the  plaintiff's  demand,  amounting  to  two  hundred 

aa^ ..^y^y  dollars  as  therein  stated,  and  the  said  sheriff  did  thereupon 

att^cfi    the  following  described  goods  and  chattels,   viz.   inhere  de- 

scr't^S^  ^/g^  property  attached)  ;  and  whereas,  upon  the  taking  of  the 

^'^  Soods  and  chattels  by  virtue  of  the  said  writ,  George  Robinson 

v^^*^^^   the    said  goods  and    chattels  as  his.  own   property ;    and 

•j'"^^'^   the  said  plaintiff,  notwithstanding  said  claim,  requires  of 

s^id  sheriff  (-hat  he  shall  retain  said  property  under  such  attachment 

^"diri    fcis  custody: 

fL  ^^^'vxr^  therefore,  the  condition  of  this  obligation  is  such,  that  if 
t^  ^  ^^ici  John  Doe,  John  Fen^  or  Richard  Den^  their  heirs,  execu- 


}j      '   ^n.d  administrators,  shall  well  and  truly  indemnify  and  save 

j^  rP^l^Sfi  the  said  sheriff,  his  heirs,  executors,  and  administrators,  of 

^  **^c>in  all  damages  which  he,  the  said  sheriff,  his  heirs,  execu- 

V      '   ^T    administrators,  shall  sustain  or  in  anywise  be  put  to,  for  or 

^.  T^^^^on  of  the  holding  by  the  said  sheriff,  in  his  custody,  under 

v^   ^^ti^chment,  of  the  said  property  claimed  as  aforesaid,  then  the 

.  ^^^  c>l)lioration  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

;     ^^-.  sealed,  and  delivered^  <y  1.      ri  /  \ 

"^  the  presence  of  ?"!"  ?"'•  '^^'' 

^         ^  «y  A        r  John  Fen,  (seal) 

Per^  Jacobs.)  Richard  Den.     (seal) 
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MINNESOTA. 

ft 

Form  No.  3009. 

State  of  Minnesota,  )  District  Court, 

County  of  Ramsey,  \      Second  Judicial  District. 

yohn  DoCy  plaintiff,       ) 

against  >  Bond  of  Indemnity  to  Sheriff. 

Richard  Roe^  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  yohn  Doe  as  prin- 
cipal, and  yohn  Fen  and  Richard  Den  as  sureties,  are  held  and 
firmly  bound  unto  E,  S.  Bean^  sheriff  of  Ramsey  county,  Minne- 
sota, in  the  sum  of  two  thousand  five  hundred  dollars,  lawful  money 
of  the  United  States,  to  be  paid  unto  the  said  E,  S,  Bean^  his  heirs, 
executors,  administrators,  or  assigns,  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  2J^th  day  of  December^  A.D. 
1 896. 

The  condition  of  this  obligation  is  such,  that  whereas   the  above 

named  sheriff  has,  under  a  writ  of  attachment  issued  in  the  above 

entitled  action,  and  directed  to  him  for  service,  levied  upon  the 

following  described  property,  as  the  property  of  said  Richard  Roe, 

to- wit :   (here  describe  the  property   taken    by    the   sheriff)  ;    and 

whereas   said  property  is  claimed  of  said  sheriff  by  A,  li.   Wilder 

as  his  own  :    Now,  therefore,  in  case  the  said  yohn  Doe  shall  fully 

indemnify  and  save  harmless  said  sheriff  from  all  damages  and  costs 

by  reason  of  said  claim  of  said  A.  H.   Wilder ^  and  shall  pay  all 

costs  and  damages  to  which  said  sheriff  may  be  put  by  reason  thereof, 

then  this  obligation  shall  be  void,  otherwise  of  force. 

Signed,  sealed,  and  delivered^  ev  ,      7^  /«„  .,  v 

'     ^C  c  yohn  Doe,  (seal) 

m  the  presence  of  I  ^  ,     p  #  «rali 

David  F,  Peebles,  {  o  •  z.      _/  A»  /  \ 

John  W.   White.    J  ^'^**''''  ^*''-      («"*'') 

{Acknowledgment  and  fust  ifi cation  of  sureties,) 


i.  NotiGe  of  Intervenor's  Motion  for  Judgment  on  SherliTs  Bond. 

WEST  VIRGINIA. 

Form  No.  3010. 

(Precedent  in  Shepherd  v.  Brown,  30  W.  Va.  15.) 

• 

To  Richard  H,  Brown^  late  sheriff  of  Hancock  county,  West 
Virginia,  and  George  Brown^  yonathan  Allison^  yohn  L,  Miller, 
William  A.  yones  and  David  Pugh,  his  sureties:  Take  notice, 
that,  whereas  the  said  Richard  H.  Brown  did  on  the  Hth  day  of 
December,  i87^,  give  and  execute  his  bond  as  sheriff  of  the  said 
county  of  Hancock,  which  said  bond  was  at  the  same  time  executed 
jointly  and  severally  by  you,  the  said   George.  Brown,   yonathan 
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Allison,  yohn  L.  Miller,  William  A,  yones  and  David  Pugh,  as 
also  by  yacoh  N.  Brown,  since  deceased,  as  his  sureties,  and  was 
approved  by  the  County  Court  of  said  county  on  the  18th  day  of 
December,  i%76,  as  by  the  record  of  said  County  Court  fully  ap- 
pears; and  whereas  one  Cynthia  Stewart  did,  on  the  9th  day  of 
August,  iS80,  in  a  certain  suit  in  chancery  then  pending  in  the 
Circuit  Court  of  said  county,  in  which  she  was  plaintiff,  and  Sam- 
uel Stewart  and  the  undersigned  Carolifie  A .  Shepherd  were  de- 
fendants, sue  out  of  said  court  an  order  of  attachment  against  the 
estate  of  said  defendants,  which  order  of  attachment  was  served  on 
the  13th  day  of  August,  iS80,  by  the  said  Richard  H,  Brown,  then 
sheriff  of  the  said  county,  as  appears  by  his  return  endorsed  on  said 
order  of  attachment,  dated  respectively  as  last  named,  by  levying 
on — among  other  things  —  the  so-called  undivided  interest  of  said 
Samuel  Stewart  in  a  lot  of  wheat  in  the  sheaf,  supposed  to  be  300 
dozens;  one  lot  of  oats  in  sheaf  in  bam,  supposed  to  be  100  dozens, 
and  270  shocks  of  corn,  the  same  being  levied  on  as  the  prof)ertyof 
said  Samuel  Stewart,  but  which  said  property  was  then  and  there 
in  fact  the  property  of  the  undersigned  Caroline  A .  Shepherd,  and 
the  said  property  was,  under  and  by  pretended  virtue  of  two  several 
bonds  executed  by  the  plaintiff  in  said  suit,  or  under  whatsoever 
pretended  authority  it  may  be,  then  taken  into  the  possession  of  the 
said  Richard  H,  Brown,  as  sheriff  as  aforesaid;  and  whereas,  by 
order  made  in  said  chancery  suit  on  the  31st  day  of  March,  iSSl, 
the  said  Circuit  Court  did  order  and  direct  that  the  attachment 
bonds  —  being  the  bonds  above  mentioned  —  in  said  suit  be  quashed, 
and  that  the  said  personal  property  be  surrendered  to  the  said  Sam- 
uel Stewart  by  the  said  Richard  //,  Brown,  and  which  said  order 
did  in  effect  quash  and  set  aside  the  said  levy  on  said  personal  prop- 
erty; and  whereas,  the  said  personal  property  has  not,  nor  has  any 
part  of  it,  been  returned  or  surrendered  to  the  said  Samuel  Stewart, 
or  to  me,  or  to  any  other  f)erson  for  the  use  of  said  Samuel  Stew- 
art, or  of  me,  but  has  been  retained  and  kept  by  said  Richard  H. 
Brawn,  who  refuses  to  deliver  the  same  to  the  said  Samuel  Stewart, 
or  to  me — excepting  that  the  corn  husked  from  said  shocks  has  been 
returned,  but  in  a  dahiaged  condition: —  Now,  therefore,  I  will, 
on  Wednesday,  the  7th  day  of  November,  iS83,  being  the  3rd  day 
of  November  term,  iS83,  of  the  Circuit  Court  of  said  county,  move 
the  said  Circuit  Court  for  judgment  against  you  and  each  of  you  in 
my  favor,  for  the  sum  of  %242.25,  with  interest  thereon  from  the 
Slst  day  of  March,  iS81,  being 

For  the  value  of  wheat  so  failed  to  be  surrendered %121.00 

For  the  value  of  oats  so  failed  to  be  surrendered 66.26 

For  the  value  of  corn  fodder  so  failed  to  be  surrendered. .  .  55.00 

And  for  damages  to  com  returned  as  aforesaid 10.00 

Total %2J,2.25 

Together  with  interest  thereon  as  aforesaid. 

Caroline  A.  Shepherd. 
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J.  Trial  of  Priority  of  Conflietlng  liens.! 
(1)  Affidavit  for  Rbfbrbncb  to  Court  Commissionbr. 

nbw  jbrsby. 
Form  No.  301 1. 

aga:n*t       h^  ASchment.  Essex  Circuit  Q^yxri. 

jX^ckara  Hoe,  ) 
State  of  New  Jersey,  ) 
Essex  County.  \ 

John  Doe,  of  lawful  age,  of  the  city  of  Newark,  being  duly  sworn 
according  to  law,  upon  his  oath  saith  that*  an  attachment  was 
issued  out  of  the  Essex  county  Circuit  Court,  at  the  suit  of  yohn 
Doe  against  the  defendant,  Richard  Roe,  as  an  absconding  debtor, 
ior  jive  hundred  dollars,  dated  January  29,  i8P7,  and  on  the  same 
day  delivered  to  Simon  Stevenson,  sheriff  of  said  Essex  county, 
whereunder  and  by  virtue  of  which  the  said  sheriff,  on  January  Xht 
30th,  i8P7,  levied  upon  and  attached  (describe  the  property  at- 
tached), as  is  shown  by  the  return  to  said  attachment,  dated  Janu* 
ary  the  30th,  iS97;  that  all  (or  a  part)  of  said  property  so  attached 
as  aforesaid,  to  wit  (describing property  claimed),  is  claimed  by  one 
Charles  Carroll,  under  and  by  virtue  of  a  certain  bill  of  sale  to  him 
made,  executed,  and  delivered  by  said  Richard  Roe,  dated  Novem- 
ber the  6th,  iS96,  and  recorded  in  (name  place,  booh,  and  page  of 
record)  ;  that  one  Clyde  Culp,  a  constable  of  said  Essex  county, 
also  claims  all  (or  part)  of  said  property  so  attached  as  aforesaid, 
to  wit  (describe  property  claimed),  under  a  levy  made  under  and 
by  virtue  of  a  certain  vorit  of  execution  dated  and  to  him  delivered 
on  December  1st,  \2>96,  issued  out  of  (name  the  issuing  court),  upon 
a  certain  judgment  rendered,  and  entered  in  said  court,  November 
29,  iS96,  in  an  action  by  Paul  Patterson  against  Darius  Davidson; 

1.  Ndw  Jersey — Trial  df  Confllcttnc  hearing  decide  upon  the  validity  and 

Llena. — Where  an  attachment  has  been  priority  of  such  liens,  and  the  order  in 

issued  out  of  the  supreme  court  or  any  which  they. shall  be  paid,  and  order  a 

circuit  court  under  which  property  has  sale  of  said  property,  on  thirty  days* 

been  attached,  and  there  are  conflict-  notice  of  sale,  by  publication  in  five 

ing  claims  or  liens  by  way  of  mortgage,  public  places  in  the  county  where  the 

judgment,  bill  of  sale,  mechanics'  lien,  same  is  situate,  and  publication  in  one 

or  otherwise,  it  shall  be  lawful  for  the  newspaper  printed  in  the  same  county, 

court    out   of   which   the  attachment  N.  J.  Gen.  Stat.  (1895),  p.  112,  ^  80. 

issues,  or  any  judge  thereof,  by  rule,  Arkansas  —  Kentucky — Reference    to 

order,  or  otherwise,  to  have  all  the  per-  Commissioner. — If  several  attachments 

sons  having  claims  to  appear  before  be  executed  on  the  same  property,  the 

any  supreme  court  commissioner   to  court,  on  the  motion  of  any  one  of  the 

furnish   before  him   the  evidence  of  attaching  plaintiffs,  may  order  a  ref- 

their    respective    claims,    which   evi-  erence  to  a  commissioner,  to  ascertain 

dence  shall  be  reported  by  said  com-  and  report  the  amounts  and  priorities 

missioner    to    the   court    issuing   the  of  the  several  attachments.    Sand.  & 

attachment.     N.  J.  Gen.  Stat.  (1895),  H.  Ark.  Dig.  (1894),^  375;  Bullitt's 

p.  112,  ^  79.  Civ.  Code  Ky.  (1895),  \  ^SS-     ^^^  ^^* 

The  court  shall  fix  a  time  when  the  forms  relating  to  this  proceeding,  sec 

claimant  may  be  heard,  and  after  the  the  title  References. 
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and  that  said  Charles  Carroll  claims  a  lien  in  his  said  bill  of  sale 
prior  to  the  issuing  of  said  attachment,  and  said  execution,  as  afore- 
said, f  Wherefore  said  affiant,  yohn  Doe,  asks  that  the  priority  of 
said  lien  and  cj^ims  may  be  adjudicated  in  the  way  and  manner 
which  is  by  statute  in  such  case  made  and  provided. 

»  John  Doe, 

Sworn  and  subscribed  before  me,  this  10th  day  of  February,  i8P7. 

Calvin  Clark,  Clerk  of  Essex  Circuit  Court. 

(2)  Rule  to  Appear  before  Commissioner. 

new  jersey. 

Form  No.  301a. 

(  Title  of  court  and  cause  as  in  Form  No,  3011,  supra.) 
It  appearing  by  the  affidavit  of  yohn  Doe  that  (continuing  as  in 
Form  No.  SOU,  supra,  from  the  *  /o  f ,  then  adding:)  It  is  therefore 
ordered  that  said  yohn  Doe,  the  plaintiff  herein,  Charles  Carroll, 
claimant,  and  Clyde  Culp,  constable,  claimant,  be  and  appear  be- 
fore Samuel  Caldwell,  Esquire,  a  supreme  court  commissioner,  at 
his  office  at  101  Main  street,  in  the  city  of  Newark,  on  the  3d  day 
of  March,  i8P7,  at  nine  o'clock  in  Xhe  forenoon,  then  and  there  to 
furnish  said  commissioner  with  all  the  evidence,  including  docu- 
ments, wherein  and  whereby  to  sustain  their  respective  claims  in 
and  to  the  said  property  so  levied  upon  and  attached  as  afore- 
said ;  and  that  said  commissioner  report  to  this  court  such  evidence 
fully  and  forthwith.  On  motion  of  Oliver  Ellsworth,  plaintiff's 
attorney. 
February  10,  iS97. 

(8)  Order  Designating  Time  and  Place  of  Trial. 

NEW  jersey. 

Form  No.  3013. 

(  Title  of  court  and  cause  as  in  Form  No.  301 1^  supra.) 
Having  appointed  Samuel  Caldwell,  Esquire,  a  Supreme  Court 
commissioner,  to  take  the  evidence  in  the  above  cause  furnished 
to  him  by  the  respective  claimants  who  claim  the  prof)erty  herein 
attached  by  the  sheriff  of  Essex  county  by  virtue  of  a  writ  of  at- 
tachment heretofore  issued  in  this  cause ;  ordered  that  yohn  Doe, 
the  plaintiff  herein,  Charles  Carroll^  claimant,  and  Clyde  Culp^ 
constable,  claimant,  claiming  said  property,  be  and  appear  at  the 
office  of  said  Samuel  Caldwell ^  Esquire,  at  101  Main  street,  in 
the  city  of  Newark^  at  nine  o'clock  in  the  ybr^noon  of  the  Sd  day 
of  March,  i8P7,  when  and  where  they  will  be  heard  on  their  re- 
spective claims.  Carroll  yohnson^  Judge. 
Dated  February  10,  i897. 
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(4)  Commissioner's  Report. 

new  jersey. 
Form. No.  3014. 

(  Title  of  cause  as  in  Form  No,  3011,  supra.) 

The  Circuit  Court  of  Hudson  county,  State  of  New  Jersey. 

ly  Samuel  Caldwell,  Esquire,  Supreme  Court  Commissioner, 
who,  by  order  of  this  court  made  herein,  February  10,  i897,  was 
appointed  to  take  the  evidence  furnished  by  ^ohn  Doe,  plaintiff, 
Charles  Carroll,  claimant,  and  Clyde  Culp^  constable,  claimant, 
upon  their  respective  claims  to  the  property  in  this  action  attached 
by  Samuel  Stevenson,  sheriff  of  Hudson  county,  under  and  by  virtue 
of  a  writ  of  attachment  issued  at  the  suit  of  John  Doe  against 
Richard  Roe,  hereby  report  that  at  the  time  and  place  mentioned  in 
the  said  order,  the  said  Charles  Carroll  produced  before  me  and 
exhibited  a  bill  of  sale  made,  executed,  and  delivered  November  6, 
i%96,  to  him  by  the  said  Richard  Roe^  duly  acknowledged  by  the 
said  Richard  Roe  before  (name  the  oMcerivho  took  the  acknowledg- 
ment) indorsed  upon  or  annexed  to  wiiich  was  an  affidavit  made  by 
said  Richard  Roe  before  said  (name  of  officer  who  took  acknowledg- 
ment), showing  the  true  consideration  of  said  bill  of  sale  and  the 
amount  due  thereon,  which  said  bill  of  sale  was  duly  recorded  in 
(name  the  f  lace,  book,  and  page  where  recorded),  which  said  bill  of 
sale  was  by  me  marked  exhibit  A;  that  said  Clyde  Culp  produced 
before  me  and  exhibited  an  execution  and  the  levy  by  him  made 
under  and  by  virtue  of  the  same,  which  said  execution  was  issued 
by  (name  the  issuing  officer),  upon  a  judgment  rendered  by  (name 
the  officer  who  rendered  judgment),  on  November  29,  \%d6,  in  the 
action  of  Paul  Patterson  against  Darius  Davidson,  which  said  ex- 
ecution and  levy  was  marked  by  me  as  exhibit  B;  that  said  Clyde 
Culp  also  produced  before  me  and  exhibited  a  certain  transcript  of 
said  judgment  upon  which  said  execution  was  issued  and  levied, 
which  said  transcript  was  by  me  marked  exhibit  C;  and  that  the  fol- 
lowing witnesses  (name  the  witnesses)  were  produced  and  appeared 
before  me,  who  being  first  duly  sworn  according  to  law  upon  their 
oaths  deposed  and  said  each  for  himself,  as  is  shown  by  their  re- 
spective depositions  hereto  annexed  and  made  a  part  of  this  report. 

Samuel  Caldwell,  Supreme  Court  Commissioner. 

Dated  March  the  Sd,  i897. 

(6)  The  Adjudication  of  Priority 

new  jersey. 

Form  No.  3015. 

(  Title  of  cause  as  in  Form  No,  SOU,  supra.) 
■  Whereas   Samuel  Caldwell,  Esquire,   Supreme    Court    commis- 
sioner, to  whom  was  referred  the  taking  of  the  evidence  furnished 
by  John  Doe,  plaintiff,  and  Charles  Carroll,  claimant,  and  Clyde 
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Culf^  constable,  claimant,  claiming  property  in  this  proceeding 
attached  by  Simon  Stevenson^  sheriff  of  Hudson  county,  has  made 
his  report,  and  notice  has  been  given  to  said  yohn  £)oe^  Charles 
Carroll^  and  Clyde  Culf^  of  the  time  and  place  when  and  where 
their  respective  claims  might  be  heard,  and  said  claimants  have  ap- 
peared by  their  respective  counsel,  or  in  person,  at  the  day  and 
place  appointed,  and  have  appeared  and  been  heard  as  of  their  re- 
spective claims;  and  whereas  the  court  has  heard  and  examined 
the  evidence  as  reported  by  said  commissioner,  and  after  argument 
of  the  respective  counsel  thereon :  it  is  therefore  considered,  ordered, 
and  adjudged  that  the  bill  of  sale  of  Charles  Carroll  was  made, 
executed,  delivered,  and  recorded  prior  to  the  issuing  of  the  attach- 
ment in  this  case,  and  is  prior  to  the  levy  made  under  and  by  virtue 
of  the  execution  in  the  hands  of  said  Clyde  Culf,  constable,  and  is 
entitled  therefore  to  priority  of  payment ;  and  it  is  further  consid- 
ered, ordered,  and  adjudged  that  the  execution  issued  and  delivered 
to  Clyde  Culp^  constable,  is  no  lien  upon  said  property ;  and  it  is 
further  ordered  that  the  property  herein  attached  by  Simon  Steven- 
son,  sheriff,  in  this  case,  be  sold  after  thirty  days'  notice  of  sale 
thereof  by  publication  in  five  public  places  in  the  county  of  Hud- 
son, and  publication  in  the  Evening  yournal,  a  newspaper  printed 
Id  Hudson  county. 

k.  Claims  to  Attached  Vessela— New  York. 

(1)  Domestic  Vessels. 
(fl)  Affidavit  of  Agent  of  Claimant  to  Domestic  Vessel.^ 

Form  No.  30x6. 

Supreme  Court.  New  Tork  County. 

yohn  Doe,  plaintiff,, 
against 
Richard  Roe,  defendant. 
State  of  New  York, 
City  and  County  of  New  Tork,  \ 

Ralph  yones,  being  duly  sworn,  says : 

I.  That  an  attachment  was  issued  on  September  1,  \%96,  in  the 
above  entitled  action  against  the  property  of  the  defendant,  Rich- 
ard Roe,  and  that  under  said  warrant  of  attachment  the  Sheriff  of 
the  City  and  County  of  Nev)  Tork  levied  on  the  vessel  yemima 
5>tt/M  of  the  port  of  Charleston,  South  Carolina,  United  States,  2A 
the  property  of  the  said  defendant. 

II.  That  the  said  defendant,  Richard  Roe,  is  not  the  owner  of 
the  said  vessel  and  has  no  share  or  interest  therein,  but  that  said 

1.  Where  a  vessel  belonging  to  a  after,  of  a  person  claiming  title  there- 
port  or  place  in  the  United  States,  or  to,  or  of  his  agent,  must  .appoint 
a  share  or  interest  therein,  is  at-  three  indiflFerent  persons  to  make  a 
tached,  the  court  or  judge,  on  the  valuation  thereof.  N.  Y.  Code  Civ. 
application  within  thirty  days  there-  Proc,  §  660. 
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vessel  is  owned  entirely  by  George  Lament,  of  the  Port  of  Charleston, 
South  Carolina,  United  States, 

III.  That  deponent  is  the  duly  authorized  agent  of  the  said 
George  Lamont  in  and  for  the  City  and  County  of  New  Tork, 

IV.  That  deponent  asks  for  an  order  directing  said  vessel  to  be 
valued  by  three  indifferent  persons  as  provided  by  section  660  of 
the  Code  of  Civil  Procedure.     No  previous  application  for  such 
an  order  has  been  made  herein.  Ralph  Jtmes. 
Sworn  to  before  me,  this  Sd 

day  of  September,  1896. 

William  Hawkins,  Notary  Public, 

New  Tork  County,  N.  Y. 

ijb)    Order  Appointing  Appraisers  for  Domestic  Vessel  A 

Form  No.  3017. 

(  Venue  and  title  of  action  as  in  Form  No.  3016.) 
Upon  reading  the  annexed  affidavit  of  Ralph  Jones,  verified  the 
third  day  of  September,  iS96,  showing  that  George  Lamont  of 
the  Port  of  Charleston^  South  Carolina,  United  States,  claims  to 
be  the  owner  of  the  vessel  Jemima  Smith  of  the  said  port,  attached 
herein  by  the  sheriff  of  the  City  and  County  of  New  Tork,  as  the 
property  of  the  defendant  herein  ;  and  upon  proof  that  due  notice 
was  given  to  the  plaintiff  in  this  action  of  the  application  for  this 
order ; 

And  on  hearing  John  Gaunt,  attorney  for  said  George  Lamont, 
the  claimant  herein,  and  James  Slim,  Esq.,  attorney  for  the  plain- 
tiff in  this  action  : 

Now  on  motion  of  John  Gaunt,  attorney  for  the  said  claimant,  it  is 
Ordered,  that  John  Brown  of  No.  119  Fulton  Street  in  the  City 
of  New  Tork,  Joseph  Green  of  No.  168  John  Street  in  said  city, 
and  Thomas  Black  of  No.  17S  West  Street  in  said  city,  three  in- 
different persons,  be  and  they  hereby  are  appointed  appraisers  to 
make  a  valuation  of  the  said  vessel,  Jemima  Smith,  and  to  return 
the  said  valuation  immediately  to  this  court. 

New  Tork,  Sept.  3,  iS96.  Roger  A.  Pryor,  J.  S.  C. 

{c)  Appraisal  of  Domestic  Vessel. 

Form  No.  3018. 

(  Venue  and  title  of  action  as  in  Form  No,  3016, ) 
We,  John  Brown,  Joseph  Green,  and  Thomas  Black,  three  in- 
different persons  duly  appointed  to  make  a  valuation  of  the  vessel 
Jemima  Smith  of  the  Port  of  Charleston,  South  Carolina,  United 
States,  do  hereby  value  said  vessel,  Jemima  Smith,  at  the  sum  of 
sixteen  thousand  dollars  ($16,000).  John  Brown. 

New  Tork,  September  6,  iS96,  Joseph  Green. 

Thomas  Black. 

1.  This  order  may  be  made  either  by  the  court  or  by  a  judge. 
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({/)    Oath  of  Appraisers."^ 
Form  No.  30x9. 

(  Venue  and  title  of  action  as  in  Form  No.  S016.) 
City  and  Coxxnty  of  New  Tork,  88. : 

yohn  Brawn,  Joseph  Green,  and  Thomas  Black,  being  duly  and 
severally  8 worn,  each  for  himself  says,  that  the  foregoing  valuation 
is  in  all  respects  just  and  fair,  and  that  the  value  of  the  vessel  is 
truly  stated  therein,  according  to  the  deponent's  belief. 
Sworn  to  before  me,  this  6th  John  Brawn. 

day  of  September,  \%96.  Joseph  Green. 

Charles  Edward,  Notary  Public,  Thomas  Black, 

New  Tork  County,  N.  Y. 

(e)    Undertaking  of  Claimant  to  Domestic  Vessels 

Form  No.  3020. 

Supreme  Court, 

New  Tork  County. 
John  Doe,  plaintiff, 

against 
Richard  Roe,  defendant. 

A  warrant  of  attachment  having  been  issued  herein  against  the 
property  of  the  defendant,  Richard  Roe,  under  which  the  Sheriff 
of  the  City  and  County  of  New  Tork  has  levied  upon  the  vessel 
Jemima  Smith  of  the  Port  of  Charleston,  South  Carolina,  and 
Charles  Lamont  of  the  said  Port  of  Charleston,  by  Ralph  Jones, 
his  duly  authorized  agent  in  and  for  the  City  and  County  of  New 
York,  having  claimed  said  vessel,  Jemima  Smith,  as  his  property, 
and  duly  appointed  appraisers  having  duly  valued  said  vessel  at  the 
sum  of  sixteen  thousand  dollars  : 

Now,  therefore,  we,  Ralph  Jones,  of  93  West  Sixteenth  Street 
in  the  City  of  New  Tork,  and  James  Hudson,  of  SIO  Canal  Street 
in  the  City  of  New  Tork,  do  hereby  jointly  and  severally  under- 
take with  the  Sheriff  of  the  City  and  County  of  New  Tork,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  that  in  an 
action  to  be  brought  on  this  undertaking  the  said  George  Lamont 
will  establish  that  he  was  the  owner  of  the  said  vessel,  Jemima 
Smith,  at  the  time  of  the  said  levy  thereupon;  and  that  in  case  of 
his  failure  to  do  so,  he  will  pay  the  sum  of  sixteen  thousand  dollars, 
the  amount  of  the  said  valuation,  with  interest  from  the  date  of  this 
undertaking  to  the  said  sheriff  of  the  City  and  County  of  New  Tork; 

1.  The  appraisal  must  be  in  writing  the  vessel,  share,  or  interest  is  truly 

and  be  subscribed  by  the  appraisers,  stated   therein,  according   to   the  de- 

each  of  whom  must  take  and  subscribe  ponent's  belief.     The  valuation  must 

an  affidavit,  annexed  thereto,  to  the  ef-  be  immediately  returned  to  the  court 

feet  that  the  valuation  is  in  all  respects  or  judge.     N.   Y.   Code  Civ.  Proc., 

Just  and  fair,  and  that  the  value  of  %  661. 

695  Volume  II. 


8021.  ATTACHMENT,  ETC.  8021. 

or  if  the  warrant  is  vacated  or  annulled,^  to  the  defendant  herein  or 
his  personal  representative. 

Dated  Nev)  Tork^  September  6,  iS96.  Ralfh  Jones. 

yames  Hudson. 

{^Affidavits  of  justification  of  sureties^  acknowledgment  y  and  ap- 
proval of  undertaking,  as  in  Porm  No,  2717. ) 

(f)  Affidavit  to  Obtain  Order  to  Sue  upon  Undertaking  Given  to 

Discharge  Domestic  Vessel.^ 

Form  No.  3021. 

(  Venue  and  title  of  action  as  in  Eorm  No.  3016.) 
City  and  County  of  New  Torky  ss. 
yohn  DoCy  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  named  in  the  above  entitled  action ; 
and  that  under  a  warrant  of  attachment,  duly  issued  herein  against 
the  property  of  the  defendant  Richard  Roe^  the  sheriff  of  the  City 
and  County  of  New  York  levied  upon  and  seized  the  vessel  Jemima 
Smith  of  the  Port  of  Charleston^  South  Carolina^  as  the  property 
of  the  said  defendant. 

II.  That  thereafter  said  vessel  was  claimed  as  his  property  by 
Charles  Lamont  of  Charleston.,  South  Carolina^  and  was  duly  val- 
ued and  appraised  in  the  manner  prescribed  in  sections  660  and  661 
of  the  New  York  Code  of  Civil  Procedure,  at  the  sum  of  sixteen 
thousand  ^o\\2lX^  ($16,000). 

III.  That  thereafter  and  on  the  6th  day  of  September,  iS96,  an 
undertaking  was  duly  executed  and  delivered  by  the  said  claimant 
to  the  said  sheriff  as  prescribed  in  New  York  Code  of  Civil  Procedure, 
section  662,  and  upon  said  undertaking  an  order  was  made  herein 
on  the  10th  day  of  September,  \%96,  directing  the  said  vessel  to  be 
discharged  from  the  said  attachment ;  and  that  copies  of  said  valu- 
ation and  undertaking  are  hereto  annexed. 

IV.  That  said  warrant  of  attachment  has  not  been  vacated  or 
annulled,  and  that  the  deponent  asks  for  an  order  directing  said 
sheriff  to   commence   an   action    upon  the  said  undertaking,    and 

• 

1.  Within  two  days  after  the  valua-  warrant    is    vacated   or  annulled^   to 

tion  is  returned,  the  claimant  or  his  the  defendant,  or  his  personal  repre- 

agent  may  execute  an  undertaking  to  sentative.     N.  Y.  Code  Civ.  Proc.,  % 

the  sherin,  with  sufficient  sureties,  ap-  662. 

proved  by  the  court  or  judge,  wlio  Where  a  bond  is  required  it  may  be 
must  justify  in  twice  the  appraised  easily  framed  from  the  above  under- 
value, to  the  effect  that,  in  an  action  taking  and  the  bond  Form  No.  3005. 
to  be  brought  on  the  undertaking,  the  8.  The  court  or  judge  may,  upon  the 
claimant  will  establish  that  he  was  application  of  either  party,  at  any 
the  owner  of  the  vessel,  share,  or  inter-  time  before  the  warrant  is  vacated  or 
est,  at  the  time  of  the  levy  thereupon,  annulled,  direct  tlie  sheriff  to  com- 
and  that  in  case  of  his  failure  to  do  so  mence  an  action  upon  the  undertaking 
hewillpay  the  amount  of  the  valuation,  upon  such  terms  and  conditions,  and 
with  interest  from  the  date  of  the  un-  under  such  regulations,  between  him 
dertaking,  to  the  sheriff;    or  if  the  and  the  applicant,  as  it  or  he  deems 
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that  no   previous   application   for  such   an  order  has  been  made 
herein. 

Sworn  to  before  me,  this  12th  yohn  Doe, 

day  of  October,  iS96, 

Charles  Edwards,  Notaiy  Public, 

New  fork  County. 

{£)    Order   Directing  Sheriff  to  Commence   Action   wpon    the 

Undertaking", 

Form  No.  3022. 

(  Venue  and  title  of  action  as  in  Form  No,  3016.) 

The  annexed  afficjavit  of  ^ohn  Doe,  verified  October  12,  ii96, 
showing  that  the  sheriff  of  the  City  and  County  of  New  Tork,  under 
a  warrant  of  attachment  herein,  levied  upon  the  vessel  Jemima 
Smith,  of  the  Port  of  Charleston,  and  that  said  vessel  has  been 
claimed  by  Charles  Lamont  of  said  port  as  his  property,  and  that  an 
undertaking  has  been  given  to  the  sheriff  herein  as  prescribed  in 
section  662,  New  York  Code  of  Civil  Procedure  ;  now  upon  motion  of 
John  Gaunt,  attorney  for  the  plaintiff  herein,  it  is 

Ordered,  that  the  said  sheriff  be,  and  he  is  hereby,  directed  to 
commence  an  action  upon  said  undertaking. 

Dated  October  IS,  iS96.  Charles  Truax,  J.  S.  C, 

(h)    Order  to  Release  Domestic  Vessel  from  Attachment* 

Form  No.  3023. 

(  Venue  and  title  of  action  as  in  Form  No.  S016. ) 
A  warrant  of  attachment  having  been  issued  herein  and  levied 
upon  the  vessel  Jemima  Smith,  of  the  Port  of  Charleston,  South 
Carolina,  United  States,  as  the  property  of  Richard  Roe,  the  de- 
fendant herein,  and  George  Lamont,  of  the  Port  of  Charleston,  South 
Carolina,  United  States,  having  claimed  said  vessel  as  his  property, 
and  said  vessel  having  been  duly  appraised  by  duly  appointed  ap- 
praisers : 

Now  upon  the  said  warrant  of  attachment,  the  order  of  appraisal, 
the  valuation  of  said  vessel  duly  sworn  to  by  the  appraisers,  and  the 
annexed  affidavit  of  Ralph  Jones,*  showing  that  an  undertaking 
has  been  duly  executed,  approved,  and  delivered  to  the  sheriff  of  the 
City  and  County  of  New  Tork; 
Upon  motion  of  James  Slim,  attorney  for  said  George  Lamont,  it  is 
Ordered,  that  the  said  vessel,  Jemima  Smith,  be  discharged  from 
the  attachment  in  this  action  by  the  said  sheriff  of  the  City  and 
County  of  New  Tork: 
New  Tork,  September  10,  iS96.         Roger  A,  Pryor,  J.  S.  C. 

)ust.     And   il    the  warrant  of  attach-  and  maintain  an  action  upon  the  under- 

ment  is  vacated  or  annulled,  the  defend-  taking,  or  may  be  substituted,  in  place 

ant  in  the  attachment,  his  assignee  or  of  the  sheriff,  in   an   action  pending 

personal  representative,  may  commence  thereupon.  N.Y.CodeCiv.  Proc.,^  664. 
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Form  No.  3024. 
(Precedent  in  Bird  v.  The  Steamboat  Josephine,  50  Barb.  (N.  Y.)  502.) 

It  satisfactorily  appearing  to  me  by  the  papers  and  affidavits  on 
iile  herein,  and  by  the  admissions  of  the  respective  counsel  upon  the 
argument  of  this  motion,  that  the  above  entitled  proceeding  has 
been  commenced  by  /^  B,  Bird  ilc  Son,  the  attaching  creditors 
therein,  to  enforce  a  lien  filed  by  them  against  the  above  named 
steamboat  yosephine,  pursuant  to  the  provisions  of  an  act  of  the  leg- 
islature of  the  state  of  Nenv  Tork,  entitled  "  an  act  to  provide  for  the 
collection  of  demands  against  ships  and  vessels,"  passed  April  2J^, 
iS62,  for  supplies  furnished  to  said  steamboat  at  the  port  of  New  Tori 
by  the  said  attaching  creditors  for  the  use  of  the  crew  of  the  said 
steamboat  Josephine,  between  the  1st  day  of  yune,  1S66,  and  the 
Sth  day  of  December,  186^,  during  all  of  which  last  mentioned  time 
the  said  steamboat  was  engaged  in  running  between  the  port  of 
Nev)  Tork  and  the  county  of  Monmouth  in  the  state  of  New  Jer- 
sey; and  it  also  appearing  that  the  said  steamboat  is  duly  enrolled 
and  registered  at  the  custom  house  in  the  city  of  New  Tork,,  the 
home  port  of  said  vessel,  and  that  a  warrant  of  attachment  to  en- 
force the  said  lien  was  issued  on  the  11th  day  of  April,  \%67 ,  and 
that  in  pursuance  thereof  the  said  steamboat  has  been  seized  and  is 
now  held  by  the  sheriff  of  the  City  and  County  of  New  Tork. 

And  a  motion  having  been  made  on  behalf  of  the  owner  of  said 
steamboat  to  vacate  and  discharge  the  said  warrant  of  attachment, 
upon  the  ground  that  the  officer  issuing  said  warrant  had  not  juris- 
diction therefor,  the  provisions  of  the  statute  conferring  such  power 
being  in  contravention  of  the  constitution  of  the  United  States,  and 
of  the  acts  of  congress  vesting  jurisdiction  in  admiralty  cases  exclu- 
sively in  the  courts  of  admiralty  of  the  United  States.  Now,  on 
hearing  Charles  A.  Bapallo,  Esquire,  of  counsel  for  the  ow^ner  of 
said  steamboat,  in  support  of  the  said  motion,  and  Erwin  I.  Spink, 
Esquire,  of  counsel  for  the  said  attaching  creditors  in  opposition,  it 
is  hereby  ordered  and  adjudged,  upon  the  grounds  hereinbefore  set 
forth,  that  the  said  motion  to  vacate  the  said  warrant  of  attachment 
be,  and  the  same  hereby  is  granted. 

And  it  is  further  ordered  that  the  sheriff  of  the  City  and  County 
of  New  Tork  do  discharge  said  steamboat  from  his  said  levy  thereon, 
and  surrender  the  possession  of  the  said  steamboat  seized  and  held 
by  him,  as  hereinbefore  mentioned,  to  the  owner  thereof. 

And  it  is  further  ordered  that  all  proceedings  under  this  order  be 
stayed,  pending  the  appeal  herefrom  to  the  general  term  of  this 
court,  by  the  said  attaching  creditors,  provided  the  said  attaching  cred- 
itors take  the  said  appeal  within  ten  days  from  the  service  thereof.^ 

1.  The  above  order  of  the   special  Any  state  legislation  providing  for 

term  was  affirmed  by  the  court  of  ap-  the  enforcement  of  a  maritime  claim 

peals  in  Bird  v.  The  Steamboat  Jose-  or  contract  in  the  state  courts  except 

phine,  39  N.  Y.  19,  reversing  the  order  by  the  common  law  remedj,  infringes 

of  the  general  term   in   Bird  v.  The  upon  the  exclusive  jurisdiction  of  the 

Steamboat  Josephine,  50  Barb.  (N.  Y.)  federal  courts,  and  is  in  violation   of 

501.  the  federal  constitution.     Bird  v.  The 
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8025.  ATTACHMENT,  ETC.  8025. 

(2)  Foreign  Vessels. 

(a)  Undertaking  by  Plaintiff  to  Detain  Foreign  Vessel  Attached 

and  Claimed  by  Third  Person. 

Form  No.  3025. 

(  Venue  and  title  of  action  as  in  Form  No,  S020. ) 

The  sheriff  of  the  City  and  County  of  New  Tork^  under  a  war- 
rant of  attachment  issued  in  this  action  against  the  property  of 
Richard  Roe,  the  defendant  herein,  having  been  levied  upon  the 
vessel  Paris,  belonging  to  the  Port  of  Havre,  in  the  Republic  oj 
France,  and  John  Le  Grange  of  the  said  Port  of  Havre,  by  Ralph 
Jones,  his  duly  authorized  agent  in  and  for  the  City  of  New  Tork, 
having  claimed  said  vessel  as  his  property,  and  duly  appointed  ap- 
praisers having  duly  valued  said  vessel  at  the  sum  of  two  hundred 
and  fifty  thousand  dollars  ($250,000)  : 

Now,  therefore,  we,  John  Jones  of  No.  310  Canal  Street,  in  the 
City  of  New  Tork,  and  William  Ryan,  of  No.  287  West  Seven- 
teenth Street,  in  the  City  of  New  Tork,  do  hereby  jointly  and  sever- 
ally undertake  to  and  with  the  said  John  Le  Grange,  in  the  sum  of 
five  hundred  thousand  dollars  ($500,000),  that  we  will  pay  such 
damages  as  may  be  recovered  for  seizing  the  said  vessel,  in  an  ac- 
tion brought  against  the  said  Sheriff  of  the  City  and  County  of 
New  Tork  or  the  plaintiff  in  the  attachment,  john  Doe,  within 
three  months  from  the  approval  of  this  undertaking,  if  it  appears 
therein  that  the  said  vessel  belonged,  at  the  time  of  attaching  it,  to 
the  p)erson  in  whose  behalf  the  claim  is  made,  John  Le  Grange."^ 

Dated  New  Tork,  September  6,  iS97,  John  Jones. 

William  Ryan. 

(AfiUdavit  of  sufiiciency  same  as  in  Form  No.  2717.) 

(Acknowledgment  same  as  in  Form  No.  2717.) 

(Approval  same  as  in  Form  No.  2717.) 

Steamboat  Josephine,  39  N.  Y.  19;  etc.,  fora  vessel  engaged  in  navigation; 
Brookman  v.  Hamill,  43  N.  Y.  554;  and  contracts  not  maritiipe  for  work 
Vose  V.  Cockcroft,  44  N.  Y.  415 ;  Poole  and  materials  in  the  construction  of  a 
V.  Kermit,  59  N.  Y.  556;  Dougan  v.  vessel.  In  the  latter  case,  the  lien  may 
Champlain  Transp.  Co.,  56  N.  Y.  4;  be  enforced  in  a  state  court  under  the 
The  Moses  Taylor,  4  Wall.  (U.  S.)  state  law.  Sheppard  v.  Steele,  43  N. 
411 ;  The  Hine  v.  Trevor,  4  Wall.  (U.  Y.  52;  Mott  v.  Lansing,  57  N.  Y.  112; 
S.)  556.  See  also  the  Steamboat  Gen-  Delaney  v.  Brett,  51  N.  Y.  78;  Poole 
eral  Buell  v.  Long,  18  Ohio  St.  531;  v.  Kermit,  59N.  Y.555;  Brookman  t;. 
The  Steamer  Petrel  v.  Dumont,  28  Hamill,  43  N.  Y.  554;  King  r.  Green- 
Ohio  St.  613;  Hamilton  r.  Merrill,  way,  71  N.  Y.  417. 
37  Ohio  St.  685;  Edwards  v.  Elliott,  1.  Within  three  days  after  the  valu- 
36  N.  J.  L.  455;  Campbell  r.  Sherman,  ation  is  returned,  the  plaintiff  must 
35  Wis.  107.  give,  to  the  person  in  whose  behalf  the 

But  the  liens  of   materialmen   may  claim  is  made,  an  undertaking,  with 

be  enforced  in  the  district  courts  of  the  sufficient    sureties,   approved    by   the 

United  States,  though  such  liens  arise  court  or  judge,  who  must  justify  in 

under  local   legislation.     The  Lotta-  twice  the  appraised  value,  to  the  effect 

wanna,  21  Wall.  (U.  S.)  581.  that  they  will   pay  such   damages  as 

A  distinction  exists  between  mari-  may  be  recovered,  for  seizing  the  ves- 

time  contracts,  as  in  a  case  for  supplies,  sel,   share,   or  interest,  in    an  action 
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8028.  ATTACHMENT.  ETC.  8027. 

\h)   Order  Discharging  Foreign   Vessel  from  Attachment, 

Form  No.  3oa6. 

(  Commencing  as  in  Porm  No,  SOfBS^  down  to  *)  showing  that  no 
undertaking  has  been  given  to  him  by  the  plaintiff  herein,  yohn  Doe^ 
as  prescribed  by  section  668  of  the  Code  of  Civil  Procedure,  and 
that  three  days  have  elapsed  since  said  valuation  was  returned  to 
the  court  herein. 

Upon  motion  of  yames  Slim^  attorney  for  yohn  Le  Grange^  it  is 

Ordered,  that  said  vessel  Paris  be  discharged  from  the  attachment 
in  this  action  by  the  Sheriff  of  the  City  and  County  of  New  Torh. 

New  Torky  September  10^  i8P^.         Roger  A.  Pryor^  J.  S.  C. 

{c)  Affidavit  of  Defendant  to  Obtain  Poreign    Vessel  after  At- 
tachment is  Vacated.^ 

Fonn  No.  3027. 

(  Venue  and  title  of  action  as  in  Porm  No.  3016. ) 
City  and  County  of  New  Tork,  ss. : 
Aichard  Roe^  being  duly  sworn,  says  : 

I.  That  he  is  the  defendant  above  named,  and  the  Sheriff  of  the 
City  and  County  of  New  Tork^  under  a*  warrant  of  attachment 
issued  herein,  on  the  5th  day  of  September^  iS96,  levied  upon  and 
attached  the  vessel  Paris  y  oi  Havre ^  Prance ^  as  the  property  of  this 
deponent. 

II.  That  thereafter  said  vessel  was  claimed  by  yohn  Le  Grange 
of  Havre y  Prance ^  as  his  property,  and  an  undertaking  was  exe- 
cuted and  delivered  to  the  said  Le  Grange  by  the  plaintiff  herein 
to  prevent  the  release  of  said  vessel  Paris. 

III.  That  thereafter  and  upon  the  Jfth  day  of  yanuary^  i8P7,  the 
said  warrant  of  attachment  was  duly  vacated  by  an  order  of  this  court. 

IV.  That  the  deponent  asks  for  an  order  granting  him  possession 
of  the  said  vessel,  upon  his  giving  to  the  plaintiff  herein  an  under- 
taking, with  sufficient  sureties,  approved  by  the  court,  to  indemnify 
the  plaintiff  against  all  charges  and  expenses,  in  consequence  of  the 
undertaking  given  by  said  plaintiff  to  prevent  the  release  of  the  said 
vessel  Paris. 

V.  That  no  previous  application  for  such  an  order  has  been  made 
herein,  Richard  Roe, 
Sworn  to  before  me,  this  15th 

day  of  yanuary^  i8P7. 

Charles  Edwards ^  Notary  Public, 
New  Tork  County. 

brought  against   the   sheriff,    or    the  1.  After  undertaking  prescribed  in 

plaintiff    in    the   attachment,    within  $  668,  N.  Y.  Code  Civ.  Proc,  has  been 

three  months  from  the  approval  of  the  given,  if  the  warrant  is  vacated  or  an- 

undertaking,  if  it  appears  therein  that  nulled  or  the  attachment  is  discharged 

the  vessel,  share,  or  interest  belonged,  as  to  the  vessel,  share,  or  interest,  the 

at  the  time  of  attaching  it,  to  the  per-  defendant  or  his  agent  is  entitled  to 

son  in  whose  behalf  theclaim  is  made,  claim  the  same  or  the  proceeds  thereof, 

N.  Y.  Code  Civ.  Proc,  ^  668.  if  it  has  been  sold  only  upon  his  show- 
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8028.  ATTACHMENT,  ETC.  8029. 

{rf)    Undertaking  by  Defendant  to  Obtain  Foreign  Vessel  after 

Attachment  is  Vacated. 

Form  No.  3028. 

(  Venue  and  title  of  action  as  in  Form  No,  3020. ) 

The  sheriff  of  the  City  and  County  of  New  Tork^  under  a  war- 
rant of  attachment  issued  in  this  action  against  the  property  of  the 
defendant  herein,  Richard  Roe^  having  levied  upon  the  vessel 
Paris,  belonging  to  the  Port  of  Havre  in  the  Republic  of  France^ 
and  yohn  Le  Grange  of  the  said  Port  of  Havre,  by  Ralph  Jones, 
his  duly  authorized  agent,  having  claimed  said  vessel  as  his  prop- 
erty, and  duly  appointed  appraisers  having  duly  valued  said  vessel 
at  the  sum  of  $250,000,  and  the  plaintiff  herein  having  executed  and 
delivered  to  the  said  John  Le  Grange,  through  his  said  agent,  an 
undertaking  to  prevent  the  release  of  the  said  vessel  from  the  said 
attachment,  and  the  said  warrant  of  attachment  having  been  vacated 
as  to  the  said  vessel : 

Now,  *^herefore,  we,  William  Harris,  of  No.  76  Fifth  Avenue 
in  the  City  of  New  Tork,  and  George  Wilson  of  26  Washington 
Place  in  the  City  of  New  Tork,  do  hereby  jointly  and  severally  un- 
dertake, pursuant  to  the  statute  in  such  case  made  and  provided,  to 
and  with  John  Doe,  plaintiff  herein,  that  we  will  indemnify  the  said 
plaintiff  against  all  charges  and  expenses  in  consequence  of  the 
undertaking  given  by  him,  on  the  6th  day  of  September^  i896,  to 
prevent  the  release  of  the  said  vessel  Paris. 

Dated  New  Tork,  January  I4,  iS97.  William  Harris. 

George  Wilson. 
Affidavit  of  justification  as  in  Form  No.  2717.) 
Acknowledgment  as  in  Form  No.  2717.) 
Approval  as  in  Form  No,  2717.) 

16.  Admission  of  Creditors, 
a.  Creditor's  Affldavit. 

NEW  JERSEY.l 

Form  No.  3029. 
yohn  Doe      )  In  Case. 
against        >  Hudson  Circuit  Court. 

Richard  Roe.  )  On  Attachment. 
State  of  New  Jersey,  ) 
County  of  Hudson.      S  ' 

Charles   Carroll  being  duly  sworn  on   his  oath  says,   that   the 

ing  to  the  satisfaction  of  the  court  or  value,  to  the  eflFect  that  they  will  in- 

judge,  that  the  undertaking  has  been  demnify  the  plaintiff  against  all  charges 

discharged ;  or  giving  to  the  plaintiff  and  expenses  in  consequence  of    the 

an  undertaking,  w.ith  sufficient  sureties,  undertaking.     N.  Y.  Code  Civ.  Proc, 

approved  by  the  court  or  judge,  who  ^  670. 

must  Justify  in   twice   the    appraised  1.  N.  J.  Gen.  Stat.  (1895),  p.  100,  ^  14. 
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8080.  ATTACHMENT,  ETC.  V  80S1. 

above  named  defendant,  Richard  Roe,  is  indebted  to  him,  the  said 

Charles  Carroll,  in  the  sum  of  three  hundred  dollars. 

Sworn  and  subscribed  this  6th  Charles  Carroll. 

day  of  February,  \%97,  before 

me  at  Newark,         Calvin  Clark, 

Clerk  of  the  Hudson  Circuit  Court. 

b.  Rule  Admittiiig  Creditor,  i 

Form  No.  3030. 
yohn  Doe     )  In  Case 
against        >  Hudson  Circuit  Court. 

Richard  Roe.  )  In  Attachment. 

Charles  Carroll  having  made  affidavit  that  the  defendant  herein^ 
Richard  Roe,  is  indebted  to  him  in  the  sum  of  three  hundred  dol- 
lars, and  having  filed  said  affidavit  containing  such  claims  with  the 
clerk  of  this  court,  according  to  the  statute  in  such  case  made  and 
provided :  Ordered  by  the  court  that  the  said  Charles  Carroll  be 
and  he  is  hereby  admitted  as  a  creditor  in  the  above  entitled  cause» 
On  motion  of 

Joseph  Story,  Attorney  for  Charles  Carroll,  Claimant. 
Entered  February  5th,  iS97. 

17.  Officer's  Beturn.s 

ARKANSAS REALTY  ATTACHED. 

Form  No.  3031- 
State  of  Arkansas, 
Pulaski  County. 

I  received  this  writ  on  the  29th  day  of  January,  i897,  at  nine 
o'clock  in  the^br^noon,  and  on  the  3d  day  of  February,  iS97,  lev- 
ied the  same  on  the  following  described  real  estate,  to  wit  {here 
describe  the  real  estate  levied  upon),'^  by  delivering  a  copy  of  this 
writ  to  the  occupant  thereof.*  Simon  Stevenson, 

Sheriff  of  Pulaski  County,  Arkansas 

1.  N.  J.  Gen.  Stat.  (1895),  p.  100,  §  14.  North  Carolina. — Clark's  Code  Civ. 

8.  For  the  forms  of  returns  to  writs  Proc.  (1892),  §  376. 

generally,  consult   the  title  Service  North  Dakota, — Rev.  Code  (1895), 

OF  Writs  and  Papers.  ^  5381. 

Time  of  iff«^^Mfig  Return  of   the  war-  Oregon. — i  Hill's  Anno. Laws(  189a), 

rant,  see ;  ^  162. 

Arizona. — Rev.  Stat.  (1887),  p.  61,  South  Carolina. — Code  Civ.    Proc. 

par.  64.  (1893),  ^  264. 

California.— CodiC  Civ.  Proc.(i886),  Utah.— 2  Comp.  Laws  (1888),  §  3329. 

§  559.  Washington. — 2  Hill's  Anno.  Stat. 

^Colorado. — Mill's  Anno.Code(  1896),  (1891),  ^321. 

f  114.  8.  Description  of  Property.  —  Where 

Idaho, — Rev.  Stat.  (1887),  ^  4324.  real  property  is  attached  the  sheriff 

Indiana, — Horner's   Stat.    (1896),  ^  shall  describe   it  with   sufficient  cer- 

952.  tainty  to  identify  it,  and,  where  he  can 

Minnesota. — Stat.  (1894),  ^  5301.  do  so,  a  reference  to  the  deed  or  title 

Montana. — Code  Civ.  Proc.  (1895),  under  which  the  defendant  holds   it. 

f  919.  Sand.  &  H.  Ark.  Dig.  (1894),  ^  346. 

Nevada. — Gen.  Stat.  (1885),  ^  3156.  4.  If  there  is  no  occupant  insert  the 
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8082.  ATTACHMENT,  ETC.  8084* 

Form  No.  303a. 
(Precedent  in  Harrison  v.  Trader,  29  Ark.  86.) 

(Indorsed  upon  the  writ  was  the  following:)  I  executed  the 
within  writ  of  attachment  at  Phillips  county,  Arkansas,  on  the 
29th  day  of  March,  i8^7,  by  declaring  publicly  in  the  presence  of 
Cameron  Biscoe,  a  citizen  of  my  county,  that  I  did  attach  the  fol- 
lowing named  lands  as  the  property  of  the  within  named  defend- 
ant, William  H,  Trader,  and  Ellen  Trader,  his  wife  (here  fol- 
lowed a  description  of  the  land) .  Levied  on  by  virtue  of  the  within 
writ  of  attachment.  The  said  William  H.  Trader  and  Ellen 
Trader,  his  wife,  are  not  found  in  my  county. 

Bart,  T.  Turner,  Sheriff. i 

ARKANSAS PERSONALTY  ATTACHED. 

Form  No.  3033. 
State  of  Arkansas, 
Pulaski  County. 

I  received  this  writ  on  the  29th  .day  of  January,  i8P7,  at  nine 
o'clock  in  the /br^noon,  and  on  the  Sd  day  of  February,  i8P7,  at 
the  City  of  Little  Rock,  within  my  county  {or  other  place  in  the 

fcer* s  jurisdiction) ,  levied  the  same  by  taking  possession  of  {here 
crihe  the  property)  as  the  property  of  the  defendant,  Richard 
Roe^  which  I  now  have  in  my  custody.* 

Simon  Stevenson,  Sheriff  of 

Pulaski  County,  Arkansas. 

ARKANSAS PERSONALTY    ATTACHED    AND    RELEASED. 

Form  No.  3034. 
State  of  Arkansas, 
Pulaski  County. 

I  received  this  writ  on  the  29th  day  of  January,,  i8P7,  at  nine 
o'clock  in  the  forenoon,  and  on  the  3d  day  of  February,  i897,  at 

clause,  *'  by  placing  a  copy  of  this  writ  Return  of  Gflxnlsbed  Property — Arkan- 

in  a  conspicuous  place  thereon."  eas. — The  sheriff  returned  a  personal 

1.  This  was  held  to  be  a  good  levy  service  upon  the  defendant,  that  he  at- 

and  created  a  lien  from  the  date  of  the  tached  a  negro  girl  and  a  mule  found 

attachment.  in  his  possession,  etc.,  and  as  to  the 

3.  The  Betum  most  Sliow  the  prop-  garnishees  he  returned  a  personal  serv- 

ertj  attached,  the  time  it  was  attached,  ice    by   reading   the  contents  of   the 

and  the  disposition  made  of  it.     Sand,  writ  to  them,  and  also  '*  by  then  and 

&  H.  Ark.  Dig.  (1894),  ^  34^*  there  in  the  presence  and  hearing  of 

The  sheriflF  shall  return  with  the  at-  the  said  J.  A,  Houghton  and  Greene 

tachment  order  all  bonds  taken  under  P.    A'^unn,   and   in  the   presence   and 

it.    Sand.  &  H.  Ark.  Dig.  (1894),  ^  346.  hearing     of    yohn    R.    Hudson     and 

If  the    SummoiiB  Is   Attacli9d  to   or  George  Miller^  citizens  of  said  county, 

forms  a  part  of  the  writ,  the  return  publicly  and  aloud  declaring  that  I  did 

should  also  contain  this  clause :  **  also  then  and  there,  by  virtue  of  the  within 

on  the  Sd  day  of  February,    i8P7,  I  writ,  attach  all  the  property,  credits, 

delivered  a  true  copy  of  this  writ  to  and  effects  of  the  within  named  yohn 

the  defendant,  Richard  Roe."*"*  Kirk-wood  in  the  hands  or  possession 
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8085.  ATTACHMENT,  ETC.  8086, 

the  city  of  Little  Rock  (or  other  place  within  the  jurisdiction  of  the 
officer)  I  levied  on  (here  describe  the  property  levied  upon)  as  the 
property  of  the  defendant,  Richard  Roe^  then  being  in  the  hands 
of  Samuel  Short,  and  the  said  Samuel  Short  having  executed  and 
delivered  to  me  the  bond  herewith  returned,  with  Thomas  Voung 
and  Harvey  Fleming  as  his  sureties,  I  permitted  the  said  Samuel 
Short  to  retain  the  said  (here  describe  the  said  property). 

Simon  Stevenson,  Sheriff  of 

Pulaski  County,  Arkansas. 

CONNECTICUT TO  TOWN  CLERK. 1 

Form  No.  3035. 

Middlesex  county,  ss.  January  2d,  A.D.  i8P7. 

Then  and  by  virtue  hereof  and  by  direction  of  the  plaintiff's  attor- 
ney, I  attached  all  the  right,  title,  and  interest  of  the  within  named 
defendant  in  and  to  the  following  described  piece  or  parcel  of  land 
situated  in  said  town  of  Haddam,  together  with  all  the  buildings 
standing  thereon,  by  leaving  at  the  office  of  the  town  clerk,  of  said  . 
town  of  Haddam,  a  certificate  bf  attachment,  according  to  law,  in 
which  certificate  is  specified  the  court  to  which  this  writ  is  returna- 
ble, the  parties  hereto,  the  amount  of  damages  claimed  herein,  the 
land  bounded  and  described  below,  which  land  is  bounded  north  on 
the  land  of  (here  give  a  full  description  of  the  property)  and  con- 
tains twenty  acres  more  or  less. 

The  within  and  foregoing  is  a  true  and  attested  copy  of  the  origi- 
nal writ  and  of  my  indorsement  of  my  doings  thereon. 

Attest :  John  Baxter,  Sheriff*. 

CONNECTICUT ^TO  DEPENDANT. > 

Form  No.  3036. 

Middlesex  County,  ss.  January  2d,  A.D.  i8P7. 

Then  and  by  virtue  of  the  original  writ  and  by  direction  of  the 

plaintiff's  attorney,  I  attached  all  the  right,  title,  and  interest  of 

the  within  named  defendant  in  and  to  the  following  described  piece 

of  said   y,  A.  Houghton   and   Greene  103;   Wales  v.  Clark,  43  Conn.   183; 

P.  A^«««,  or  either  of  them,  to  answer  Davenport  v,  Lacon,  17  Conn.  278; 

the  within  writ."     It  was  held,  that  Hubbell  v.  Kingman,  52  Conn.  17. 

the   sheriff   is    required    to    return    a  8.  Oopy  Left  witb  Defendant.  —  See 

schedule  of  all  visible  tangible  prop-  Conn.  Gen.  Stat.  (r888),  ^  907. 

erty    attached,   but   need    not   do   so  Under  the  statute  requiring  the  of- 

with  respect   to  credits  or   indebted-  ficer  to  leave  with  the  defendant  an 

ness  of  the  garnishee  to  the  defend-  attested  copj  of  the  process  and  his 

ant   in    the    attachment.     The    latter  return  thereon  *'  describing  any  estate 

may  be  attached   though  no   tangible  attached,"  the  attachment  on  the  stock 

property  be  found  in  the  hands  of  the  and  goods  in  a  store,  describing  in  his 

garnishee.      Read    v.    Kirkwood,    19  return  upon  the  writ  the  property  as 

Ark.  332.  "all  the  stock  and  goods  in  said  de- 

1.  dopy  Left  with  Town'  Olerk. — See  fendant's  store  situated,"  etc.,  was  not 

Gen.  Stat.  Conn.  (1888),  §  916.     See  a  valid  attachment.   Ahern  r.  Pumell, 

also  Cooley  v.  Sanford,  Kirby  (Conn.)  63  Conn.  32. 
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or  parcel  of  land  situated  in  said  town  of  Haddam,  in  said  county, 
together  with  all  the  buildings  standing  thereon,  by  leaving  at  the 
office  of  the  town  clerk,  of  said  town  of  Haddam,  a  certificate  of 
attachment,  according  to  law,  in  which  certificate  is  specified 
the  court  to  which  this  writ  is  returnable,  the  parties  thereto,  the 
amount  of  damages  claimed  herein,  the  land  bounded  and  described 
as  follows,  to  wit  {here give  a  description  of  the  property  attached")^ 
and  contains  twenty  acres  more  or  less. 

And  on  the  %d  day  of  yanuary,  A,D.  i8P7,  I  left  at  the  office  of 
the  town  clerk  of  said  town  of  Haddam  &  true  and  attested  copy 
of  the  original  writ,  my  doings  endorsed  thereon. 

The  within  and  foregoing  is  a  true  and  attested  copy  of  the  orig- 
inal writ  and  of  my  indorsement  of  my  doings  thereon. 

Attest :  yohn  Baxter, 

Deputy  Sheriff  (or  Constable). 

CONNECTICUT ^TO   COURT.  1 

Form  No.  3037. 

Middlesex  County,  ss.  January  2d,  A.D.  i8P7. 

Then  and  by  virtue  hereof  and  by  direction  of  the  plaintiff's  at- 
torney, I  attached  all  the  right,  title.,  and  interest  of  the  within 
named  defendant  in  and  to  the  following  described  piece  or  parcel 
of  land  situated  in  said  town  of  Haddam,  in  said  county,  together 
with  all  the  buildings  standing  thereon,  by  leaving  at  the  office  of 
the  town  clerk,  of  said  town  of  Haddam,  a  certificate  of  attachment, 
according  to  law,  in  which  certificate  is  specified  the  court  to  which 
this  writ  is  returnable,  the  parties  hereto,  the  amount  of  damages 
claimed  herein,  the  land  bounded  and  described  as  follows,  to  wit 
(here  give  a  description  of  the  property  ^attached),  and  contains 
twenty  acres  more  or  less. 

And  on  the  2d  day  of  January,  A.D.  i8P7,  I  left  at  the  office 
of  the  town  clerk  of  said  town  of  Haddam  a  true  and  attested  copy  of 
this  writ,  with  my  doings  endorsed  thereon. 

And  on  the  2d  day  of  January,  A.D.  i8P7,  I  left  a  true  and 
attested  copy  of  this  writ  with  (or  at  the  usual  place  of  abode  of) 
the  within  named  defendant,  with  my  indorsement  of  doings 
thereon.  2 

Attest :  John  Baxter,  Sheriff. 

1.  Pruiwriy  Attached   mut   b«   De-  copies  of  the  papers  should  be  left 

aeillMd  by  the  officer  in  his  return.  For  with  him  who  has  charge  or  possession 

a  form  of  return  held  bad  by  reason  of    the  estate  attached.      Gen.   Stat, 

of  non-compliance  with  this  require-  Conn.  (1888),  (  910;  Cady  v.  Gay,  31 

ment,  see  Ahem  v,  Pumell,  62  Conn.  Conn.  396. 
32.  Iiriperftet   Beoltala  —  Amendment. — 

8.  Wliere  Defendant  fii  Not  a  Beildent.  Where  die  steps  necessary  to  a  valid 
— If  the  defendant  is  not  a  resident  or  attachment  were  in  fact  taken  bj  the 
inhabitant  of  the  state,  the  return  and  officer,  an  imperfect  recital  of  them 
copies  of  the  other  papers  should  be  in  his  return  is  an  irregularity  which 
left  with  his  agent  or  attorney ,  or,  if  he  may  be  cured  by  amendment.  Man- 
has  no  agent  or  attorney  in  the  state,  non  v.  Bramlej,  65  Conn.  193. 
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Form  No.  3038. 
(Precedent  in  Birdsall  v.  Wheeler,  58  Conn  431.) 

Fairfield  County,  S8.  Westport^  7^^y  ^^»  i87^. 

By  virtue  hereof  and  by  special  direction  of  Wm.  K.  Seeley^  Esq., 
attorney  for  the  plaintiff,  I  then  and  there  found  in  the  defendant's 
possession  and  attached  all  the  personal  property  in  the  following 
annexed  schedule  and  took  the  same  into  my  possession  ;  and  on  the 
said  SOth  day  of  July^  i874i  I  delivered  to  said  defendant  a  true  and 
attested  copy  of  this  writ,  with  my  doings  above  stated  thereon  in- 
dorsed. 

Attest :  Aaron  Sanford^  Deputy  Sheriff. 

DISTRICT  OF  COLUMBIA. 

Korm  No.  3039. 
(Precedent  in  Giddings  v,  Squier,  4  Mackej  (D.  C.)  50.) 

I,  Clayton  McMickael,  U.  S.  Marshal  for  the  District  of  Colum- 
bia, do  hereby  certify  that  I  have  this  9tk  day  of  yune^  A.D.  18^4, 
attached  all  the  defendant's  right,  title,  interest  and  estate  in  and  to 
the  following  described  property  in  the  city  of  Washington,  to  wit : 
In  square  199^  lot  A^  north  part,  beginning  at  N.  W.  comer ;  south, 
98  ft.  1  in. ;  east,  29  ft. ;  north,  7  ft.  7  in.;  west,  2  ft. ;  north,  90 
ft.  6  in. ;  west  along  A' street,  27  ft.,  together  with  improvements 
thereon.  Clayton  McMickael^  U.  S.  Marshal. 

GEORGIA TRAVERSE  TO  RETURN. * 

Form  No.  3040. 

(Precedent  in  Floumoy  v,  Rutledge,  73  Ga.  737.) 

\{Cafiion.y[ 

And  now  comes  the  Merchants*  Insurance  Company  of  Newark^ 
N.  y,y  the  garnishee  in  the  above  stated  case,  and  traverses  and 
denies  the  following  return  made  hy  y,  G,  Burr  us  ^  sheriff  of  said 
county,  made  on  the  writ  of  attachment,  and  also  oil  the  writ  of 
garnishment  issued  in  said  case,  in  the  words  following,  to  wit : 

Executed  the  within  attachment  by  serving  a  summons  of  garnish- 
ment on  the  following  companies,  to- wit :  Merchants'*  Insurance 

1.  Ctoorglar— BatvmofBMltyAttaolMd.  of  sale  of  attached  property  may  be 
— Indorsed  upon  the  writ  was  the  fol-  found :  *' The  above  property  {meaning 
lowing:  "I  have  this  day  levied  the  the  property  levied  upon  by  the  attach- 
within  attachment  on  all  the  goods  in  ment)  sold  on  the  Ut  Tuesday  in 
the  store  of  Day  dk  Higgs^  as  the  prop-  March^  ISJ^Sy  and  the  money  applied 
erty  of  Day  dk  Higgs,  at  twenty  min-  to  older  Ji.  fas.  and  judgment,  ynne 
utes  after  9  o'clock  ^  .M.,  this  17th  day  £8thy  I84S,  E,  H,  Hichs,  Sheriff.'* 
of  March,  188f.'*  This  levy  of  attach-  A  mere  entry  by  the  sheriff  on  a 
ment  seemed  to  be  suflScient  to  the  writ  of  attachment,  that  he  had  levied 
court.  Guckenheimer  v.  Day,  74  on  certain  land  and  notified  the  de- 
Ga.  3.  fendant  thereof,  was  held  not  to  con- 
In  Myrick  v.  Hicks.  15  Ga.  156,  the  ttitute  a  legal  levy.  Smith  v.  Brown» 
following  indorsement  upon  the  writ  96  Ga.  374. 
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Company^  of  Newark^  N.  y.;  Western  Assurance  Company ^  of  To' 
ronto,  Canada;  Insurance  Company  of  North  America^  PhUadeU 
phia;  Crescent  Insurance  Company^  of  New  Orleans^  by  handing 
said  summons  of  garnishment  to  D,  E,  Wilcox^  agent  of  said  com- 
panies at  Columbus,  Muscogee  county,  Georgia,  at  10  o'clock  and 
50  minutes  -^.M.,  January  Hth^  i8^^. 

y,  G.  Burrus,  Sheriff. 

And  also  the  following  return  made  by  y.  G.  Burrus,  sheriff, 
to- wit : 

Executed  the  within  by  serving  a  summons  of  garnishment  on  the 
following  companies,  to  wit :  Merchants'*  Insurance  Company,  of 
Newark,  N.  jr./  Western  Assurance  Company,  of  Toronto,  Can^ 
ada;  Insurance  Company  of  North  America,  Philadelphia;  Cres- 
cent Insurance  Company,  oi  New  Orleans,  by  handing  said  summons 
of  garnishment  to  I).  P.  Wilcox,  agent  of  said  companies  at  Column 
bus,  Muscogee  county,  Georgia,  10  o'clock  and  30  minutes  ^.M., 
yanuary  Hth^  i8^4*  5^-  ^-  Burrus,  Sheriff. 

And  this  respondent  says  that  the  said  returns  a^e  not  true  in 
this :  that  the  said  y.  G.  Burrus,  sheriff,  served  but  one  summons 
of  garnishment  in  said  case  upon  the  said  Wilcox,  which  is  in  the 
following  words  and  figures,  to- wit : 
State  of  Georgia,  Muscogee  County  : 

To  D,  F.  Wilcox,  agent  for  Merchants^  Insurance  Company,  of 
Newark,  Insurance  Company  of  North  America,  Western  Assur- 
ance  Company,  Crescent  Insurance  Company:  You  are  hereby  re- 
quired personally  to  attend  at  the  superior  court,  to  be  held  for 
muscogee  county,  on  the  2d  Monday  of  May  next,  to  answer  upon 
oath,  in  garnishment,  at  the  instance  of  Elournoy  db  Epping^  against 
William  T  Rutledge,  what  said  insurance  companies  named  above 
are  indebted  to  the  said  William  T  Rutledge,  or  what  property  or 
effects  you  have  in  your  hands  belonging  to  the  defendant,  and  also 
what  you  have  become  indebted  to  the  defendant,  or  what  property 
and  effects  of  defendant  you  have  received  since  the  time  of  the 
service  hereof.     This  Hth  day  of  yanuary,  i&84' 

M.  C.   Wootten,  N.  P.  &  Ex-off.  J.  P.     (l.  s.) 

And  this  respondent  says  that  neither  said  attachment  nor  said 
garnishment  were  served  otherwise,  or  in  any  other  manner,  than 
by  the  service  of  said  summons  of  garnishment  as  above  set  forth  by 
said  y.  G.  Burrus,  sheriff,  upon  the  said  D.  E.  Wilcox^  and  that 
the  service  of  said  summons,  as  aforesaid,  is  the  service  set  forth 
and  described  by  said  sheriff  in  his  said  return. 

And  this  respondent  says  that  the  service  of  said  summons  as 
aforesaid,  on  said  D.  E,  Wilcox,  was  not  and  is  not  a  service  of 
summons  of  garnishment  upon  this  respondent,  and  of  this  it  puts 
itself  upon  the  country. 

Goetchius  dbChappell,  Attys.  for  the 

Garnishee. 
Georgia,  Muscogee  County : 

D,  E,  Wilcox,  agent  for  the  Merchants^  Insurance  Company,  of 
Newark,  N,  y.j  comes  before  me,  and  being  duly  sworn,  says  that 
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the  facts  set  forth  in  the  foregoing  traverse  are  true  as  therein 
stated. 

Sworn  to  and  subscribed  before  me,  this day  of  May,  i8&f. 


D.  F,  Wilcox. 


IDAHO. 

Form  No.  3041. 


Office  of  the  Sheriff  ) 

of  Ada  County,      >  ss. 
State  of  Idaho.  ) 

By  virtue  of  the  annexed  writ,  I  duly  attached  all  moneys,  goods, 
credits,  effects,  debts  due  or  owing,  and  all  other  personal  property 
belonging  to  the  defendant  therein  named  in  the  possession  or  under 
the  control  of  TTiomas  Lawry,  by  serving  upon  him  personally,  in  the 
county  of  Ada,  on  the  24th  day  of  December,  i%96,  at  two  o'clock 
P.M.,  a  copy  of  said  writ,  with  a  notice  in  writing  that  such  prop- 
erty was  attached  in  pursuance  to  said  writ,  and  not  to  pay  over  or 
to  transfer  s^id  property  to  any  one  but  myself.  Statement  de- 
manded. Answer :  (here  insert  the  answer  oj'  the  person  in  whose 
hands  the  defendant ' j  property  was  attached) . 

Henry  Slocum,  Sheriff. 
By  George  Davis,  Deputy  Sheriff. 

Pated  December  26,  i895. 

ILLINOIS REALTY    ATTACHED.^ 

Form  No.  3042. 
(Precedent  in  Stoddard  v.  Miller,  39  111.  291.) 

{^Indorsed  on  the  back  of  the  writ  was  the  following:)  Served 
the  within  on  the  within  yoseph  C,  Jarvis^  by  reading  the  same  in 
his  presence  and  hearing,  this  seventh  day  of  April,  i&59. 

By  virtue  of  the  within  writ  of  attachment,  I  have  this  6th  day 
of  April,  A.D.  \%59,  levied  upon  the  following  described  real  es- 
tate, to  wit.  Lot  three  in  Block  No.  six  in  the  town  of  Lane,  in  the 
county  of  Ogle,  and  state  of  Illinois,  according  to  the  original  plat 
of  said  town.  E.  G.  Petrie,  Sheriff. 

'  By  John  A.  Hughes. 

ILLINOIS NULLA  BONA SBRVBD  ON  GARNISHES. 

Form  No.  3043. 
(Precedent  in  Bowen  v.  Pope,  135  111.  31.) 

{^Indorsed  upon  writ  was  this  return:)  I  have  been  unable  to  find 
the  property  of  the  within  named  defendant,  Benjamin  Bowen,  to 

1.  Fortbeomlng  Bond  must  be  Betum-  day    of  the   term   to   which  the   at- 

ed  —  DllnolB.  —  The    sheriff    or  other  tachment     is    returnable.      Starr    & 

officer    shall    return    the    forthcom-  Curt.   Anno.  Stat.  111.  (1896),  p.  454, 

ing    bond    into    court    on     the    first  par.  14. 
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satisfy  the  within  attachment,  and  I  have  served  the  within  writ 
upon  the  within  named  garnishees,  TTiomas  Pope^  William  R, 
Lockwood  and  yohn^  JV,  //eilz,^  co-partners  under  the  name  and 
style  of  jPope,  Lockwood  d:  Co, ,  by  reading  the  within  to  said  yohn 
W,  Heitz^  on  the  12th  day  of  October^  A.D.  i8^5,  and  giving  to 
said  Heitz  one  dollar  and  ten  cents,  and  by  reading  the  within  writ 
to  within  named  TTiomas  Pope^  on  the  ISth  day  of  October^  iS85/ 
and  by  reading  the  within  writ  to  the  within  named  William  R. 
Lockwood^  on  the  Hth  day  of  October^  A.D.  i%85, 

I  can  not,  in  my  county,  find  the  within  named  Benjamin  Bowen^ 
this  15th  day  of  October,  A.D.  i8^5. 

INDIANA. 

Form  No.  3044. 
(Precedent  in  Dronillard  v.  Whistler,  39  Ind.  553.) 

This  writ  came  to  hand  November  28,  i8^7,  and,  after  diligent 
search,  I  find  no  goods  of  the  defendant  whereon  to  levy.  I  have, 
therefore,  by  virtue  of  this  writ,  attached  the  following  described 
real  estate  of  said  defendant,  in  my  county,  to  wit :  The  northeast 
quarter  of  section  No.  8,  in  township  No.  27  north,  of  range  No.  4 
east,  containing  160  acres,  and  have  caused  the  same  to  be  appraised 
with  the  assistance  of  Albert  Cole,  a  reputable  householder  and  free* 
holder  of  said  county,  under  oath,  at  the  sum  of  %9,600, 

Wesley  Wallich,  Sheriff,  M.  C. 

KENTUCKY REALTY  AND  PERSONALTY  ATTACHED.* 

Form  No.  3045. 
(Precedent  in  Howell  v.  Commercial  Bank,  5  Bush  (Ky.)  95.) 

i Indorsed  upon  the  writ  was  this  return:) 
lecemher  9th,  1S66.     I  have  levied  this  attachment  on  the  entire 
stock  of  goods  in  the  hardware  store  of  -S.  R,  Hart  d:    Co,,  on 
Market  street,  and  on  the  stock  of  goods  in  the  shops  of  said  house 
on  Court  street,  and  on  the  lot  and  dwelling-house  formerly  occu- 

1.  TheMamMOf  AllPenoni  Bnnmionsd  if  he  can  do  so  the  sheriff  must  refer 

M  Oamlilieei,  and  the  date  of  their  serv-  to  the  deed  or  title  under  which  the 

ice,  must  be  stated  in  the  return.   Starr  defendant  holds.     The  sheriff  must  re- 

&  Curt.  Anno.  Stat.  111.  (1896),  p.  457,  turn  with  the  order  all  bonds  taken 

par.  21.  under    it.      Bullitt's    Civ.    Code    Ky. 

S.  Sberliri   Setnni — Kentucky. — The  (1895),  h  3i7- 
sheriff  shall  return  upon  every  order        A  return  describing  the  property  and 

of  attachment  what  he  has  done  under  stating  that  the  attachment  has  been 

it.    The  return  must  show  the  prop-  levied  upon  it  has  been  held  sufficient, 

erty  attached,  when  it  was  attached,  Anderson  v,  Sutton,  2  Duv.  (Ky.)  485. 
and  the  disposition  made  of  it.   If  gar-        Describing  the  land  attached  under 

nishees  were  summoned,  their  names  an  order  as  being  **  about  one  hundred 

and  the  time  when  each  was  summoned  and   forty  acres  of   land,   near  Emi- 

must  be  stated.     If  real  property  was  nence,  Henry  County,  the  property  of 

attached,  it  must  be  described   with  defendants."  was  held  sufficient.  Wnite 

sufficient  certainty  to  identify  it,  and  v.  O'Bannon,  86  Ky.  96. 
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pied  by  E.  R.  Hart,  being  the  half  of  the  upper  half  of  lot  No.  Q2^ 
block  No.  IS,  upper  addition  to  Paducah^  on  Oak  street,  by  deliv- 
ering a  copy  to  yohn  Hart,  who  has  possession  of  said  property. 

y.  C.  Cathoun,  S.  McC.  C. 

KENTUCKY 8BRVBD  ON  GARNISHEE. 

Form  No.  304^- 
(Bullitt's  Civ.  Code  Ky.  (1895),  TO')^ 

{^Indorse  upon  the  order  the  following:^  Executed,  by  deliver- 
ing copies  of  the  above  order  of  attachment,  and  of  the  above 
notice,  to  George  Peahody  on  the  20th  day  of  January,  i8^7,  and 
by  summoning  him  to  answer  as  garnishee. 

Simon  Stevenson ^  Sheriff  of  Bourbon  County. 

LOUISIANA. 2 
Form  No.  3047. 

I  do  hereby  certify  that  by  virtue  of  this  writ,  to  me  directed,  I 
did,  on  the  6th  day  of  April,  iS97,  at  the  hour  of  9  o'clock  P,  M. 
of  that  day,  attach,  as  the  property  of  the  defendant,  the  following 
personal  property,  described  in  the  inventory  hereto  annexed,  by 
taking  the  said  property  into  my  custody  and  by  serving  on  said 
defendant  personally  a  copy  of  said  writ.^ 

Clyde  Culp,  Constable Ward. 

April  7th,  iS97. 

MAINE.* 

1.  This  return  fulfils  the  require-  register  of  deeds  an  attested  copy  of 
ments  of  Bullitt's  Civ.  Code  Ky.  (1895),  so  much  of  his  return  as  relates  to  the 
under  ^  203,  subd.  3,  ^  317.  attachment,  with  the  value  of  defend- 

2.  The  Bhttrtir  muit  Kake  Hk  Retuxn  ant's  property  which  he  is  therebv 
in  writing,  and  deliver  or  send  it  to  the  commanded  to  attach,  the  names  of  all 
clerk  stating  the  manner  in  which  the  the  parties,  the  date  of  the  writ,  and  the 
writ  was  executed,  Garland's  Rev.  court  to  which  it  is  returnable.  Me. 
Code  La.  (1894),'^  256;  and  return  all  Rev.  Stat.  (1883),  c.  81,  4  59. 

bonds  taken  by  him  into  court  in  the  The  return,  signed  by  the  attaching 

manner   provided    for  the    return   of  officer  and  filed  in  the  office  of  the  reg- 

bail  bonds.     Garland's  Rev.  Code  La.  ister  of  deeds,  as  shown  in  the  case  of 

(1894),  ^  259.  State  V.  Leach,  60  Me.  62,  was  as  fol- 

3.  Or  if  the  party  cannot  be  found,  lows:  **^ Cumberland.  %9.  January Z5^ 
substitute  this  clause:  A.D.  186^.     At  three  o'clock  and'^rr 

*'  I  do  hereby  return  that  the  said  minutes  in  the  afternoon^  by  virtue  of 
Richard  Roe  could  not  be  found  in  the  the  within  writ,  \  attached  all  the  right, 
parish,  so  that  I  could  make  a  personal  title,  interest,  estate,  claim,  and  de- 
service  of  the  within  writ,  and  there-  mand  of  every  name  and  nature,  of  the 
upon  I  made  due  service  of  the  same  within -named  defendant  in  and  to  all 
by  affixing  a  copy  thereof  and  of  the  and  any  real  estate  in  said  county  of 
citation  to  the  door  of  the  court-house  Cumberland. 
of  the  parish."  Geo.  W.  Parher,  Sheriflf. 

4.  Copy  of  Betmn  of  Attached  Realty  The  foregoing  is  a  true  copy  of  my 
Filod  with  BoglBter  of  Deeds. — In  at-  return  on  a  writ  in  favor  of  J^ames  W. 
taching  real  estate  the  officer  must,  Churchill  of  Portland^  in  the  county 
within  five  days,  file  in  the  office  of  the  of    Cumberland^    against    James    W^ 
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8048.  ATTACHMENT,  ETC.  8048. 

Form  No.  3048. 
(Precedent  in  Lewiston  Steam  Mill  Co.  v.  Merrill,  78  Me.  109.)! 

Oxford,  88. :  —  April  22nd,  iS82. 

At  ei^ht  o'clock  and  thirty  minutes  in  theybr^noon,  by  virtue  of 
the  within  writ  I  attached  a  chip  as  the  property  of  the  within  named 
defendant,  and  I  also  attached  three  hundred  and  fourteen  spruce 
logs,  being  the  same  described  in  said  writ,  now  on  the  bank  of 
Swift  River,  in  the  town  of  Byron,  in  the  county  of  Oxford  afore- 
saicf,  near  the  Alvarado  0»  Reed  mill  —  or  the  site  where  it  formerly 
stood  —  in  said  Byron,  said  logs  being  marked  A  by  me  near  the 
end,  and  the  same  logs  that  were  before  marked  W  near  the  center 
on  all  under  twenty  feet  in  length,  and  H^near  each  end  on  all 
twenty  feet  and  over  in  length,  valued  at  one  hundred  and  fifty  dol- 
lars, being  the  same  logs  I  am  within  commanded  to  attach  to 
enforce  said  lien  for  labor  performed  in  cutting  and  hauling  said 
logs,  and  within ^v^  days  of  said  attachment,  to  wit,  on  Tuesday, 
April  26th,  i882,  I  filed  in  the  office  of  the  clerk  of  the  town  of 
Byron,  aforesaid,  an  attested  copy  of  so  much  of  my  return  on  this 
writ  as  relates  to  the  above  named  attachment  with  the  value  of  the 
property  to  be  attached  which  I  am  within  commanded  to  attach, 
the  names  of  the  parties,  the  date  of  the  writ  and  the  court  to  which 
the  same  is  returnable.  William  H,  Tainter,  deputy  sheriff. 

Oxford,  ss.  :  —  May  19 th,  iSS2. 

I  this  day  made  service  on  the  within  named  defendant  by  giving 
him  a  summons  for  his  appearance  at  court. 

William  H,  Tainter,  deputy  sheriff. 

Leavitt,  now  commorant  at  Paris,  in  The  return  **  S.  J.  C,  August  Term, 

the  county  of   Oxford  and  State  of  Kennebec  County,  1856,"  sufficiently 

Maine.  shows  to  what  court  and  term  the  writ 

Writ  dated  yanuary  96,  A.D.  18^,  is  returnable.     Lincoln  v,  Strickland, 

and  returnable  to  the  supreme  judicial  51  Me.  323. 

court,  to  be  holden  at  Portland,  in  and  A  return  in  the  following  words : 
for  the  county  of  Cumberland,  on  the  **  Penobscot,  December  98,  1SS6,  at  elev- 
second  Tuesaay  ol  April,  A.D.  18^^.  en  o'clock  A,  M.,  I  have  attached  all 
Said  writ  is  in  a  plea  of  the  case.  the  right,  title,  and  interest  the  defend - 
The  value  of  defendant's  property,  ant  has  in  and  to  any  real  estate  in  the 
which  I  am  thereby  commanded  to  at-  county  of  Penobscot.    H.     Winslotv, 
tach,  is ^f teen  thousand  doWdiTS,  Deputy  Sheriff,"  was  held  too  vag^ue 
Attested  :    Geo,  W.  Parker,  Sheriff.*'  and  uncertain  to  create  a  lien.     Hath- 
The  foregoing  paper  bore  the  fol-  away  v.  Larrabee,  27  Me.  450. 
lowing  indorsements  upon  its  back :  The  Return  of  Afetaeluneiit  against  Per- 
'*  Attachment  of  real  estate.  Bonal  Property  in   these  words :    **  By 
yames  M.  Churchill  v.  yames  W.  virtue  of  this  writ,  at  the  risk  of  plain- 
Leavitt,  tiflF,   I  have  attached,"  etc.,  does  not 
Cumberland,  ss.    Registry  of  Deeds,  affect  the  rights  of  the  creditor,  or  re- 
Received  yan,  97,  iSs8,  and  entered  lieve  the  officer  from  responsibility, 
in  vol.  9.  Lovejoy  v,  Hutchins,  23  Me.  273. 
Attest:      Eben  Leach,  Register."  AttacHinent  of  Bulky  Personal  Property. 
The  return  of  the  officer  in  Carleton  — Attested  copy  of  return  must  be  tiled 
v.   Ryerson,  59  Me.  438,  was  invalid  in  the  town  clerk's  office.     Me.  Rev. 
because  it  did  not  show  that  the  *'at-  Stat.  (1883),  c.  81,  ^  26. 
tested  copy  "  required  to  be  filed  in  1.  Compare  the  precedents  in  State 
the  office  of  the  register  of  deeds,  was  r.  Murphy,  72  Me.  434;  Carleton  v. 
in  fact  filed.  Ryerson,   59  Me.  439;    Hathaway  v. 
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8049.  ATTACHMENT,  ETC.  80S0. 

Form  No.  3049* 
(Precedent  in  Fuller  v,  Nickerson,  69  Me.  329.) 
Washington,  ss.  December  19,  i875. 

By  virtue  of  the  within  writ,  I  have  this  day  attached  the  ship  or 
vessel,  now  on  the  stocks  in  the  ship-yard  formerly  used  by  J.  i  C. 
Short,  near  the  lower  steamboat  wharf  in  Calais,  Washington  Coun- 
ty, Maine,  superintended  by  y.  F  Bartlett  of  Orrington,  for  the 
owners ;  and  on  the  same  day  I  posted,  in  a  conspicuous  place  on 
said  ship  or  vessel,  a  notice  signed  by  me,  directed  to  the  owners 
thereof,  stating  that  I  had  attached  the  said  ship  or  vessel,  the  amount 
of  the  lien  claimed,  by  whom  it  was  claimed,  the  parties  from  whom 
said  amount  was  due,  and  the  court  to  which  the  writ  was  made  re- 
turnable. And  on  the  same  day  I  gave  to  the  master  workman  on 
said  ship  or  vessel,  and  to  the  city  clerk  of  said  Calais,  a  copy  of 
so  much  of  my  return  as  relates  to  the  said  attachment  of  said  ship 
or  vessel,  with  the  name  of  the  plaintiffs,  the  names  of  the  persons 
liable  for  the  debt,  the  description  of  the  vessel  as  given  in  the  writ, 
the  date  of  the  writ,  the  amount  claimed,  and  the  court  to  which  the 
writ  is  returnable,  and  on  the  same  day  I  left  a  copy  of  said  certifi- 
cate with  y.  E.  Bartlett,  one  of  the  owners  named  in  said  writ,  and 
on  the  same  day  I  summoned  the  within  named  defendants,  Nicker^ 
son  i&  Rideout,  part  owners  of  the  said  ship,  to  appear  and  answer 
at  court,  by  giving  each  of  them  a  summons  in  hand  as  within 
directed.  yohn  S.  Smith,  Deputy  Sheriff. 

MARYLAND^ SBRVBD  ON  GARNISHES.' 

Form  No.  3050. 
(Precedent  in  Sarlouis  v.  Fireman's  Ins.  Co.,  45  Md.  242.) 

Laid  in  the  hands  of  the  Eireman^s  Insurance  Company  of  Bal" 
timore,  by  service  of  Henry  P,  Dunhurst,  President,  on  the  27th 
May,  i874»*at  Ji.:51  o'clock  P,  M.,  in  the  presence  of  Wm,  Robert" 
son,  and  garnishee  summoned.  Also,  summoned  Miss  M.  Siar  and 
Dr.  M,  Hopkinson,  defendants,  ^^  mortuus  est^^  as  to  Catharine 
Hopkinson.  Augustus  Albert,  Sheriff. 

Larrabee,  27  Me.  450;  Stinson  t;.  Snow,  of  the  officers,  within  the  meaning  of 

10  Me.  263 ;   Betts  v,  Norris,  15  Me.  the  code,  upon  whom  to  serve  process 

468;  French  v,  Stanley,  21  Me.  512;  against  a  corporation,  the  code  read- 

Lovejoy  v.   Hutchins,    23    Me.    273;  ing  that  it  shall  be  served  **on  the 

Moulton    V,    Chapin,    28    Me.    505 ;  president,  or  any  director,  or  manager* 

Middlesex  Bank  v,  Butman,  39  Me.  or  other  officer  of  the  corporation." 

19;    Clark    V.    Mann,    33    Me.    268;  Northern  Cent.  R.  Co.  v.  Rider,  45 

Snow  V,  Cunningham,  36  Me.    163;  Md.  30.    The  return  in  this  case  was 

Tweed  v.  Libbey,  37  Me.  50;   May  as  follows:  '*  Laid  in  the  hands  of  the 

V,  Thomas,    48  Me.    3^;    Farrin    v.  Northern   Central  Rail  R.  Co,,  and 

Rowse,  52  Me.  410 ;   Bean  v.  Ayers,  service  admitted  by  counsel,  and  sum- 

70  Me.  423.  moned  Co.  as  garnishee. 

1.  For  the  return  of  an  officer  to  a  SamU  F,  Butler,  Shff." 
writ  of  attachment,  see  Post  v.  Bowen,        "  MaySOtk,  i87^.    Service  admitted 
)5  Md.  234.  for  the  Northern  Central  R.  R  C^,^ 

2.  8ervioeon0oiporatlonaanilah«e. —  garnishee.  Bernard  Carter,  Atty. 
The  attorney  of  a  company  is  not  one  for  N.  C  R,  /?.  Ca." 
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8061.  ATTACHMENT,  ETC.  8062. 

Form  No.  3051. 

(Precedent  in  Boarman  v.  Patterson,  i  Gill  (Md.)  376.) 

Laid  in  the  hands  of  William  y,  Boarman  and  Ignatius  Boav" 
man,  yunior,  the  21st  of  yanuary,  iS^-^,  in  the  presence  of  Samuel 
R,  Hiser  and  yohn  Gallagher^  and  attached  as  per  schedule. 

William  D.  Ball,  Sheriff. 

MASSACHUSETTS. 1 

Form  No.  3052. 
(Precedent  in  Bemis  v.  Leonard,  118  Mass.  502.) 

Hampden,  ss.      October  3,  i871. 

By  virtue  of  this  writ  I  this  day  attached  ^ve  lots  of  tobacco  as 
the  property  of  the  within  named  defendant,  said  tobacco  situate  one 
lot  in  bam  of  estate  of  Walter  Cooley,  one  lot  in  barn  of  Aaron 
Day^  one  lot  in  barn  of  Edwin  Parsons,  one  lot  in  bam  of  Henry 
Sibley,  and  the  other  lot  in  barn  of  Mrs,  Day  and  William  White, 
and  afterwards  on  the  same  day  I  summoned  the  within  named  trus- 
tee to  appear  and  answer  at  court  as  within  directed,  by  leaving  at 
his  last  and  usual  place  of  abode  a  true  and  attested  copy  of  this 
writ.  And  the  said  tobacco  could  not  be  moved  without  damage 
thereto,  and,  in  consideration  of  its  great  bulk,  I  on  the  sixth  day  of 
Octpber  deposited  in  the  office  of  the  clerk  of  the  said  town  of  West 
Springfield  an  attested  copy  of  this  writ,  with  so  much  of  my  re- 
turn thereon  as  relates  to  said  attachment  of  said  tobacco,  and  after- 
wards on  the  same  day  summoned  the  within  named  defendant  to 
appear  and  answer  at  court  as  within  directed,  by  leaving  at  his 
last  and  usual  place  of  abode  a  true  and  attested  copy  of  this  writ. 

[  (  Official  signature, )  ] 

1.  MasaachiiMtta — Retnm  of  Attach-  "attached  all  the  right  and  interest 
menfc  of  Bealtj. — In  Taylor  v,  Mixter,  of  the  debtor  in  any  lands  in  the  town 
II  Pick.  (Mass.)  342,  the  following  re-  oiEnfield,^^  constitutes  a  valid  attach- 
turn  of  the  officers  appears,  omitting  ment  of  any  land  coming  within  this 
the  formal  parts:  **  By  virtue  of  this  general  description.  Taylor  v.  Mix- 
writ  I  have  attached  all  the  right,  title,  ter,  11  Pick.  (Mass.)  342. 
and  interest  which  the  within  named  Copy  of  Retnni  of  Realty  Attached  De- 
/?«^^/ej  has  to  his  homestead  on  which  poetted  with  Register  of  Deeds. — The 
he  now  dwells,  together  with  all  the  original  writ,  or  a  copy  thereof,  which 
land  thereto  belonging,  lying  in  En-  copy  shall  be  certified  by  the  officer 
field,  in  said  county.  Also  all  the  right  but  need  not  contain  the  declaration, 
and  interest  which  said  Ruggles  has  to  and  so  much  of  the  officer's  return  as 
any  lands  Ijing  in  Enfield  aforesaid."  relates  to  the  attachment  of  real  es- 
Also  the  following  return  to  a  subse-  tate,  must  be  deposited  in  the  office  of 
quent  writ :  **  At  the  direction  of  the  the  register  of  deeds  of  the  district 
creditor,  by  virtue  of  this  writ,  I  at-  and  county  in  which  the  land  lies, 
tached  all  the  right,  title,  and  interest  Mass.  Laws  (1889),  p.  325,  c.  401 ;  Mass. 
that  the  within  named  Benjamin  Rug-  Pub.  Stat.  (1887),  c.  161,  $  62. 

fles  has  in  the  farm  he  now  lives  on.  Attachment  of -Pews. — For  the  form 

Iso  about  twentv-five  acres  of  land  of  a  return  of   a  writ  of   attachment 

adjoining  land  of    Charles  Gardner,  upon  a  pew  in  a  meeting  house,  see 

all  situated  in  Enfield  in  the  county  of  Perrin  v,  Leverett,  13  Mass.  129. 

Ham f  shire.    Also  two  pews."  Attachment  of  Personaltj  on   Board 

The  return  of  an  officer  that  he  has  Ship. — In  Nay  lor  v.  Dennie,  8  Pick. 
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8068.  ATTACHMENT,  ETC.  8055. 

Form  No.  3053. 
(Precedent  in  Bond  v,  Padelford,  13  Mass.  394.) 

Worcester^  ss.  Jan.  2^,  i815.  By  virtue  of  this  writ  I  attached 
six  oxen,  four  cows^  dind  four  steers^  the  property  of  the  within- 
named  yohn  Bondy  and  at  the  same  time  gave  him  a  summons  in 
hand.  Harry  Padelford^  Deputy  Sherift. 

Form  No.  3054* 
(Precedent  in  Drake  x\  Granger,  32  Fla.  351.) 

Hampden,  ss.  July  25th,  A.D.  i87P.  By  virtue  of  this  writ  1  at- 
tached a  chip  as  the  property  of  the  within  named  defendant,  and 
afterwards,  on  the  same  twenty -Jifth  day  of  yuly,  A.D.  i875,  gave 
in  hand  to  said  defendant  a  summons  for  his  appearance  at  court 
as  within  directed.  Geo,  H,  Moseley,  Deputy  Sheriff. 

In  the  service  of  this  precept  it  was  necessary  for  me  to  use  a 
horse  and  carriage,  and  I  have  actually  used  such  conxey&nce  five 
miles.  Geo.  H.  Afoseley,  Deputy  Sheriff. 

MICHIGAN.! 

Form  No.  3055. 
(Precedent  in  Kidd  v.  Dougherty,  59  Mich.  241.) 

-  By  virtue  of  the  within  attachment  I,  Cushan  Burr,  constable, 
on  the  thirty 'first  day  of  January,  iS85,  after  diligent  search,  could 
not  find  any  goods  and  chattels  of  the  defendant  mentioned  on 

(Mass.)   198,  the  sheriff's  return  was  and  by  making  an   inventory   there- 

as  follows,  omitting  the  formal  parts :  of,  and  serving  a  copy  of  such  attach- 

^* Suffolk,  s%.  Boston,  A frilS9,i^8.  men t  and  inventory,  certified  by  him, 
At  ten  o'clock  A.  M.  by  virtue  of  this  upon  the  defendant.  Mich.  Pub.  Acts 
writ  I  attached,  &c.  {here  ivere  de-  (1895),  p.  258,  No.  129,  amending  How. 
scribed  certain  goods  by  marks  and  Anno.  Stat.  Mich.,  f  799' • 
numbers) ,  the  same  having  been  shown  Bond  QlTan  in  Attaolmi«nt  proceedings 
to  me  as  the  property  of  the  within  to  the  sheriff  must  be  returned  by  him 
named  defendant,  and  then  laden  on  into  court,  and  his  return  must  state 
board  the  ship  Corvo  of  Boston,  and  the  the  facts  connected  with  the  giving  and 
said  merchandise  was  afterwards,  on  receiving  of  such  bonds.  How.  Anno, 
the  third  day  of  May,  replevied  and  Stat.  Mich.  (1882),  $  8004. 
taken  out  of  my  hands  and  possession  For  tbo  Form  of  a  Oeittfloate  of  a  Ball- 
on a  writ  in  favor  of  George  Nay  lor, ^*  ure  of  goods  under  a  writ  of  attach- 

Attaobmont  of  Balky  Ck>ods.-^A*  certi- .  ment,  see  Rolfe  r.  Dudley,  58  Mich, 

fied   copy   of   the    writ    without    the  210. 

declaration,  and  of  the  return  to  the  at-  Attaohmont  of  Bealty.  —  A  certified 

tachment,  may,  at  any  time  within  three  copy  of  the  attachment  with  a  descrip- 

days,  be  deposited  in  the  office  of  the  tion  of  the  real  estate  attached  shall 

clerk  of  the  city  or  town  in  which  the  be  deposited  in  the  office  of  the  regis- 

levy  is  made  when  made  upon  goods  ter  of  deeds.     How.  Anno.  Stat.  Mich, 

too  bulky  to  remove.    Mass.  Pub.  Stat.  (1882),  §  7995.     The  return  in  the  case 

(1887),  c.  161,  §  69.  of  Stearns  v.  Taylor,  27  Mich.  88,^*88 

1.  Michigan — Ofllcar's  Retimi. — The  as  follows: 

officer  shall  execute  the  writ   before  **State  of  Michigan,  >           I  do  hereby 

the  return  day  by  seizing  so  much  of  Manistee  County.   \     '  return  that,  by 

the  lands,  tenements,  goods,  chattels,  virtue  of  the  annexed  writ  of  attach- 

moneys,  and  effects  of  the  defendant  as  ment,  I  have  this  fiOth  day  of  Novem- 

may  be  sufficient  to  satisfy  the  demand  ber,  A.D.  i871,  attached' the  several 
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8056.  ATTACHMENT,  ETC.  8056. 

which  to  make  a  levy;  and,  after  diligent  search,  the  defendant 
could  not  be  found  in  the  county  of  Berrien;  and,  after  diligent 
search,  no  last  place  of  residence  of  the  defendant  could  be  found 
.in  Berrien  county ;  and  on  the  same  day  I  left  a  copy  of  the  within 
writ  with  y antes  Bailey  and  Samuel  A,  Bailey ^  who  were  sum- 
moned as  garnishees  in  the  above  cause. 

Dated  yanuary  31,  iSS5,  Cushan  Burr,  Constable. 

Fees  %1A0. 

I  hereby  certify  in  addition,  that  notwithstanding  the  date  of  my 
return  is  made  on  the  thirty -first  day  of  January,  iS85,  this  v  rit 
was  not  brought  into  the  court,  and  said  return  was  not  made  and 
signed  until  about  the  third  day  of  February,  iS85. 

Dated  March  11,  iS85,  Cusnan  Burr,  Constable. 

Form  No.  3056. 

State  of  Michigan,       ) 
County  of  Montcalm,  \ 

I  do  hereby  return,  that  by  virtue  of  the  annexed  writ  of* attach- 
ment, I  have,  on  this,  the  26th  day  of  December,  A.D.  1^96,  at- 
tached   the   following  property,   viz.   {here  describe  the  property 

parcels   of  lands  described  in  an   in-  yames  H.  Kennedy  (deceased) ;   and 

ventory  hereto  annexed  and  herewith  paid  up,  for  one  thousand  and  itvelve 

returned,  all  of  which  property  was  {%1,012)  dollars ;  and  policy  numbered 

appraised  by  Wiliiam  Tollins  and  G.  6,4S6,  issued  by  the  Mutual  Life  In- 

Sheldon  of  Mason  county,  and  B,  y.  surance  Company  of  New  I'ork  on  the 

Copley  and    G,    Copley  of    Wexford  life  of  yames  M.  Kennedy  (deceased), 

county,  four  disinterested  freeholders,  for  the  sum  of  one  thousand  {%1,000) 

who  were  first  by  me  duly  sworn  to  dollars,  with  additions  to  the  same  now 

make  a  true  appraisement  thereof,  and  amounting  to  eleven  hundred  and  fif- 

whose    appraisement    is    in    writing,  /y-^i'^i/ (f/,i5^)  dollars,  which  I  could 

signed  by  themselves,  and  herewith  re-  not  cause  to  be  appraised,  the  defend' 

turned.     And  I  do  further  return  that  ant's  interest  being  an  unknown  and 

on  the  l^th  day  of  December,  i872,  I  indefinite  quantity." 

served  yeremiah  L,  Taylor,  one  of  the  (kmstable'i  Return. — His  return  shall 

within  named  defendants,  with  [a  copy  be  in  writing,  signed  by  the  constable, 

of  an  inventory  of  said  property]  and  stating  the  time  and  manner  of  execut- 

*  certified  by  me  as  I  am  within  com-  ing  the  same.    How.  Anno.  Stat.  Mich, 

manded."  (1882),  f  6853.     The  constable  shall  re- 

If  the  matter  in  []  had  also  contained  turn  a  copy  of  the  inventory  of   the 

a  statement  that  a  copy  of  the  attach-  property  attached  and  all  bonds  exe- 

ment  writ  had  been  served  upon  the  cuted   and   delivered   to  him.     How. 

defendant,  the  return  would  not  have  Anno.  Stat.  Mich.  (1882),  ^  6854. 

been  defective.  For  the  form  of  a  constable's  return 

Attachment  of  PenonaltF. — ^The  fol-  to  a  writ  of  attachment,  see  Hubbell 

lowing  was  the  return  of  an  officer  to  v.  Rhinesmith,  85  Mich.  30.     The  writ 

the  writ  in  the  case  of  Kennedy  f.  Mc-  having  been  issued  December  the  3d, 

Lellan,  76  Mich.  599,  omitting  the  for-  returnable   December   12th,   and    the 

mal  parts,  that  he  had  attached   the  return  showing  that  the  officer  made 

following  property  by  virtue  of  a  writ  no  effort  after  December  the  5th  to 

of  attachment,  to  wit :  secure  personal .  service,    but   merely 

"All  the  right,  title,  and  interest  of  left  a  copy  of  the  writ  and  of  the  in- 

George  Kennedy  in  and  to  two  certain  ventory  with  the  person  found  in  pos- 

life  insurance  policies,  described  as  fol-  session  of   the  property,  no  jurisdic- 

lows,  to  wit :  Policy  number  157,819,  tion  was  conferred  upon  the  justice  to 

issued  by  the  Connecticut  Mutual  Life  proceed  to  judgment. 

Insurance  Company  upon  the  life  of  Amendment  of  Setnzn — A  JnatioeoftHe 
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attached)  ;  all  of  which  said  property  was  appraised  by  John  W, 
Mason  and  Samuel  Shaw,  two  disinterested  freeholders,  who  were 
by  me  first  duly  sworn  to  make  a  true  appraisement  thereof,  and 
whose  appraisal  is  in  writing,  signed  by  themselves  and  herewith 
returned;  and  I  do  further  return  that  on  the  day  aforesaid,  I  served 
Richard  Roe,  the  defendant  in  said  attachment  named,  with  a  copy 
thereof,  together  with  a  copy  of  an  inventory  of  said  property,  diily 
certified,  as  I  am  commanded,  by  delivering  the  same  to  him. 

The  answer  of  Joel  Harris,  Sheriff. 
By  Robert  Wilkinson,  Deputy  Sheriff. 

MINNESOTA. 

Form  No.  3057. 
State  of  Minnesota,   } 
County  of  Ramsey,    J 

I  hereby  certify  and  return,  that,  by  virtue  of  the  within  writ  of 
attachment  hereto  annexed,  I  havt,  on  this  26th  day  of  December, 

A.D.  \^96,  at  the  town  of in  said  county,  levied  on  all  the 

rights,  title,  and  interest  of  the  within  named  defendant,  Richard 
Roe,  in  and  to  the  following  described  real  (or  personal)  property, 
to  wit  {here  describe  the  property  attached). 

Witness  my  hand  this  26th  day  of  December,  18Pd. 

FEES.  E,  5".  Bean, 

Mileage,  . . .  %1,00  Sheriff  Ramsey  County,  Minnesota. 

Service,    ...   %1.00  By  Charles  Dana,  Deputy. 

Levy  Copies,  %1,50 


$3.50 
State  of  Minnesota,   1 
County  of  Ramsey.     \     ' 

I  hereby  certify  that  I  have  compared  the  annexed  copy  of  writ 
of  attachment  and  my  inventory  of  levy  thereon  as  above,  with  the 
original  in  my  possession,  and  that  the  same  are  true  and  correct 
copies  therefrom,  and  the  whole  thereof. 

Witness  my  hand  this  26th  day  of  December,  189(5. 

£.  5".  Bean, 
Sheriff  Ramsey  County,  Minnesota. 
By  Charles  Dana,  Deputy. 

MISSISSIPPI.! 

Form  No.  3058. 
(Precedent  in  Wharton  v.  Conger,  9   Smed.   ft  M.    (Miss.)    513.) 

Received,  July  1st,  1844. 

M.  O.  Hopkins,  Sheriff. 

By  James  A.  Gage,  D.  S. 
Levied  this  attachment  on  the  following  named  negroes,  slaves. 

Peace    may    allow    an    officer    to    amend       and   filed.     Kidd   v.   Dougherty,    59   Mich, 
his    return    to    a    writ    of    attachment    so       242. 

as   to    show    when   it   was,    in   fact,    made  1.  ICississippi— Officer's      return       most 
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3059. 


to  wit:  Moses  Slater,  Mary,  his  wife,  and  Cornelius,  their  child, 
by  going  on  the  premises  of  the  defendant,  John  B,  Conger,  and 
then  and  there,  in  the  presence  of  James  H.  Maury  and  A.  //. 
Horner,  two  credible  witnesses,  taking  possession  of  the  same,  as 
the  property  of  said  Conger,  and  declaring  the  same  to  be  done 
at  the  suit  of  the  plaintiff  within. 

Af.  O.  Hopkins,  Sheriff. 
By  James  A,  Gage,  D.  S. 

July  2d,  1S44. 

I  value  the  slaves  named  in  the  above  levy,  as  follows,  to  wit: 
Moses  Slater  at  $500;  Mary  at  ^GO;  Cornelius  at  $150. 

Filed  on  2d  December,  1&44. 

D.  McDougall.  By  N.  McDougall,  D.  S. 

The  negroes  levied  on  were  replevied  by  John  B.  Conger,  giving 
bond  with  P.  Briscoe,  D,  Harrison,  S.  Briscoe,  IV.  C  Coleman, 
and  /?.  Valentine,  as  sureties,  13th  May,  18/5. 

NKW  HAMPSHIRE.l 


Form  No.  3C59. 
(Precedent  in  Clough  v.  Monroe,  34  N.  H.  384, )t 

Hillsborough,  ss. :  —  October  29,  185J.  I  attached,  as  the  estate 
of  the  within  named  Saunders,  a  lot  of  land  and  the  buildings 
thereon  situate,  in  Manchester,  in  said  county,  and  bounded  on  the 
east  by  Pine  street,  on  the  south  by  Hanover  street,  on  the  west  by 
£.  W.  Harrington,  and  on  the  north  by  a  back  street;  also,  I  at- 
lached  all  the  real  estate  in  the  city  of  Manchester  owned  by  said 
Saunders,  or  of  which  he  has  any  claims,  by  leaving  at  the  dwelling- 
liouse  of  G,  A,  French,  he  being  clerk  of  Manchester  aforesaid,  an 
attested  copy  of  this  writ  and  of  this  my  return  indorsed  thereon. 

/.  M.  Rorjell,  Deputy  Sheriff. 


follow  the  requirements  of  Miss.  Anno. 
Stat.   (1892).   I    140. 

In  Grand  Gulf  R.,  etc.,  Co.  v.  Con- 
ger, 9  Smed.  &  M.  (Miss.),  508,  the 
return  was  in  words  and  figures  fol- 
lowing: "Executed  this  attachment  by 
levying  on  the  following  named  negro 
slaves,  to  wit:  Maria,  George,  El- 
liott, Mary,  Charlotte,  Dysa,  Enoch, 
Eliza,  George,  Sau^^rd,  Laurina,  America, 
Ripfing,  Sally,  Saloam,  Fanny,  Memtt, 
George,  Ames,  Jordan,  Harriet,  Malinda, 
Georg?,  Pool,  Daniel,  Elisabeth  and  child, 
Mary  Ann,  Margaret,  Elisabeth  and  child, 
Mary,  Israel. 

Done  on  the  premises  of  John  B. 
Conger,  the  defendant  in  the  attach- 
ment, in  the  presence  of  James  H, 
Maury  and  Alexander  H.  Homer,  two 
credible     witnesses;     taken     possession     of 
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the  same  as  the  property  of  John  B, 
Conger,  and  declaring  the  same  to  be 
dene  at  the  suit  of  the  plaintiffs  with- 
in named.     Af.   O.  Hopkins,  Sheriff. 

By  James  A,  Cage,  Deputy  Sheriflf. 

July  2,   18^." 

1.  Oiiicer's  Return  to  Attachment  of 
Real  Estate  must  fulfill  the  require- 
ments of  N.  H.  Pub.  Stat.  (1891),  pp. 
607,    608. 

OfKcer's  Return  to  Attachment  of  Per- 
sonal Property  must  fulfill  the  require- 
ments of  N.  H.  Pub.  Stat.  (1891),  p. 
610. 

The  return  should  specify  the  arti- 
c'.es  attached.  Bruce  v,  Pcttengill,  12 
N.   H.   342, 

2.  Compare  the  returns  to  wiit  in 
Hill  t'.  Callahan,  58  N.  H.  497;  Smart 
V.  Batchelder,  57  N.  K.  141;  Averill 
V.     Iiathe,     55     N.     H.     617;     Moore     r. 
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NBW  JERSEY. 1 

Form  No.  3060. 

I  executed  the  within  writ  on  the  29th  day  of  yanuary^  i8P7,  at 
nine  o'clock  in  the^brenoon  of  that  day,  as  appears  in  the  schedule 
hereto  annexed.  Simon  Stevenson^  Sheriff. 

(Annex  schedule  as  shown  in  Form  No,  3062 ^  infra.) 

Form  No.  3061. 
(Precedent  in  Yardley  v.  Yardley,  33  N.  J.  L.  217.) 

By  virtue  of  the  annexed  writ,  I  did,  on  the  thirteenth  day  of 
April,  1S66,  go  to  William  C.  HowelVs  office,  in  the  city  of  Tren- 
ton,  and  did  then  and  there  declare,  in  the  presence  of  yohn  G. 
Stout,  a  credible  person,  that  I  attached  the  rights  and  credits, 
moneys  and  effects,  goods  and  chattels,  lands  and  tenements  of 
Cortlandt  Tardley,  the  defendant,  at  the  suit  of  yohn  Tardley,  and 
did,  with  the  assistance  of  said  Stout,  a  discreet  and  impartial  free- 
holder, make  a  just  and  true  inventory  and  appraisement  of  the 
property  and  estate  of  the  defendant  so  by  me  attached ;  which  said 
mventory  and  appraisement,  dated  and  signed  by  myself  and  the 
said  Stout,  I  have  annexed  and  returned  with  the  writ. 

( Inventory  annexed. ) *  [  (  Official  signature. )  ] 

NEW  JERSEY SCHEDULE.^ 

Form  No.  3062. 

By  virtue  of  the  writ  of  attachment  hereto  annexed,  I,  Simon 
Stevenson,  sheriff  of  the  county  of  Hudson,  in  the  presence  of  Ed^ 
ward  Alexander,  a  credible  person,  on  the  29th  day  of  yanuary^ 

Kidder,  55  N.  H.  4sa;  Bryant  v.  Os-  the  right,  title,  and  interest  oiBenf^n 

good,  52  N.  H.  183 ;  Scott  v.  Manches-  W.  King  in  all  lands  [{description  of 

ter  Print  Works,  44  N.  H.  507 ;  Hatch  realty^\,  being  the    premises    which 

V.  Hart,  40  N.  H.  95;  Clou^h  v.  Mon-  Ruckman  agreed  to  convey  to  Bemja- 

roe,  34  N.  H.  384;  Kittredge  v,  Bel-  min   W.  King  by  certain  articles  of 

lows,  7  N.  H.  401;  Jones  v.  Smith,  3  agreement,  bearing  date  the  7fM  day  of 

N.  H.  109.  May,  18^,  and  the  rights  and  interests 

1.  N.  J.  GeA.  Stat.  (1895),  P*  'O'*  §  o^  ^^  ^^^  Benf'n   W,  King  in  and 

16,   regelating  the  return  to   be   en-  to  the  above  described  property,  &c. 
dorsed  on  writ  showing  service  made        Valued  at  %100. 
by  the  officer.     It  has  been  held  that  y.  L.  Van  Blarcom,  Sheriff, 

the  sheriff's  certificate  that  he  had  duly  A .  D.  Campbell^  Appraiser." 

served  the  process,  accompanied  by  an        A  return  to  the  effect  that,  by  vir* 

inventory  and   appraisement,   consti-  tue  of  the  writ  of  attachment  he  [the 

tuted,  standing  alone  and  unexplained,  sheriff]  attached  a  certain  debt  due  to 

a  valid  service.     Boyd  v.  King,  36  N.  the  said  David  Smith,  in  the  hands  of 

J.  L.  134.     The  return   in   this  case,  the  said  David  Styer  and  Abraham 

omitting  the  formal  parts,  was  as  fol-  Brittin,  appraised   at  fi-ve    hundred 

lows:  **  By  virtue  of  the  annexed  writ,  dollars,  Is  a  valid  return.     Castner  v. 

I  have  this  2Sd  March,  \%^l,  attached  Styer,  23  N.  J.  L.  236. 
Benj*n  W,  King,  his  rights  and  cred-        2.  For  Form  of  inventory,  seesnfra^ 

its,   moneys  and    effects,  goods  and  Form  No.  2949. 

chattels,  lands  and  tenements,  and  the        8.  N.  }.  Gen.  Stat.  (1895),  p.  100,  ^ 

following  is  a  just  and  true  inventory  15,   providing  for  schedule  showing 

and  description  of  the  same,  to  wit,  service  of  writ  by  officer. 
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i8P7,  executed  the  said  writ  of  attachment  by  going  to  the  lands  (or 
house)  of  Richard  Roe,  the  said  defendant,  and  then  and  there,  in 
the  presence  of  the  said  Edward  Alexander,  declared  that  I  at- 
tached the  rights  and  credits,  money  and  effects,  goods  and  chattels, 
lands  and  tenements  of  Richard  Roe,  the  defendant,  at  the  suit  of 
John  Doe,  plaintiff.  Simon  Stevenson^  Sheriff. 

NBW  MEXICO.^ 

Form  No.  3063. 

(Precedent  in  Holzman  v.  Martinez,  2  N.  Mex.  281.) 

I  certify  that  I  have  served  this  order,  having  attached  property 
sufficient  to  cover  the  debt,  as  the  inventory  shows,  which  prop- 
erty remains  in  possession  of  the  defendant,  having  given  bond  to 
retain  possession  of  the  same.     Done  this  day  of  Sept,,  18SO, 

Desiderio  Romero,  Sheriff, 
By  yose  D,  Romero,  Deputy. 

NORTH  CAROLINA. 

Form  No.  3064. 
(I  N.  Car.  Code  (1883),  p.  350.) 

I,  Samuel  Short,  constable  (or  sheriff)  of  Wake  county,  do  here- 
by return  that,  by  virtue  of  the  within  attachment,  I  have  seized  and 
taken  into  my  possession  the  tangible  personal  property  (or  have 
levied  on  the  real  estate,  as  the  case  may  be)  of  the  defendant  with« 
in  named,  specified  in  the  inventory  hereto  annexed. 

Dated  this  11  th  day  of  April,  i8P7.  Samuel  Short. 

OREGON. 

Form  No.  3065. 

(Precedent  in  Carter,  Rice  &  Co.  v,  Koshland,  12  Oregon  495.) 

I  hereby  certify  that  I  received  the  within  writ  of  attachment  on 
the  Hih  day  of  May^  iS85,  and  executed  the  same  on  the  14th  day 
of  May,  iS85,  at  Portland,  in  the  county  of  Multnomah^  in  said 
State,  by  serving  a  garnishment  upon  Koshland  Bros,^  as  required 
by  law,  garnishing  all  debts,  property,  moneys,  rights,  dues,  credits 
of  every  nature  in  their  hands  or  under  their  control,  belonging  or 
owing  to  the  said  Z.  //.  Frank,  to  which  the  said  Koshland  Bros, 
made  an  answer  thereto,  said  answer  being  hereto  attached  and  made 
a  part  of  this  return. 

1.  The  bond  for  the    retention  of  (     Probate  Court  Seal,     ) 

attached  goods  given  and  filed  on  the  <           New  Mexico,          > 

part  of  the  defendant  was  indorsed  as  (  County  of  San  Miguel. ) 

follows :  —  Filed  in  my  office  Sept,  SI,  1S8O, 

Approved  by   me  this  gist  day  of  yesus  M.  Tafoya,  Probate  Clerk. 

Sept.,  A.D.  18^0.  The  Oflloar  ihall  Return  with  the  writ 

yesus  M,  Tafcya,  Probate  Clerk,  all  bonds  taken  by  him,  the  schedule 

719  Volume  II. 


3066.  ATTACHMENT,  ETC.  3067. 

PENNSYLNANlA.l 

Form  No.  3066. 

As  commanded  in  the  annexed  (or  within)  writ,  I  attached  (de- 
scribe  property)  as  the  property  of  the  within  named  Richard  Roe, 
on  the  premises  occupied  by  him  in  Westchester,  on  the  6th  day  of 
April,  18P7,  at  nine  o'clock  A.M.;  also,  at  the  same  time  and 
place  attached  all  the  goods,  chattels  (credits),  and  moneys  belong- 
ing to  said  Richard  Roe  in  the  hands  of  George  Peabody,  to  wit 
(describe  property),  by  declaring  in  the  presence  of  two  credible 
witnesses  that  said  property  was  attached  as  property  of  said  Rich- 
ard Roe  in  the  hands  of  said  George  Peabody,  and  summoned  the 
said  George  Peabody  as  garnishee,  by  giving  him  a  true  and  attested 
copy  of  the  within  writ,  and  making  known  to  him  the  contents 
thereof:*  and  also  on  the  same  day  made  known  to  the  defendant 
by  leaving  a  true  and  attested  copy  of  the  within  writ  at  his  resi- 
dence, with  an  adult  member  of  his  family.* 

Simon  Stevenson,  Sheriff. 

VERMONT. 
Form  No.  3067. 

cx  A       £  \T i.  -I  At   St.   Johnsburv,    m   the  town    of   St. 

State  of  Vermont,  /  r  i     u          *u-      2j    i  ^£    u  u 

r-  1  Jr.   '     n       i.  (  Johfisburw   this   3d   day  of   February, 

Caledonia  County,  ss.  \  *  j^    1997                                                  ' 

I  then  served  this  writ  on  the  within  named  trustee  by  delivering 
to  George  Peabody  a  true  and  attested  copv  of  the  original  writ, 
and  this,  my  return  hereon,  thereon  endorsed,  and  on  the  same  day 
I  made  further  service  of  the  san-'e  by  attaching  as  the  property  of 
the  within  named  defendant  all  the  real  estate  in  the  town  of  St. 
Johnsbury  and  bounded  as  said  town  is  bounded,  and  on  the  same 

of     all     property     and     effects,     and     the  on    or    before    the    first    day    of    the    next 

name      of    all    garnishees,    and    the    times  term.     Tex.   Rev.   Stat.    (1895),   art.   210. 

and      places      when      and      where      respec-  Requisites     of     such     return     are     pre- 

tively    summoned.      N,    Mex.    Comp.    Laws  scribed    in    Tex.    Rev.    Stat.     (1895),    art. 

(1884),    I    1942.  211. 

1.  For  the  Form  of  a  Sheriff's  Return  For  the  report  of  officer  of  proceed- 
in  attachment  cases,  see  Dreisbach  v.  ings  subsequent  to  such  return,  see  Tcx- 
>rechanics'  Nat.  Bank,  113  Pa.  St.  555;  Rev.  Stat.  (1895).  art.  212. 
Thomas  v.  Morrasco,  5  Pa.  Dist.  Rep.  I'or  returns  of  service  of  attachment 
133;  Swick  v.  Griffis,  2  Pa.  Dist.  Rep.  writs,  see  Brown  v.  Elmendorf  (Tex. 
550.  Civ.     App.     1894).    25     S.     W.     Rep.     145; 

Rhode    laland. — Return    of   Officer   must  Sweetser    v.     Sparks,     3     Tex.     Civ.     App. 

.estate     time     of     attachment,     (^cn.     Laws  33;  Hilliard  r.  Wilson,  76  Tex.  180. 

R.    L    (1896),  p.  881;   and  be  accompanied  2.  Or    from     *     insert    as    a    substitute 

with    an    inventory    of    chattels    attached,  the     clause,     "and     also     upon     the     same 

but    not    such    as    have    been    released    on  day      I     served     the     within     writ      upon 

bond.     Gen.  Laws  R.  I.   n896),  p.  878.  Richar'    Roe,    the    defendant,    by    giving 

Texaa. — The    Officer    shall    Return    the  a    true    and    attested    copy    of    the    same 

Writ    with    his    action    indorsed    thereon,  to    him,    and    making    known    to    him    its 

or    attached    thereto,    signed    by    him    of-  contents,**    if    such    was    the    method     of 

ficially,    to    the    court    whence    it    issued,  service. 
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dav  I  caused  to  be  recorded  in  the  town  clerk's  office  in  the  town 

of  St.  Johnsbury,  in  a  book  kept  for  that  purpose,  the  substantial 

parts  of  the  original  writ,  with  my  return  thereon  endorsed  at  length, 

and  left  a  true  and  attested  copy  of  this  attachment,  together  with 

a  description  of  the  estate  so  attached,  with  the  town  clerk  of  said 

town.    And  on  the  same  day  I  also  attached,  as  the  property  of  the 

within   named   defendant    (here  describe  specifically   the   personal 

property  attached),  and  on  the  same  day  I  lodged  a  true  and  attested 

copy  of  this  attachment  in  the  town  clerk's  office  in  the  town  of  5*/. 

Johnsbury  and  this,  njy  return  hereon,  thereon  endorsed;  and  on 

the  3d  day  of  February  at  5"/.  Johnsbury,  in  the  county  of  Cale- 

donia,  I  gave  the  defendant  a  true  and  attested  copy  of  the  original 

writ,  with  a  like  description  of  the  estate  attached,  and  a  list  of  the 

personal  propery  so  attached,  and  this,  my  return  hereon,  thereon 

endorsed.  Attest:    Daniel  Stevenson,  Deputy  Sheriff. 

A  true  copy. 

Attest:    Daniel  Stevenson,  Deputy  Sheriflf. 

Form  No.  3068. 
(Precedent  in  Barron  v.  Smith.  63  Vt  122.)1 

State  of  Vermont,  /  ^ 
Orange  County.       > 

At  Corinth  in  said  county  this  10th  day  of  December,  1S87.  I 
then  served  this  writ  on  the  within  named  defendant.  John  B, 
Lock,  by  attaching  as  his  property  100  fleeces  of  wool,  100  sheep,  2 
cows,  75  tons  of  hav,  450  tin  sap  tubs,  one  evaporator,  one  ox  cart, 
one  mowing  machine,  horse  rake,  one  single  sleigh,  one  buggy 
wagon,  one  Prescott  organ,  40  bobbing  logs  situated  on  defendant's 
farm,  all  the  com  on  the  cob  in  defendant's  corn  bam  and  build- 
ings, all  the  potatoes  in  defendant's  cellar  and  20  barrels  of  cider 
and  barrels,  situated  in  defendant's  cellar,  and  on  the  same  day  I 
lodged  in  the  town  clerk's  office  in  Corinth,  a  true  and  attested 
copy  of  the  original  writ  with  a  list  of  the  property  so  attached,  to- 
gether with  this  my  return  hereon,  thereon  endorsed. 

[(Official  signature.)] 

VIRGINIA— WEST   VIRGINIA.! 

Form  No.  3069. 
(Va.   Code   (1887),   |   2967.) 

Levied  on  the  following  real  estate  of  the  defendant,  Richard 
Roe,  to  wit  (here  describe  the  estate),  this  the  3d  day  of  February, 
18P7.  Simon  Stevenson,  Sheriff  (or  other  officer), 

1.  Compare     alto     the     returns     found  ton,    11     Vt.    425;    Newton    v.    Adams.    4 

in     Keniston     v.     Steveni,     66     Vt.     353;  Vt.    437;     Barnly    v.    Weeks,    4    Vt.    146; 

Pond   V.    Baker,    55    Vt    401;    Johnson    v,  Marvin    v.    Wilkins,     1     Aik.     (Vt.)     107; 

Murphy,      42      Vt      647;      Washburn      v.  Coit  v.  Sheldon.  1  Tylor  (Vt)  301. 

New    York,    etc.,    Min.    Co.,    41    Vt    51;  2.  The    Return    of   Officer    Levying   the 

Strickland      v.      Martin,      23      Vt      484;  Attachment     shall     ahow     in     his     return 

Crane    v.    Warner,     14    Vt.     41;     Cox    v.  the    date    :.nd    manner    of    the    service    or 

Johns,     12     Vt     65;     Fullcrton     v.     Hor-  execution     thereof     on     each     person     and 
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Form  No.  3070. 
(Precedent  in  Goshorn  v,  Snodgrass,  17  W.  Va.  735.) 

Executed  by  attaching  the  real  property  named  in  this  process, 
and  served  by  copy  on  y antes  Z.  Delaplain  and  A.  y.  Wilson^ 
November  H^  i8^7,  at  nine  o'clock  and^i^^  minutes  A.'h/L. 

Wm,  L.  McPhail,  D.S., 
for  TTios.  y.  Campbell^  S.  O.C. 
David  Snodgrass  is  no  inhabitant  of  my  bailiwick  nor  found 
therein.     February  26,  i867.  Wm.  L.  McPhail,  D.S., 

for  Thos.  y.  Campbell,  S.O.C. 

IN  THB  UNITBD  STATBS  COURTS. 

Form  No.  3071.1 

Eastern  District  of  Michigan,  ss. 

I  do  hereby  certify  and  return  that  I  executed  the  within  writ 
of  attachment  on  the  16th  day  of  yanuary,  A.D.  i87P,  by  seizing 
within  the  said  District  the  lands,  tenements,  chattels,  moneys,  and 
effects  of  the  defendants  designated  and  described  in  the  inventory 
thereof,  which  is  hereto  annexed,  and  by  making  the  said  inventory 
and  by  serving  within  said  district  a  copy  of  said  attachment  and 
inventory,  duly  certified  by  me,  upon  Frank  Gates,  at  Dansville^ 
Michigan,  in  said  District.  S.  S,  Matthews,  U.  S.  Marshal. 

18.  PlalntifTs  Voluntary  Release; 
a.  Notioe  to  Register  of  Deed! 

Form  No.  307a. 
(Precedent  in  Marble  t;.  Jamesville  Mfg.  Co.,  163  Mass.  178.) 

To  the  Register  of  Deeds,   Worcester  District: 

Sir, — The  attachment  of  the  real  estate  and  personal  property  of 
yamesville  Manufacturing  Company  in  said  District,  made  on  the 
29th  day  of  yuly,  i893,  in  an  action  commenced  in  the  Superior 

parcel  of  property,  and  also  give  a  list  1.  This  return  is  set  out  in  the  foot- 

of  and  describe  the  property,  if  any,  note   to   Mathew's   v.   Densmore,    43 

taken  under  the  attachment.   Va.  Code  Mich.  464.     The  attachment  proceed- 

(1887),   §§   2967,   2969;  W.  Va.  Code  ings,    however,    were    dismissed    on 

(1887),  c.  106,  ^  5,  7.  account  of  the  invalidity  of  the  attach- 

If  the  return   does  not  show  suffi-  ment  writ, 

cient  levy,  the  court  has  no  jurisdic-  Compare  also  return  set  out  in  Pa- 

tion.      Robertson    v.    Hoge,    83   Va.  cific  Postal  Tel.  Cable  Co.  v.  Fleiach- 

124.  ner,  66  Fed.  Rep.  899. 

For  form  of  sheriff's  return  to  writ  SheriiTB  Retnxn  may  be  AmMided.  by 

of  attachment,  see  Dorrier  v.  Masters,  leave  of  court,  by  attaching  an  omitted 

83  Va.  461.  inventory  where  no  intervening  rights 

Fonn  of  Mamorandnm  to  be  left  with  will  be  prejudiced  thereby.     Pacific 

the   clerk   when   realty  has  been   at-  Postal  Tel.  Cable  Co.  v.  Fleischncr. 

tached,    Va.    Code    (1887),    ^   3500,  55  Fed.   Rep.   738,   affirmed  66  Fed 

3566;  W.  Va.  Code  (1887),  c.  106,  $  13.  Rep.  899. 
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Court  by  y.  F.  dk  C,  G,  Warren ,  plaintifiF,  is  hereby  dissolved,  and 
you  will  please  make  a  note  to  that  efiFect  on  the  record  of  attach* 
ments  in  your  office.^ 

[^.  P.  Gouldingy  attorney  for  plain tifiPs.] 

Form  No.  3073. 

State  of  Minnesota,  )  District  Court, 

County  of  Ramsey.  \  Second  Judicial  District. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

I,  yohn  Doe,  the  plaintiff  above  named,  do  hereby  certify,  that  a 
certain  writ  of  attachment  issued  in  the  above  entitled  action,  on  the 
ISth  day  of  December,  \%96,  and  under  and  by  virtue  thereof,  the  fol- 
lowing described  premises  and  real  estate  situate  in  the  county  of 
Ramsey  and  state  of  Minnesota,  known  and  designated  as  follows 
(here  describe  the  property  attached^ ,  were  duly  levied  upon ;  and 
which  was  filed  for  record  in  the  office  of  the  register  of  deeds  of 
said  county  of  Ramsey  on  the  26th  day  of  December,  A.D.  i8P5,  at 
/^if  o'clock'^. M.,  and  duly  recorded  therein  in  book  Z^of  mortgages 
on  page  586,  is  hereby  satisfied  and  discharged,  and  the  effect  there- 
of annulled.  And  the  register  of  deeds  of  said  county  is  hereby 
authorized  and  directed  to  discharge  the  same  upon  the  record  there- 
of, according  to  the  statute  in  such  case  made  and  provided. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
dth  day  of  yanuary,  A.D.  i8P7.*  yohn  Doe.     (sbal) 

Signed,  sealed  and  delivered 

in  the  presence  of 

David  F,  Peebles, 
yohn  W.   White. 

(Acknowledgment. ) 

b.  Notioe  to  SherilL 

Form  No.  3074. 
(Precedent  in  Levy  v.  McDowell,  45  Tex.  223.) 

Received  of  O.  H.  Crebs  the  sum  of  one,  hundred  and  eighty^two 
dollars,  in  full  satisfaction  of  the  claim  of  Ralph  Levy  i&  Co.  against 
yames  McDowell;  and  y.  B.  Good,  the  sheriff  of  Colorado  county, 
will  release  the  goods  attached  in  the  suit. 

R.    V.  Cooke  ^ 
Att'y  for  Ralph  Levy  d:  Co.^ 

1.  This     notice     is    found     in    the  tachment  of  personal  property,  Stat, 

marginal  note  to  the  case  of  Marble  Minn.  (1894),  §§  53^^,  5305. 
V.  Jamesville    Mfg.    Co.,    163   Mass.        3.  Where  the  plaintiff  in  attachment 

178.  directs  the  release  of  property  held  by 

'd.  FlaintUfs  ^olimtary  Release  of  the  the  sheriff,  it  is  the  duty  of  the  sheriff  to 

lien  of  attachment  on  real  estate,  pee  restore  such   property  to  the  defend- 

Stat.  Minn.  (1894),  §§  5302,  5303.  ant,  or  his  agent.     Levy  v.  McDowell, 

Plaintiff's   voluntary  release    of  at-  45  Tex.  220. 
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19.  Dissolving,  Discharging,  and  Setting  Aside.^ 

a.  Upon  Defendant's  Application. 

(1)  Notice  of  Motion  to  Vacate. 

(a)  Upon  Original  Papers.^ 

Form  No.  3075. 

(Precedent  in   Steuben   County   Bank  v.  Alberger,  75  N.   Y.   179.) 

Supreme  Court. 

The  Steuben  County  Bank 
vs. 
John  Alberger,  Samuel  F.  Alberger, 
James  Moffatt,  Henry  C.  Moffatt, 
and  Samuel  W.  Nash. 
Sirs :    You  will  please  to  take  notice  that  upon  tfie  warrant  of 
attachment  issued  in  this  cause  and  served,  and  upon  the  affidavits 
of  D,  C.  Hozvell,  IV,  E.  Howell  and  /.  F.  Parkhurst,  upon  which 
said  attachment  was  procured  by  you  and  by  you  filed  in  the  office 
of  the  Clerk  of  Steuben  County,  and  upon  the  affidavit  of  Louisa 
F.  Alberger,  with  a  copy  whereof  you  are  hereby  served,  a  motion 
will  be  made  at  the  next  Special  Term  of  this  Court  appointed  to 
be  held  at  the  Court  House  in  Rochester  on  the  last  Monday  of 
January,  A878,  at  the  opening  of  the  Court  on  that  day  or  as  soon 
thereafter  as  counsel  can  be  heard  on  behalf  of  the  said  Lousia  f . 
Alberger  for  an  order  in  the  above  entitled  cause,  vacating  said 
warrant  of  attachment  mentioned  in  said  affidavit  as  to  the  property 
of  Samuel  F,  Alberger,  individually  on  the  ground  that  said  war- 
rant of  attachment  was  "granted  on  insufficient  grounds  and  without 
any  proof  to  authorize  ihe  same,  and  on  the  ground  that  the  affida- 
vits on  which  the  same  was  granted  are  wholly  insufficient  (here 

1.  Reinstatement  of  Attachment. — For  a  defendant  whose  property  has  been 
the  proceedings  to  reinstate  an  attach-  attached,  may,  upon  the  return  of  the 
ment  on  the  part  of  the  plaintiff,  see  summons,  apply  to  the  justice  who  is* 
Bullitt's  Civ.  Code  Ky.  (1895),  §§  269,  sued  the  warrant  of  attachment,  to  t«- 
270.  cate    or    modify    it,    or    to    .increase    the 

2.  The  N.  Y.  Code  Civil  Procedure,  plaintiff's  security.  Such  an  appUca- 
section  682,  says  the  defendant,  or  a  tion  may  be  founded  upon  the  papers 
person  who  has  acquired  a  lien  upon  upon  which  the  warrant  was  granted; 
or  interest  in  his  property,  after  it  was  or  upon  proof  by  affidavit,  on  the  part 
attached,  may,  at  any  time  before  the  of  the  defendant;  or  upon  both.  If  it 
actual  application  of  the  attached  prop-  is  founded  upon  proof  upon  the  part  of 
erty,  or  the  proceeds  thereof,  to  the  the  defendant,  it  may  be  opposed  by 
payment  of  a  judgment  recovered  in  new  proof,  by  affidavit,  upon  the  part 
the  action,  apply  to  vacate  or  modify  of  the  plaintifT,  tending  to  sustain  any 
the  warrant,  or  to  increase  the  securi-  ground  for  the  attachment,  recited  in 
ty  given  by  the  plaintiff,  or  for  one  the  warrant,  but  no  other.  The  justice 
or  more  of  those  forms  of  relief,  together  may,  upcr  the  return  of  the  summons,  or 
or   in   the   alternative.  at   any  other  time   to   which  the  action  is 

In  justices'  courts  the  proceedings  adjouri  1,  vacate  the  warrant  of  attach- 
to  vacate  a  warrant  of  attachment  are  ment  upon  his  own  motion,  if  he  deems 
regulated  by  section  2916  of .  the  N.  Y.  the  papers  upon  which  it  was  granted 
Code     of     Civil     Procedure,     which     says       insufficient   to   authorize   it. 

724  Volume  IT, 


3076. 


ATTACHMENT,  ETC. 


3076. 


state  specifically  the  defects  relied  upon),^  and  for  such  further  order 
and  such  other  order  as  the  Court  will  grant,  with  costs  of  this 
motion.  Yours,  &c., 

Dated  Dec.  29th,  1877.  A.  G.  Rice, 

Att'y  for  Louisa  F.  Alberger. 
To  Messrs.  McMasters  &  Parkhurst, 

PlflF.'s  Att'ys. 

Form  No.  3076. 

In  the  Justice  Court  of  Abraham  Kent, 

a  Justice  of  the  Peace  of  Lancaster  county,  Nd>raslca. 
John  Doe,  plaintiff,     1 

against  >  Notice  to  Discharge  Attachment 

Richard  Roe,  defendant.  J 
To  John  Doe,  plaintiff : 

You  are  hereby  notified  that  on  the  tenth  day  of  February,  1S97, 
at  ten  o'clock  in  the  forenoon,  standard  time,  I  will  apply  for  an 


1.  In  Hingston  v.  Miranda,  12  Civ. 
Proc  Rep.  (N.  Y.  Supreme  Ct.)  439, 
the  attachment  was  vacated  on  the 
original  papers,  the  following  affidavit 
being  held  wholly  insufficient  to  au- 
thorize an  attachment:  "Horace  W. 
Day,  bei  g  dnly  sworn  says:  that  he  is 
a  member  of  the  firm  of  Sgohel  &  Day 
and  carries  on  business  in  the  city  of 
New  York,  and  is  the  correspondent 
of  CharUs  Hingston,  the  plaintiff  in 
this  action,  who  resides  in  the  city  of 
London,  England;  that  the  defendant 
above  named  resides  at  Padules,  AU 
meria,  Spain,  and  is  a  nonresident  of 
the  State  of  New  York,  and  deponent 
is  informed  and  believes  that  a  cause 
of  actio  arising  upon  contract  for 
damages  for  the  breach  of  a  contract, 
other  than  a  contract  to  marry,  exists 
in  favor  of  said  plaintiff  against  said 
defendant  for  moneys  loaned,  advances 
made  and  services  rendered  by  the  said 
plaintiff  to  the  said  defendant,  at  his 
request,  amounting  to  £430  sterling, 
which  sum  is  of  the  value  of  $^,189.92, 
and  that  said  sum  is  due  to  the  said 
plaintiff  from  the  said  defendant  over 
and  above  all  counter-claims  known  to 
plaintiff,  and  that  deponent's  knowl- 
edge and  the  grounds  of  his  belief  are 
correspondence  with  the  said  plaintiff 
and  cables  received  from  the  plaintiff 
by  deponent's  firm  informing  them  of 
the  matters  aforesaid;  that  the  plain- 
tiff  is  about  to  commence  an  action 
against  the  defendant  for  the  cause 
above  stated  by  issuing  the  summons 
hereto     annexed,     and    that    ao    previous 


application  for  an  attachment  has  been 
made  herein."  The  Court  held: 
*'The  affidavit  on  which  this  attach- 
ment was  issued  was  wholly  insuffi- 
cient as  proofs  of  the  facts  upon  which 
alone  the  law  allows  so  harsh  a  proceed- 
ing to  be  taken  by  a  creditor  against 
his  debtor."  Hingston  v.  Miranda,  12 
Civ.  Proc  Rep.  (N.  Y.  Supreme  Ct.) 
439. 

See    also    the    statutes    of    the    follow- 
ing states: — 

CaJifomic^Codt    Civ.    Proc.    (1886),    | 
556. 

Colorado.^MiWM     Anno.     Code     (1896)|, 
I   113. 

Jdaho.^Rey.   Stat.   (1887),   |   4321. 

/oiva.~Miller's     Rev.     Code     (188S>,     f 
3018. 

Kansas, — 2  C^en.   Stat.   (1889),   |  4323. 

Minnesoto.^St^t  (1894),  |  5300. 

Missouri. — Burns'     Anno.      Prac.     Code? 
(1896).    I   814. 

Montana. — Code    Civ.    Proc.    (1895>^    ( 
914. 

Nebraska.— Conso}.  Stat   (1893),  |  4745.. 

Nevada.— Cen.  Stat   (1885),  |  3163. 

North  Carolina.— Cl^rk'i  Code  Civ.  Proc^ 
(1892),   I   377. 

Oklahoma.iT'Stait.  (1893),  |  4118. 

OMo.— Rev.  Stat  (1894),  |  5562. 

Oregon.— 1    Hill's    Anno.    Laws    (1892)^ 
I   161. 

Utah.— 2  Comp.  Laws  (1888),   |  3326. 

Washington.— 2       Hill's       Anno.       Stat 
(1891),  I  318. 

Wisconsin. — Sand,     ft     B.     Anno.     Stat. 
(1889),    I   2744. 
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order  to  discharge  the  attachment  heretofore  issued  and  levied  in 
this  action,  wherein  yohn  Doe  is  plaintiflF,  and  Richard  Roe  is  de- 
fendant, from  the  whole  of  the  property  attached. i- 

Richard  Roe^  Defendant. 

NEW  JERSEY NOTICE  TO  SET  ASIDE  ATTACHMENT. 

Form  No.  3077. 

Essex  Circuit  Court. 

yohn  Doe      )  ^     ^ 
•^       .     .         r  In  Case. 

Richard  Roe.  ]  ^  Attachment. 

To  Oliver  Elsworth^  attorney  for  plain tifiF : 

Please  take  notice  that  on  the  ISth  day  of  yune^  i8P7,  at  nine 
o'clock  in  the  forenoon  of  that  day,  at  the  court-house  in  the  city  of 
Newark^  in  tne  county  of  Essex^  New  Jersey,  I  shall  make  ap- 
plication to  the  Honorable  Charles  yohnson^  Judge  of  the  Essex 
Circuit  Court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  to  set  aside  the  writ  of  attachment  herein  and  hereinbefore 
issued (  so  far  as  said  attachment  concerns  the  claims  of  yohn  Doe^ 
the  plaintifiF  herein.  Yours,  etc., 

yeremiah  Mason ^  Attorney  for  Defendant. 

yune  IS,  1897. 

NEW  JERSEY NOTICE  TO  QJLJASH. 

Form  No.  3078. 

Essex  Circuit  Court. 
Richard  Roe,  defendant,  )  j     ^ 

ats  V 

cv  «.      r\       *  1  •   ..'/r        V  In  Attachment. 
yohn  Doe,  plamtm.       ) 

To  yohn  Doe,  plaintiff  (or  Oliver  Elsworth,  attorney  for  plaintiff) : 

Please  take  notice  that  on  the  5th  day  of  February,  i8P7,  I  shall 

make  application  to  the  Honorable  Carroll  yohnson.  Circuit  Judge, 

at  the  court-house  in  the  city  of  Newark,  asking  for  an  order  to 

South  Dakota. — In  South  Dakota  the  City  Bank,  10  Utah  294;  (on  rehear- 

defendant  may  unite  in  one  motion  for  ing),  11  Utah  427. 

the  discharge  of  an  attachment,  the  Bovtli  CazoUna. — An  attachment  may 

two  grounds  that  the  affidavit  is  insuf-  be  set  aside :  i.  Where  it  has  been  ir- 

ficient,  and  that  it  is  untrue.     Wilcox  regularly  issued,  the  facts  alleged  be- 

V.   Smith,  4  S.  Dak.   125.     See  also  ing  insufficient ;  3.  Where  it  has  been 

Finch   V,  Armstrong  (S.  Dak.  1896),  improvidently  issued,  the  facts  alleged 

68  N.  W.  Rep.  740.  being  untrue.     Kerchner  v.  McCor- 

When  the  Motion  is  for  Iiregnlart^,  mac,  25  S.  Car.  461. 

the  notice  or  order  shall  specify  the  A  notice  of  motion  to  vacate  an  at- 

irregularity  complained  of.     Rule  37,  tachment  on  the  ground  that  it  was 

N.  Y .  Supreme  Ct. ;  Hun*s  Rules,  p.  188.  improvidently  issued  need  not  specify 

Defects  which  are  not  specified  in  the  ground  on  which   the  motion  is 

the   notice  cannot  be  relied  upon  in  made.     In  such  case  the  burden  is  on 

support  of  the  motion.     Kloh  v.  New^  the  plaintiff  to  show  his  right  to  the 

York  Fertilizer  Co.,  86  Hun  (N.  Y.)  remedy.     Lipscomb  xk  Rice  (S.  Car. 

266;  Stevens  r.  Middleton,  14  N.  Y.  1896)  24  S.  E.  Rep.  925. 

W'kly  Dig.  126.  1.  See  Neb.  Consol.  Stat.  (1893),  § 

To  the  same  effect  is  Cupit  xu  Park  4745. 
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quash  and  dismiss  the  writ  of  attachment  heretofore  issued  in  the 
above  entitled  cause,  for  the  reasons  following,  to  wit : 

I.  Because  the  affidavit  filed  by  the  plaintifiF  in  this  cause  is  de- 
fective in  this,  to  wit  {here  set  out  the  facts  showing  the  insufficiency 
of  the  affidavit) . 

II.  ]Secause  the  writ  heretofore  issued  in  this  cause  was  issued 
contrary  to  law  in  this,  to  wit  {here  set  out  the  illegality  of  the 
writ).  Yours,  etc., 

Richard  Roe  (or  yeremiah  Mason, 

Attorney  for  defendant). 

{b)    Upon  Original  and  New  Papers  A 

Form  No.  3079. 

(  Venue  and  title  of  action  as  in  Form  No.  SOT 6. ) 

Sir :  You  will  please  to  take  notice  that  upon  the  warrant  of  at- 
tachment issued  in  this  cause  and  served,  and  upon  the  affidavits 
upon  which  said  attachment  was  procured  by  you  and  by  vou  filed 
herein,  and  upon  the  affidavit  of  Richard  Roe,  a  copy  whereof  is 
hereto  annexed,  a  motion  will  be  made  at  a  special  term  of  this 
court  to  be  held  at  the  chambers  thereof  at  the  County  CSirt  House 
in  the  city  of  New  Tork  on  November  17,  i8P^,  dit  11  A.  M.  on  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard  on  behalf  of  the 
said  Richard  Roe,  for  an  order  in  the  above  entitled  action,  vacat- 
ing said  warrant  of  attachment  mentioned  in  the  said  affidavit  of 
ssiid  Richard  Roe,  on  the  ground  that  the  said  affidavits  upon  which 
said  warrant  of  attachment  was  granted  do  not  show  that  the  plain- 
tiff is  entitled  to  recover  the  sum  stated  therein  over  and  above  all 
counterclaims  known  to  him,  and  on  other  grounds  appearing  by  the 
annexed  affidavit  of  Richard  Roe,  and  for  such  other  and  further 
order  and  relief  as  the  court  will  grant,  together  with  the  costs  of 
this  motion. 

Dated  November  6,  i8Pd.*  Yours,  etc., 

Richard  Slender,  Atty.  for  Deft. 
Office  and  post-office  address , 

To  John  Gaunt,  Esq.,  ^7  William  Street,  N.  T.  City, 

Atty.  for  Plaintiff, 

S2  Nassau  Street,  N.  T.  City, 

1.  For  the  form  of  an  affidavit  in  sup-  fendant ;  in  which  case,  it  must  be  made 

port  of  motion  to  dissolve  an  attach-  to  the  court,  or,  if  the   warrant  was 

ment,  see  Wing  v,  Bradner,  i6a  Pa.  granted  by  a  judge  out  of  court,  to  any 

St.  73.  judge  of  the  court,  upon  notice ;  and  it 

S.  An  application,  specified  in  sec-  may  be  opposed  by  new  proof,  by  affida- 

tion  682,  may  be  founded  only  upon  the  vit  on  the  part  of  the  plaintiff,  tending 

papers  upon  which   the  warrant  was  to  sustain  any  ground  for  the  attach- 

granted;  in  which  case,  it  must  be  made  ment,  recited  in  the  warrant,  and  no 

to  the   court,  or,  if   the  warrant  was  other,  unless  the  defendant  relies  upon 

granted  by  a  judge  out  of  court,  to  the  a  discharge  in  bankruptcy,  or  upon  a 

same  judge,  in  court  or  out  of  court,  and  discharge  or  exoneration  granted  in  in- 

with  or  without  notice,  as  he  deems  solvent  proceedings  ;  in  which  case, 

proper.      Or  it  may  be  founded  upon  the  plaintiff  may  show  any  matter,  in 

proof,  by  affidavit,  on  the  part  of  the  de-  avoidance  thereof,   which  he    might 
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Form  No.  3080.1 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco,, 

State  of  California. 
John  Doe,  plaintiflf, 
against 
Richard  Roe,  defendant.  J 
Please  take  notice  that  on  the  affidavit  of  the  defendant,  Richard 


show  upon  the  trial.  N.  Y.  Code  Civ. 
Proc.y   i   683. 

The  denial  of  such  an  application 
doers  not  prejudice  a  subsequent  appli- 
cation, seasonably  made*  founded  upon 
the  failure  of  a  complaint  which  had 
not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any 
of  the  causes  of  action  mentioned  in 
section  six  hundred  and  thirty-five 
and  section  six  hundred  and  thirty- 
seven  of  this  act.  N.  Y.  Code  of  Civ. 
Proc.,    I   686. 

Certainly  the  merits  of  a  case  cannot 
be  tried  upon  affidavits.  It  is  quite 
manifest  t||at  all  the  defendants  can 
present  or  have  considered  upon  this 
motion  are  facts  not  in  denial  of 
the  cause  of  action,  but  in  denial  of  the 
grounds  on  which  the  attachment  was 
issued;  for  the  new  proof  which  the 
plaintiff  is  allowed  to  use  in  opposition 
to  the  motion  when  made  upon  affi- 
davits is  limited,  by  section  683  of  the 
Code  of  Civil  Procedure,  to  affidavits 
tending  to  sustain  any  of  the  grounds 
for  the  attachment  and  no  other,  ex- 
cept in  a  certain  class  of  cases — viz.: 
where  the  defendant  relies  upon  a  dis- 
charge of  bankruptcy  or  a  discharge  or 
exoneration  granted  in  insolvent  pro- 
ceedings— and  in  those  cases  the  plain- 
tiff cannot  deny  the  discharge,  but  can 
only  present  matter  in  avoidance  of  it. 
Lawson  v.  Lawson,  12  Civ.  Proc.  Rep. 
(N.  Y.  Supreme  Ct.)  437;  Kirby  v. 
Colwell,  81  Hun  (N.  Y.)  385;  Cham- 
bers, etc.,  McKee  Glass  Co.  v.  Roberts, 
4  N.   Y.   App.   Div.   22. 

On  a  motion  to  vacate  an  attach- 
ment, if  the  motion  is  made  upon  affi- 
davits, the  plaintiff  may  introduce 
additional  affidavits,  but  only  to  con- 
tradict, answer,  or  explain  those  read 
on  behalf  of  the  defendant.  Affidavits  to 
qualify,  or  remedy  defects  in,  the  papers 
upon  which  the  attachment  was  originally 
granted,  shoj^ld  not  be  heard.  Yates  v. 
North,  44  N.  Y.  271. 

Calif  ornia,—Codt  Chr.  Proc.  (1886), 
»  557. 

Jdahc—Rcv.  Sut.   (1887),   |  4322. 


Kansas,— 2  Gen.  Stat  (1889),  |  4324;. 
Tyler  v.   Safford,  24  Kan.   582. 

Minnesota,— Stat.    (1894),    |   5300. 

Montana^-Codc  Civ.  Proc.  (1895),  { 
915. 

Nebraska.— Conaol,  Stat.  (1893),  | 
4746. 

Nevada,— Gen,  Sut.   (1885),  |  3164. 

North  Dakota.— Rcy,  Code  (1895),  i 
5376. 

Ohio.— 2  Rev.  Stat.  (1894),  §  5563. 

Oklahoma.— StSLt,   (1893),   |  4119. 

Utah.— 2  Comp.   Laws   (1888),   |  3337. 

Washington. — 2  Hill's  Anno.  Stat.. 
(1891),  §  319;  Hanson  v.  Doherty.  1 
Wash.  461. 

Wyoming.— Rev,  Stat.    (1887),   {   2911. 

But  if  such  affidavits  are  read  without 
objection,  they  may  be  considered  by 
the  court.  Chambers,  etc.  Glass  (To.  v.. 
Roberts,  4  N.  Y.  App.  Div.  20;  Godfrey 
V.   Godfrey,   75   N.   Y.   434. 

If  the  motion  is  made  on  the  original  pa- 
pers, additional  papers  cannot  be  filed  nunc 
pro  tunc  for  the  purpose  of  sustaining  the 
attachment.  Ladenburg  v,  (^ommerciaL 
Bank,  87  Hun  (N.  Y.)  269. 

Where  the  plaintifTs  affidavit  is  suffi*- 
cient  on  its  face,  the  defendant's  motion 
tj  discharge  should  be  supported  by  affi- 
davit. Parol  testimony  in  support  of  the 
motion  should  be  excluded.  Bamhart  v.. 
Foley,   11   Utah   191. 

The  questions  of  fact  raised  by  the  mo- 
tion are  to  be  tried  by  the  court.  A  jury 
cannot  be  den\anded.  Windt  v,  Banniza, 
2  Wash.   147. 

See  also  Holland  v.  White,  120  Pa.  Sl 
228;  Grimes  v.  Farrington,  19  Neb.  44; 
Genesee  County  Sav.  Bank  v.  Michigan 
Barg^  Co.,  52  Mich.  164;  Hardesty  v.. 
Campbell,  29  Md.  533;  Baer  v.  Otto,  34 
Ohio   St.    11. 

1.  In  Colorado,  the  law  is  the  same 
as  that  of  California,  except  that  the 
motion  to  dissolve  is  made  only  for- 
reasons  appearing  on  the  face  of  the 
papers  and  proceedings  in  the  action. 
Mill's  Anno.  Code  Colo.,  |  113;  De- 
Sufford  V.  Gartley,  15  Colo.  32;  Ckws 
V,  Boulder  County,  4  Colo.  468;  Rice- 
V.  Hauptman,  2  Colo.  App.  565;  Col-> 
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Ro€^  a  true  copy  of  which  is  hereto  annexed,  and  on  all  the  papera 
filed  or  served  in  this  action,  the  defendant  will  move  the  court,  at 
the  court-house  in  San  Francisco,  on  the  19th  day  of  April,  i8P7» 
at  ten  o'clock  in  the^br^noon  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  that  the  writ  of  attachment  in  this  action  be 
discharged  on  the  ground  that  the  same  was  improperly  and  irreg- 
ularly issued  in  this  that  {here  specify  the  irregularities  constitute 
ing  the  grounds  of  the  motion^  and  (ox  such  other  and  further  order 
as  to  the  court  may  seem  just. 
Dated  at  San  Francisco,  the  8th  day  of  April,  i8P7. 

Yours,  etc.,  . 
yeremiah  Mason,  Attorney  for  Defendant. 
To  Henry  y antes,  Esq. , 
Attorney  for  Plaintiff. 

(c)    Upon  Giving  Bond  or  Undertaking.'^ 

Form  No.  3081. 

(Venue  and  title  of  action  as  in  Form  No.  S076.) 

Sir :  You  will  please  to  take  notice  that  a  motion  will  be  made  at 
a  special  term  of  this  court  to  be  held  at  the  County  Court  House  in 
the  City  of  New  York  on  the  8th  day  of  November,  iS96,  at  11 
o'clock  in  the^br^noon  6t  that  day  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  to  discharge  the  warrant  of  attachment 
granted  against  the  property  of  the  defendant  herein  on  the  17th 
day  of  October,  iS96,  as  to  the  whole  of  the  property  of  the  said  de- 
fendant attached  thereunder  upon  the  said  defendant  giving  a  due 
undertaking  as  prescribed  in  the  Code  of  Civil  Procedure,  section 
688,  and  for  such  other  and  further  relief  as  to  the  court  may  seem 
just  in  the  premises. 

Dated  at  New  Tork,  October  31,  i896, 

yames  Slender, 
To  yohn  Gaunt,  Esq.,  Attorney  for  Defendant, 

Attorney  for  Plaintiff,  47  William  Street,  New  Tork. 

SfS  Nassau  Street,  N  T.  City. 

Form  No.  3082.2 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^ 

State  of   California, 
yohn  Doe,  plaintiff, 
against 
Richard  Roey  defendant. 
Please  take  notice  that  the  defendant  will  move  the  court  at  the 

lins  V,  Burns,  16  Colo.  7 ;  Breene  v.  the  iudge  who  granted  the  warrant,  or 

Merchants',  etc.,  Bank,  11  Colo.  97.  to  the  court,  for  an  order  to  discharge 

See  also  Tabor  v.  Big  Pittsburg  Con-  the  warrant,  as  to  the  whole  or  part  of 

•oL  Silver  Min.  Co.,  14  Fed.  Rep.  636.  the  property  attached.    N.  Y.  Code 

1.  The  defendant  may,  at  any  time  Civ.  Proc,  $  687. 

after  he  has  appeared  in  the  action,  8.  See:  Ca/i/br  jifVi.— Code  Civ.  Proc 

and  before  final  judgment,  applj  to  (1886),  )  554. 
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court-house  in  the  city  of  Seen  Francisco,  on  the  19th  day  of  Aprils 
i8P7,  at  ten  o'clock  in  the  forenoon  of  said  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  releasing  from  the  opera- 
tion of  the  attachment  herein  all  (or  some  portion,  describing  it) 
of  the  property  attached  in  this  action,  upon  the  execution  on 
behalf  of  defendant  of  an  undertaking  with  sufficient  suretiies  as 
provided  by  statute. 

Dated  San  Erancisco,  the  8th  day  of  April,  i8P7. 

Yours,  etc., 
yeremiah  Mason,  Attorney  for  Defendant. 
To  Henry  y antes,  Esq., 

Attorney  for  PlaintifiF. 

Form  No.  3083. 
(Conn  Gen.  Stat.  (1888),  )  931.) 
•  To  yohn  Doe  of  Haddam  (or  Oliver  Elsworth,  the  attorney  of 
yohn  Doe  of  Haddam)  : 
yohn  Doe     )  Civil  Action   {or  as  the  case  may  he).     Action   cf 

vs.  >      ,    returnable  to  — ^ Court,    Eebruaty 

Richard  Roe.  \     9th,  i897. 

Take  notice  that  the  defendant  will  apply  to  Abraham  Kent^ 
justice  of  the  peace  of  the  county  of  Middlesex  (or  yudge,  {Be),  at 
Haddam,  on  the  2nd  day  of  Eehruary,  i8P7,  at  ten  o'clock  in  the 
forenoon  to  dissolve  the  attachment  in  this  cause  upon  the  substitu- 
tion of  a  bond  with  surety  according  to  the  statute. 
Dated  at  Haddam  the  26th  day  of  yanuary,  i8P7. 

Richard  Roe. 

(2)  Motion  to  Quash. 1 

indiana affidavit  insufficient. 

Form  No.  3084. 

State  of  Indiana,  )      In  the  Posey  Circuit  Court. 
Posey  county.        \  March  Term,  i8P7. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Comes  now  the  defendant,  Richard  Roe,  by  yeremiah  Mason ^ 


Coiorado.^yinVs  Anno.Code  ( 1896),  Utak,^2  Comp.  Laws  (1888),  §  ^25. 

J 1 1 3.  Wyoming, — Rev.  Stat.  ( 1887) ,  §  29 1  o. 

Idaho, — Rev.  Stat.  (1887),  §  4319.  AxkaiiSM. — Defendant,  upon  reason- 

Indiana, — Horner's Stat.(i896),^ 945.  able  notice  to  the  plaintiff,  or  his  at- 

Montana, — Code  Civ.  Proc.  (1895),  torney,   may  move  the  court  to   dis- 

§912.  charge    the    attachment,   and   if    the 

Nevada. — Gen.  Stat.  (1885),  ^  3161.  court  is  of  the  opinion  that  the  attach- 

North  Carolina, — Clarlt's  Code  Civ.  ment    is    obtained   without  sufficient 

Proc.  (1893),  %  373.  cause,  the  attachment  shall    be    dis* 

North  Dahota, — Rev.  Code  (1895),  charged  by  order.     Sand.  &  H.  Ark. 

h  5370.  Dig.  (1894),  *  399. 

Oregon, — i  Hill's  Anno.  Laws  ( 1892),  Kalna. — How  and  when  attachments 

f  159.  may  be  dissolvedi  see  Me.  Rev.  Stat. 

South    Carolina,— Code  Civ.  Proc.  (1^3),  c.  81,  §§  67-76. 

( i8^)>  i  363.  1.  Florida,'^KeY, Stat  (i892),§  1656. 
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his  attorney,  and  enters  a  special  appearance  herein  and  moves  the 
court  to  set  aside  and  quash  the  writ  of  attachment  herein  and 
the  proceedings  thereunder,  for  the  reason  that  the  affidavit  filed 
by  the  plaintiff  to  procure  said  writ  to  be  issued  by  the  clerk  is  wholly 
insufficient  in  this  that  (here  state  the  particulars  in  which  the  affi' 
davit  is  insufficient),^  Jeremiah  Mason, 

Attorney  for  Defendant. 

IOWA PROPERTY  EXEMPT. 

Form  No.  3085. 

(Caption.) 

The  defendant,  Richard  Roe,  moves  the  court  to  discharge  from 
the  lien  of  the  attachment  herein  the  following  property,  to  wit 
(here  describe  the  property  sought  to  he  released) ,  for  the  reason  that 
said  property  is  exempt  from  levy  and  sale  for  the  payment  of  the 
plaintiff's  claim  (here  state  briefly  the  facts  showing  the  exemption 
claimed).  The  defendant  presents  the  affidavits  of  himself  and 
John  Pen  in  support  of  this  motion.*  Jeremiah  Mason, 

•  Attorney  for  Defendant. 

FLORIDA. 

Form  No.  3086. 

(Precedent  in  West  v.  Woolfolk,  3i  Fla.  193.) 

In  the  First  Judicial  Circuit  of  Florida — In  the  Circuit  Court  of 

Jackson  County. 
Theophilus  West,  plaintiff, 
vs. 
Joseph  W.  Woolfolk,  defendant. 

Suit  commenced  by  attachment  December  21,  188S.  Now  on 
this  day  comes  the  defendant,  by  his  attorney,  J.  F.  McClellan, 

• 

Maryland. — Pub.  Gen.  Laws  (1888),  New  Mexico. — For  form  of  motion 

art.  9,^30;  Franklin  z;.CIailin,  49  Md.  to  quash  attachment  writ,  see  Holz- 

?7;    Hallej   v,  Jackson,  48  Md.  255;  man  v.  Martinez,  2  N.  Mex.  282. 

lough  V,  Kugler,  36  Md.  192;  White  Virgrinia. ^Code  (1887),  ^  2981. 

V,    Solomonskv,    30   Md.    587;    Har-  West   Virginia.  —  Code    (1887),    c. 

desty  V,  Campbell,  29  Md.  533 ;  Clarke  106,  ^  19. 

7'.   Meixsell,   29  Md.    223;    Dean    v.  New   JerMy — Affidavit   In    Justice's 

Oppenheimer,  25   Md.   370;    Robert-  Oourt  to  quash  writ  must  set  forth  facts 

son    V.   Beall,   10  Md.    128;   Peacock  which,if  uncontradicted,  would  render 

V,  Pembroke,  8  Md.  349;  Dawson  v.  the  attachment  illegal  and  void.     N. 

Brown,  12  Gill  &  J.  (Md.)  53;  Wash-  J.  Gen.  Stat.  (1895),  P-  "o»  k  69. 

ing^ton  V.    Hodgkms,    12    Gill   &    J.  1.  See  Fremont  Cultivator  Co.  v. 

(Md.)    354;    Stone   xk    Magruder,    10  Fulton,  103  I nd.  394;  Collins  t^.  Nich- 

Gill  &  J.  (Md,)384;  Baldwin  ?;.  Neale,  ols,  7  Ind.  447;  Cooper  v.  Reeves,  13 

xo  Gill  &  J.  (Md.)  275;  Dickinson  t*.  Ind.  53* 

Barnes,   3  Gill   (Md.)  486;  Boarman  a.  In  order  to  justify  the  discharge 

v.  Patterson,  i  Gill  (Md.)  377.  on  the  ground  that  the  property  is  ex- 

The  truth  of  the  statements  in   an  empt  from  the  levy,  the  case  should  be 

affidavit  for  attachment  may  be  in-  made  clear  and  satisfactory.    McLaren 

2uired  into  upon  a  motion  to  quash,  v.  Hall,  26  Iowa  297.     See  also  Cra- 

'l|irke  V.  Meixsell,  29  Md.  221.  mer  v.  White,  29  Iowa  338;  Tidrick  v. 

New    yersey, — Oen.   Stat.    (1895),  Sulgrove,  38   Iowa  340;    Hastine-s   r. 

p.  no,  $  69.  Phoenix,  59  Iowa  394 ;  Joyce  v.  Miller 
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and  enters  his  appearance  in  this  case  to  move  the  court  to  dismiss 
this  suit,  and  does  now  upon  the  following  grounds  move  the  court 
to  quash  the  bond  and  writ  of  attachment  in  this  case  and  dismiss 
the  suit  from  the  Circuit  Court  of  Jackson  county : 

1st.     That  there  was  no  praecipe  filed  in  this  case. 

2d.     That  there  is  no  attachment  bond  filed  in  this  case. 

3d.  That  the  bond  filed  was  never  approved  by  the  Clerk  of  the 
Circuit  Court  of  Jackson  county  before  the  writ  of  attachment 
issued,  the  writ  being  issued  from  the  said  Circuit  Court  of  Jackson 
county,  State  of  Florida. 

4th.  The  bond  filed  has  not  two  good  and  sufficient  securities  to 
it.  It  is  not  so  approved  by  the  Clerk.  The  securities  are  /.  F. 
Burke,  who  is  the  head  of  a  family,  and  entitled  to  the  exemptions 
from  forced  sale,  and  has  no  property  over  and  above  his  exemp- 
tions. The  same  is  true  of  C  W.  Dazns;  he  is  said  to  be  in  debt 
largely,  and  does  not  own  property  sufficient  to  pay  his  debts,  and 
allow  his  exemptions  from  forced  sale.  Theo,  D,  West  does  not 
own  undivided  nroperty  over  and  above  his  debts  to  in  value  amount 
to  one-half  of  the  penalty  of  the  bond. 

5th.  The  bond  does  not  show  the  court  from  which  the  attach- 
ment is  to  issue,  or  has  been  applied  for.  The  condition  of  the  bond 
is  too  vagrue,  indefinite  and  uncertain  as  to  the  suing  out  the  writ. 

6th.  The  affidavit  upon  its  face  does  not  show  that  it  was  taken 
before  the  Clerk  of  the  Circuit  Court  of  Jackson  county.  State  of 
Florida,  or  any  other  clerk  of  a  court  or  before  a  Judge  or  Justice 
of  the  Peace. 

7th.  The  writ  of  attachment  issued  without  a  bond  with  two 
good  and  sufficient  securities. 

8th.     The  bond  is  not  in  double  of  the  amount  sued  for. 

9th.  The  amount  sworn  to  is  not  the  amount  sued  for.  The 
amount  due  March  1st.  ISS4,  was  %420.75,  and  the  amount  sued 
for  is  only  %412.  The  bond  should  have  been  for  %841^0,  instead 
of  $<S25,  a  difference  of  ^16,50, 

For  these  reasons  the  defendant  moves  the  court  to  quash  the 
bond  and  writ  of  attachment  and  dismiss  the  case  from  the  Circuit 
Court  of  Jackson  county.  State  of  Florida. 

[^{Signature  of  defendant  or  his  counsel.)"} 

MISSISSIPPI. 

Foxm  No.  3087. 
(Precedent  !n  Wharton  v.  Conger,  9  Smed.  &  M.    (Miss.)   513.)1 

Richard  G,  Wharton  vs.  John  B.  Conger, 

Motion  to  quash  the  attachment  and  the  levy  thereof,  in  the  above 
stated  case: 

59  Iowa  761;  Pellersells  v.  Allen,  56  Iowa       to  quash  attachment  proceedings,  see  CSnttid 
717.  Gu'f   R.,   etc.,   Co.   v.   Conger,  9  Smed.    & 

1.'  For     another     form     of     a     motion       M.   (Miss.)   508. 
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1st.    Because  there  is  no  sufficient  affidavit  filed. 

2d.     Because  the  attachment  is  fatally  variant  from  the  affidavit. 

3d.  Because  the  affidavit  and  attachment,  and  the  return  thereof 
are  ill^al  and  void. 

4th.  Because  the  levy  of  such  attachment,  and  the  return  thereof 
are  illegal  and  void.  Thrasher  and  Stilus,  for  motion. 

(3)  Petition  or  Application  to  Dissolve. 

Foxm  No.  3088. 

(Conn.   Gen.   Stat.    (1888),    |   930.) 

To  Abraham  Kent,  a  justice  of  the  peace  for  the  county  of  Middle- 
sex (or  judge,  as  the  case  may  be)  : 

The  application  of  Richard  Roe,  of  Haddam,  in  the  county  of 
Middlesex,  shows  that  he  is  tKe  defendant  in  a  certain  action  de- 
manding fifty  dollars  debt  (or  damages),  wherein  John  Doe,  of 
Haddam,  is  plaintiff,  in  which  action  tihe  following  estate  has  been 
attached,  to  wit:  {here  describe  the  property)  by  John  Baxter,  of 
Haddam  {insert  the  name  of  the  officer),  and  that  he  is  desirous  that 
said  attachment  should  be  dissolved  upon  the  substitution  of  a  bond 
with  surety,  according  to  the  statute.^ 
Dated  at  Haddam,  the  24th  day  of  December,  18P7. 

Richard  Roe. 


John  Doe 
against 
Richard  Roe, 


Form  No.  3089. 


In  the  Justice's  Court  for  the 


ward,  Parish 


of  Orleans,  State  of  Louisiana. 

The  defendant  moves  the  court  to  dissolve  the  attachment  in  this 
action,  for  the  following  reasons: 


1.  The  defendant,  if  the  debt  or  dam- 
ages demanded  do  not  exceed  three  han- 
dred  dollars,  may  apply  in  writing  to  any 
justice  of  the  peace  in  the  coutity  where 
such  attachment  is  made,  or  if  such 
debt  or  damage  exceeds  three  hundred 
dollars,  to  the  court  in  which  such  ac- 
tion may  be  pending,  to  dissolve  the  at- 
tachment lien  upon  the  substitution  of  a 
bond  with  surety.  Conn.  (jen.  Stat.  (1888), 
I   929. 

Arkansas. — For  the  grounds  of  the 
motion  to  discharge  an  attachment,  see 
Sand.   &  H.  Ark.   Dig.    (1894),   |   401. 

Florida  The  court  to  which  the  writ 
m  returnable  shall  be  open  at  all  times 
to  bear  and  decide  motions  to  dissolve, 
and  in  any  case  upon  oath  in  writing 
by  the  defendant  that  any  allegation  in 
the  plaintiff's  affidavit  is  untrue,  a  trial 
of  mch  traverse  shall  be  had,  and  if  the 
traverse  is  sustained  the  attachment  shall 
be  dissolved.  Fla.  Rev.  Stat  (1892),  § 
1656. 


Kentucky.— At  any  time  before  the  at- 
tachment is  sustained  defendant,  upon  rea* 
sonable  notice  to  the  plaintiff  or  his  attor- 
ney,  may  move  for  its  discharge.  Bullitt's 
Civ.   Code  Ky.    (1895),   §    265. 

Discharge  for  Irregularity.— The  de- 
fendant, on  reasonable  notice  to  plain- 
tiff, may,  at  any  time  before  the  term 
next  after  the  levy  of  the  attachment, 
move  the  judge  of  the  court,  in  vaca- 
tion, to  discharge  the  attachment  for  ir- 
regularity; and  the  judge,  on  an  inspec- 
tion of  the  papers,  or  authenticated  copies 
of  them,  shall  have  the  same  power  to 
discharge  the  attachment  by  his  written 
order,  filed  by  the  clerk,  as  he  would 
have  in  court.  Bullitt's  Civ.  Code  Ky. 
(1895),   I   268. 

Maryland. — For  a  motion  to  dissolve 
an  attachment,  see  Corner  v,  Mallory,  31 
Md.  472. 

New      Hampshire.  —  Defendant's      peti- 
tion   for    release,    see    N.    H.     Pub.    Stat. 
(1891),  p.  611. 
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1.  Because  the  plaintiff  has  not  complied  with  the  requirements 
of  the  law,  in.  this,  that  he  has  filed  no  affidavit. 

2.  (Here  set  out  in  like  manner  the  various  grounds  alleged  for 
dissolution . )  l  Richard  Roe^ 

By  yeremiah  Mason  ^  his  Attorney. 

Form  No.  3090, 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Michigan,      ) 
County  of  Montcalm.  \ 
To  Robert  Rodney,  Circuit  Court  Commissioner. 

In  and  for  the  County  of  Montcalm,  State  of  Michigan. 

Your  petitioner  Richard  Roe  respectfully  shows  that  on  the  18tk 
day  of  December,  A.D.  18P6,  John  Doe  caused  a  writ  of  attachment 
to  be  issued  out  of  the  circuit  court  for  said  county  in  a  certain  suit 
wherein  John  Doe  was  plaintiff,  and  your  petitioner  was  defendant. 

That  the  affidavit  upon  which  said  writ  of  attachment  was  issued^ 
specified  and  alleged,  as  the  grounds  for  the  issuing  of  said  attach- 
ment, the  following  reasons,  to  wit :  That  (here  state  the  grounds 
for  attachment  as  tn  the  plaintiff '' s  affidavit) . 

That  on  or  about  the  18th  day  oT  December^  A.D.  i^96,  said 
plaintiff,  John  Doe,  caused  said  writ  of  attachment  to  be  levied  on 
the  following  goods  and  chattels  of  your  petitioner,  to  wit  {here 
describe  the  property  attached),  all  of  which  said  goods  and  chattels 
are  now  unlawfully  withheld  from  the  possession  of  your  petitioner, 
by  virtue  of  said  writ  of  attachment. 

Your  petitioner  therefore  prays  that  said  attachment  may  be  dis- 
solved, and  the  said  goods  and  chattels  restored  to  him,  for  the 
following  reasons,  to  wit  {here  state  the  reasons  for  dissolving  the 
attachment) . 

That  the  grounds  for  issuing  said  writ  of  attachment,  as  alleged 
and  specified  in  the  said  affidavit  filed  in  said  cause,  are  false,  untrue^ 
and  unfounded,  which  your  petitioner  is  ready  to  verify.* 

Richard  Roe,  petitioner. 

1.  DiMOlution  of  WWt. — The  defend-  attempted  to  dispose  of,  **her"  prop- 
ant,  after  having  given  due  notice  in  erty  or  any  portion  thereof  with  intent 
writing  to  the  adverse  party,  may  prove  to  defraud  her  creditors,  sufficiently  al- 
in  a  summary  manner,  that  the  allega-  leges  that  the  petitioner  has  not  dis- 
tions  on  which  the  order  was  obtained  posed  of,  or  attempted  to  dispose  of 
were  false,  and  upon  such  proof  the  at-  either  her  individual  property  cr  prop- 
tachment  should  be  dissolved.  Gar-  erty  jointly  owned  with  her  co-defend- 
land's  Rev.  Code  La.  (1894),  ^  258.  ant.     In  the  affidavit  the  property  was 

An  attachment    may    be    dissolved  described  as '*  their"  property.  '  Cot- 

either  by  rule  or  exception.     Poutz  v,  trell  v.  Hathaway  (Mich.  1896),  66  N. 

Rejrgio,  26  La.  Ann.  305.  W.  Rep.  596. 

2.  Petition  for  Dissolution  of  Attach-  The  petition  to  the  circuit  court  com- 
mont. — The  petition  by  one  defendant  missioner  for  the  dissolution  of  an  at- 
to  dissolve  an  attachment  issued  against  tachment  must  state  the  reasons  there- 
her  and  her  co-defendant,  stating  that  for.  Osborne  v.  Robbins,  10  Mich.  277. 
the  petitioner  had  not  disposed  of,  or  And  must  show  that   the  defendant's 
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State  of  Michigi^n,      y 
County  o(  Montcalm,  ) 

On  this  ^iA  day  of  December ,  A.D.  i8P^,  personally  appeared 
before  me  the  said  petitioner,  Richard  Roe,  and  on  oath  saith,  that 
he  hath  heard  read  the  foregoing  complaint,  by  him  subscribed,  and 
knows  the  contents  thereof,  and  that  the  same  is  true. 

Robert  Rodney, 
Circuit  Court  Commissioner, 
Montcalm  Co.,  Michigan. 

(4)  Proceedings  for  Order  or  Rule  to  Show  Cause  Why 
Attachment  should  Not  be  Dissolved.  • 

(a)  Affidavit  to  Obtain  the  Order .'^ 

Form  No.  3091. 

(  Venue  and  title  of  action  as  in  Form  No.  S016, ) 
City  and  County  of  New  Tork,  ss.  : 
Richard  Roe  being  duly  sworn  says  that  he  is  the  defendant 

property  has  been  attached,  describing  shall  be  in  at  least  double  the  amount 

the  property.     Osborne  v,  Robbins,  10  specified  in  the  affidavit  conditioned 

Mich.  277;  Nelson  v.  Hyde,  10  Mich,  for    the    payment    of   any   judgment 

521.  which  may  be  recovered  by  the  plain- 

For  the  form  of  a  petition  for  the  tiff  in  the  cause  in  which  the  writ  is 
dissolution  of  an  attachment  which  issued,  within  sixty  days  after  judg- 
was  held  insufficient  in  describing  the  ment,  or  in  a  penalty  double  the 
property  attached  by  saying  that  **  on  proposed  value  of  the  property,  con- 
said  attachment  writ  some  of  the  ditioned  that  such  property  shall  be 
poods  and  chattels  of  this  applicant  produced  to  satisfpr  any  execution  that 
have  been  seized,"  see  Osborne  v.  Rob-  may  be  issued  or  judgment  recovered, 
bins,  10  Mich.  277.  How.    Anno.    Stat.    Mich.    (1882),    ( 

For  the  form  of  a  petition  in  a  dis-  8023, 

solution  of  an  attachment  held  to  be  This  application  need  not  be  enti- 

insufficient  as  not  properly  describing  tied  in  the  cause  in  which  the  attach- 

the  property  of  the  applicant  alleged  ment  was  issued.     Heyn  v.  Farrar,  36 

to  have  been  attached,   stating  only  Mich.  258. 

that  by  virtue  of  the  writ  **  property  1.  The  affidavit  upon  which  the  mo- 

to  the  value  of  more  than  three  thou-  tion  to  vacate  was  founded  contained 

sand  dollars  was  attached,  and  is  now  the  following  averment : 

in  the  possession  of  the  sheriff,*'  see  "  That  on  the  3d  day  of  September, 

Nelson  v.  Hyde,  10  Mich.  521.  18^0,  an  attachment  against  the  prop- 

The  defendant    may  apply   to  the  erty  of  the  defendant  was  granted  in 

judge  of  the  circuit  court,  or  to  the  cir-  the  above  action  •  ♦  .•  and  said  attach- 

cuit  court  commissioner,  for  a  dissolu-  ment  was  issued  to  the  sheriff  of  the 

tion  of  the  attachment,  which  applica-  city  and  county  of  New  Tork  and  the 

tion  must  be  in  writing,  and  contain  the  property   of  tne    defendant    attached 

reason     for    the    application.      How.  thereunder,    as    the    deponent    is    in- 

Anno.  Stat.  Mich.  (1882),  J  8026;  Os-  formed  and  believes.  Deponent  further 

borne  v,  Robbins,  10  Mich.  277.  says  that  Isaac  Sommrrs^  in  an  action 

The  Dlnolntion  of  Attacbment  in  Snlte  in' the  Marine  Covwt  of  this  city,   re- 

Prwlooaly  Oomxnoneed  by  summons  or  covered  a  judgment  against  tlie  above 

declaration  may  be   accomplished   in  named  defendant  under  the  name  of 

like  manner  as  already  provided  for  Christopher  F.  Hau^y  for  %588.25j  and 

the  dissolution  of  attachment,  and  the  in  another  action  in  the  same  court, 

bond  given  by  the  defendant  with  the  brought  by  the  said   yulius  Sonborn 

discharge    of    property    so    attached,  and  A/t^rr/.v  6\>;/^<jr«,  they  recovered  a 
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named  in  the  above-entitled  action;  that  a  warrant  of  attachment 
has  been  issued  in  said  action,  and  that  under  said  warrant  the 
sheriff  of  the  City  and  County  of  New  York  has  levied  upon  de- 
fendant-deponent's stock  of  goods  at  No.  137  Water  Street  in  the 
City  of  New  York. 

That  deponent  wishes  to  move  to  vacate  said  warrant  of  attach- 
ment upon  the  papers  on  which  it  was  granted,  and  that  an  order 
to  show  cause  returnable  in  less  than  eight  days  is  necessary  in  order 
that  said  motion  may  be  heard  and  deponent's  stock  of  goods  may 
be  relieved  from  any  cloud  by  reason  of  said  attachment  before  his 
business  is  entirely  destroyed. 

That  no  previous  application  for  such  an  order  has  been  made 
herein.  Richard  Roe. 

Sworn  to  before  me,  this  9th 

day  of  December,  1896, 

Charles  Edwards,  Notary  Public. 
New  York  County. 

(&)  Petition  for  Rule  to  Show  Cause. 

Fonn  No.  3092. 

In  the  Court  of  Common  Pleas  of  Chester  Coimty  of  February 

Term,  1897. 

John  Doe    1 
against       >  No.  102. 
Richard  Roe.  J 
To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  of 

Chester  County: 

The  petition  of  Richard  Roe,  the  above  named  defendant,  re- 
spectfully represents :  That  he  is  an  inhabitant  of  the  commonwealth 
of  Pennsylvania,  but  is  not  indebted  to  the  plaintiff  in  the  sum  of 
six  hundred  dollars,  as  alleged  in  plaintiff's  affidavit  filed  in  the 
above  stated  case,  or  in  any  other  sum,  and  that  he  has  not  ab- 

judgment      against     said      defendant     for  the    same    sheriff,    and    the    lery    by    him 

$J40.so.  That  executions  thereon  were  on  those  executions,  upon  'the  prop- 
duly   issued   to  the   sheriff   of   this  county    -  erty'     of     the     defendant.       From     these 

on   the   8th   day   of   September,    18A>,    and  averments     no     other     inference     can     be 

the    same    levied    upon    the    property    of  drawn     thin     that     the     attachment     and 

said     defendant     and    are    still     in     force  execution     were     levied     upon     the     same 

and    no    part    thereof    has    been    satisfied.  property,     and     the     lien     by     execution 

That     the     lien     of     said     executions     are  was     acquired     after     the     property     was 

subsequent    in    time    to    that    of    the    at-  attached.        The    affidavit,     however,     goes 

tachment       herein."         The       court       held  further    and    declares    that     *the    lien     of 

that     the     affidavit     of     the     party     mov-  the     executions     is     subsequent     to      that 

ing     to      vacate     was     sufficient,      as     it  of    the    attachment.'      In    all    respects    the 

showed      "the      warrant      issued      to      the  affidavit    of    the    moving    party    was    suffi- 

sheriff    of    the    city    and    county    of    New  cient    to    give    him    a    standing    in    court. 

York    and    the    property    of    the    defend-  and    as    the    affidavit    on    which     the    at- 

ant      attached      on      the      3d      September,  tachment       issued       was      insufficient       to 

1880,    the    issuing    of    executions    Septem-  confer      jurisdiction,      it      was      properly 

her     8,     1880,     for     the     enforcement     of  vacated."        Ruppert     v.      Haug,      87      N. 

judgments     against    the    same     debtor    to  Y.    141. 
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sconded  from  his  usual  place  of  abode  in  the  county  of  Payette,  as 
further  alleged  in  the  affidavit  aforesaid.  The  petitioner  further 
showing  that  no  final  decree  of  distribution  has  been  made  in  said 
case,  prays  to  the  court  to  grant  a  rule  upon  John  Doe,  the  plain- 
tiff, to  show  cause  why  the  said  attachment  should  not  be  dissolved, 
and  to  make  an  order  staying  all  further  proceedings  thereon. 
(  Verification. )  Richard  Roe. 

(c)    Order  to  Show  Cause, 
aa.  Why  Attachment  should  Not  be  Vacated. 

NKW    YORK. 

Form  No.  3093* 

(  Venue  and  title  of  action  as  in  Form  No,  SO  16. ) 
On  the  affidavit  of  Richard  Roe,  hereto  annexed,  and  on  the 
complaint  and  {name  other  papers  read  in  support  of  the  applica- 
tion), let  the  plaintiff  or  his  attorney  show  cause  beK>re  me  or  one 
of  the  Justices  of  this  Court,  at  the  Chambers  thereof  in  the  County 
Court  Mouse  in  the  City  of  New  York  on  the  Hth  day  of  Decem- 
ber, i8d&,  at  11  ^.M.  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  the  warrant  of  attachment  granted  herein  should  not  be  vacated 
and  set  aside  for  the  following  reasons  inhere  state  the  ground  on 
•which  the  application  is  made),^  and  why  such  other  and  further 
relief  as  may  be  just  in  the  premises  should  not  be  granted  to  this 
defendant ;  and  let  the  defendant  have  ten  days'  time,  after  the  de- 
cision of  this  motion,  in  which  to  appear  and  answer ;  and  let  serv- 
ice of  this  order  on  plaintiff's  attorney  on  or  before  the  l^th  day  of 
December^  i%96,  be  sufficient  in  lieu  of  eight  days'  notice  of  motion. 
Dated  New  Tork^  December  10,  i%96.         Charles  Donahue, 

J.  S.  C. 

LOUISIANA. 

Form  No.  3094. 

(Annexed  to  or  indorsed  upon  the  motion  the  following'  order:) 
Considering  the  foregoing  motion,  it  is  ordered  that  the  plaintiff. 
John  Doe,  show  cause,  on  the  10th  day  of  February,  i8P7,  why 
the  attachment  issued  upon  his  application  should  not  be  dissolved 
on  the  ground  stated  in  said  motion. 

Granted  this  29th  day  of  yanuary,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  The  order  to  show  cause  did  not  case  of  Stevens  x\  Middleton,  14  N.  Y. 
state  the  grounds  nor  the  irregularity  Wkiy.  Dig.  126,  it  was  held  that  **  de- 
complained  of  upon  which  the  motion  fects  in  the  affidavits  used  on  applica- 
to  vacate  the  attachment  was  to  be  tion  for  an  attachment,  which  are  not 
made.  Under  rule  37  of  the  general  specified  in  a  notice  of  motion  to  set 
rules  of  practice  it  is  provided  that  aside  the  attachment,  cannot  be  relied 
when  the  motion  is  for  irregularity,  upon  in  support  of  the  motion.''  Kloh 
the  notice  or  order  shall  specify  the  t*.  New  York  Fertilizer  Co.,  86  Hun 
irregularity  complained   of.      In   the  (N.  Y.)  266. 
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MICHIGAN. 

Form  No.  3 09 5* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  reading  and  filing  the  petition  of  Richard  Roe,  the  defend- 
ant in  the  above  entitled  cause,  duly  verified,  praying  that  the  at- 
tachment in  this  c  luse  may  be  dissolved,  and  the  property  seized  by 
virtue  thereof  restored  to  the  said  defendant  for  the  reasons  set  forth 
in  said  petition: 

Ordered  that  yohn  Doe,  the  said  plaintiff,  be  and  is  hereby  cited 
and  required  to  show  cause  on  Saturday  the  2d  day  of  yanuary^ 
A.D.  i8P7,  at  ten  o'clock  in  the^brenoon  of  said  day,  before  me,  Rob- 
ert Rodney^  one  of  the  Circuit  Court  Commissioners  in  and  for  the 
county  of  Montcalm  and  State  of  Michigan,  at  my  ofHce  in  the  City 
of  Canton  in  said  county,  why  the  said  attachment  should  not  be 
dissolved  and  the  said  property  restored  to  the  said  defendant.^ 
Given  under  my  hand  this  26th  day  of  December,  A.D.  18^. 
(seal)  Robert  Rodney, 

Circuit  Court  Commissioner, 
Montcalm  county,  Michigan. 
I  hereby  authorize  and  empower  Joseph  Davis  to  serve  the  above 
citation.  Robert  Rodney, 

Circuit  Court  Commissioner, 
Montcalm  county,  Michigan. 

NEW  JERSEY. 

Form  No.  3096* 

Essex  Circuit  Court. 
Richard  Roe,  defendant,  )  j     ^ 

<v  r     n      *  1  •  M,*a        \  In  Attachment. 
John  Doe,  plamtin.       ) 

Whereas  it  appears  to  the  court  by  the  affidavit  of  Richard  Roe^ 
the  defendant,  in  this  cause  heretofore  filed,  that  (set  out  existence 
and  truth  of  the  facts  sworn  to  in  the  affidavit)  :•  Ordered,  that 
John  Doe,  the  plaintiff  in  this  cause,  be  and  he  is  hereby  required 
to  show  cause,  on  the  10th  day  of  February,  i857,  at  the  court- 
house in  the  city  of  Newark,  New  Jersey,  why  the  writ  of  attach- 
ment heretofore  issued  in  this  cause  should  not  be  quashed,  and  tha^ 
leave  be  given  to  said  John  Doesind  said  Richard  Roe  to  take  depo- 
sitions to  be  used  at  the  hearing. 

Jeremiah  Mason ^  Attorney  for  Defendant. 

February  5th,  iS97, 

Let  this  rule  be  entered  on  the  minutes. 

Carroll  Johnson,  Judge. 

1.  Citation. — Upon  the  application  tation  shall  Issue  to  the  plaintiff,  re- 
to  a  judge  or  court  commissioner  for  quiring  him  to  show  cause  on  the  day 
the  dissolution  of  an  attachment,  a  ci-    and  at  the  time  and  place  in  said  cita* 
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4 

hb.  Why  Levy  should  Not  bb  Set  Aside.  1 

Form  No.  3097* 

On  the  affidavits  of  John  Bigelow,  dated  June  2S,  \%82,  and 
July  8^  iS82,  and  the  affidavits  of  George  Biddle^  bearing  date 
June  23,  i88i^,  and  July  8,  iS82,  all  of  said  affidavits  having  been 
filed  yufy  11,  i882;  and  on  the  further  affidavit  of  Mark  J.  Katz, 
bearing  date  July  12,  iS82,  and  all  the  proceedings  heretofore  had 
in  this  action,  let  the  plaintiffs  or  their  attorneys  show  cause  before 
me  or  one  of  the  justices  of  this  court  at  a  special  term  thereof  to  be 
held  at  the  Court  House  in  the  City  of  New  York,  on  the  18th  day 
of  July,  i882,SLt  11  A.M.,  why  the  levy  under  the  attachment  here- 
tofore granted  herein  and  described  in  the  above  set  forth  affidavits, 
and  all  the  proceedings  of  the  sheriff  of  the  City  and  County  of  New 
York  under  and  by  virtue  of  the  said  attachment  should  not  be  vacated, 
set  aside  and  annulled,  and  why  such  other  and  further  relief  as  may 
be  just  should  not  be  granted  to  the  defendant,  and  let  the  defend- 
ant have  ten  days  further  time,  after  the  decision  of  this  motion,  in 
which  to  appear  and  answer,  and  cause  therefor  appearing  in  the 
annexed  affidavit  of  M.  J,  Katz,  let  service  of  this  order  on  plain- 
tiff's attorneys  on  or  before  the  ISth  day  of  July,  iS82,  be  sufficient 
in  lieu  of  etgkt  days'  notice  of  motion,  the  said  defendant  appearing 
for  the  purposes  of  this  motion  only. 

Dated  New  York,  July  12,  iSS2,  Albert  Haight, 

Justice  Supreme  Court. 

(5)  Plea  in  Abatement  by  Defendant.^ 

ALABAMA.' 

Form  No.  3098.4 

'^O^Xfcollnty.'"''  \  ^-'^^  CircuH Court, Tenn.  rS78. 

John  Doe  and  James  Doe,  plaintiffs,      ) 

against  >  Plea  in  Abatement. 

Richard  Roe  and  Robert  Roe,  defendants.  ) 

Now  come  the  defendants  in  their  own  proper  persons,  and  for 

tion  named,  before  said  judge  or  com-  Common-law  strictness  required  in 

missioner,  why  the  attachment  should  pleas  in  abatement  is  abolished,  and 

not  be  dissolved  and  the  property  re-  pleas  in  bar  and  in  abatement  stand  on 

stored  to  the  defendSnt.     How.  Anno,  the  same  footing,  all  that  is  necessary 

Stat.  Mich.  (1882),  ^  8027.  in  either  being  to  state  succinctly  the 

L  This  order  is  taken  from  the  rec-  •  facts  relied  on  in  such  a  manner  as  to 

ords  on  file  in  the  case  of  Plimpton  t^  present  a  material  issue.   Hall  x\  Braz- 

Bigelow,  reported   in  93  N.  Y.  591.  elton,  46  Ala.  359. 

8.  For  pleas  in  abatement  generally,  4.     For  the  validity  of  this  plea,  see 

see  the  title  Abatement,  Pleas  in.  Hall  v.  Brazelton,  48  Ala.  359;  Tom- 

vol.  I,  pp.  21-92.  mey  v.  Gamble,  66  Ala.  469.     This  is 

8.  ^''ft^fl*"ft — An  attachment  issued  substantially  the  plea  filed  in  Tommey 

without    affidavit  and   bond    may  be  v.  Gamble,   66  Ala.   469,  concerning 

abated  on  a  plea  of  the  defendant  filed  which  the  court  said :  where  a  plea  in 

within  the  first  three  days  of  the  re-  abatement  is  based  upon  some  defect 

turn  term.    Ala.  Civ.  Code  (1886),  ^  which  is  a  matter  of  record,  it  need 

2997.  not  be  verified  by  affidavit.    The  affi- 
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plea  pray  oyer  of  the  affidavit  n\ade  in  the  said  cause  to  obtain  the 
said  attachment,  which  being  read  is  in  the  words  and  figures 
following  inhere  set  out  the  affidavit^.  And  said  defendants  say  that 
said  attachment  ought  to  be  quashed  and  dismissed,  because  they 
sav  that  said  affidavit  is  insufficient  to  authorize  the  issuance  of  said 
attachment  as  provided  by  law  : 

1 .  Because  said  affidavit  fails  to  state  what  part  of  the  debt  from 
the  defendant  to  the  plaintiff  is  due,  and  what  part  will  be  due,  but 
merely  states  that  said  defendants  "  are  or  will  be  justly  indebted;  ** 
because  they  say,  if  any  part  of  the  debt  is  due  and  any  part  not 
due,  before  an  attachment  can  issue  the  affidavit  must  disclose  what 
part  is  due,  and  what  part  is  not  due,  and  when  it  will  be  due ; 

2.  Because  said  affidavit  fails  to  swear  to  the  debt  as  required  bylaw ; 

3.  Because  said  affidavit  did  not  state  that  the  said  attachment  was 
not  sued  out  for  the  purpose  of  vexing  or  harassing  said  defendants : 

Wherefore  said  defendants  pray  judgment,  and  that  said  attach- 
ment be  quashed  and  abated.  yohn  Doe. 

y antes  Doe. 

GEORGIA. 1 
Form  No.  3099* 

>***  f '^in^l*'""*^'      X  In  the  Justice's  Court  for  the Dis- 

o't      ^D      jf     J     -.V      trict,  G.  M.     Bibb  County,  Georria. 
/cjc^ara/co^,  defendant.  )  '  j'  © 

And  now  comes  the  defendant  on  this  5th  day  of  January^  i8P7, 
it  being  the  yanuary  term  of  said  court,  by  yeremiah  Mason^  his 
attorney,  and  denies  the  truth  of  the  statement  in  the  plaintiff's  affi- 
davit made  for  attachment  in  this  cause,  to  wit,  the  statement  that 
{here  set  out  verbatim  the  allegation  denied)  ;  but  on  the  contrary 
avers  that  he,  the  said  plaintiff,  was  not  at  the  time  of  making  said 
affidavit  (here  set  out  verbatim  the  allegation  denied),  SLud  of  this 
defendant  puts  himself  upon  the  country. 

yeremiah  Mason,  Attorney  for  the  Defendant. 

ILLINOIS.* 

Form  No.  3x00. 
(Precedent  \n  Cook  r.  Yarwood,  41  III.  116.) 

Court  of  Common  Pleas  of  the  City  of  Elgin^  yanuary  Term, 
A.D.  i8(54. 

davit  in  the  attachment  proceedings  is  the  return  of  the  attachment,  and  if  it 

a  part  of  the  record,  and  in  this  case  is  returnable  to  the  superior  court,  the 

requires  no  oath  to  support  it.  issue  formed  by  such  traverse  shall  be 

Arkanias. — For  pleas  in  abatement  tried   by  a  jury  at  the  same  term;  if 

for  defects  in  the  affidavit  for  attach-  the  attachment  is  returnable  to  a  jus- 

ment,  see  vol.  i,  Forms  Nos.  53,  54.  tice's  court  the  issue  formed  upon  the 

Oonneotlont.  —  For  a  plea  in  abate-  traverse  shall  be  tried  by  the  justice  of 

ment  for  defective  service  of  an  at-  the  peace.     Ga.  Code  (1882),  §  3312. 

tachment  writ,  see  vol.  I,  Forni  No.  52.  The  traverse   need   not   be  sworn  to. 

1.  Georgia. — ^The  defendant  may  trav-  Ouzts  v.  Seabrook,47  Ga.  359. 
erse  the  truth  of  plaintiff's  affidavit  at        S.  nUnola. — In   McFarland  v.  Clay* 
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State  of  Illinois,  ) 

Kane  County,  City  of  Elgin,  \ 

James  R.  Tarwood 

V. 

Albert  Cook  and  B,  C,  BrownelL 

And  the  said  Albert  Cook,  defendant  in  this  suit,  by  Wheaton^ 
his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  etc.,^ 
and  prays  judgment  of  the  writ  of  attachment  of  the  plaintiff  in  this 
suit,  and  that  the  same  may  be  quashed,  because  he  says  that  he, 
the  said  defendant,  at  the  time  of  the  commencement  of  this  suit, 
and  the  suing  out  said  writ  of  attachment  by  the  said  plaintiff,  and 
the  making  and  filing  the  affidavit  in  this  suit  for  said  writ  of  attach- 
ment was  not  about  to  remove  his  personal  property  from  this  State, 
to  the  injury  of  the  said  plaintiff,  and  this  he  prays  may  be  inquired  of 
by  the  country,  etc.*  Chas,  Wheaton,  Att'y  for  Deft.  Cook. 

pool,  128  111.  400,  defendant's  plea  was  and  this  the  said  Union  National  Bank 
in  effect  **  that  he  did  not  conceal  him-  of  Chicago  is  ready  to  verify,  where- 
self  or  stand  in  defiance  of  an  officer,  fore  it  prays  judgment  of  the  said 
so  that  process  could  not  be  served  writ,  and  the  return  thereon,  and  that 
upon  him ;  that  he  has  not,  within  the  same  may  be  quashed,"  etc. 
two  years  last  past,  fraudulently  con-  The  plea  was  properly  verified  by  the 
▼ejed  or  assigned  his  effects,  or  a  part  affidavit  of  Lorin  G.  Pratt ;  and  it  ap- 
thereof,  so  as  to  hinder  and  deliiy  his  pears,  by  a  power  of  attorney,  filed 
creditors;  has  not,  within  two  years  some  .time  subsequently,  that  Pratt 
last  past,  fraudulently  concealed  or  was  authorized  by  the  bank,  as  its  at- 
disposed  of  his  property  so  as  to  bin-  torney  in  fact,  to  appear  and  file  the 
der  or  delay  his  creditors,  and  was  not  plea.  The  corporation  may  put  in 
about  fraudulently  to  conceal,  assign,  issue  the  fact  of  the  service  upon  it  by 
or  otherwise  dispose  of  his  property  plea  in  abatement  and  contradict  the 
or  effects  so  as  to  hinder  and  delay  his  officer's  return.  The  case  was  reversed, 
creditors."  On  demurrer  this  plea  however,  for  the  reason  that  the  plea 
was  held  bad  because  it  failed  to  deny  had  not  been  interposed  in  apt  time, 
that  the  debtor  had,  within  two  years  and  had  been  waived  by  interposing 
before  the  commencement  of  the  suit  an  insufficient  motion  to  quash  the 
fraudulently  disposed  of  his  property  as  writ.  Union  Nat.  Bank  t;.  Centreville 
alleged  in  the  affidavit  for  attachment.  First  Nat.  Bank,  90  111.  56. 

In  Union  Nat.  Bank  v.  Centreville  A  plea  that  the  defendant  '*  was  not 
First  Nat.  Bank,  go  111.  57,  the  plea  in  removing  from  the  state,  nor  remov- 
abatement,  omitting  the  caption,  was  ing  his  property,"  is  insufficient  as  not 
as  follows:  *'  And  the  said  Union  Na-  answering  the  statement  in  plaintiff's 
tional  Bank,  of  Chicago,  by  Lorin  affidavit,  that  the  defendant  '*  was 
Grant  Pratt,  its  attorney,  comes  and  about  to  remove  his  property."  Walk- 
appears  for  the  purpose  of  filing  this  er  v.  Welch,  13  111.  674. 
plea  to  the  writ  of  attachment  issued  Where  the  affidavit  alleges  that  the 
in  the  above  cause,  and  for  no  other  defendant  left  the  state  with  the  inten- 
purpose  whatever,  and.  defends,  etc.,  tion  to  remove  his  effects  and  defraud 
and  sajs,  that  the  said  writ  of  attach-  his  creditors,  a  plea  in  abatement  trav- 
ment  purporting  to  be  a  garnishee  ersing  this  affidavit  is  not  void.  Eddy 
process  against  said  Union  National  v.  Brady,  i6  111.  306. 
Bank,  was  never  served  on  the  said  The  plea  does  not  raise  a  necessity  to 
Union  National  Bank  oi  Chicago,  and  crave  oyer  of  the  affidavit,  it  being  a 
further  says  that  the  return  on  the  back  part  of  the  record.  Eddy  v.  Brady,  16 
of  said  writ  of  attachment  of  said  pre-  111.  306. 

tended  ser>Mce  purporting  to  be  made  1.  For  the  Slgnllloanoe  of  **  etc.,"  see 

on  said  Union  National  Bank  oi  Chi-  vol.  i,  p.  24,  note  i;    p.  184,  note  3; 

cngo,  on  the  sex*enth  day  of  September,  also  ante,  note  2,  p.  109. 

A.D.  iS76,  is  wholly  untrue  and  false,  2.  This  plea  should  conclude  to  the 
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State  of  Illinois,  )       ^ 

Kane  County,  City  of  Elgin.  \ 

Albert  Cook,  the  above  named  defendant,  being  first  duly  sworn, 
on  his  oath  says  that  the  above  plea  is  true  in  substance  and  matter 
of  fact.  Albert  Cook, 

Subscribed  and  sworn  to  1i)efore  me,    ) 
this  19th  day  of  Apt  II,  A.D.  \%dJf.  \ 

R.   IV.  Padelford,  Clerk. 

MISSISSIPPI.^ 

Form  No.  3x01. 

John  Doe,  plaintiff,       )  In   the   Circuit  Court   of 

against  >  Attachment.      Adeems  County,  Missis- 

Richard  Roe,  defendant.  )  sippi* Term,  i8^7. 

This  day  comes  Richard  Roe,  defendant  in  the  above  entitled 
cause,  by  his  attorney,  Jeremiah  Mason  (or  in  person),  and  files 

country,  to  which  should  be  joined  a    the  declaration  thereon,  and  that  the 
similiter.   Ridgway  v.  Smith,  17  111.  33.     same  may  be  quashed,  &c.;"  which  plea 

1.  Vexifloatlon.  —  The  plea  shall  be    was  sworn  to. 

verified   by  affidavit.     Starr  &  Curt.  This  plea  must  be  pleaded  with  great 

Anno.  Stat.  111.  (1896),  p.  461,  par.  27.  accuracy.     Proskey  v.  West,  8  Smed. 

Title  of  OauM  In  AiBdavtt. — It  is  not  &  M.  (Miss.)  712.     In  this  last  case 

essential  that  the  affidavit  in  support  defendant   filed   the    following    plea: 

of  a  plea  in  abatement  should*  be  en-  Circuit  Court  of  Jefferson  County, 

titled   in  the  cause,   when   the   plea,  May  Term,  18^.       West  d:  Pkiilips 

which   is   properly  entitled,   and   the  v.  David  Proskey,    In  attachment, 

affidavit,  are  written  on  the  same  piece  And  the  said  defendant,  by  his  attor- 

of  paper.  Cookt/.  Yarwood,  41  111.  115.  neys,  &c.,  appears  to   this   suit,  and 

2.  Mtiiilailppt'  —  See  Miss.  Anno,  makes  known  here  to  this  honorable 
Code  (1892),  ^  165.  A  plea  in  abate-  court,  that  the  said  attachment  was 
ment  is  not  proper  in  the  case  of  at-  unlawfully  sued  out  against  him,  and 
tachment  unless  for  some  irregularity  that  the  same  ought  to  be  quashed  and 
in  the  affidavit  to  the  attachment  proc-  dismissed,  because  he  says  that  he,  the 
ess  or  the  bond,  and  in  such  case  it  said  defendant,  was  not,  onthe^/ildaj 
must  traverse  the  language  and  mean-  of  January,  x8^,  or  before  or  since 
ing  of  the  affidavit  if  it  be  for  an  irreg-  that  time,  concealing  his  effects,  so 
ularitj  in  the  same.  Garrett  t;.  Tinnen,  that  the  claim  of  the  plaintiffs  would 
7  How.  (Miss.)  465.  The  plea  in  this  be  defeated,  and  that  the  said  plain- 
case  was  in  the  following  words :  tiffs,  nor  either  of  them,  had  any  just 

The  state  of  Mis-  grounds  to  believe  such  charge  of  con- 
sissippi,  Madison  cealment  by  this  defendant  to  be  true; 
county,  to  wit :  and  this  the  said  defendant  prays  may 
Circuit  court,  be  inquired  of  by  the  country,  and 
May  Term,  i8^i.  that  on  the  verdict  that  the  said  attach- 
On    Attachment,  ment  be  quashed  and  dismissed. 
And    the  said    William   Tinnen,  by  Martin,  Sanders  A  Price, 
attorney,  comes  and  defends  the  wrong  for  defendant,  D,  Proskey, 
and  injury  when,  &c.,  and  says  that  it  Sworn  to,  in  open  court,  before  me, 
was  not  his  intention,  nor  would  he  this  14tk  May,  18^. 
have  removed  himself  with  his  effects  James  J,  Collen,  Clerk. 
out  of  the  state  of  Mississippi,  before  Which  plea  was  held  bad  on  special 
the  debts  mentioned  in   the  original  demurrer  because  it  was  pleaded  with- 
writ  herein   became  or  fell    due,   as  out  proper  defense, 
in  said  writ  is  alleged,  and  this  he  is  A  traverse  of  the  grounds  for  attach- 
ready  to  verify.     Wherefore  he  prays  ment  should  contain  a  simple  denial  of 
judgment  of  the  said  original  writ,  and  the  cause  for  the  attachment  as  stated 
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this  his  plea  in  abatement,  and  for  plea  in  this  behalf  says  that  it  is 
not  true,  as  plaintiff  charges,  that  he  the  said  defendant  has  removed, 
or  is  about  to  remove,  himself  or  his  property  out  of  the  state  of 
Mississippi,  and  of  this  he  puts  himself  upon  the  country. 

Richard  Roe  (or  Jeremiah  Mason, 
Attorney  for  Richard  Roe), 
Sworn  to  and  subscribed  before  me,  this  6in  day  of  February,  \%97. 

Calvin  Clark,  Clerk  of  the  Circuit  Court- 
of  Adams  County. 

WEST  VIRGINIA. 1 

Form  No.  3  x0a. 

John  Doe,  plaintiff,       )  t     ^  *.        ^  v  '^  ^^®  Circuit  Court 

•     .  I  xn  jfx.ssum'usxt »  ^  n      a      ^^       ^ 

agamst  >  q     a  tt-ch        t  Preston  County, 

Richard  Roe,  defendant.  )  '        West  Virginia. 

And  the  said  Richard  Roe  in  his  proper  person  comes  and  says 

*•*  the  affidavit,   and  a  plea  properly  waived    by    answering.     Tenn.  Code 

Jj^versing  the  cause  is  not  demurrable  (1896),  §  5336»  note  3. 

^*^ause  an  objection  to  the  notice  of  For  a  form  of  a  plea  in  abatement 

'P^iai  matter  is  appended  to  it.     Ross  traversing  causes  of  attachment  as  set 

ca    *^lc'',  43  Miss.  299.  The  plea  in  the  out  in  the  affidavit  for  the  writ,  see 

/?o^  'fas:  "The  defendant,  George  A.  vol.  i,  p.  79,  Form  No.  132. 

**Jd  ^*  ^n  his  own  proper  person,  comes,  Vermont. — ^The  plea  in  Chipman  v. 

Uj      *^^f  traverse  and  plea  to  the  attach-  Pearl,  2  Tyler  (Vt.),  267,  omitting  the 

^/f^  Ilk.  this  case  says  on  oath  that  he  formal  parts,  was  as  follows:     '*  And 

J^X^O"^  a  non-resident  of  the  State  of  now  the  defendant  comes,  etc.,  when, 

4^^y^^ippi  on  the  £lst  day  of  October,  etc.,  where,  etc.,  and  pleads  and  prays 

^%^    ^l^c  date  of  said  attachment  and  that  the  plaintiff's  writ  may  be  abated 

t||^  ^fificJ^avit  therefor."  and  quashed,  and  that  the  same  maybe 

fitf  wp    SBeilco. — ^The  defendant  may,  at  dismissed  and  no  further  proceedings 

the  covxri  to  which  the  writ  is  return-  had  thereon,  t)ecau3e  he  says  that  the 

able*  _  i>'«jt  in  an   answer  without  oath  said  writ  was  a  writ  of  attachment,  and 

dcnjrir*^  the  truth  of  any  material  fact  that  George  Robinson,  the  person  who 

stated^    in  the  affidavit,  to  which  the  recognized  for  the  costs  which  might 

P^^^^**^  may  reply.     The  trial  of  the  arise  in  the  prosecution  of  the  same, 

tTutbi.  c>£^  the  affidavit  shall  be  had  at  the  is  not  a  freeholder  within  this  state, 

"?™^^^x-m,  and  at  such  trial  the  plain-  agreeably  to  the  statute  in  such  case 

f  tK*^^^^  beheld  to  prove  the  existence  made  and  provided,  all  of  which  he  is 

iv  Vi^     ^acts  set  forth  in  the  affidavit,  ready  to  verify ;  wherefore  defendant 

**^^^-  Comp.  L.  (1884),  §  1944.  prays  judgment  as  aforesaid,  and  that 

Q  /**''*^o«ie«. — Attachment  issued  with-  legal  costs  may  be  adjudged  to  him." 

2^,^  ^*^c3avit  and   bond  prescribed  by  Virginia. — ^The  plea  ought  not  to  con - 

ment^^^  be  abated  by  plea  in  abate-  elude  with   praying  judgment  if  the 

^^-        Tenn.  Code  (189(5),  §  5236.  plaintiff  ought  to  have  and  maintain 

^Ij     l*l^a   in    abatement   is  necessary  his  attachment  and  action,  but  only  that 

yg^  *"^  *lie  defect  is  not  apparent  on  the  the    attachment   should   be    quashed. 

jj^^   *"'^»   but  if  it  is  so  apparent,  attach-  Mantz  v,  Hendley,  2  Hen.  &  M.  ( Va.), 

^jj    ^  **^ay  be  abated  by  simple  motion  30S;  and  see  also  pp.  309,  310,  where 

oot^^^^-     Tenn.  Code  (1896),  ^  5236,  the  defective  plea  is  set  out. 

'^^^^  -  1.  West  Virginia. — The  plea  must  be 

a  biv?^*^  ^^  attachment  is  obtained  upon  verified  by  affidavit  and  shall  not  be  re- 

^^^  *  *»i  chancery,  the  grounds  of  the  ceived  unless  so  verified,  W.  Va.Code 

It,  5lf**^ent  must  be  contested  by  a  plea  (1887),  c.  125,  §§  39, 42 ;  and  must  allege 


t    ing  them,  are  untrue,   Anderson    v, 
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that  the  plaintiff  ought  not  to  maintain  his  attachment  in  this  cause, 
because  he  says  that  the  grounds  stated  in  plaintiff's  affidavit  for  at- 
tachment in  this  cause  did  not  exist  at  the  time  of  making  and  filing 
such  affidavit,  to  wit  {here  set  out  verbatim  the  ground  in  plain- 
tiff^s  affidavit  denied) ;  and  of  this  he  puts  himself  upon  the  coun- 
try. Richard  Roe, 
(  Verijication,)'^ 

(6)  Defendant's  Affidavit  Traversing  Plaintiff's 

Affidavit. 

arkansas.^ 

Form  No.  3x03. 
Pulaski  Circuit  Court. 
yohn  Doe^  plaintiff, 

against  \  Affidavit. 

Richard  Roe^  defendant. 
State  of  Arkansas,    ) 
County  of  Pulaski.  \ 

Richard  Roe^  the  defendant,  being  duly  sworn,  denies  the  truth 
of  the  statement  in  plaintiff's  affidavit  to  the  effect  that  the  defend- 
ant was  abput  to  remove  his  property,  or  a  material  part  thereof, 
out  of  this  state,  not  leaving  enough  therein  to  satisfy  the  plain- 
tiffs, or  the  claim  of  the  said  defendant's  creditors;  and  also 
denies  the  statement  in  plaintiff's  affidavit  to  the  effect  that  at  the 
time  the  attachment  was  issued  there  was  reason  to  believe  that 
plaintiff's  debt  would  be  lost  or  greatly  delayed. 

Richard  Roe. 
Subscribed  and  sworn  to  before  me,  this  Sd  day  of  March,  i8P7. 

Calvin  Clark,  Circuit  Clerk. 

Kanawha  Coal  Co.,  12  W.  Va.  535.    A  verted.     The  affidavits  of  plaintiff  and 

plea  that  the  sum  for  which  an  attach-  defendant  shall  be  considered  as  plead- 

ment  issued  was  not  due  at  the  date  of  ings  and  have  no  other  effect.     This 

the  affidavit  for  which  the  attachment  affidavit,  when  the  attachment  is  ob- 

issued,  ought  not  to  be  received  as  a  tained  at  the  commencement  of  the 

plea  in  abatement  of  the  attachment,  action,  may  be  filed  at  such  a  time  after 

Anderson   v.  Kanawha  Coal  Co.,   12  levy,  as  is  given  by  law  for  filing  the 

W.  Va.  526;  and  see  p.  530,  where  the  de^nse  under    service    of  summons, 

defective  plea  is  set  out  in  full.  which  period  may  be  extended  by  th< 

Any  objection  to    the  attachment,  court  for  sufficient  cause.     Sand.  &  H. 

which  may  be  sustained  or  rebutted  by  Ark.  Dig.  (1894),  §§  397,  398. 

extrinsic  evidence,  must  be  taken  by  Delaware. — For  the  proceedings  in- 

plea  in  abatement.     Tingle  v,  Brison,  eluding  the  notice,  petition,  and  order 

14  W.  Va.  295.  with  respect  to  the  power  of  the  supe- 

1.  For  the  verification  of  a  plea  in  rior  court  or  a  judge  thereof  in  vacation 
abatement,  see  Vol.  i.  Form  Nos.  40,  to  investigate  the  allegations  filed  by 
41.42, 43;  also  the  title  Verifications,  the  plaintiff  in  his  affidavit  in  mesne 

2.  Axlcauaa. — ^The  defendant  mav file  process,  see  Del.  Laws  (1893),  p.  786, 
his  affidavit  denying  all  or  any  of  the  §§  1-3. 

material  statements  of  the  affidavit  for  District  of  Oolamliia. — If  the  defend- 
attachment,  and  thereupon  the  attach-  ant  shall  file  an  affidavit  traversing  the 
ment  will    be  considered   as  contro-     plaintiff 's  affidavit,  the  court  shall  de- 
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PENNSYLVANIA.  1 

Form  No.  3104. 
John  Doe,  plaintiff,      )  j^  ^^^  ^^^^^  ^^  Common  Pleas  of  Ches^ 
/?/.;5ar^X"defendant.  V    ^- County,. ^arc>& Term,  x8P7.  No.  102. 

Chester  County,  ss. 

Richard  Roe^  being  first  duly  sworn  according  to  law,  upon  his 
oath  says,  that  he  is  the  defendant  in  the  above  entitled  cause ;  that 
he  is  not  {^set  out  verbatim  the  particular  allegations  in  plaintiff  ^ s 
affidavit  denied^,  and  that  on  the  contrary  the  true  state  of  mcts 
respecting  the  indebtedness  of  the  said  Richard  Roe  to  John  Doe, 
the  plaintiff  in  the  above  entitled  cause,  is  as  follows  (set  out  the 
facts  showing  the  falsity  of  the  allegation  in  plaintiff  "*  s  affidavit 
denied^.  Wherefore,  Richard  Roe,  affiant  and  defendant  aforesaid, 
prays  that  the  property  in  this  proceeding  heretofore  attached 
may  be  released  and  the  attachment  itself  discharged. 

Richard  Roe, 

Sworn  to  and  subscribed  before  me,  this  6th  day  of  March,  i8P7. 

Peter  Parry,  Prothonotary. 


NEW    JBRSBV. 

Form  No.  3x05. 

Hudson  Circuit  Court. 
In  Case. 


-^^chard  Roe,  defendant, 

&.tfi  r 

^  >ohn  Doe,  plaintiff.      \  ^"^  Attachment. 

^tat^  ^f  New  Jersey, 

Qlgfl'^^  of  Hudson. 

p^^^::'^ard  Roe,  being  first  duly  sworn  according  to  law,  upon  his 

O^^l^    4:].^po8es  and  says,  that  he  is  the  defendant  in  this  cause ;  that 

j^t  tF»^    time  of  the  issuing  of  the  writ  of  attachment  herein   (state 

Jacks'    .showing  the  falsity  of  the  statements  in  plaintiff '^ s  affidavit, 

an<r   €X^^y  other  facts  tending  to  support  the  application  to  quash  the 

•wri^  ^^^^r  insufficiency  of  the  affidavit  or  illegality  of  the  writ  itself  ) . 

Richard  Roe, 
S"vv"<:^rn  and  subscribed  before  me  this  29th  day  of  January,  i897. 

Abraham  Kent,  Justice  of  the  Peace. 

terin^ra^  ^l^^fl^gp  ^^  f^^f3g^^  £qj.^)^  I^j  provided  for  by  the  statute.     Fla.  Rev. 

tb€t>*^  a  xitiff's  affidavit  are  true.     If  the  Stat.  (1892),  ^  1656. 

iact^  d  ^^  nQj  sustain  the  affidavit  the  Kentucky.  —  The      defendant     may 

courc^^^^j^jj  qmigj^  ^^  writ    This  issue  file  his  affidavit  denying  any  or  all  of 

may    *>^    brought  by  a  judge  at  cham-  the  material  statements  in  plaintiff's 

bc^^    *^^^  three   days'   notice.     D.    C.  affidavit.      Bullitt's    Civ.    Code    Ky. 

^C£«:^^"^*-  <'^>'  ^-  55»  *  102.  (1895),  §  263. 

,  1^^*-— The  trial  upon  the  traverse        1.  See  Bright  Pur.  Dig.  Pa.  (1894), 
olP*^^i»i tiff's  affidavit  by  defendant  is    p.  73,  §  82;  p.  697,  §  12;  p.  701,  §  50. 
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(7)  Bonds  and  Undertakings  to  Discharge.^ 

arkansas.^ 

Form  No.  3106. 

(Sand.  &  H.  Ark.  Dig.  (1894),  p.  1633.) 

County  of  Pulaski^    )  Before  Abraham  Kent^  Justice  of  the  Peace 
Big  Rock  Township.  \      for  said  Township. 
John  Doe,  plaintiff,      ) 

against  >  Bond. 

Richard  Roe,  defendant.  ) 

We  undertake  and  are  bound  to  the  plaintiff,  yohn  Doe,  in  the 

1.  SUboIs. —  Bond  for  Retention  of  garnishees  set  aside.    Starr  &  Curt. 

Property, — The  form  of  this  bond  is  Anno.  Stat.  111.  (1896),  p.  455,  par.  15. 

like  the  forthcoming  bond  in  Form  No.  The  Condition  in  a  bond  to  pay  judg- 

2913,  supra,  except  that  the  condition  ment  under  Starr  &  Curt.  Anno.  Stat, 

clause:    **  Now,  if  the  said  defendant.  111.   (1896),  p.  455,  par.  15,  that  the 

Richard  Roe^  shall  pay  the  said  plain-  principal  and  sureties  shall  pay  judg- 

tiff,  7<7Aii /?<>«,  the  amount  of  the  judg-  ment,  does  not   substantially  depart 

ment  and  costs  which  majbe  rendered  from  the  requirements  of  the  statute, 

against  him  in  said  suit  on  a  final  trial  Eimer  v,  Richards,  25  111.  289. 

within  ninety  days  after  judgment  shall  Insufficiency    of    the     Bond, — The 

be  rendered,  then  the  above  obligation  plaintiff  may,  at  the  first  term  after  the 

to  tie  void,  otherwise  to  remain  in  full  return  of  such  bond,  except  to  the  suffi- 

force  and  virtue,"  should  be  inserted  ciency  thereof,   reasonable   notice  of 

between  the  *  and  the  f  as  a  substitute  such  exception  having  been  given  to 

for  the  condition  of  forthcoming.  the  sheriff  or  officer    who  took    the 

In  Vacation. — Any  defendant  in  at-  same,  which,  if  found  insufficient  by 

tachment,  desiring  the  return  of  prop-  the  court;  shall  subject  the  sheriff  to 

erty  attached,  may  at  any  time,  except  the  same  judgment  as  if  he  had  been 

in  term  time,  at  nis  option,  instead  of  the    defendant     in    the    attachment, 

giving  the  forthcoming  bond  give   a  Starr  &  Curt.  Anno.  Stat.  III.  (1896), 

like  bond  with  surety  in  a  sum  sufficient  p.  456,  par.  15. 

to  cover  the  debt  and  damages  sworn  Proceedings  against  officer  for  neg- 
to  in  behalf  of  the  plaintiff,  the  amount  lecting  to  take  a  bond  provided  for  in  ^ 
of  the  judgment  and  costs  which  may  15,  see  Starr  &  Curt.  Anno.  Stat.  111. 
be  rendered  against  him  in  that  suit,  on  (1896),  p.  456,  par.  16. 
a  final  trial,  within  ninety  days  after  Florlila. — ^Attached  property  may  be 
such  judgment  is  rendered.  Starr  &  restored  to  the  defendant  on  his  en- 
Curt.  Anno.  Stat.  111.  (1896),  p.  455,  tering  into  a  bond,  with  two  good  and 
par.  15.  sufficient  sureties  to  be  approved  by 

In  Term  Time  the  defendant  may  en-  the  levying  officer,  conditioned  for  the 

ter  into  a  recognizance,  the  substance  of  payment  to  the  plaintiff  of  the  debt  or 

which  shall  be  like  that  of  a  bond  to  pay  demand  with  all  costs  of  the  suit  when 

judgment,  entered   into   in  vacation,  the  same  shall  be  adjudged  to  be  pay* 

which  recognizance  must  be  taken  in  able  to  such  plaintiff.     Fla.  Rev.  Stat, 

open  court,  entered  of  record,  and  the  (1892),  §  1653. 

surety  approved  by  the  court,  and  made  New  Hampslilra. — Dissolution  of  at- 

in  favor  of  the  plaintiff  to  have  like  tachment  by  bond   of  debtor,   N.  H. 

effect  as  the  bond  in  vacation  to  pay  Pub.  Stat.  (1891),  p.  611,  44  39-53. 

judgment.     Starr  &  Curt.  Anno.  Stat.  Defendant's    bond    for    release    of 

III.  (1896),  p.  455,  par.  15.  realty  on  petition,   N.  H.  Pub.  Stat. 

Bffectof, — Upon  the  giving  of  a  bond  (1891),  pp.  611,  612,  44  37,  38. 

or  recognizance  to  pay  judgment  as  Vermont. — Bond  to  discharge  attach- 

provided  by  the  statute,  the  attach-  ment,  Vt.  Stat.  (1894),  ^  n^o. 

ment  shall  be  dissolved  and  the  prop-  S.  Bond  fbr  Dlaoliarge  and  SectttatlOB. 

erty    restored,    and    all    proceedings  — If  the  defendant  at  any  time  before 

either  against  the  sheriff  or  against  the  judgment  causes  a  bond  to  be  executed 
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sum  of  two  hundred  and  thirty  dollars  that  the  defendant,  Richard 
RoCy  shall  perform  the  judgment  of  the  court  in  this  action. 
January  10th,  i8P7.  Richard  Roe. 

Thomas  Toung, 
Harvey  EUming. 
Executed  in  the  presence  of  and  approved  by  me  this  10th  day  of 
January,  i8P.^. 

Clyde  Culf,  Constable  (or  Sheriff,  as  the  case  may  be).^ 

CALIFORNIA. 

Form  No.  3107. 

In  the  Superior  Court 

of  the  City  and  County  of  San  Erancisco, 

State  of  California. 

John  Doe,  plaintiff,      ) 

against  >  Undertaking  on  Release  of  Attachment., 

JRichard  Roe,  defendeLTit,  ) 

Whereas  the  above  named  plaintiff  commenced  an  action  in  the 
superior  court  of  the  City  and  County  of  San  Erancisco,  state  of 
California,  against  the  above-named  defendant,  claiming  that  there 
was  due  to  said  plaintiff  from  said  defendant  the  sum  of  one  thousand 
dollars,  besides  interest ;  and  thereupon  an  attachment  issued  against 
the  property  of  the  said  defendant  as  security  for  the  satisfaction  of 
any  judgment  that  might  be  recovered  therein,  and  certain  property 
and  effects  of  the  said  defendant  have  been  attached  and  seized  by  the 
sheriff  of  the  City  and  County  of  San  Erancisco,  under  and  by  virtue 
of  the  said  writ; 

And  whereas  the  said  defendant  has  appeared  in  the  said  action 
and  has  applied  to  the  judge  of  said  court  upon  reasonable  notice  to 
the  said  plaintiff  for  an  order  to  discharge  the  same  upon  the  execu- 
tion of  an  undertaking  on  behalf  of  the  said  defendant  by  at  least 
two  sureties,  residents  and  freeholders  (or  householders)  in  said 
state,  in  accordance  with  the  provisions  of  section  554  of  the  Code 
of  Civil  Procedure  of  the  state  of  California,  and  of  section  555  of 
said  Code ;  and  the  said  court  having  fixed  the  amount  for  which 
the  undertaking  shall  be  executed  at  the  sum  of  one  thousand  two 
hundred  dollars : 

to  the  plaintiff  bjoneormore  sufficient  see  Sand.  &  H.  Ark.  Dig.  (1894),  ^  388. 

sureties,  to  be  approved  by  the  sheriff,  The  form  of  this  bond  set  out  in  Sand, 

conditioned  as  provided  bj  the  statute,  &  H.  Ark.  Dig.  (1894),  P-  1624,  is  this : 

the   attachment   shall    t)e   discharged  yohn  Doe,  plaintiff,      \  PulaskiCiT- 

and  restitution   made   to  the  defend-  against                 >    cuit  Court, 

ant.  Sand.  &  H.  Ark.  Dig.  (1894),  ^  Richard  Roe,  dei^nd^Lnt.)    Bond. 

353.  We  undertake  and  are  bound  to  the 

1.  This  bond  shall  be  executed  in  the  plaintiff,  John  Doe,  in  the  sum  oifour 

presence  of  the  sheriff  and  approved  hundred  Sio\\?LTStYi?Lt  Richard  Roe  ?h.9\\ 

bj  him.     Sand.  &  H.  Ark.  Dig.  (1894),  perform  the  judgment  of  the  court  in 

^  355  this  action.                  Richard  Roe, 

Speciflo  Attftohment. — For  the  requi-  Thomas  Toung, 

sites  of  a  bond  given  by  the  defendant  January  the  10th,  i8P^, 

in  discharge  of  a  specific  attachment,  Attest:  Calvi^i  C/<ir>t,  Clerk. 
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Now,  therefore,  we,  the  undersigned,  residents  and  freeholders 
(or  householders)  in  the  said  state  of  California,  in  consideration 
of  the  premises,  and  in  consideration  of  the  release  from  attachment 
of  all  (oT  a  portion  of^  describing  it)  the  property  attached,  as  above 
mentioned,  and  the  discharge  of  said  attachment,  do  hereby  jointly 
and  severally  undertake  in  the  said  sum  of  one  thousand  two  hun- 
dred dollars,  and  promise  that  in  case  the  said  plaintiff  recover 
judgment  in  the  said  action,  the  said  defendant  will,  on  demand, 
redeliver  such  attached  property  so  released,  to  the  proper  officer,  to 
be  applied  to  the  payment  of  the  judgment,  or  that  in  default  there- 
of, the  said  defendant  and  sureties  will,  on  demand,  pay  to  the  said 
plaintiff  the  full  value  of  the  property  released,  not  exceeding  the  sum 
of  one  thousand  two  hundred  dollars.       Richard  Roe,        (sbal' 

Samuel  Short,      (sbal 
David  Strong,     (sbal 

Dated  the  24th  day  of  December,  1^96. 

{^yustification  of  sureties,) 

Form  No.  3x08. 

(Precedent  in  McMillan  v.  Dana,  18  Cal.  347.) 
Robert  McMillan 

V. 

Garrett  N.  Vischer, 

Whereas,  the  above  named  plaintiff  has  commenced  an  action  in 
the  aforesaid  Court  against  the  above  named  defendant  for  the  re- 
covery of  six  thousand  four  hundred  dollars,  and  whereas  an  attach- 
ment was  duly  issued  and  served,  as  will  more  fully  appear  by  the 
Sheriff's  return  on  the  process  in  the  case.  Now,  therefore,  we 
the  undersigned  residents  of  the  city  and  county  of  San  Francisco^ 
in  consideration  of  the  premises,  and  in  consideration  of  the  release 
from  attachment  of  the  property  attached  as  above  mentioned,  do 
hereby  jointly ^and  severally  undertake  in  the  sum  of  twelve  thousand 
and  eight  hundred  dollars,  and  promise  to  the  effect  that  if  the 
plaintiff  shall  recover  judgment  in  such  action,  we  will  pay  to 
the  plaintiff,  upon  demand,  the  amount  of  said  judgment,  together 
with  costs,  not  exceeding  in  all  the  said  sum  of  twelve  thousand 
eight  hundred  dollars.^ 

Dated  at  San  Prancisco  this  eighth  day  of  December,  iSS7. 

Wm,  A.  Dana^ 
Ira  P,  Rankin. 

CONNECTICUT. 

Form  No.  3x09. 
(Conn.  Gen.  Stat.  (1888),  §  933.) 

Whereas  the  estate  of  Richard  Roe^  of  Haddam,  has  been  at- 
tached by  John  Doe,  of  Haddam^  by  process  directing  an  attach- 

1.  See  Cal.  Code  Civ.  Proc.  (1886),        The  bond  to  release  an  attachment 
^  540.  may  be  a  common-law  bond ;  it  is  not 
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ment  to  the  value  of  one  thousand  dollars,  dated  the  ^th  day  of 
yanuary^  i8P7,  returnable  to  instate  return  day  and  place) ^  as  ap- 
pears by  the  officer's  return  on  said  process:  You,  Richard  Roe,  of 
the  town  of  Haddam,  county  of  Middlesex  and  state  of  Connecti- 
cut, as  principal,  and  Thomas  Young,  and  Harvey  Fleming,  of  said 
town,  county  and  state,  as  sureties,  acknowledge  yourselves  jointly 
and  severally  bound  unto  the  said  John  Doe  in  the  sum  of  two  thou- 
sand doWs^r^,^  conditioned  that  if  the  said  Richard  Roe  shall  pay  the 
judgment  that  may  be  recovered  against  him  in  such  suit,  or  if  in 
default  of  such  payment  you  pay  to  the  officer  having  the  execution 
issued  on  such  judgment  on  demand  the  actual  value  of  the  interest 
of  the  said  Richard  Roe  in  said  attached  property  at  the  time  of 
said  attachment,  not  exceeding  the  amount  of  this  recognizance, 
then  this  recognizance  shall  be  void.  Richard  Roe, 

Thomas  Tou7ig, 
Harvey  Fleming, 
Taken  and  acknowledged  at  Haddam,  on  the  11th  day  of  Feb- 
ruary, i8P7,  before  me,  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3x10. 
(Precedent  in  Birdsall  v.  Wheeler,  58  Conn.  430.) 

Whereas  the  estate  of  Georgia  V.  Aide  91,  of  West  fort  in  the 
county  of  Fairfield  and  the  state  of  Connecticut,  has  been  attached 
by  Harriet  Ada  Trubec,  of  the  city  of  Brooklyn  and  state  of  New 
York,  by  process  directing  an  attachment  to  the  ^oSw^oi  forty  thou- 
sand dollars,  dated  the  29th  day  of  yuly,  A.D.  i87-i,  returnable  to 
the  Superior  Court  for  said  Fairfield  County,  at  the  August  term, 
i87-^,  thereof,  as  appears  by  the  officer's  return  on  said  process  :  And 
whereas  the  estate  of  said  Georgia  V.  Alden  has  been  attached  by 
the  said  Harriet  Ada  Trubee  and  Samuel  Curtis  Trubee,  now  or 
late  of  Fairfield  in  said  Fairfield  County,  by  process  directing  an 
attachment  to  the  value  oi  forty  thousand  do\\9iT%,  dated  the  29th  day 
of  y^ly,  A.D.  1874,  returnable  to  the  Superior  Court  for  said  Fair- 
field County,  at  the  August  term,  i874,  thereof,  as  appears  by  the 
officer's  return  on  said  process  : 

You,  yonathan  Godfrey,  of  Fairfield  in  said  county  of  Fairfield, 
and  Elonzo  S,  Wheeler,  of  Westport,  also  in  said  county,  acknowl- 
edge yourselves  jointly  and  severally  bound  unto  the  said  Harriet 
Ada  Trubee  and  Samuel  Curtis  Trubee,  and  each  of  them,  jointly 
and  severally,  in  the  sum  oi  fourteen  thousand  dollars,  conditioned 
that  if  the  said  Georgia  V,  Alden  shall  pay  such  judgments  as  may 

necessary  that  it  pursue  the  form  in-  tort  for  the  recovery  of  unliquidated 

dicated  by  the  statute.     Smith  f.  Far-  damages,  and  it  shall  appear  to  the  au- 

go,  57  Cal.  157.  thoritytowhom  the  application  is  made 

1.  Penalty. — The  amount  of  the  bond  that  the  amount  so  required  is  exces- 

shall  equal   the  value    of    the  estate  sive,  in  which  case  he  ma\  take  a  bond 

which  the  process  directed  to  be  at-  for  such  sum  as  he  may  deem  reason- 

tached  unless  the  action  be  founded  in  able.     Conn.  Gen.  Stat.  (1888),  ^  932. 
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be  recovered  against  her  in  each  and  either  of  said  suits,  or,  if  default 
of  such  payment,  you  pay  to  the  officer  having  the  execution  or  ex- 
ecutions which  may  be  issued  on  such  judgments  or  either  of  them, 
on  demand,  the  actual  value  of  the  interest  of  said  Georgia  V, 
Alden  in  said  attached  property  at  the  time  of  said  attachment,  not 
exceeding  the  amount  of  this  recognizance,  then  this  recognizance, 
shall  be  void.l  yonathan  Godfrey,     (seal) 

Elonzo  S,   Wheeler,    (seal) 
Taken  by  me  this  16th  day  of  February^  iS75, 

Edward  /.  Sanford^ 
Judge  of  the  Superior  Court. 


DELAWARE.* 

Form  No.  31x1. 

(Del.  Rev.  Code  (1893),  p.  783.) 

On  the  ninth  day  of  February^  i897,  yohn  Fen  becomes  secu- 
rity in  the  sum  of  one  thousand  doUeLTS^  that  FichardRoe  shall  answer 
the  demand  of  yohn  Doe  in  this  suit,  and  shall  satisfy  any  judgment 
to  the  extent  of  the  value  of  the  property  attached  that  may  be 
recovered  against  him  therein.*  yohn  Fen, 

DISTRICT  OF  COLUMBIA. 

Form  No.  31x1. 

In  the  Supreme  Court  of  the  District  of  Columbia, 
the  24th  day  of  December,  i%96. 
yohn  Doe,  plaintiff,      ) 

against  >  At  Law. —  No.  187. 

Richard  Roe,  defendant.  ) 

The  defendant  and  Thomas  Toung,  his  surety,  hereby  undertake, 
for  themseiycB  and  each  of  them,  their  and  each  of  their  heirs,  ex- 
ecutors, and  administrators,  to  satisfy  and  pay  the  final  judgment 
of  the  court  against  them,  in  consideration  of  the  discharge  from  the 

1.  See  Conn.  Gen.  Stat.   (1888),  §§  attachment     dissolved.     Del.     Laws 

929-934.  (1893).  P-  786,  %  3. 

In  a  suit  on  such  bond,  the  measure  Such  security  shall  be  approved  and 

of  damages  is  the  value  of  the  prop-  the  form  and  amount  thereof  deter- 

erty  released  at  the  time  the  bond  was  mined  by  the  court  in  term  time  or  by 

given,  and  not  its  value  at  the  time  of  any  judge  thereof  in  vacation.    Del. 

judgment  rendered  or  demand  made.  Laws  (1893),  P*  786,  ^  3. 

Perry  v.  Post,  45  Conn.  354.  8.  Entry    on    Appearance    Docket. ~- 

3.  Becnrlty  qm  Part  of  Defendant. — If  This  entry  may  be  made  on  the  ap- 

the  defendant  in  foreign  attachment  or  pearance  docket,  and  shall  be  signed 

any  sufficient  person  for  him  shall  at  by  the  security,  and  shall  be  an  obli- 

any  time  before  judgment  give  secu-  gation  of  record  of  the  same  force  and 

rity  for  the  payment  of  any  judgment  effect,  and  subject  to  the  same  remedy 

that  may  be  recovered  in  said  proceed-  bj  an  action  of  debt,  as  any  other  obli- 

ing  with  costs,  then  the  property  at-  gation  for  the  payment  of  money  may 

tached   shall  be   discharged   and   the  be.     Del.  Rev.  Code  (1893),  p.  782,  f  3. 
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custody  of  the  marshal  of  the  thing  seized  by  him  upon  the  attach- 
ment sued  out  against  said  defendant  on  the  19th  day  of  December^ 
i8P^,  in  the  above-entitled  cause. ^  Richard  Roe. 

{^Approval,)  Thomas  Toung. 

Form  No.  3x13*    • 

District  of -Columbia,  to  wit: 

In  Justice's  Court,  before  Henry  Grimshav),  one  of  the  justices 
of  the  peace  in  and  for  the  district  aforesaid,  this  2Jtth  day  of  De-^ 
cemher,  i8P^,  in  the  case  of 

John  Doe,  plaintiff,       J 

against  >  At  Law,  No.  87. 

Richard  Roe,  defendant.  ) 

A  constable  of  the  said  district,  by  virtue  of  an  attachment  issued 
at  the  instance  of  the  plaintiff,  having  levied  the  same  upon  the 
following  property  and  credits  of  the  defendant,  to  wit  (here 
describe  the  property^,  and  the  said  defendant  desiring  to  have 
said  property  and  credits  discharged  from  the  custody  of  the 
officer : 

Now,  therefore,  said  defendant  and  Thomas  Toung,  his  surety, 
hereby  appearing  and  submitting  to  the  jurisdiction  of  the  court, 
undertake  to  pay  and  satisfy  such  judgment,  if  any,  as  may  be  ren- 
dered against  the  defendant  in  this  case. 

Given  under  our  hands  this  2Jfth  day  of  December,  iS96, 

Richard  Roe, 
Thomas  Toung. 

Taken  and  acknowledged  before  me  and  by  me  approved  this 
9ith  day  of  December,  A.D.  i896. 

Henry  Grimshaw,  J.  P.     (seal) 

IOWA. 

Form  No.  31x4. 

Know  all  men  by  these  presents:  That  we,  Richard  Roe,  as  prin- 
cipal, and  John  Fen  and  Richard  Den,  as  sureties,  all  of  the  county 
of  Boone,  in  the  state  of  Iowa,  are  held  and  firmly  bound  unto  John 
Doe,  in  the  penal  sum  of  one  thousand  dollars,  well  and  truly  to  be 
paid. 

The  condition  of  this  obligation  is  such  that  whereas  James 
Mason,  sheriff  of  Boone  county,  Iowa,  by  virtue  of  a  writ  of  attach- 
ment issued  to  him  by  the  clerk  of  the  District  Court  within  and  for 
the  county  last  above  named,  in  an  action  therein  pending,  wherein 
John  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  did  on  the  5th 
day  of  December,  i8P5,  levy  upon  and  attach  the  following  described 
property  as  that  of  the  said  defendant,  to  wit  (here  give  the  de^ 
scription  of  the  property  attached^  ; 

1.  See  D.  C.  Cornp.  Stat.  (1894),  c.  55^  T)\\%  is  the  form  set  out  in  the  Rules 
1 103.  of  Court.    Cogley*s  Dig.,  p.  79. 
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And  whereas  the  said  defendant  desires  the  discharge  of  said 
attachment : 

Now,  therefore,  if  the  said  Richard  Roe,  defendant,  performs 
the  judgment  of  the  Court  in  said  action,  then  this  obligation  to  be 
void ;  otherwise  to  be  and  remain  in  full  force  and  effect. ^ 
Witness  our  hands  this  19th  day  of  December^  i896, 

Richard  Roe, 
( Justification  of  sureties. )  John  Fen, 

Richard  Den, 

KANSAS. 

Form  No.  31x5. 

(Precedent  in  Woodward  v,  Witascheck,  38  Kan.  761. )a 

Whereas,  an  order  of  attachment  for  two  hundred  and  seventy-five 
dollars  was  issued  in  the  above-entitled  action,  and  certain  goods 
and  chattels,  consisting  of  a  stock  of  drugs,  fixtures,  and  other  chat- 
tels, have  been  seized  under  said  order  of  attachment : 

Now,  we,  the  undersigned,  residents  of  said  county,  for  the  dis- 
charge of  said  attachment  and  restitution  of  said  property,  or  the 
proceeds  thereof,  do  hereby  bind  ourselves  to  the  said  plaintiffs  in 
the  sum  oifive  hundred  and  fifty  dollars  that  said  defendant  shall 
perform  the  judgment  of  said  justice  in  the  above  entitled  action. 

Witness  our  hands,  this  2Srd  day  of  June,  i884* 

Albert  Witascheck.  Joseph  Simmons, 

P,  H,McGuirk,  S,  L.  Runner. 


KENTUCKY.' 

Form  No.  31x6. 

(Bullitf  s  Civ.  Code  Kj.  (1895),  703.) 

Bourbon  Circuit  Court. 
John  Doe,  plaintiff,      ) 

against  >  Bond  to  Discharge  Attachment. 

Richard  Roe,  defendant.  ) 

We  bind  ourselves  to  the  plaintiff,  John  Doe,  that  the  defendant, 

1.  See  Miller's  Rev.  Code  of  Iowa  the  court,  the  attachment  shall  be  dis- 
(1888),  ^  2994.  charged  and  restitution  made  on  the 

This  bond   may  be  taken  and  ap-  property  attached.    Bullitt's  Civ.  Code 

proved   by  the  sheriff  before  the  re-  Ky.  (1895),  ^  2ii. 

turn  of  the  writ,  or  by  the  clerk  after  In  Vaeatton. — The  bond  to  discharge 

thereturn.  Buddx'.Durall,36Iowa3i5.  the  attachment  provided  for  in  §  221 

2.  See  also  the  precedent  in  Mc-  may  be  executed  in  vacation  in  the  ab- 
Gonigle  t;.  Gordon,  11  Kan.  165.  sence  of  the  sheriff,  or  after  the  re- 

3.  In  Term  Time. — If  the  defendant  turn  of  the  order,  before  the  clerk  in 
before  judgment  cause  a  bond  to  be  like  effect  as  if  executed  in  court,  the 
executed  to  the  plaintiff  by  one  or  sureties  in  either  case  to  be  approved 
more  suiiicient  sureties,  approved  by  by  the  sheriff  or  the  clerk,  as  the  case 
the  court,  to  the  effect  that  the  de-  may  be.  Bullitt's  Civ.  Code  Ky. 
fendant  shall  perform  the  judgment  of  (1895),  4  222. 
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Richard  Roe,  shall  perform  the  judgment  of  the  court  in  the  above 
styled  action. 

Witness  our  hands,  this  Idth  dily  of  February,  i897. 

Richard  Roe, 
Thomas  Toung. 
Harvey  Fleming, 
Attest :    Carroll  yohnson.  Judge  of  the  Bourbon  Circuit 
Court  (or  Simon  Stevenson,  Sheriff  oi  Bour- 
bon County),"^ 

LOUISIANA.^ 

Form  No.  3x17- 

Whereas  ^ohn  Doe  commenced  an  action  before  Abraham  Kent, 

a  justice  of  the  peace  of  the ward,  in  the  parish  of  Orleans, 

against  Richard  Roe,  to  recover  the  sum  of  seventy-Jive  dollars,  and 
an  order  of  attachment  has  been  issued  under  which  certain  prop- 
erty of  said  Richard  Roe  has  been  attached ;  and  whereas  the  said 
Richard  Roe  has  applied  to  the  said  justice  of  the  peace  for  an  order 
to  restore  the  property  attached  :  Now,  therefore,  we,  Richard  Roe, 
as  principal,  and  Thomas  Toung  and  Harvey  Fleming,  as  sureties, 
in  consideration  of  the  premises,  and  to  obtain  the  release  from  attach- 
ment of  the  projjerty  attached,  do  hereby  jointly  and  severally  bind 
ourselves  in  the  sum  of  one  hundred  and  fifty  dollars,  and  promise 
to  the  effect  that  if  the  said  plaintiff  shall  recover  judgment  in  said 
action  we  will  pay  to  the  said  plaintiff  the  amount  of  said  judgment 
together  with  interest  and  costs.  -Richard-Roe.  (seal) 

Thomas  Toung,        (seal) 
Harvey  Fleming,     (seal) 

Dated  this  1th  day  of  April,  i897, 

MARYLAND. 

Form  No.  31x8. 

(  Commencement. )' 

Whereas  the  said  yohn  Doe  has  sued  out  of  the  Circuit  Court  of 
Harford  county  an  attachment  against  the  lands,  tenements,  goods, 
chattels,  and  credits  of  the  said  Richard  Roe  to  the  value  oifive  hun^ 
dred  dollars ;  and  whereas  the  sheriff  of  said  county  has  attached 

1.  AttMtatlim. — The  bond  should  be  livering  to  the  sheriff  his   obligation 

attested  by  the  judge  if  executed  dur-  for  the  sum  exceeding  by  one-half  the 

ing  term  time;  if  during  vacation,  by  value  of  the  property  attached,  with 

the  sheriff,  if  executed  prior  to  the  re-  the  surety  of  a  good  and  solvent  per- 

turn  of  the  attachment,  or  by  the  clerk  son  residing  within  the  jurisdiction  of 

if  executed  after  the  return  of  the  at-  the  court  that  he  will  satisfy  such  judg- 

tachment.     Bullitt's   Civ.   Code    Ky.  ment,  to  the  value  of  the  property  at- 

(1895),  703.  tached,  as  may  be   rendered   against 

a.  Defindaat's  Oblicatioii.  —  The  de-  him.   Garland's  Rev.  Code  La.  (1894), 

fendant  may,  after  appearance  in  per-  (  259. 

son  or  by  attorney,  at  any  stage  of  the  8.  For  the  form  of  the  obligation  of 

suit  have  the  property  released  by  de-  the  bond,  see  Form  No.  3706,  supra. 
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the  goods  and  chattels,  rights  and  credits,  of  the  said  Richard  Roe 
to  the  sum  of  Jive  hundred  dollars  as  shown  by  the  return  of  the 
writ ;  and  whereas  the  said  Richard  Roe  is  desirous  of  dissolving 
said  attachment  by  giving  bond  and  surety  according  to  the  Code 
of  Public  Laws  of  the  State  of  Maryland :  Now  the  condition  of  the 
above  obligation  is  such  that  if  the  said  Richard  Roe  shall  satisfy 
any  judgment  that  shall  be  recovered  in  said  action  against  him, 
then  the  said  obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

Witness  our  hands  and  seals,  this  7th  day  of  Aprils  i8P7. 

Richard  Roe.  (  SB  al^ 

Thomas  Toung.        ^ssali 
Harvey  Fleming,     (seal) 

MASSACHUSETTS.^ 

Form  No.  3x19. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  of  Somer- 
ville^  in  the  county  of  Middlesex,  as  principal,  and  Samuel  Short 
and  William  West,  both  of  Chelsea,  in  the  county  of  Suffolk,  as 
sureties,  are  holden  and  stand  firmly  bound  unto  yohn  Doe  o\  Boston, 
in  said  county  of  Suffolk,  in  the  sum  of  nine  hundred  dollars,  to 
the  payment  of  which  to  the  said  John  Doe  or  his  executors, 
administrators,  or  assigns,  we  hereby  jointly  and  severally  bind 
ourselves,  our  heirs,  executors,  and  administrators. 

The  condition  of  this  obligation  is  such  that  whereas  the  said 
John  Doe  has  caused  the  goods  and  estate  of  the  said  Richard  Roe 
to  the  value  of  nine  hundred  dollars  to  be  attached  on  mesne  process 
by  virtue  of  a  writ  in  favor,  of  the  said  John  Doe  against  the  said 
Richard  Roe,  bearing  date  the  nineteenth  day  of  November,  A.  D. 
\%96,  and  returnable  to  the  Superior  Court  for  the  County  of  Suffolk 
in  said  Commonwealth,  on  the  first  Monday  of  January,  A.  D. 
i897/  and  whereas  the  said  John  Doe  desires  to  dissolve  said  attach- 
ment according  to  law : 

Now,  therefore,  if  the  said  Richard  Roe  shall  within  thirty  days 
after  the  final  judgment  in  the  aforesaid  action  pay  to  the  plaintiff 
therein  the  amount,  if  any,  which  he  shall  recover  in  such  action, 
and  shall  also,  within  thirty  days  after  the  entry  of  any  special 
judgment  which  may  be  entered  in  said  action  in  accordance  with 
chapter  one  hundred  and  seventy-one  of  the  Public  Statutes  of 
said  Commonwealth,  pay  to  said  plaintiff  the  sum,  if  any,  for 
which  such  special  judgment  shall  be  entered,  and  if  the  said 
sureties  shall,  within  thirty  days  after  the  entry  of  any  special 
judgment  in  said  action  in  accordance  with  the  first  section  of 
chapter  four  hundred  and  five  of  the  Statutes  of  the  year  eight- 
een hundred  and  eighty-eight,  pay  to  the  said  plaintiff  the  sum, 
if  any,  for  which  said  judgment  shall  be  entered,  then  this  obliga- 

1.  Mass.  Pub.  Stat.  (1887),  c.  161,  ^  122. 
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tion  shall  be  void,  otherwise  it  shall  be  and  remain  in  full  force 
and  virtue.  1 

In  witness  whereof,  we  hereunto  set  our  hands  and  seals,  this 
itventy-third  day  of  November^  A.D.  i8P^. 

Signed  and  sealed  in  presence  of  ^  Richard  Roe,        ^sbal) 

Leonard  A,  Ford,  >  Samuel  Short,       i  sbal^ 

Charles  Mainjoy.  )  William  West,      (sbal) 

1.  condition.  —  The  bond  shall  con-  den  9X  Fall  River ^  within  the  countj 

tain  a  further  condition  pledging  the  of  Bristol^  in  said  Commonwealth,  on 

sureties  to  pay  to  the  plidntiff  within  the  fourth  Monday  of  May  instant ; 

thirty  days  after  the  entry  of  any  spe-  in  which  writ  said  Augustus  Mosher 

cial  judgment  in  accordance  with  the  is  plaintiff,  and  said  John  Dokerty  is 

preceding  section,  the  sum,  if  any,  for  defendant ;  and  whereas  said  defend- 

which  said  judgment  shall  be  entered,  ant  wishes  to  dissolve  the  said  attach- 

Supp.  of  Pub.  Stat.  Mass.  (i888),  c.  ment,  according  to  law.     Now,  there- 

405,  ^  2,  p.  791.  fore,  if  the  above  bounden   Doherty 

The  condition  of   a  bond  given  to  shall  pay  to  the  plaintiff  in  said  action, 

dissolve  an  attachment  in  Tapley  v,  the  amount,  if  any,  which  he  shall  re- 

Goodsell,  133  Mass.  177,  was  as  fol-  cover  therein,  within  thirty  days  after 

lows :  the  final  judgment  in  said  action,  then 

'*  The  condition  of  this  obligation  is  the  above  written  obligation  shall  be 

such,  that  whereas  said  Amos  P.  Tap-  null  and  void,  otherwise  to  remain  in 

ley  has  caused  the  goods  and  estate  of  full  force  and  virtue." 

said  Lucretia  W,  Martin^  to  the  value  In  Russell  v,  Annable,  109  Mass.  72, 

of  six  thousand  dollars,  to  be  attached  the  dissolving  bond  is  set  out  in  these 

on  mesne  process  in  a  civil  action,  by  words  and  figures : 

virtue  .of    a    writ    bearing    date   the  "Knowallmenby  these  presents,  that 

twenty-third    day    of    October,    A.D.  Brastus  Dennett  and  Charles  R.  Pot- 

\%6Sy  and  returnable  to  the  Superior  tie,  of  Boston,  in  the  county  of  Snf- 

Court  then  next  to  be  holden  at  Salem,  folh,  as  principal,  and  George  M.  Ste- 

within  and  for  the  county  of  Essex,  in  vens,  of  Cambridge,  and  yohn  F.  An- 

said  Commonwealth,  on  the  first  Mon-  nable,  of  Somerville,  in  the  county  of 

day  of  December  then  {i%68)  next,  in  Middlesex^  as  surety,  are  holden  and 

which  writ  said   Amos   P,    Tapley  is  stand  firmly  bound  and  obliged  unto 

plaintiff  and  said  Lucretia  W,  Martin  Arthur  W.  Russell,  of  Cambridge  in 

is  defendant;    and   whereas   said   de-  said  Middlesex,  in  the  full  and   just 

fendant  wishes  to  dissolve  the  said  at-  sum  of  two  hundred  dollars,  to  be  paid 

tacbment    according    to    law.     Now,  unto  the  said  Russell,  his  executors, 

therefore,  if  the  above  bounden  Lucre-  administrators   or  assigns,   to  which 

tia  W,  Martin,  Penficld  B.  Goodsell  payment,  well  and  truly  to  be  made, 

9ii6  Andrew  C.  Mudge  shall  pay  to  we  bind  ourselves,  our  heirs,  executors 

the  plaintiff  in  said  action  the  amount,  and  administrators,  jointly  and  sever- 

if  any,  which  he  shall  recover  therein,  ally,  firmly  by  these  presents,  sealed 

within  thirty  days  after  the  final  judg-  with  our  seals,  dated  the  twenty-second 

ment  in   said  action,  then  the  above  day  of  July  in  the  year  of  our  Lord 

written   obligation   shall   be  null  and  one  thousand  eight  hundred  and  sixty- 

void,  otherwise  to  remain  in  full  force  nine.     The  condition  of  this  obliga- 

and  virtue."                                 '  tion   is  such,  that,  whereas   the  said 

In   Mosher   v.   Murphy,   121   Mass.  Russell   has    caused    the    goods   and 

276,  the  condition  appears  thus :  **  The  estate  of  said  Dennett  dk  Pottle,  to  the 

condition  of  this  obligation  is  such,  value  of  two  hundred  dollars,  to  be  at- 

that  whereas  said  Mosher  has  caused  tached  on  mesne  process  in  a  civil  ac- 

the  goods  and  estate  of  said  Doherty,  tion,  by  virtue  of  a  writ  bearing  date 

to  the  value  of  three  hundred  dollars,  the  21st  day  of  July,  A.D.  i869,  and 

to  be  attached  on  mesne  process,  in  a  returnable  to  the  superior  court  for 

civil  action,  by  virtue  of  a  writ,  bear-  civil  business  to  be  holden  at  said  Bos- 

ing  date  the  thirtieth  day  of  April,  A.  ion  within  and  for  the  county  of  Suf- 

D.  1875,  and  returnable  to  the  Second  folk  on  the  first  Tuesday  of  October 

District  Court  of  Bristol^  to  be  hoi-  next,    in  which    said    writ    the    said 
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MICHIGAN.^ 

Form  No.  3xao. 

Know  all  men  by  these  presents,  that  Richard  Roe^  as  principal, 
and  Thomas  Taung"  and  Harvey  Flemings  as  sureties,  are  held  and 
firmly  bound  unto  Simon  Stevenson,  sheriff  of  the  county  of  Mont- 
calm, state  of  Michigan,  in  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Simon  Stevenson  or  to  his  certain  attorney,  heirs,  executors,  admin- 
istrators, or  assigns,  to  which  pa3rment  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  and  each 
and  every  of  them,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  20th  day  of  December,  one 
thousand  eight  hundred  and  ninety. 

The  condition  of  this  obligation  is  such,  that  whereas,  by  virtue 
of  a  writ  of  attachment  issued  out  of  and  under  the  seal  of  the  Cir- 
cuit Court  for  the  county  of  Montcalm,  state  of  Michigan,  in  favor 
of  yohn  Doe  and  against  Richard  Roe,  the  said  Simon  Stevenson, 
sheriff,  has  levied  upon  and  attached  certain  goods,  chattels,  moneys 
and  effects  of  said  defendant,  to  wit  {describe  property)  ; 

And  whereas  the  above  bounden  Richard  Roe  desires  the  release 
of  said  goods,  chattels,  moneys  and  effects  :* 

Now,  therefore,  if  the  above  bounden  Richard  Roe  shall  pay  or 
cause  to  be  paid  any  judgment  which  may  be  recovered  by  the  said 

• 

Arthur  W.  Russell  is  plaintiff,  and  the  liver  to  the  officer  a  bond  executed  to 

said  Erastus  Dennett  and  Charles  R.  him  by  two  or  more  sufficient  sureties. 

Pottle  the  defendants;   and  whereas  being   freeholders  within  this  state, 

the  said  defendants  wish  to  dissolve  either  with  or  without  such  defendant, 

the  said  attachment  according  to  the  or  other  person,  to  the  satisfaction  of 

provisions  of  the  General  Statutes  in  such  officer,  in  a  penalty  double  the 

such  cases  made  and  provided;    Now,  amount  specified,  conditioned  for  the 

therefore,  if  the  above  bounden  Rus-  payment  of  any  judgment  which  may 

sell  shall  pay  to  the  plaintiff  in  said  be  recovered   by  the  plaintiff  within 

action  the  amount,  it  any,  which  he  sixty  days  after  such  judgment  shall  be 

shall    recover  therein,   within   thirty  rendered,  or  in  a  penalty  double  the 

days  after  the  final  judgment  in  said  appraised  value  of  the  property,  and 

action,  then   the  above  written   obli-  conditioned  that  such  property  shall 

gation  shall  be  null   and  void,  other-  be  produced  to  satisfy  any  execution 

wise    to    remain    in    full    force    and  that  may  be  issued,  or  any  judgment 

virtue.  recovered  by  the  plaintiff  in  an  attach- 

Dennett  &  Pottle,          (sbal)  ment  suit.     How.  Anno.  Stat.  Mich. 

George  M.  Stevens,     (seal)  (1882),  §(  7998,  7999. 

John  F.  AnnahU.        (sbai.)  Intlia  J^iftloe'iOoiirt — Bond  of  Defiuid- 

Signed,  sealed  and  delivered  in  the  ant  befiors  Jttdgment  to  DlMliaig«  Prop- 
presence  of  Edward  Raymond ^^  arty. — If^  at  any  time  before  judgment 

In  this  case  it  was  held  that  this  defendant  shall  appear  and  answer  and 
bond,  executed  in  a  firm  name  by  only  shall  give  bond  to  the  plaintiff  in  a  pen- 
one  of  tw^o  partners  named  as  princi-  alty  double  the  amount  claimed,  with 
pals  therein,  could  not  be  enforced  one  or  more  sureties,  to  be  approved  by 
against  the  surety  without  evidence  of  the  justice,  conditioned  to  pay  any 
the  assent  of  the  other  partner  to  the  judgment  that  the  plaintiff  may  recover 
execution.  Russell  v.  Annable,  109  against  him  in  the  action  within  thirty 
Mass.  72.  days  after  the  rendition  thereof,  the 

1.  The  defendant,  or  any  person  in  justice  shall  make  an  order  discharg- 

whose  possession  the  property  attached  ing    the    property    attached.     How. 

is  found,  may,  before  judgment,  de-  Anno.  Stat.  Mich.  (1882),  §6853. 

756  Volume  H. 


8121.  ATTACHMENT,  ETC.  8122. 

plaintiff  in  the  suit  commenced  by  said  attachment,  within  sixty 
days  after  such  judgment  shall  be  rendered,  then  this  obligation  is 
to  be  void,  otherwise  to  remain  in  full  force. 
Signed,  sealed  and  delivered  in  )  Richard  Roe.  ^ssal^ 

presence  of     William  yones,>  Thomas  Toung.         isbal) 

yohn  Smith.        )  Harvev  Pleming.     (seal) 

(yustification  of  sureties,)!^ 

MINNESOTA. 

Form  No.  3x21. 

State  of  Minnesota,  )  District  Court, 

County  of  Ramsey,  \  Second  Judicial  District. 

John  Doe^  plaintiff, 

against 

Richard  Roe,  defendant. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  as  prin- 
cipal, and  George  Rets  and  Henry  B,  Willis,  as  sureties,  are  held 
and  firmly  bound  unto  John  Doe,  the  plaintiff  in  the  above  entitled 
action,  in  the  sum  oi  four  thousand  dollars,  lawful  money  of  the 
United  States,  to  be  paid  unto  the  said  John  Doe,  his  heirs,  execu- 
tors, administrators,  or  assigns,  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  ^^M  day  of  Z>^c^m^^r,  A.D.  iS96, 

The  condition  of  this  obligation  is  such,,  that  whereas  certain 
projjerty  of  said  defendant,  Richard  Roe,  has  bqen  levied  upon  and 
seized  under  a  writ  of  attachment  issued  in  the  above  entitled  ac- 
tion, and  said  defendant  desires  to  have  said  property  discharged 
from  said  attachment: 

NoWf  therefore,  if  said  defendant  shall,  pay  such  judgment  as  said 
plaintiff  shall  recover  in  said  action  (in  case  plaintiff  recovers  judg- 
ment ) ,  or  an  amount  thereon  equal  to  the  value  of  the  property  attached 
as  aforesaid,  then  this  obligation  shall  be  void,  otherwise  of  force. ^ 
Signed,  sealed,  and  delivered   in  ^  Richard  Roe,  (seal 

presence  of   David  F,  Peebles,  >  George  Reis,  (sbal^ 

John  W,  White.      )  Henry  B.  Willis.     (sealJ 

(Acknowledgment, ) 

(  Justification  of  sureties, ) 

Form  No.  3x23. 
State  of  Minnesota,  )  In  Justice  Court, ' 

County  of  Goodhue.  \  Before  Albert  Johnson, 

Justice  of  the  Peace. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  as  prin- 

1.  See  the  title  Justifications  of        a.  See  Mason  v.  Aldrich,  36  Minn, 
SuRSTiBS.  283. 
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cipal,  2XiA  Arthur  Pierce  and  yohn  C.  Seebach,  as  sureties,  are  held 
and  firmly  bound  unto  yohn  Doe^  the  plaintiff  in  the  above  enti- 
tled action,  in  the  sum  of  two  hundred  dollars,  lawful  money  of  the 
United  States,  to  be  paid  unto  the  said  yohn  Doe,  his  heirs,  execu- 
tors, administrators,  or  assigns,  for  which  pa3rment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  ^Jfth  day  of  December,  A.D. 

The  condition  of  this  obligation  is  such,  that  whereas  certain 
property  of  said  defendant,  Richard  Roe,  has  been  levied  upon  and 
seized  under  a  writ  of  attachment  issued  in  the  above  entitled  action, 
and  said  defendant  desires  to  have  said  property  discharged  from 
said  attachment : 

Now,  therefore,  if  said  defendant  shall  pay  the  amount  of  the 
judgment  in  said  action,  with  costs  and  interests  thereon,  if  judg- 
ment is  rendered  against  him  therein,  and  shall  abide  the  judgment 
of  said  justice  in  this  action,  then  this  obligation  shall  be  void, 
otherwise  of  force. 
Signed,  sealed,  and  delivered  ^  Richard  Roe,  (sbalj 

in  presence  of  I  Arthur  Pierce,         ^seal 

W.  C.  Williston,   \  yohn  C.  Seebach.     (sbalj 

E.  M.   Wilson.      J 

!  Acknowledgment. ) 
yustification  of  sureties. ) 

MISSISSIPPI. 

Form  No.  3x23. 

State  of  Mississippi,  Adams  county. 

We,  Richard  Roe,  as  principal,  and  yohn  Pen  and  Richard 
.-.  Den,  as  sureties,  are  held  and  bound  to  pay  to  yohn  Doe,  plaintiff, 
the  sum  of  one  thousand  dollars,  unless  the  said  Richard  Roe  shall 
pay  and  satisfy  any  judgment  and  all  costs  which  may  be  recovered 
against  him  by  the  said  yohn  Doe,  in  his  attachment  suit  against  the 
said  Richard  Roe  for  the  sum  of  jive  hundred  d9llars,  returnable 
before  the  Circuit  Court  of  Adams  county,  on  the  2d  day  of  Feb- 
ruary, A.D.  i8P7.i 

Witness  our  hands,  this  the  26th  day  of  December,  A.D.  i8Ptf. 

Richard  Roe. 
yohn  Pen, 
Richard  Den. 
I  approve  the  above  bond,  this  the  26th  day  of  December^  A.D. 
iS96.  Henry  Slocum.  Sheriff. 

Form  No.  3x24* 

State  of  Mississippi,  Adams  county. 

We,  Richard  Roe,  as  principal,  and  yohn  Pen  and  Richard  Den^ 

1.  Form  of  bond  to  discharge  attachment  for  debt  due,  see  Miss.  Anno. 
Code  (1892),  W  i54»  '55- 
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as  sureties,  are  held  and  bound  to  pay  yohn  Doe,  the  plaintiff,  the 
sum  of  one  thousand  dollars,  unless  Richard  Roe  shall  well  and 
truly  pay  to  yohn  Doe  the  sum  demanded  by  him  as  plaintiff  in  his 
attachment  suit  for  a  debt  not  due,  the  sum  oifive  hundred  dollars, 
on  or  before  the  12th  day  of  January,  A.D.  loP?,  and  pay  the  costs 
of  said  attachment  suit,  which  suit  is  pending  in  the  Circuit  Court  of 
Adams  county,  Miss.^ 
This  the  2Mh  day  of  December,  A.D.  i85^. 

Richard  Roe, 
yohn  Fen. 
Richard  Den. 
I  approve  the  above  bond,  this  the  2^th  day  of  December,  A.D. 
i8^.  Henry  Slocum,  Sheriff. 

MISSOURI. 

Form  No.  3x25. 
(a  Mo.  Rev.  Stat.  .(1889),  p.  3250.) 

(  Caption  as  in  Form  No,  3126.) 

We,  yohn  Smith,  the  defendant  in  the  above  entitled  cause,  as 
principal,  and  yohn  Brown  as  surety,  stand  indebted  to  yack  Pott, 
the  above  named  plaintiff,  in  the  sum  of  two  thousand  dollars  (the 
sum  to  be  sufficient  to  satisfy  the  debt  sworn  to,  interest  and  costs), 
upon  this  condition  :  That  if  the  said  yohn  Smith  shall  pay  to  the 
said  yack  Pott  the  amount  which  may  be  adjudged  in  favor  of  the  said 
Jack  Pott,  with  interest,  and  all  costs  of  suit,  on  or  before  the  frst 
day  of  the  next  term  after  that  at  which  judgment  shall  be  rendered, 
then  this  bond  to  be  void ;  otherwise  it  shall  remain  in  full  force. 

(  Conclusion  as  in  Form  No.  3126.) 

Form  No.  3x26. 

(2  Mo.  Rev.  Stat.  (1889),  p.  2350.) 
Charles  ^^^^^^^^^  plaintiff,  )      3^^^^^  ^  ^  j,.^^^  .^^^.^^  ^^  ^^^ 

yohn   Smith,  defendant.      )  ™ 

We,  yohn  Smith,  the  defendant  in  the  above  entitled  cause,  as 
principal,  and  yohn  Brown,  as  surety,  stand  indebted  to  Charles  B. 
Fisher,  the  aboVe  named  plaintiff,  in  the  sum  of  two  hundred  dol- 
lars {the  sum  to  be  double^  the  value  of  the  property,  effects  and 
credits  attached) ,  upon  this  condition  :  That  if  the  said  yohn  Smith 
shall  have  the  property,  effects  and  credits  attached  in  the  above 
entitled  cause,  that  is  to  say  (here  describe  such  property ,  effects  and 
credits),    forthcoming  when  and  where   the  said   L.   M,    Pipes, 

justice   of   the  jjeace  within  and  for  M township,    in    the 

county  of  Howard,   shall  direct,  and  further  abide  the  judgment 

1.  Form  of  bond  for  attachment  for  debt  not  due.    Miss.  Anno.  Code  (1892), 

W  156, 157- 
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which  shall  be  rendered  in  the  said  cause,  this  bond  shall  be  void ; 
otherwise  it  shall  remain  in  full  force.  John  Smith,     (sbal^ 

yohn  Brown,    (seal) 
Witness,  etc. 

This  bond  is  approved  by  me,  this  ith  day  of  December ,  i8P^. 

L,  M,  Pipes,  justice  of  the  peace. 


NEVADA. 

Form  No.  3x27. 

(Precedent  in  Laveagat;.  Wise,  13  Nev.  399.) 

In  District  Court,  Fourth  Judicial  District,  Nevada. 
Laveaga  dh  Hawley 

V. 

The  yersey  Mining  and  Smelting  Company. 

Whereas,  the  above-named  plaintiffs  have  commenced  an  action 
in  the  aforesaid  court  against  the  above-named  defendant ;  .  .  . 
and,  whereas,  an  attachment  has  been  issued,  directed  to  Richard 
Nash,  ...  whereby  he  is  commanded  to  attach  and  safely  keep 
all  the  property  of  said  defendant  within  his  custody,  not  exempt 
from  execution,  .  .  .  unless  the  defendant  give  him  security,  by 
the  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  said  demand,  besides  costs,  in  which  case  to  take 
such  undertaking ;  and,  whereas,  the  said  defendant  is  desirous  of 
giving  the  undertaking  mentioned  in  said  writ. 

Now,  therefore,  we,  the  undersigned,  residents  of  the  County  of 
Humboldt,  State  of  Nevada,  in  consideration  of  the  premises  and  to 
prevent  the  levy  of  said  attachment,  do  hereby  jointly  and  severally 
undertake,  in  the  sum  of  two  thousand  Jive  hundred  dollars,  gold 
coin  of  the  United  States,  and  promise  to  the  effect  that  if  the  said 
plaintiffs  shall  recover  judgment  in  said  action  we  will  pay  the 
said  plaintiffs,  upon  demand,  the  amount  of  said  judgment,  together 
with  costs,  not  to  exceed  in  all  the  sum  of  two  thousand  Jive  hun- 
dred dollars,  gold  coin  of  the  United  States. 

Dated  July  7,  iS76.  Alexander  Wise, 

N,  Levy. 

NEW  YORK.* 

Form  No.  3x28. 

(  Venue  and  title  of  action  as  in  Form  No,  30i90, ) 

The  sheriff  of  the  city  and  county  of  New  Tork,  under  a  war- 


1.  Compare  the  precedents  in  Cole- 
man V.  Bean,  14  Abb.  Pr.  (N.  Y.  C. 
PI.)  39,  3  Keyes  (N.  Y.)  94;  Gilmore 
V.  Crowell,  t/j  Barb.  (N.  Y.)  62 ;  Cock- 
croft  V,  Claflin,  64  Barb.  (N.  Y.)  465. 

Upon  such  an  application,  the  de- 
fendant must  give    an    undertaking, 


with  at  least  two  sufficient  sureties,  to 
the  effect  that  he  will  on  demand  pay 
to  the  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  in 
the  action  against  him,  not  exceeding 
a  sum  specified  in  the  undertaking, 
with  interest.     The  sum  so  specifi^ 
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rant  of  attachment  issued  herein,  having  levied  on  certain  property 
of  the  defendant  herein,  to  wit,  600  barrels  of  apples;  and  the  said 
defendant  having  appeared  in  this  action  and  he  now  applying  for 
an  order  to  discharge  said  warrant  of  attachment  as  to  the  whole  of 
said  property  of  the  defendant  attached  thereunder : 

Now,  therefore,  we,  yohn  Jones^  of  No.  310  Canal  street,  in  the 
city  of  New  Tork,  and  James  Hudson^  of  No.  9S  West  street,  in 
the  city  of  New  Tork^  do  hereby  jointly  and  severally  undertake  in 
the  sum  of  $1,000,  pursuant  to  the  statute  in  such  case  made  and 
provided,  that  s&id  Etc Aard Eoe,  defenda,nt  herein,  will,  on  demand, 
pay  to  the  plaintiff  herein  the  amount  of  any  judgment  which  may 

must  be  at  least  equal  to  the  amount  within  which  to  furnish  an  undertak- 
of  the  plaintiff's  demand,  as  specified  ing,  in  all  respects  like  the  one  to  be 
in  his  affidavit ;  or,  at  the  option  of  the  furnished  by  the  first  plaintiff.  And 
defendant,  equal  to  the  appraised  value  if  he  furnishes  it  within  the  time,  he 
according  to  the  inventory  of  the  has  the  same  rights  and  privileges,  and 
property  attached ;  or,  if  the  applica-  is  subject  to  the  same  duties  and  li^bil- 
tion  is  to  discharge  the  attachment  as  ities,  with  respect  to  the  vessel  and  its 
to  a  part  only  of  ue  property  attached,  proceeds,  and  the  subsequent  proceed- 
to  the  appraised  value  of  that  portion,  ings  relating  thereto,  as  if  his  were  the 
N.  Y.  Code  Civ.  Proc,  §  688.  first  warrant.    N.  Y.  Code  Civ.  Proc, 

Where   there  are  two  or  more  de-  (  701. 

fendantB  and  an  application  is  made  See  Arizona. — Rev.  Stat.  (1887),  p. 

by  one  or  more,  but  not  by  all   of  60,  par.  58. 

them,  the  undertaking  must  provide  Colorado.  —  Mill's    Anno.    Code 

for  the  payment    of    any    judgment  (1896),  $111. 

which  may  be  recovered  against  any  Georgia,  —  Code    (1882),    ^§    33i9» 

of  the  defendants  in  the  action,  unless  3320. 

the  applicant  makes  proof  by  affidavit,  Idaho. — Rev.  Stat.  (1887),  ^  4320. 

to   the   satisfaction    of    the  court  or  Indiana. — Horner's  Stat.  (1896),  J^ 

judge,  that  the  property,  with  respect  928,  945. 

to  which  the  application  is  made,  be-  Iojl'o. — Miller's  Rev.  Code  (1890), 

longs  to  him  separately ;  in  which  case  ^  2994. 

the  undertaking  must  provide  for  the  Kansas. — Gen.  Stat.  (1889),  §^  4299, 

payment  of  any  judgment  which  may  4312,  4313. 

be  recovered  in  the  action  against  the  Minnesota. — Stat.  (1894),  ^  5299. 

applicant,  either  alone  or  jointly  with  Missouri. — Burns'  Anno.  Prac.  Code 

any  other  defendant.     Whereanappli-  (1896),  f  814. 

cation   is  made,  as  prescribed  in  this  Nebraska. — Consol.  Stat.  (1893),   ^ 

section,  at  least  two  days'  notice  there-  2729. 

of,  with  a  copy  of  the  affidavit,  must  Nevada. — Gen.  Stat.  (1885),  ^^3161, 

be  served  upon  the  plaintiff's  attorney,  3162. 

who  may  oppose  the  application  by  North  Dakota. — Rev.  Code   (1895), 

proof,  by  affidavit,  that  one  or  more  (  5371  • 

of  the  other  defendants  own  or  have  an  Oklahoma.  —  Stat.    (1893),  (^   4094, 

interest  in  the  property.     N.  Y.  Code  4107. 

Civ.  Proc.,  4689.  South   Carolina.  —  Code  Civ.  Proc. 

Where  a  foreign  vessel,  or  a  share  (1893),  ^  ^^3- 

or    interest    therein,     has    been    at-  Utah.  —  2   Comp.    Laws    (1888),    ^ 

tached   and  valued,  as    prescribed  in  3325. 

article  second   of  this   title,  and  the  Wisconsin. — Sanb.  &  B.  Anno.  Stat. 

plaintiff  in  the  first  warrant  of  attach-  (1889),  ^  2*j^. 

ment  fails  to  give  an  undertaking  to  Wyoming. — Rev.  Stat.  (1887),  ^2893. 

prevent  the  release  thereof,  the  court  Undertaking  for  discharge  of  two  or 

or  judge  may  grant  to  the  plaintiff  in  more  defendants — North   Dakota, — 

a  second  warrant,  then  in  the  sherifTs  Rev.  Code  (1895),  ^  5372- 

hands  for  execution,  an  extension  of  South    Carolina.--Code  Civ.    Proc. 

not  more  than  three  days  thereafter,  (1893),  (263. 
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be  recovered  in  this  action  against  him,  the  said  defendant,  not  ex- 
ceeding  the  sum  specified  in  this  undertaking  with  interest. 
Dated  New  Tork,  November  6^  iS96,  yohn  yanes, 

yatnes  Hudson, 

!  Affidavit  of  sufficiency  same  as  in  Form  No.  2717, ) 
Acknowledgment  as  in  Form  No.  2717.) 
Approval  as  in  Form  No.  2717,) 

NORTH  CAROLINA. 

Form  No.  3x219. 

(I  N.  Car.  Code  (1883),  p.  352.) 

yokn  Doe     ) 
against        >  County  of  Wake, 
Richard  Roe.  ) 

Whereas,  the  property  of  the  above  named  Richard  Roe  has  been 
attached,  and  the  defendant  desires  a  discharge  of  said  attachment 
on  giving  security  according  to  law. 

Now,  therefore,  we,  yohn  Fen,  of  Wake  county,  and  Richard 
Den,  of  Wake  county,  undertake  in  the  sum  of  two  hundred  dollars 
(the  sum  named  must  be  at  least  double  the  amount  claimed  by  plain- 
tiff) ,  that  if  the  said  attachment  be  discharged,  we  will  pay  to  the 
plaintiff,  on  demand,  the  amount  of  the  judgment  that  may  be  re- 
covered against  the  defendant  in  this  action.  yohn  Fen. 

Dated  this  19th  day  oi.  April,  i897.  Richard  Den. 

NORTH  DAKOTA. 

Form  No.  3x30. 

State  of  North  Dakota,     )  In  District  Court, 

County  of  Grand  Forks,  \  First  Judicial  District. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

An  attachment  having  been  issued  in  the  above  entitled  action  to 
the  sheriff  of  the  county  of  Grand  Forks,  and  the  above  named  de- 
fendant having  appeared  in  such  action,  and  being  about  to  apply 
to  the  clerk  who  issued  such  attachment,  or  to  the  above  mentioned 
court,  to  discharge  the  same,  we,  yohn  Fen  and  Richard  Den, 
hereby  undertake,  in  l4ie  sum  of  one  thousand  dollars,  that  we  will, 
on  demand,  pay  to  the'  above  named  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  against  the  above  named  defend- 
ant in  this  action,  not  exceeding  the  above  mentioned  sum. 

Dated  Af>ril  19,  i897,  yohn  Fen, 

Richard  Den. 


Form  No.  3x31. 

State  of  North  Dakota,     )  In  District  Court, 

County  of  Grand  Forks.  \  First  Judicial  District. 
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John  Doe,  plaintiff,       i  Undertaking  by  Defendant  in  Attach- 
against  >  ^    ^  ment 

Richard  Roe,  defendant.  )  »* 

A  warrant  of  attachment  having  been  issued  in  the  above  entitled 
action  to  the  sheriff  of  the  county  of  Grand  Forks,  and  said  sheriff 
having  attached  (or  being  about  to  attack)  projjerty  of  the  defend- 
ant, we,  yohn  Fen  and  Richard  Den,  undertake,  in  the  sum  of  one 
thousand  dollars,  that  we  will  pay  any  judgment  which  the  plain- 
tiff may  obtain  against  the  defendant  in  said  action,  not  exceeding 
the  above  mentioned  sum.  yohn  Fen. 

Dated  April  19,  iS97.  Richard  Den, 

OHIO. 

Form  No.  313a. 

Court  of  Common  Pleas,  Franklin  County. 
John  Doe,  plaintiff,       ) 

against  >  Undertaking  to  Discharge  Attachment. 

Richard  Roe,  defendant.  ) 

We,  Richard  Roe,  defendant,  and  John  Fen  and  Richard  Den, 
residents  of  the  county  of  Franklin,  state  of  Ohio,  hereby  bind 
ourselves  to  the  plaintiff,  John  Doe,  in  the  sum  of  two  thousand  dol- 
lars, that  the  defendant,  Richard  Roe,  shall  perform  the  judgment 
of  the  court  in  this  action,  if  the  attachment  herein  shall  be  dis- 
charged. 

Witness  our  hands  and  seals,  this  26th  day  of  April,  i8P7.i 

Richard  Roe,      (seal^ 
yohn  Fen.  (sbal) 

Richard  Den,     (seal) 

OREGON. 

Form  No.  3133. 
(I  Hill's  Anno.  Laws  Oregon  (1892),  p.  1049.) 

Justices'  court  for  the  Precinct  of . 

State  of  Oregon,  county  of  Multnomah, 

yohn  Doe      ) 
against         >  Civil  action  to  recover  money. 
Richard  Roe,  ) 

Whereas,  on  the  application  of  the  above-named  defendant.  Rich' 
ard  Roe,  an  order  has  been  made  in  the  above-entitled  action,  dis- 
charging certain  property  of  the  said  defendant  from  an  attachment 
heretofore  issued  and  levied  in  such  action  by  and  on  behalf  of  the 
above-named  plaintiff,  yohn  Doe:  We,  John  Fen  and  Richard  Den, 
sureties,  hereby  undertake  to  pay  said  plaintiff  the  amount  of  any 
judgment  that  may  be  recovered  against  said  defendant  in  such  action. 

Dated  this  2Gth  day  of  April,  iS97. 

yohn  Fen,         )  c?       .. 
Richard  Den,  \  ^^"^^^'^^^ 

1.  See  Ohio  Rev.  Stat.  (1894),  §  5545. 
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PENNSYLVANIA BOND. 

Form  No.  3x34. 

{  Commencement  including  title  of  cause  and  the  obligation  clause.  )l 
Whereas  the  said  Richard  Roe  having  been  examined  before  H. 
L,  Robinson^  Judge  of  the  Court  of  Common  Pleas  of  said  county, 
on  the  complaint  of  the  said  yohn  Doe  that  the  said  Richard  Roe 
is  indebted  to  him  in  the  sum  oijive  hundred  dollars,  and  that  he 
has  fraudulently  assigned  his  property  (or  as  the  case  may  be)^  and 
the  said  judge  is  satisfied  that  the  allegations  in  said  complaint  are 
substantiated :  Now  the  condition  of  this  obligation  is  such  that  if 
the  said  Richard  Roe  shall  pay  to  the  said  J^ohn  Doe,  his  executors, 
administrators,  or  assigns,  the  amount  of  the  judgment  recovered  in 

the  above-stated  case,  with  interest,  and  costs  of  suit,  within 

months  from  the  date  hereof,  then  this  obligation  to  be  void ;  other- 
wise to  be  and  remain  in  full  force  and  virtue. ^ 
Signed,  sealed,  and  delivered  in         Richard  Roe,  (sbal' 

presence  of       yohn  Smith,  Thomas  Toung,       (seal 

William  yones,  Harvey  Fleming,    (seal 

PENNSYLVANIA RECOGNIZANCE. 

Form  No.  3<35' 

(  Title  of  cause  and  court, ) 

Fayette  County,  ss. : 

We,  Richard  Roe,  the  defendant,  and  Thomas  Young,  and  ITar^ 
vey  Fleming,  all  of  the  county  aforesaid,  severally  acknowledge 
ourselves  to  be  indebted  to  the  said  yohn  Doe,  plaintiff,  in  the  sum 
of  one  thousand  dollars  to  be  levied  of  our  respective  goods  and 
chattels,  lands  and  tenements,  and  to  be  void  on  condition  that 
the  said  Richard  Roe  shall  pay  to  the  said  yohn  Doe  the  debt  or 
damages,  interest,  and  costs,  that  may  be  recovered  against  hitn  in 
the  above  stated  action.  Richard  Roe. 

Taken  and  acknowledged  May  10,      )  Thomas  Toung, 

1897,  before  me,  >  Harvey  Fleming. 

Peter  Prim,  Prothonotary.      ) 

RHODE    ISLAND.  ^ 

Form  No.  3x36. 

(  Commencing  as  in  Form  No,  2928,  supra,  continuing  down  to*) 
Now,  therefore,  if  the  final  judgment  in  the  action  commenced  by 

1.  For  the  obligation,  see  Form  No.  bond    upon    which    the    property    is 

2734,  supra,  restored     to     him,     the     proceeding 

S.  Where   in    an    attachment    suit,  becomes   thereafter  a  mere   personal 

under   the    Act    of    March    17,  1869,  action.     Brenner  t*.  Mojer,  98  Pa.  St. 

the  defendant   appears   and   gives    a  274. 
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said  writ  shall  be  forthwith  paid  and  satisfied  after  the  rendition 
thereof,  in  case  such  judgment  shall  be  rendered  against  said  de- 
fendant, then  this  obligation  shall  be  null  and  void,  otherwise  shall 
be  and  remain  in  full  force  and  effect.^  ■ 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
eth  day  of  April,  A.D.  i8P7. 

Executed  and  delivered  in  the  Richard  Roc,            ^seal^ 

presence  of  Thomas  Toung.        isbal) 

WiliiafN  West,  Harvey  Fleming,     (seal.) 

1.  Blioda  Island  —  Generally.  —  The  ment  the  said  Benjamin  Baston^  Jr., 

defendant,  at  any  time  within  forty-  sheriff,  has,  upon  tender  and  delivery 

eight  hourfi,  exclusive  of  Sundays  and  to  him  of  this  bond,  surrendered  said 

legal  holidays,  may  deliver  to  the  at-  goods  and  chattels  so  attached  as  afore- 

taching  officer  a  bond  in  the  penal  sum  said  to  said  defendant, 

of  the  amount  of  damages  laid  in  the  **  Now,  therefore,  if  final  judgment 

writ,  signed  by  the  defendant  or  some-  in  the  action  commenced  by  said  writ 

one  in  his  behalf,  with  surety,  or  sure-  shall  be  forthwith  paid  and  satisfied 

ties,  to  the  satisfaction  of  such  officer,  after  the  rendition  thereof,  in  case  said 

with  a  condition  therein  that  the  same  judgment   shall   be  rendered   against 

shall  be  null  and  void  if  the  final  judg-  the  said  defendant,  then  this  obliga- 

ment  or  decree  in  the  action  or  cause  tion  shall  be  null  and  void,  otherwise 

shall  be  forthwith  paid  and  satisfied  shall  be  and  remain  in  full  force  and 

after  the  rendition  thereof.     R.  I.  Gen.  effect.     Now,  therefore,  if  at  any  time 

Laws  (1896),  c.  125,  4  14.  after  final  judgment  shall  have  been 

In  Easton  v,  Ormsby,  18  R.  I.  310,8  rendered  in  the  action  in  which  such 

bond  was  tendered  to  the  sheriff,  con-  attachment  was  made,  said  goods  and 

ditioned  as  follows :  chattels  shall,  upon  request,  be  in  as 

^*  Whereas,  the  said  ^<»M/amf»£<7.f/0/ff,  good  order  and  condition  as  when  so 

Jr.,  is  sheriff  of  the  county  of  Newport  surrendered,   returned  to    the  oflScer 

m  said   state  of   Rhode  Island  ;   and  taking  this  bond,  or  to  any  officer  who 

whereas,  the  above  named  Benjamin  shall  be  charged  with  the  service   of 

Boston,  Jr.,  as   such   sheriff,  has  at-  an  execution  levied  or  issued  upon  the 

tached  upon  a  certain  writ  dated  No-  judgment  rendered  in  the  action  com- 

vember  21^  i859,  wherein  Alfred  W.  menced  by  said  writ,  or  if  said  judg- 

Hill  of  Maiden,  in  the  state  of  Mas-  ment  shall   have  been   paid   or  shall 

aackusetts,   is   plaintiff,  and   yohn   C.  immediately  be  paid  together  with  the 

At-water  of    Newport    is    defendant,  costs  upon  such  execution,  upon  the 

which  said  writ  is  returnable   to  the  making  of  such  request  for  the  return 

supreme  court  to  be  held  at  Newport,  of  said  goods  and  chattels,  then  this 

in  the  state  of  Rhode  Island,  on  the  obligation   shall   be  void ;    other^'ise 

fourth  Monday  of  March,  A.D.  \%90,  shall  be  and  remain  in  full  force  and 

the  following  goods  and  chattels,  viz. :  effect.*' 

all  and   singular  the  stock  of  goods  It  was  held  that  the  bond  was  good 

found  by  him  at  the  time  of  this  at-  as  a  common  law  bond  though  invalid 

tachment    in  the  store  numbered  286  as  a  statutory  bond, 

on  Thames  street  in  said  city  of  New-  Attachment    of    Personalty,    bond 

port,  consisting  of  hats,  caps,  watches,  for     release     of,     within     forty-eight 

jewelry  of  different  kinds,  shirts,  un-  hours,  see  R.  I.  Gen.   Laws  (1896),  p. 

derwear,  and  other  articles  comprising  877. 

a    first-class   furnishing   goods   store,  Personalty  in  Trustee's  Hands,  bond 

which  were  set  out  to  the  said  sheriff  for  release  of,  see  R.   I.  Gen.   Laws 

by  the  said  plaintiff  as  the  goods  and  (1896),  pp.  879,  880. 

chattels  of  the  said  defendant  at  the  Shares  of  Stock  attached,  bond  for 

time  of   making  such  attachment,  to  release  of,  see  R.  I.  Gen.  Laws  (1896), 

wit,  on  the  twenty-first  dvij  of  Novem-  p.  880. 

ber,  A.D.  i%89,  at  7  o'clock  and  thirty  Reducinfr  Amount  of  Bond  for  re- 
minutes  in  the  afternoon.  lease  of    chattels  attached,  see   R.  I. 

"And  whereas,  after  such  an  attach-  Gen.  Laws  (1896),  p.  878. 
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SOUTH    CAROLINA. 

Form  No.  3137. 

I  (Precedent  in  Sullivan  v,  Williams,  43  S.  Car.  489.) 

Know  all  men  by  these  presents,  that  we,  George  IV.  Susong  IV. 
A.  Susong,  A,  E,  Susong,  y antes  H.  Rumhc^gh  and  D.  L.  Boyd, 
known  as  Susong  db  Co. ,  nonresidents  in  South  Carolina,  and  Adex- 
ander  Stuart,  residing  in  Greenville  city,  State  of  South  Carolina, 
and  a  freeholder  in  said  state,  and  James  T.  Williams,  residing  in 
Greenville  city,  State  of  South  Carolina,  and  a  freeholder  in  said 
state,  are  held  and  firmly  bound  unto  W.  E,  Sullivan,  of  said  state, 
a  creditor  suing  the  said  Susong  d  Co.,  who  has  prosecuted  attach- 
ment proceedings  against  the  said  Susong  d:  Co.,  on  the  ground  of 
their  nonresidence  in  said  state,  in  the  sum  of  twenty-one  thou* 
sand  and  fifty  dollars,  to  be  paid  unto  the  said  W.  E.  Sullivan, 
his  certain  attorneys,  executors,  administrators,  and  assigns, 
to  which  payment  well  and  truly  to  be  made  and  done  we  bind 
our  heirs,  executors,  and  administrators,  jointly  and  severally, 
by  these  presents.  Sealed  with  our  seals,  and  dated  this  27th 
day  of  yuly,  A.D.  i8<97,  and  in  the  112th  year  of  the  American 
independence. 

Whereas,  a  warrant  of  attachment  has  been  issued  on  the  applica- 
tion of  the  said  W.  E.  Sullivan,  against  said  Susong  d:  Co.,  as  non- 
resident debtors,  directed  to  the  sheriffs  of  the  counties  of  Aiken, 
Edgefield,  Abbeville,  Laurens,  and  Greenville,  said  state,  com- 
manding them  to  attach  and  safely  keep  all  the  property  of  the  said 
Susong  d  Co.  within  their  respective  counties,  consisting  especially 
of  the  roadbed,  right  of  way  and  franchises  of  the  Atlantic,  Green- 
ville and  Western  Railway  Company  within  the  counties  above 
named ;  also,  of  about  twenty  thousand  dollars  of  township  bonds, 
deposited  in  the  Greenville  National  Bank,  of  Greenville,  said  state ; 
also,  real  estate  of  said  George  W.  Susong,  in  the  town  and  county 
of  Greenville,  said  State ;  also,  real  estate  of  said  D.  L.  Boydy  in 
the  town  and  county  of  Greenville,  said  State ;  and  all  other  prop- 
erty both  real  and  personal,  in  the  hands,  possession,  or  control  of 
said  Susong  d  Co.  or  any  of  them,  or  their  agents  or  servants,  in  the 
several  counties  above  named,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  demands  of  the  said  W,  E.  Sullivan,  the  creditor 
plaintiff,  amounting  to  ten  thousand  five  hundred  and  eighteen 
and  36-100  dollars,  with  interest,  together  with  all  the  costs  and 
expenses. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Susong d  Co.,  Alexander  Stuart  emd  James  T.  Williams 
shall  and  will  on  demand  pay  to  the  plaintiff  creditor,  to  the  afore- 
said W.  E,  Sullivan,  the  amount  of  judgment  that  may  be  recovered 
against  the  said  Susong  d  Co,,  defendant  debtors  in  the  action 
brought  by  said  W.  E,  Sullivan  against  the  said  Susong  d  Co,,  in 
the  Court  of  Common  Pleas  for  Aiken  county,  for  ten  thousand  five 
hundred  and  eighteen  and 36-100  dollars,  then  this  undertaking  shall 
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be  void  and  of  none  effect,  otherwise  to  remain  in  full  force  and 
virtue. 


Signed,    sealed,   and   delivered  ^ 
in  the  presence  of 

W,  C.  Benet^  M.  F,  Ansel,  as  to 


G.  W,  Susong,  Boyd  and  Rum-    >  D,  L,  Boyd, 


G.   W.  Susong,  (l.s. 

Alex.  Stuart.  (l.s. 

yas.  T.  Williams.       (l.s. 


!L.s. 
L.s. 


yas.  H.  Rumhough. 
W.  A.  Susong.  (l.s. 

A,  E.  Susong.  (l.s. 


bough;  G,  G.  Wells,  as  to  Alex. 
Stuart  and  yas.  T  Williams;  R. 
y.  Stokeley,  as  to  the  two  last.         ^  ^  ^        ^ 

(yustijication  of  sureties  and  approval  of  hdnd  as  shown  in  the 
precedent. ) 

south  DAKOTA. 

Form  No.  3138. 

State  of  South  Dakota,  )  In  Circuit  Court, 

County  of  Hughes.  \  Sixth  Judicial  Circuit. 

*   ^  '.  *^.  '       /      Undertaking  on  Discharcrincr  Attach- 

against  >  ^  &    & 

Richard  Roe,  defendant.  ) 

An  attachment  having  been  issued  in  the  above  action  to  the  sheriff 
of  the  county  of  Hughes,  and  the  above  named  defendant  having 
appeared  in  such  action,  and  being  about  to  apply  to  the  officer  who 
issued  such  attachment,  or  to  the  above  mentioned  court,  for  an 
order  to  discharge  the  same,  we,  Richard  Roe,  yohn  Fen,  and 
Richard  Den,  do  hereby,  pursuant  to  the  statute  in  such  case  made 
and  provided,  undertake  in  the  sum  of  one  thousand  dollars,  that  we 
will,  on  demand,  pay  to  the  above  named  plaintiff  the  amount  of  the 
judgment  which  may  be  recovered  against  the  aboVe  named  defend- 
ant in  this  action,  not  exceeding  the  above  mentioned  sum. 

Dated  April  26th,  1 897.1  Richard  Roe. 

yohn  Fen. 

(Acknowledgment  and  justification  of  sureties. )     Richard  Den. 

TEXAS. 

Form  No.  3139. 

yohn  Doe,  plaintiff,       )  "  No.  187. 

against  >  In  the  District  Court  of  Freestone  county, 

/?iVAarfl?/?<?tf,  defendant.  )         Texas. 

Whereas,  by  virtue  of  a  writ  of  attachment  issued  out  of  the  dis- 
trict court,  in  and  for  Freestone  county,  Texas,  against  Richard 
Roe,  defendant  in  the  above  entitled  cause,  bearing  date  the  1st  day 
of  May,  A.D.  i8P7,  whereon  Simon  Stevenson,  sheriff  of  Free- 
stone county,  has  seized  and  taken  the  following  property  in  the 
possession  of  the  said  Richard  Roc,  viz.  (describe  the  property),  and 
which  by  the   said  sheriff  has  been  appraised    at   the  sum  of  six 

1.  Tbls    Undertakliig  Discharges    the    lock,  4  S.  Dak.  472;  McLaughlin  v. 
attachment  itself.     It  does  not  merely     Wheeler,  i  S.  Dak.  497. 
release  the  property.     Wyman  v.  Hal- 

767  Volume  II. 


8140.  ATTACHMENT,  ETC,  8141. 

hundred  dollars,  and  has  been  permitted  to  remain  in  the  hands  of 
the  said  Richard  Roe  : 

Now,  therefore,  we,  Richard  Roe  as  principal,  and  yohn  Fen 
and  Richard  Den  as  sureties,  acknowledge  ourselves  bound  to  pay 
to  John  Doe^  the  plaintiff  in  said  attachment,  the  sum  of  six  hun- 
dred'^ dollars ;  conditioned,  that  if  the  defendant  is  condemned  in  the 
above  entitled  action,  he  shall  satisfy  the  judgment  which  may  be 
rendered  therein,  or  shall  pay  the  estimated  value  of  the  property, 
with  lawful  interest  thereon  from  the  date  of  this  bond. 

Witness  our  hands,  this  Sd  day  of  il/ay,  A.D.  i8P7. 
Approved  the  3d  day  of  May,  A.D.  iw7.^  Richard  Roe. 

Simon  Stevenson,  Sheriff,  I  yohn  Fen. 

Freestone  county,  Texas.        |  Richard  Den. 

By  Daniel  Stevenson,  Deputy,  J 

VIRGINIA.* 

Form  No.  3140. 

(  Commencing  as  in  Form  No.  2929,  supra,  and  continuing dorwn 
to  *)  to  have  the.  whole  estate  so  attached  and  seized  released  by 
giving  bond  to  perform  the  judgment  of  the  said  court,  and  hath 
tendered  Thomas  Toung  and  Harvey  Fleming  as  his  sureties  in 
such  bond  according  to  the  law  in  such  case  made  and  provided; 
now,  therefore,  if  the  said  Richard  Roe,  the  defendant  in  said  at- 
tachment, shall  perform  the  judgment  of  the  said  court  in  case  said  at- 
tachment be  sustained,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect.  Richard  Roe,  ^sbal) 

Thomas  Toung.         (seal) 
Harvey  Fleming,     (seal) 

WISCONSIN.' 

Form  No.  3i4>« 
The  State  of  Wisconsin, 
Circuit  Court,  Pierce  county. 

1.  The  bond  may  be  in  double  the  in  either  case,  to  be  taken  by  the  offi- 

amount  of  the  plaintiff's  claim,  orfor^  cer,  with  surety,  payable  to  the  plain- 

the  appraised   value  of  the  property  tiff,  and  in  a  penalty  in  the  latter  case, 

taken,  at  the  defendant's  option.   Tex.  in  at  least  double  the  amount  or  value 

Rev.  Stat.  (1895),  ^r^*  ^^4*  P*  7'*  ^^^  which  the  attachment  issued,  and 

3.  Bond  for  Rdtease  of  ProiMTty — Gen-  in  the  former,  in  either  double  the 
erally. — Any  property  levied  on  under  sum,  or  double  the  value  of  the  prop- 
an  attachment,  where  the  plaintiff  has  erty  retained  or  returned,  at  the  op- 
given  bond,  may  be  retained  by  or  re-  tion  of  the  person  giving  it.  Va.  Code 
turned  to  the  person  in  whose  posses-  (1887),  ^  2972. 

sion    it    was,    on    hi^    Riving    bond  BxceptloiiB  to  Bond  OlYon  for  tbe  Bt- 

with  condition  to  have  the  same  forth-  lease  of  Attaehed  Propertj.^^See  Va. 

coming  at  such  time  and  place  as  the  Code  (1887),  ^  2973. 

court  may  require ;  or  the  defendant,  Bond  for  Dlscliarge. — In  Virginia,  see 

against  whom  the  claim  is,  may,  by  Va.   Code    (1887),    4    ^974)  i*^  ^txX 

giving  bond,  with  condition   to  per-  Virginia,  W.  Va.  Code  (1&7),  c.  lod, 

form  the  judgment,  or  decree,  of  the  ^12. 

cour^,  release  from  any  attachment  the  8.  Sanb.    &    B.    Wis.    Anno.    Stat, 

whole  of  the  estate  attached ;  the  bond,  (1889),  ^  2742. 
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« 

yohn  Doe^  plaintiff, 

against 

Richard  Roe ^  defendant. 

Whereas  the  property  of  the  above  named  Richard  Roe^  defend- 
ant, has  been  attached  in  this  action  by  the  sheriff  of  the  county  of 
Pierce; 

And  whereas  the  said  action  is  now  pending,  and  judgment  has 
not  been  rendered  therein  : 

Now,  therefore,  we,  Richard  Roe,  yohn  Fen^  and  Richard  Den y 
residents  of  the  county  of  Pierce  and  state  of  Wisconsin,  andyV^^- 
holders  in  said  state,  do  hereby  jointly  and  severally  undertake  that 
we  will,  on  demand,  pay  to  the  said  John  Doe^  the  plaintiff  herein, 
the  amount  of  the  judgment,  with  all  costs  that  may  be  recovered 
against  said  defendant  in  this  action,  not  exceeding  the  sum  of  one 
thousand  dollars,  with  interest. 
Dated  the  19th  day  of  April,  A.D.  i897. 

In  presence  of    )  Richard  Roe,      ^sbal) 

William  Smith,  >  yohn  Fen,  f  sbal) 

Charles  Price,    )  Richard  Den,     (seal) 

(8)  Order  Vacating. 
{a)  In   General  A- 

FLORIDA. 

Form  No.  3142. 
(Precedent  in  West  v.  Woolfolk,  21  Fla.  196.) 

State  of  Florida —  yackson  County  Circuit  Court. 
Theo,   West  ) 

vs.  >  Motion  to  Dissolve  Attachment. 

yosepjk  W,   Woolfolk.  ) 

This  cause  came  on  to  be  heard  on  motion  to  dissolve  the  attach- 
ment, and  on  consideration  thereof,  it  appearing  that  neither  the 
affidavit  nor  bond  in  attachment  shows  in  what  court  the  proceed- 
ing is,  it  is  therefore  ordered  and  adjudged  that  the  motion  to  dis- 
solve the  attachment  be  and  the  same  is  hereby  granted  and  the  at- 
tachment dismissed  at  the  cost  of  the  plaintiff. 

yune  16th,  18^4.  A.  E,  Maxwell,  Judge. 

1.  See:  California. — Code  Civ.  Proc.  judgment  of  the  court  on  motion  to 

(1886),  (  558.  quash  was  as  follows :  "  Came  the  par- 

Idako. — Rev.  Stat.  (1887),  f  4323.  ties  by  attorneys  and  said  motion  to 

Montana. — Code  Civ.  Proc.   (1895),  quash  is  submitted  on  argument  .  .  . 

^  916.  and  by  the  court  sustained,  therefore 

Nevada, — Gen.  Stat.  (1885),  h  S'^S-  '*  is  ^7  the  court  considered  that  the 

North  Carolina. — Clark's  Code  Civ.  said  writ  be  quashed  and  that  Sarah 

Proc.  (1892),  $  373.  E.  Jones  recover  against  said  Hannah 

Utah. — 2  Comp.  Laws  (1888),  §  3328.  C.    Haihetvay  all    her  costs    in    and 

Washin^on. — 2  Hill's  Anno.  Laws  about  the  said  writ  and  the  said  mo- 

(1891),  f  320.  tion  to  quash  in  this  behalf  expended." 

JndgnMnt    on   HOtton  to   Quasli. — In  The  case,  on  appeal,  was  reversed  be- 

Hatheway  v.  Jones,  20  Ark.  110,  the  cause  the  proceedings  were  bj  a  writ 
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LOUISIANA. 

Form  No.  3143* 

yohn  Doe      )  Before  Abraham  Kent,  Justice  of  the  Peace  of 

against        >      ward,  Parish  of  Orleans,  State  of  Louisi- 

Richard  Roe,  )      ana. 

This  cause  came  on  for  a  hearing  upon  the  motion  of  the  defend- 
ant to  dissolve  the  attachment  issued  in  this  cause,  and  was  sub- 
mitted to  the  court;  on  consideration  whereof  it  is  ordered  that  the 
attachment  granted  in  this  action  against  the  property  of  Richard 
Roe  be  and  the  same  is  hereby  discharged,  and  that  the  proceeds  of 
sales  and  moneys  by  the  constable  collected,  and  all  the  property 
taken  by  him  under  said  attachment  and  remaining  in  his  hands, 
be  delivered  and  paid  to  the  defendant  and  released  from  the  at- 
tachment. 

Thus  done  and  signed  in  open  court,  this  11th  day  of  February, 
1897.  Abraham  Kent,  Justice  of  the  Peace. 

MICHIGAN.^ 

Form  No.  3144* 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Application  in  writing  having  been  made  to  me,  Robert  Rodney, 
one  of  the  Circuit  Court  commissioners  for  the  county  of  Mont- 
calm, state  of  Michigan,  by  Richard  Roe  the  above  named  defend- 
ant, on  the  ^th  day  of  December,  A.D.  18P&,  for  a  dissolution  of 
the  attachment  issued  in  this  cause  at  the  suit  of  John  Doe,  the 
above  named  plaintiff,  and  a  citation  having  been  issued  by  me  on 
the  same  day,  requiring  the  said  plaintiff  to  show  cause  before  me, 
at  my  office  in  the  city  of  Canton,  in  the  said  county  of  Montcalm, 
on  the  2d  day  of  January,  A.D.  i8^7,  at  ten  o'clock  in  the^br^- 
noon,  why  the  said  writ  of  attachment  should  not  be  dissolved,  and 
the  property  seized  by  virtue  thereof  be  restored  to  the  defendant  in 
said  attachment ;  and  the  said  citation  having  been  returned  to  me 
with  due  proof  of  the  service  thereof  upon  the  said  plaintiff  more  than 
three  days  before  the  return  day  thereof ;  and  the  said  parties  having 
appeared  before  me  on  the  2d  day  of  January,  A.D.  i8P7,  at  ten 
o'clock  in  theybr^noon,  and  at  the  place  aforesaid  :  After  hearing  the 
proofs  and  allegations  of  the  parties,  and  being  satisfied  that  the 
said  plaintiff  has  not  a  good  and  legal  cause  for  suing  out  such  writ, 
it  is  therefore  ordered  that  the  said  attachment  be  and  the  same  is 
hereby  dissolved,  and  that  the  property  seized  by  virtue  thereof  be 

of    attachment    containing   a    capias  no  good  and  legal  cause  for  suing  out 

clause  against  a  female,  females  being  the  attachment  writ,  may  order  the  at- 

privileged  from  arrest  in  civil  cases  tachment  dissolved,  and  the  propertj 

under  the  law.  attached   restored   to  the    defendant. 

1.  The  judge,  or  court  commission-  How.    Anno.    Stat.    Mich.    (1882),  S 

er,  being  satisfied  that  the  plaintiff  had  8028. 
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restored  to  the  said  Richard  Roe,  the  defendant  therein.     And  it  is 
farther  ordered  that  the  said  plaintiff  pay  to  the  said  defendant  his 
costs  of  the  proceedings  so  had  before  me,  taxed  at  the  sum  of  ten 
dollars,  and  that  the  said  defendant  have  execution  therefor. 
Dated  the  ^d  d&y  of  January,  A.D.  i8P7. 

Robert  Rodney, 
Circuit  Court  Commissioner 
(sbal)  For  the  County  of  Montcalm,  Michigan. 


NEW  JERSEY IN  COURT  OF  RECORD. 

Form  No.  3x45. 

(  Commencing  as,  in  Form  No.  3096,  and  continuing  down  to  *) 
Ordered  by  the  court  that  the  writ  of  attachment  heretofore  issued 
in  this  cause  be  and  the  same  is  hereby  quashed  and  held  to  be 
of  no  effect,  and  that  said  John  Doe,  the  plaintiff  in  this  cause, 
pay  to  said  Richard  Roe,  defendant  in  this  cause,  the  costs  of 
this  order,  to  be  taxed. 

yeremiah  Mason,  Attorney  for  Defendant. 
Let  this  rule  be  entered  on  the  minutes. 

Carroll  Johnson,  Judge. 

Form  No.  3x46. 

NEW  JERSEY IN  JUSTICE'S   COURT. 

County  of  Bergen,  ss. : 

John  Jboe     )  In  the  Court  for  Trial  of  Small  Causes,  before  Abra- 
against        >      ham  Kent,  Justice  of  the  Peace. 
Richard  Roe.  )  In  Attachment. 

The  defendant,  Richard  Roe,  having  appeared  before  me  this 
day  in  person  (or  by  Jeremiah  Mason,  his  attorney),  and  his  own 
^or  the)  affidavit  (of  Solomon  Sloan)  having  been  read  to  me  and 
nled,  and  John  Doe,  the  plaintiff,  being  also  present  upon  due  no- 
tice given,  and  I  having  heard  the  parties  thereon  and  duly  consid- 
ered all  the  facts  stated  in  said  affidavit,  on  motion  of  the  defendant 
do  hereby  order  that  the  writ  of  attachment  issued  in  this  cause  be 
held  illegal  and  void,  quashed,  and  held  for  naught. 

Abraham  Kent,  Justice  of  the  Peace. 

Dated  February  10,  iS97. 

NEW    YORK. 

Form  No.   3147. 

(Caption  and  title  of  action  as  in  Form  No.  2616.) 
On  reading  and  filing  the  affidavit  of  Richard  Roe  and  the  notice 
of  motion  to  vacate  the  attachment  issued  herein  on  the  24th  day  of 
October,  iS96,  and  the  affidavits  on  which  said  warrant  of  attach- 
ment was  granted,  and  the  copy  of  said  warrant  of  attachment ;  and 
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after  hearing  Richard  Slender  of  counsel  for  the  defendant  on  be- 
half of  the  motion,  and  William  Jones  of  counsel  for  plaintiff  in 
opposition  thereto :  Now  upon  the  aforesaid  affidavits  and  warrant 
of  attachment  and  notice  of  motion,  and  upon  all  the  papers  and 
proceedings  herein,  and 

On  motion  of  Richard  Slender,  attorney  for  defendant,  it  is 
Ordered,  that  the  said  warrant  of  attachment  granted  herein  on 
the  ^Jfih  day  of  October,  1896,  against  the  property  of  Richard  Roc, 
defendant  herein,  be  and  the  same  is  hereby  vacated  and  set  aside 
on  the  ground  that  the  affidavits  upon  which  said  warrant  was 
granted  do  not  show  that  the  plaintiff  is  entitled  to  recover  the  sum 
stated  therein  over  and  above  all  counterclaims  known  to  him ;  and 
Ordered,  that  the  defendant  have  ten  dollars  costs  of  this  motion.^ 

Enter. 

R.  A.  P.,].  S.  C. 

0 

NORTH  CAROLINA. 

Form  No.  3x48. 

(1  N.  Car.  Code  (1883).  p.  353.) 
John  Doe     ) 
against       >  Justice's  Court. 
Richard  Roe,  ) 

County  of  IVahe. 
The  defendant  having  appeared  in  this  action,  and  applied  to 
discharge  the  attachment  on  given  security ;  and  the  said  defend- 
ant having  delivered  to  the  court  an  undertaking  in  due  form  of  law, 
which  has  been  duly  approved  by  the  court ; 

1.  See  the   order  in    Ellsworth    v.  withstanding  an  execution  had  been 

Scott,  3  Abb.  N.  Cas.  (N.  Y.  Super,  issued,  unless  there  has  been  an  actual 

Ct.)  II.  application  of  the  attached  property, 

**  By  section  682  of  the  Code  of  Civil  which  would  necessarily  involve  the 
Procedure,  it  is  provided  that  the  de-  sale.  .  .  .  The  rig:ht  of  the  defend- 
fendant  or  a  person  who  has  acquired  ant  to  move  after  final  judgment  and 
a  lien  upon  or  an  interest  in  his  prop-  execution  issued  seems  to  be  an  anom- 
ertj  after  it  was  attached,  may  at  any  aly,  and  would  not  be  sustained  ex- 
time  before  the  actual  application  of  cept  upon  imperative  necessity,  de- 
the  attached  property  or  the  proceeds  manded  by  the  absolute  construction 
thereof  to  the  payment  of  a  judg:ment  of  the  provisions  of  the  Code,  for  the 
recovered  in  the  action,  apply  to  reason  that  upon  the  issuing  of  the 
vacate  or  modify  the  warrant,  or  to  execution  and  the  levy  of  the  attached 
increase  the  security  given  by  the  property  under  it,  the  attachment  it- 
plaintiff,  or  for  one  or  more  of  these  self  for  all  purposes  ceased  to  exist, 
forms  of  relief,  together  or  in  the  al-  Its  office  has  been  performed,  and  the 
ternative ;  and  section  683  provides  for  property  was  in  cusiodia  ieg-is,  under 
the  manner  in  which  the  application  another  process  which  was  altogether 
may  be  made,  namely,  upon  the  papers  distinct  from  the  attachment  itself  and 
on  which  the  warrant  was  granted,  or  founded  upon  an  entirely  different  re* 
upon  proof  by  aiiidavit  on  the  part  of  suit."  Parsons  v.  Sprague,  3  Civ. 
the  defendant.  It  appears,  therefore,  Proc.  Rep.  (N.  Y.  Supreme  Ct.)  290. 
clearly  that  the  legislature  intended  to  '*  In  order  that  this  motion  may  be 
give  the  defendant  all  opportunity  of  made,  the  party  moving  must  ha%-e  ac- 
moving  to  vacate  the  attachment,  not-  quired  a  lien  or  interest  in  the  prop- 
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It  is  ordered  that  the  attachment  issued  in  this  action  on  the  l^th 
day  of  April,  i8P7,  be  and  the  same  is  hereby  vacated  and  dis- 
charged, and  the  deJFendant  is  released  therefrom  in  all  respects.  It 
is  further  ordered,  that  any  and  all  proceeds  of  sales,  and  money 
collected  by  Calvin  C/ari,  constable  (or  sheriff)^  and  all  property 
attached,  now  in  said  officer's  possession,  be  paid  and  delivered  to 
the  said  defendant  or  his  agent. 

Dated  this  Idth  day  of  April,  i8P7.  John  Poe, 

Justice  of  the  Peace. 

• 

(h)  For  Failure  to  Give  Additional  Security  A 

Form  No.  3149* 

State  of  Arkansas,  ) 
Pulaski  County.      S 

John  Doe,  pkintiflF,      )  g^^^^^   Abraham  Kent,    Justice  of  the 

r»-  i      »*3o*^"j  i»     J     ^   C      Peace  for  ^f> /?ociJ  township. 
Richard  Roe,  defendant.  )  *    .  ^ 

The  plaintiff  having  failed  to  execute  the  bond  required  by  the 
former  order  of  this  court,  it  is  now  ordered  that  the  attachment 
herein  be  vacated,  and  the  (describe  the  property)  attached  in  this 
suit,  and  now  in  the  hands  of  Simon  Stevenson,  sheriff,  be  restored 
to  the  defendant,  Richard  Roe,  by  said  sheriff, 

Abraham  Kent,  Justice  of  the  Peace. 

Dated  May  10th,  iS97. 

(c)    Upon  Defendant's  Giving  a  Bond  or  Undertaking, 

CALIFORNIA. 

Form  No.  3x50. 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco, 

State  of  California. 
yohn  Doe,  plaintiff, 
against 
Richard  Roe,  def  en  dan  t . 

Upon  the  annexed   notice   of  motion   and  the   affidavit   of  the 

ertj  attached.  This  fact  must  appear  the  subsequent  lien,  because  the  papers 
to  the  court,  bj  competent  evidence,  upon  which  it  was  granted  do  not  con- 
before  it  can  acquire  jurisdiction  to  fer  jurisdiction  upon  the  court  pre- 
entertain  this  motion.  ...  It  seems  oisely  in  the  same  manner  as  the 
to  me,  that  in  the  face  of  an  objection  alleged  subsequent  lienor  is  attempt- 
raising  the  point,  the  party  moved  ing  to  set  aside  the  prior  attachment." 
against  has  the  right  to  insist  upon  Tim  v.  Smith,  3  Civ.  Proc.  Rep.  (N. 
strict  legal  proof   of   the  subsequent  Y.  C.  PI.)  347. 

lien,  so  that  he  can  attack  the  same  1.  See  notes  7,  p.  456,  3,  p.  463,  and 

because  of  defects  therein.     It  cannot  3,  4,  p.  615,  supra,  relating  to  the  giv- 

be,  but  that  the  party  moved  against  ing  of  additional  security  on  part  of 

has  the  right  to  question  the  validity  of  plaintiff. 
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defendant,  Richard  Roe,  and  on  motion  of  Jeremiah  Mason,  attorney 
for  said  defendant ;  it  is  ordered  that  the  attachment  issued  in  this 
action  on  the  1st  day  of  April,  i897,  against  the  property  of  the 
above-named  Richard  Roe,  be  and  the  same  is  hereby  discharged, 
and  that  all  the  property  attached  thereon  and  yet  remaining  in  the 
hands  of  the  sheriff,  and  any  and  all  proceeds  of  sale,  and  moneys 
by  said  sheriff  collected  herein,  be  delivered  and  paid  by  him  to  said 
defendant,  or  his  agent,  released  and  discharged  from  said  attach- 
ment. 

Dated  the  19th  day  of  April,  i8d7. 

Robert  2*.  Hayne,  Judge  of  the  Superior  Court. 


Form  No.  3x51. 

(Precedent  in  McMillan  v,  Dana,  18  Cal.  341.)  ^ 

Robert  McMillan 

vs. 
Garrett  N.  Vischer. 

Upon  application  of  defendant's  attorney  to  discharge  the  writ 
of  attachment  heretofore  issued  and  served  in  said  action,  and  upon 
proof  of  service  upon  plaintiff's  attorneys  of  an  order  shortening 
the  time  of  giving  notice  of  this  application  and  also  of  due  service 
of  notice  of  this  application,  and  upon  the  execution,  delivery,  and 
filing  on  the  part  of  the  defendant  of  an  undertaking,  in  discharge 
of  and  release  of  property  from  attachment  pursuant  to  law. 

It  is  ordered  that  the  writ  of  attachment  heretofore  issued  and 
served  in  this  action,  be  and  the  same  is  hereby  discharged,  and  all 
money  attached  or  garnisheed  upon  said  writ  of  attachment,  be  and 
the  same  is  hereby  released  from  attachment. 

Edward  Norton,  Judge  of  Twelfth  District. 


NEW  JERSEY. 

Form  No.  315a. 

Jersey  City  Supreme  Court. 
De  Witt  C  Coney  )  In  Case, 

ads.  >  Attachment. 

John  W.  Russell.  )  Order  setting  aside  Attachment. 

Eive  days'  notice  of  the  motion  for  this  order  having  been  given, 
and  the  appearance  of  the  defendant  at  the  suit  of  the  plaintiff 
having  been  entered,  and  there  having  been  attached  under  the  writ 
in  said  cause  personal  property*  and  the  defendant  having  entered 
into  bond  to  the  sheriff  with  surety  as  required  by  the  thirty-third 
section  of  the  Attachment  Act,  and  no  other  creditor  having  been 
admitted ; 

1.  This  precedent  is  from  a  case  California  before  the  abolition  of  dis- 
which  arose  under  the  old  practice  in    trict  courts. 
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It  is  on  \\\\%  first  day  of  February,  eighteen  hundred  and  seventy- 
nine,  ordered  on  motion  of  Hamilton  Wallis,  defendant's  attorney, 
that  the  attachment  and  all  proceedings  therein  be  set  aside. 

M.  M.  Knapp. 
Entered  February  4,  i87P. 

On  motion  of  Hamilton  Wallis,  Attorney. 
A  true  copy  :   Benj,  F.  Lee,  Clerk. 


NEW  YORK. 

Form  No.  3x53. 

(Caption  and  title  of  action  as  in  Form  No.  2616, ) 

jRichard  Foe,  defendant  herein,  having  appeared  in  this  action 
and  having  duly  given  an  undertaking  to  secure  the  amount  of 
plaintiff's  demand  in  this  action  as  prescribed  in  the  Code  of  Civil 
Procedure,  section  688 ;  now 

On  motion  of  Richard  Slender,  attorney  for  said  defendant, 
it  is 

Ordered,  that  the  warrant  of  attachment  herein  issued  be,  and  the 
same  is  hereby,  discharged  as  to  the  whole  of  the  property  of  said 
Richard  Roe,  and  the  sheriff  of  the  city  and  county  of  N&w  Tork  is 
hereby  ordered  to  deliver  the  whole  of  said  attached  property  of  the 
said  Richard  Roe  to  the  said  Richard  Roe.  Enter. 

R.  A.  P.,  J.  S.  C. 

(9)  Order  Refusing  to  Quash. 

new  jersey. 

Form  No.  3x54. 

Hudson  Circuit  Court. 
John  Doe      )    j^  ^^^^ 

against         >    j^  Attachment. 
Richard  Roe.    ) 

Whereas  Richard  Roe,  defendant  in  this  cause,  has  made  appli- 
cation for  an  order  to  quash  the  writ  of  attachment  heretofore 
issued  in  this  cause,  and  the  said  Richard  Roe  and  John  Doe, 
p]ainti£F  in  this  cause,  have  produced  depositions  before  this  court, 
together  with  additional  testimony  by  virtue  of  a  rule  herein  and 
heretofore  made;  and  upon  argument  of  counsel,  it  appears  to  the 
court  that  said  writ  of  attachment  was  lawfully  issued,  and  that 
the  allegations  in  the  affidavit  of  plaintiff  made  application  for  said 
writ  are  true  :  Ordered,  that  said  application  to  quash  be  and  the  same 
is  hereby  denied,  and  that  said  Richard  Roe,  defendant,  pay  to  said 
John  Doe,  plaintiff,  the  costs  of  this  application,  to  be  taxed.  On 
motion  of  :  Oliver  Elsworth,  Attorney  for  Plaintiff. 

February  10,  i8^7. 

Let  this  rule  be  entered  on  the  minutes. 

Carroll  Johnson,  Judge. 
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b.  Upon  Applieation  of  Lienor. 

(1)  Affidavit  Showing  Lienor's  Interest  Acccuirbd  in 

Invitum. 

NEW    YORK. 

Form  No.  3x55* 

(Precedent  taken  from  the  record  in  Steuben  Countj  Bank  v,  Alberger,  75  N. 

Y.  179.)! 

(  Venue  and  title  of  action  as  in  Form  No,  3016, ) 

Erie  County,  ss : 

Louisa  F,  Alberger,  being  duly  sworn,  deposes  and  says,  that  she 
resides  in  the  city  of  Buffalo,  in  said  county,  that  she  is  informed  and 
believes  that  a  warrant  of  attachment  in  the  above  entitled  cause 
against  the  property  of  the  defendants,  John  L.  Alberger  SLTidi  Samuel 
F,  Alberger,  was,  on  or  about  the  J^PMdayof  November,  i877,  issued 
out  of  this  court  and  granted  by  the  Hon.  George  L,  Spencer,  County 
Judge  of  Steuben  county,  in  which  county  this  action  is  triable. 

That  said  warrant  of  attachment  was  on  or  about  the  date  afore- 
said issued  and  delivered  to  the  sheriff  of  Niagara  county,  and  also 
to  the  sheriff  of  Erie  county,  who  immediately  on  the  receipt  of  said 
warrant  of  attachment  attached  thereon  a  lot  of  real  estate  on  Lin- 
wood  avenue,  in  the  city  of  Buffalo,  which  was  the  individual  prop- 
erty of  the  said  Samuel F.  Aloerger,  and  now  holds  the  same,  under 
said  attachment,  which  is  a  lien  thereon. 

That  said  sheriff  of  Niagara  county  immediately  on  the  receipt  of 
said  warrant  of  attachment,  attached  thereon  a  farm  in  Wheatfield, 
in  said  county,  and  a  quantity  of  personal  property  in  said  county, 
all  the  individual  property  of  the  said  Samuel  F,  Alberger,  and  now 

1.  Section  683,  N.  Y.  Code  of  Civ.  ment  bj  new  affidavits;  the  additional 

Proc,  gives  to  the  moving  party  the  affidavit  simplj  establishes  a  prelimi- 

option  to  make  his  application  to  vacate  nary  fact  necessary  to  be  shown  to  give 

the  attachment,  either  upon  the  papers  the  court  jurisdiction,  and  the  motion 

alone  upon  which  it  was  granted,  or  is  founded  on  the  papers  on  which  the 

upon  proofs  on  his  part,  and  confines  the  attachment    was    granted.       Steuben 

plaintiff,  in  the  one  case,  to  the  original  County  Bank  v,  Alberger,  75  N.  Y. 

affidavits,  and  allows  him,  in  the  other,  179;  also  Trow's  Printing,  etc.,  Co.  v. 

to  sustain,  by  new  proofs,  his  right  to  Hart,  85  N.  Y.  500. 

an  attachment,  upon  any  of  the  grounds  It  seems,  however,  that  where  such 

stated  in  the  warrant.    The  word  "de-  an  application  is  based  in  part  upon 

fendant "  in  that  portion  of  the  section  **  proof  by  affidavits  "  attacking  allega- 

declaring  that  the  application  **  may  be  tlons  in  plaintiff's  original  affidavits,  it 

founded   upon   proof  by  affidavit   on  is   sufficient   to   let  in  new  proofs  on 

the  part  of  the  defendant  designates  the  the  part  of  plaintiff,  although  the  alle- 

party    making   the    motion,    whether  gations   were  not  of  material  impor- 

the    party  to  the  record  or  a   lienor,  tance;   the   right  of  plaintiff  to  new 

Where  a  lienor  moves  upon  the  orig-  proof    does    not    depend     upon     the 

inal  papers  and  upon  an  affidavit,  sim-  directness    or    force    of    the    lienor's 

ply  showing  the  existence  of  his  lien,  proof.     Godfrey  v,  Godfrey,  75  N.  Y. 

this   does   not   make  the   motion  one  434. 

founded  upon  proof  by  affidavit'*  with-  See  also  Montana  Code  Civ.  Proc. 

in  the  meaning  of  that  section,  so  as  to  (1895),  h  9'7  \  North  Dakota  Rev.  Code 

entitle  plaintiff  to  support  the  attach-  (1895),  h  37^- 
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holds  the  same  under  said  attachment,  which  is  a  lien  upon  the  same. 

That  said  attachment  was  granted  upon  the  affidavits  of  D\  C 
Howell,  W.  E.  Howell  and  5^.  E.  Parkhurst,  but  that  the  affidavits 
of  said  W.  E.  Howell  and  Parkhurst  alone  were  filed  with  the 
clerk  of  Steuben  County,  and  that  the  affidavit  of  said  D.  C.  Howell 
had  not  been  filed  at  a  recent  date,  and  deponent  has  never  seen  the 
same,  and  is  unable  to  give  a  copy  thereof  by  reason  of  the  facts 
above  stated. 

That  after  the  delivery  of  said  attachment  as  aforesaid,  and  on 
the  3d  day  of  December,  deponent  recovered  a  judgment  in  this 
court  against  the  said  Samuel  E.  Alherger  for  the  sum  of  about 
$9,650,00  which  was  docketed  in  Erie  county  on  that  day,  and  in 
the  county  of  Niagara  on  the  J^th  day  of  December,  i877,  and 
thereby  became  a  lien  upon  all  of  the  real  estate  of  the  said  Samuel 
E.  Alberger  in  each  of  said  counties,  and  that  on  the  said  Jfth  day 
of  December,  i877,  she  caused  an  execution  on  said  judgment  to 
be  issued  to  the  Sheriff  of  Niagara  county,  and  the  same  was  de- 
livered to  said  Sheriff  on  that  day  and  is  against  the  property  of  said 
Samuel  F,  Alberger,  and  became  and  still  is  a  lien  upon  all  of  the  per- 
sonal chattels  of  said  Samuel  E,  Alberger,  held  by  said  attachment. 

That  the  Sheriff  of  Niagara  county  has  advertised  all  of  said  per- 
sonal chattels  for  sale  upon  a  special  execution  issued  in  this  case 
subsequent  to  said  judgment  and  execution  of  deponent,  which  sale 
is  advertised  to  take  place  on  the  Slst  day  of  December^  instant. 
That  this  deponent  is  advised  and  believes  that  said  warrant  of 
attachment  was  granted  on  insufficient  grounds  and  without  any 
proof  to  warrant  the  same,  and  that  the  said  affidavit  of  the  said 
D,  C  Howell,  alleged  to  have  been  used  on  procuring  said  attach- 
ment, as  she  is  informed  and  believes,  states  no  fact  or  circumstance 
tending  to  establish  a  ground  or  reason  for  granting  an  attachment 
against  the  property  of  the  said  Samuel  E.  Alberger,  nor  does  either 
of  the  others  of  said  affidavits  show  any  such  fact  or  circumstance. 
Sworn  and  subscribed  before  me,  )  Louisa  E,  Alberger, 

this  2d  day  of  December,  i877.    \ 

Everett  B,  Decker, 
Notary  Public  in  and  for  Erie  County,  N.  Y. 

(2)  Affidavit  Showing  Lienor's  Interest  Acq.uiRBD  through 

Voluntary  Transfer. 

NEW  YORK. 

Form  No.  3156. 
(Precedent  inTrow's  Printing,  etc.,  Co.  v.  Hart,  85  N.  Y.  500.)! 

(  Venue  and  title  of  action  as  in  Eorm  No,  3016, ) 
City  and  County  of  New  Tork,  ss  : 

Melson  Sherwood,  being  duly  sworn,  says  that  on  or  about  the 
26th  day  of  September,  iS78,  the  above  named  defendant,  yames 

1.  This  precedent  was  copied  from  reported  case.  The  motion  may  be 
the  record  and  is  not  printed  in  the    made  by   one  who  has   acquired  an 
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W,  Hart,  executed  and  delivered  to  deponent  a  deed  of  conveyance 
for  a  valuable  consideration  of  the  following  described  pieces,  parcels 
and  lots  of  ground  : 

'*A11  those  certain  lots,  pieces  or  parcels  of  land,  lying  and  being 
in  the  22d  ward  of  the  City  of  New  Tork  and  known  and  dis- 
tinguished by  the  numbers  150,  151,  152,  153,  154,  155,  on  a  cer- 
tain map  filed  with  the  register  of  the  city  and  county  of  New  Tork, 
numbered  682,  entitled  map  of  200  lots  and  gores  of  land  under 
water,  in  the  2 2d  ward  of  the  City  of  New  Tork,  formerly  belong- 
ing to  James  Boggs,  deceased,  and  conveyed  to  GustavusA.  Sacchi, 
by  deed  dated  April  1,  i8^7,  surveyed  and  drawn  May  7,  \%68,  by 
R.  Rosa,  surveyor,  which  said  lots  160  to  166,  both  inclusive,  taken 
together  are  bounded  and  described  as  follows,  viz. :  Begin- 
ning at  the  comer  formed  by  the  intersection  of  the  south 
line  of  72d  Street,  \^.6  feet  2\  inches;  thence  southerly  on  the 
dividing  line  between  lots  166  and  166  on  said  map,  t'wenty-five 
feet  and  ten  inches — 26  ft.  10  inches  —  to  the  line  as  laid  down  on 
said  map,  which  is  the  northerly  bound  line  of  the  land  heretofore 
known  as  ^Chevileg'*  oi  which  the  premises  herein  described  form 
part,  and  which  line  is  also  the  northerly  boundary  line  of  the  land 
belonging  to  the  estate  of  Jacob  Haisen,  deceased;  thence  in  a 
westerly  direction  along  said  boundary  or  division  line  as  it  runs, 
one  hundred  and  forty-jive  feet,  two  and  a  ^a^  inches  —  i^ft.  2\ 
inches  —  to  the  easterly  line  of  the  lands  of  the  Hudson  River  Rail- 
road Company,  eleven  feet  six  inches  to  the  beginning  corner." 

That  on  the  2Sd  day  of  August,  i%79,  a  warrant  of  attachment 
was  granted  and  issued  by  Hon.  Joseph  JR.  Daly,  one  of  the  Jus- 
tices of  this  Court,  in  the  above  entitled  action  upon  the  affidavit  of 
David  Lange,  bearing  date  on  the  2Sd  day  of  August,  and  now  on 
file  in  the  office  of  the  Clerk  of  this  Court,  against  the  property  of 
the  above  named  defendant,  and  among  other  property  levied  upon 
under  said  attachment  were  the  lots  and  parcels  of  ground  above 
described. 

That  a  judgment  was  entered  in  said  action,  as  deponent  is  in- 
formed and  believes,  on  the  2d  of  November,  iS78,  against  the  said 
defendant ;  but  that  the  said  attached  property,  or  any  part  of  it, 
has  not  been  applied  to  the  payment  of  the  judgment  in  said  action. 

That  at  the  time  of  the  execution  and  delivery  of  said  deed  of 
conveyance  to  deponent  said  attachment  had  been  levied  on  said 
pieces  and  parcels  of  land,  but  deponent  had  no  knowledge  of  the  fact. 

interest  or  lien  in  a  part  only  of  the  why  a  person  who  has  acquired  an  in- 
attached  property,  and  in  that  case  terest  by  a  voluntary  transfer  from  the 
the  attachment  will  be  vacated  only  defendant  should  not  be  permitted  to 
as  to  such  part.  The  right  of  third  stand  in  his  place,  in  respect  to  the 
persons'  to  move  is  not  confined  to  right  to  question  the  validity  of  an  at- 
persons  who  have  acquired  liens  or  tachment.  Trow's  Printing,  etc.,  Co. 
interests,  by  proceedings  in  inviium,  v.  Hart,  85  N.  Y.  500. 
against  the  defendant  in  the  attach-  See  also  Knorr  v.  New  York  State 
ment.  The  language  of  the  section  Mut.  Ben.  Asso.,  79  Hun  (N.  Y.)  83, 
does  not  admit  of  this  limitation ;  nor  where  the  application  was  made  by  a 
does  there  seem    to  be    any    reason  temporary  receiver  of  the  defendant. 
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That  said  conveyance  was  before  any  judgment  had  been  entered 
in  said  action. 

That  deponent  is  the  sole  owner  of  said  lots  and  parcels  of  land, 
and  has  been  since  the  said  26th  day  of  September. 

That  deponent  asks  that  said  attachment  be  vacated,  set  aside  and 
discharged. 

Deponent  further  says  that  the  said  conveyance  to  him  herein 
mentioned  is  recorded  in  the  office  of  the  Register  of  the  City  and 
County  of  New  Tork^  in  Liber  IJfi^  of  Conveyances,  page  S98,  and 
was  so  recorded  on  the  26ih  day  of  September^  i878. 

That  the  reason  why  the  motion  was  not  made  sooner  is  that 
the  defendant,*  James  W.  Hart,  told  deponent,  from  time  to  time, 
since  he  learned  said  property  had  been  levied  upon,  that  the  plain- 
tiff had  agreed  to  release  it  from  said  attachment  and  would  do  so, 
and  deponent  believed  that  it  would  be  done,  without  obliging  him 
to  resort  to  a  motion  to  have  it  done. 

That  a  notice  of  said  attachment  with  a  description  of  said  lots 
and  parcels  of  land  has  been  filed  in  the  County  Clerk's  office  of  the 
City  and  County  of  Neiv  York  for  the  sum  of  two  thousand  three 
hundred  and  twenty-four  and  ^-^  dollars,  and  that  said  notice 
was  filed  on  the  2^th  day  of  August,  i87<^. 

That  judgment  was  rendered  in  said  action  against  the  defendant 
for  the  sum  of  twenty-four  hundred  and  eightyfour  and  -f^  dol- 
lars, no  part  of  which  has  been  paid,  as  deponent  is  informed  and 
believes,  and  that  said  attachment,  as  deponent  is  informed,  is  still 
in  force  and  is  claimed  by  the  plaintiff  to  be  a  lien  upon  deponent's 
said  property.  (Signature,) 

(Jurat.) 

(8)  Undertaking  by  Mortgagbb  in  Possession. 

KANSAS. 

Form  No.  3157. 
(Precedent  in  Stow  v.  Shay,  54  Kan.  577.)  1 

Before  Geo.  Allen,  justice  of  the  peace  of  Coolidge  township.^ 
State  of  Elansas,  Hamilton  County,  ss. : 

Know  all  men  by  these  presents,  that  we,  the  undersigned,  are 
held  and  firmly  bound  to  J.  O.  Stow  d:  Co.,  in  the  sum  of  $2,200. 
The  condition  of  this  obligation  is,  that  whereas,  J.  O.  Stow  d^  Co. 
has  begun  suit  against  Henry  Walton  for  the  sum  of  %300,  and  have 
attached  a  stock  of  goods  on  which  /?.  J.  Shay  has  a  chattel  mort- 
gage of  $1,370;  said  goods  being  attached  while  in  the  possession 
of  said  /?.  J.  Shay:  Now  we,  the  undersigned,  for  the  discharge  of 
said  attachment  and  restitution  of  said  property,  bind  ourselves 
to  said  plaintiff  in  the  sum  of  $2,200,  to  the  effect  that  the  said  /?. 
J.  Shay  shall  perform  the  judgment  in  the  above  cause.  Now, 
therefore,  if  all  these  things  are  fully  done  and  performed,  then  the 

1.  Compare  the  precedents  in  Gerson  t;.  Hanson,  34  Kan.  590;  Tapley  v. 
Goodsell,  122  Mass.  177. 
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above  obligation  to  be  void ;  otherwise  it  shall  remain  in  full  force 
and  effect.  R.  J.  Skay. 

yoe  H.  Borders. 
Taken  and  approved  by  me,  this  10th  day  of  January,  A.D. 
I&97.  W.  A.  Lock,  Constable. 

c.  Upon  Applieation  of  Defendant's  Partner. 

(1)  Affidavit  of   Nondefendant  Partner  to  Obtain  Dis- 
charge OF  Defendant  Partner's  Interest  in  Firm  Gtoods.^ 

Form  No.  3158. 

(  Venue  and  title  of  action  as  in  Form  No,  3016.) 
City  and  County  of  New  Tork,  ss : 
Edward  Clark  being  duly  sworn  says : 

I.  That  deponent  and  Richard  Roe,  defendant  herein,  were  at 
all  times  hereinafter  mentioned  and  still  are  co-partners  doing  busi- 
ness at  No.  1S7  Water  street  in  the  city  and  county  of  New  Tork 
under  the  firm  name  and  style  of  Clark  ^  Roe, 

II.  That  deponent  is  not  a  defendant  in  this  action,  and  is  in  no 
way  a  party  to  the  cause  of  action  herein. 

III.  That  on  the  Uth  day  of  October,  iS96,  the  sheriff  of  the 
City  and  County  of  New  York,  under  a  warrant  of  attachment 
issued  herein  against  the  property  of  the  said  defendant,  Richard 
Roe,  levied  upon  the  interest  of  the  said  Richard  Roe  in  the  goods 
and  chattels  of  the  said  co-partners  at  their  place  of  business,  No. 
137  Water  street  in  the  City  of  New  Tork, 

IV.  That  the  said  goods  and  chattels  consist  of  1,500  barrels  of 
apples^  in  which  the  said  Richard  Roe  has  a  one-third  interest,  and 
that  said  one-third  interest  is  not  worth  more  than  %760, 

V.  That  the  said  Richard  Roe  has  duly  appeared  in  this  action,  and 
put  in  his  answer,  but  that  final  judgment  herein  has  not  been  given. 

VI.  That  deponent  asks  for  an  order  to  discharge  the  said  attach- 
ment as  to  the  said  one-third  interest  of  said  Richard  Roe  in  said 
goods  and  chattels,  and  that  no  previous  application  for  such  an 
order  has  been  made  herein.  Edward  Clark, 

Sworn  to  before  me  this  17th  day  of  October,  jS96. 

Charles  Edwards, 

Notary  Public,  New  Tork  County. 

(2)  Undertaking  Given  by  Nondefendant  Partner  to 
Discharge  Attachment  on  Defendant's  Interest  in 
Chattels  of  Firm.^ 

Form  No.  3159. 

Venue  and  title  of  action  as  in  Form  No,  3016, ) 

1.  "  If  a  warrant  of  attachment  is  granted  the  warrant,  or  to  the  court, 

levied  upon  the  interest  of  one  or  more  upon  an  affidavit  showing  the  facts, 

partners,   in   goods  or  chattels  of  a  for  an  order  to  discharge  the  attach- 

partnership,  the  other  partners,  who  ment  as  to  that  interest."'  N.  Y.Code 

are  not  defendants  in  the  action,  or  Civ.  Proc,  (  693.    See  also 

any  of  them,  may  at  any  time  before  Montana  Code  Civ.  Proc.  ( 1895),  f  921. 

final  judgment  apply  to  the  judge  who  2.  Upon  this  application  "the  appli- 
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The  SheriflF  of  the  city  and  county  of  New  Tork,  under  a  warrant 
of  attachment  issued  in  this  action  against  the  property  of  Richard 
Roe,  defendant,  (laying  levied  upon  the  interest  of  said  Richard 
Roe  in  the  goods  and  chattels  of  the  firm  of  Clark  &  Roe,  com- 
posed of  the  said  Richard  Roe  and  Edward  Clark,  and  the  said 
Edward  Clark  now  applying  for  an  order  to  discharge  the  said 
warrant  of  attachment  as  to  the  said  interest. 

Now,  therefore,  we,  yohn  yones,  of  No,  SIO  Canal  street,  in  the 
city  of  New  Tork,  and  y antes  Hudson,  of  No.  9S  West  street,  in 
the  city  of  New  Tork,  do  hereby  jointly  and  severally  undertake  in 
the  sum  of  $1,600,  pursuant  to  the  statute  in  such  case  made  and 
provided,  that  we  will  pay  to  the  said  sheriff,  on  demand,  the 
amount  of  any  judgment  which  may  be  recovered  in  this  action 
against  said  Richard  Roe,  defendant ;  or  which  may  be  recovered 
against  him  in  any  other  action,  wherein  the  said  Edward  Clark  is 
not  a  defendant,  and  wherein  a  warrant  of  attachment  or  an  execu- 
tion may  come  to  the  sheriff's  hands,  at  any  time  before  the  warrant 
of  attachment,  which  was  so  levied,  is  vacated  or  annulled;  not 
exceeding  the  sum  specified  in  this  undertaking,     yohn  yones. 

Dated  New  Tork,  October  16,  i896.  y antes  Hudson. 

'Affidavit  of  sufficiency  as  in  Perm  No,  2717.) 
^Acknowledgment  as  in  Eorm  No.  2717.) 
Approval  as  in  Eorm  No.  2717.) 

d.  Certiflcate  of  Dissolution,  i 

CONNKCTICUT. 

Form  No.  3x60. 
yohn  Doe     )  Returnable  before  {here  name  the  officer  or  court) 


against        >      residing  in  (or^br  )  the  county  of 
Richard  Roe.  )      term,  i8P7. 

I,  Abraham  Kent,  Justice  of  the  Peace  for  Middlesex  county,  re- 
siding at  Haddam,  hereby  certify  that  upon  an  application  duly  made 
to  me  by  the  defendant  in  said  action,  and  upon  the  hearing  thereon, 
on  the  10th  day  of  May,  i8P7,  the  attf^chment  in  said  action  was 

cant  must  give  an  undertaking  with  at  defendant   in    the    goods  or  chattels 

least  two  sufficient  sureties,  to  the  ef-  seized  by  virtue  of  the  attachment,  as 

feet  that  they  will  pay  to  the  sherifT,  fixed  by  the  court  or  judge.     If  the 

on  demand,  the  amount  of  any  judg-  value,  in  the  opinion  of  the  court  or 

ment  which  may  be  recovered  against  judge,  is    uncertain,    the    sum    shall 

the  partner  who  is  defendant  in  the  be  such  as  the  court  or  judge  deter- 

action,    or   which   may   be   recovered  mines.*'     N.  Y.   Code   Civ.   Proc,   § 

against     him     in    any    other    action  694. 

wherein  the  other  partners  are  not  de-  See    also     Montana.  —  Code    Civ. 

fendants,    and  wherein  a  warrant  of  Pboc.  (1895),  k  9^^* 

attachment  or  an  execution  may  come  North  Dakota. — Rev.  Code  (1895), 

to  the  sheriff's  hands,  at  any  time  be-  §  5373- 

fore  the  warrant  of  attachment  which  1.  A  Certlfioate  of  the  DlBsolutioii  of 

was  so  levied  is  vacated  or  annulled ;  the  attachment  of  real  estate  shall  be 

not  exceeding  a  sum  specified  in  the  filed  with  the  town  clerk  of  the  town 

undertaking,  which  must  not  be  less  wherein   it   lies.       Conn.   Gen.   Stat, 

than  the  value  of  the  interest  of  the  (1888),  §  935. 
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dissolved  by  and  upon  the  substitution  of  a  bond  given  as  by  the 
statute  provided.  Abraham  Kent,  Justice  of  the  Peace. 

Dated  at  Haddam  this  10th  day  of  May,  i8P7.    ' 

Form  No.  3161. 

The  foregoing  application  was  heard  before  me,  Abraham  Kent, 
the  justice  of  the  peace  to  whom  the  same  was  addressed,  on  the 
10th  day  of  May,  i897,  ^t  ten  o'clock  in  the  forenoon,  the  plaintiff 
therein  named  having  been  duly  notified  as  appears  by  the  annexed 
copy  of  the  notice  and  indorsement  thereon,  and  being  present 
or  having  failed  to  appear^ ,  I  thereupon  tooklhe  annexed  bond  for 

e  sum  oifive  hundred  dollars  of  Richard  Ju>e,  the  within  named 
defendant,  as  principal,  and  Thomas  Toung  and  Harvey  Eleming, 
as  his  sureties,  and  thereupon  dissolved  the  attachment  in  this  action, 
and  hereby  return  said  application  with  my  doings  certified,  together 
with  the  bond  above  mentioned  and  a  copy  of  the  notice  to  (here 
designate  the  officer  or  court)  before  whom  the  writ  in  said  action  is 
returnable.^ 

Dated  at  Haddam  this  10th  day  of  May,  iS97. 

Abraham  Kent,  Justice  of  the  Peace. 

20.  Judgment.^ 
a.  Generally. 

ALABAMA DEFAULT  WITH  WRIT  OF  INq.UIRY.* 

Form  No.  3162. 

yohn  Doe,  plaintiff,       )  In    the    Circuit    Court    of    yefferson 
against  >      County,  Alabama.    Eebruary  Term, 

Richard  Roe,  defendant.  )       iS97, 

Certiflcate  of  Moiunilt,  oto. — The  clerk  ment  is  dated  the  IStJk  day  of  December^ 

of  the  court  or  the  justice  of  the  peace  iS97,  and  recorded  on  page  S6S  of  to1> 

to  which  or  to  whom  the  attachment  ume  IS  of  Attachments  in  the  land 

has  been  made  returnable  shall,  upon  records  of  the  town  of  Haddam  in  the 

the  request  of  any  person  interested,  state  of  Connecticut,  is  released,  and 

issue  a  certificate  which  may  be  filed  the  lien  of  said  attachment  is  removed, 

in  the  office  of  the  town  clerk  to  the  the  claim  in  said  action  having  been 

effect  of  the  withdrawal  of  the  suit,  fully  satisfied.     Dated  at  Haddam  thi» 

nonsuit,   or  final  judgment.      Conn.  5ik  day  of  January,  i897. 

Gen.  Stat.  (1888),  ^  943.  yokn  Doe,  by  Oliver  Els-wortk, 

A  CertUioate  of  Removal  of  Attaobnient  his  Attorney. 

Lien  should  be  lodged  with  the  town  1.  Certified  aetnzii  of  Froeeetfinss  1>7 

clerk  by  the  plaintiff  whenever  the  Diaaolving  Authority.  —  The  authority 

claim  by  plaintiff  has  been  satisfied  or  dissolving  the  attachment  shall  certify 

final  judgment  shall  have  been  ren-  his  doings  upon  the  application,  and 

dered  against  him,  or  where,  for  any  forthwith  return  the  application,  the 

reason,  such  attachment  shall  have  be-  recognizance,  and  other  proceedings  to 

come  of  no  effect.     Conn.  Gen.  Stat,  the  court  to  which  the  writ  is  return- 

(1888),  §941.  And  this  certificate,  omit-  able.     Conn.  Gen.  Stat.  (1888),  ^  934. 

ting  formal  parts,  may  be  worded  as  2.  The  form  of  judgments  in  attach- 

f  ollows :  ment  cases  does  not  vary  in  material  re- 

This  certifies   that  the  attachment  spects  from  judgments  in  other  cases, 

in  the   above  entitled   action  on  the  Consult  the  title  Judgments  for  forms, 

real  estate  of  the  above  named  defend-  S.  If  the  defendant  fails  to  appear,  or 

ant,  the  certificate  to  which  attach-  appearing  fails  to  plead,  within  the 
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Comes  now  the  plaintiff  by  his  attorney,  and  shows  to  the  court 
that  on  the  29th  day  of  yanuary,  i8P7,  an  attachment  was  issued 
out  of  this  court  upon  the  application  of  the  said  plaintiff  against 
the  estate  and  property  of  the  said  defendant,  on  the  ground 
that  the  said  defendant  was  not  a  resident  of  the  state  of  Ala- 
bama i  that  the  complaint  in  said  attachment  proceedings  was  filed  in 
this  court  within  three  days  of  the  present  term  thereof ;  and  upon  the 
testimony  of  the  clerk  of  this  court,  duly  sworn  and  examined,  it 
appeared  that  defendant  was  served  with  due  notice  of  the  issuance 
and  levy  of  said  attachment ;  that  said  clerk,  having  caused  such 
notice  to  be  advertised  once  a  week  for  three  consecutive  weeks, 
commencing  more  than  twenty  days  before  the  present  term  of  this 
court,  to  wit,  on  the  ISth  day  of  Pehruary,  i897,  in  the  Birming-^ 
ham  Herald,  a  newspaper  regularly  published  in  yefferson  county, 
Alabama,  and  mailed  a  copy  of  such  notice  to  the  defendant,  and 
also  filed  a  copy  of  the  same  in  this  court ;  whereupon  the  said  de- 
fendant not  appearing,  but  being  in  default,  it  is  ordered  that  the 
said  plaintiff  have  and  recover  of  and  from  the  said  defendant  his 
damages  in  this  behalf  sustained ;  and  that  the  jury  come  and  assess 
the  same.  (Here  should  he  added  the  assessment  of  the  jury,  if  ex* 
ecuted  and  made  by  the  jury  on  the  same  day;  if  not,  such  assess- 
ment should  be  entered  upon  the  day  on  which  executed.)'^ 

VIRGINIA JUDGMENT   AGAINST     SPECIFIC    PROPERTY    EMBODYING 

ORDER  OP  SALE. 

Form  No.  3163. 

At  Charlottesville,  in  the  County  of  Albemarle,  on  the  10th  day  of 

June,  iS97. 
John  Doe,  plaintiff,      )  * 

against  >  On  Attachment  for  Specific  Property. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  John  Doe,  appearing  in  person,  or  by  his  attorney, 
upon  the  hearing  of  this  case,  it  is  considered  and  adjudged  that  the 

time  required  by  law,  the  plaintiff  may  Mississippi,  —  Where  the  judgment 

take  judgment  by  default  or  nil  dicity  usually  includes  an  order  of  sale  of  the 

and  maj  execute  a  writ  of  inquiry  if  attached  property.     Miss.  Anno.  Code 

necessary.     Ala.  Civ.  Code  (1886),  ^  (1892),  ^  163. 

3996.  New  Mexico. — As  in  ordinary  cases, 

1.  For  the  form  of  an  assessment  of  except  that  it  only  binds  the  property 

damages  by  a  jury,  see  the  title  In-  attached.   Comp.  Laws  N.Mex.  (1884), 

qvKST  OF  Damages.  ^  1940. 

Judgment  by  De&olt  in  attachment  Aiiriniis. — In  Oase  of  Judgment  fiir 

suits,  see  the  statutes  in :  Defendant  the  court  or  jury  shall  assess 

District  of  Columbia.  —  Where  de-  the  damages  sustained  by  reason  of  the 

fendant  has  given  an  undertaking  to  attachment,  and  the  court  shall  render 

discharge  the  property.     Comp.  Stat,  judgment  against  the  plaintiff  and  his 

D.  C.  (1894),  ^'  55)  h  i<)5-  sureties  in  the  attachment  bond   for 

Florida. — Where  defendant  has  giv-  such  damages  and  costs  of  the  attach- 

en  a  forthcoming  bond  and  taken  pos-  ment.     Sand.  &  H.  Ark.  Dig.  (1894), 

session   of    the   property   thereunder.  §  362. 

Fla.  Rev.  Stat.  (1892),  §  1664.  Maxyland. — In   Boarman   v.   Patter- 
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said  plaintiff  is  entitled  to  the  possession  of  the  following  described 
personal  property,  to  wit  {here  describe  the  property)  ;  and  that  he 
is  entitled  to  recover  against  Richard  Roe^  the  defendant,  his  dam- 
ages sustained  by  him  by  reason  of  the  detention  of  the  said  personal 
property  hereintofore  described,  the  sum  oi  fifty  dollars,  and  the  sum 
of  nineteen  dollars  for  his  costs  in  this  cause  laid  out  and  expended. 
Wherefore,  it  is  ordered  that  Clyde  Culp^  constable,  deliver  the 
said  personal  property  (here  describe  the  property)  to  the  said  yohn 
Doe^  plaintiff,  and  that  he  sell  the  estate  of  the  said  Richard  Roe 
attached  in  his  hands,  and  from  the  proceeds  thereof  pay  unto  the 
said  yohn  Doe  the  said  sum  oi  fifty  dollars  as  damages  and  the  said 
sum  of  nineteen  dollars  as  costs  aforesaid,  and  that  he  pay  over  the 
surplus,  if  any,  to  Richard  Roe^  the  defendant. 

b.  In  New  Jersey. 

(1)  First  Default. 

including  appointment  of  auditor. 

Form  No.  3164. 
John  ^»e    plaintiff,      )  j^  ^^^^ 

r>«i     _7D       AC     jx     4.vln  Attachment. 
Richard  Roe^  defendant.  ) 

Whereas  it  appears  that  a  writ  of  attachment  has  been  issued  in 
this  case,  and  that,  as  is  shown  by  the  return  thereof,  the  same  has 
been  served  and  executed  by  Simon  Stevenson^  sheriff  of  the  county 
of  Hudson;  that  a  notice  of  the  issuance  of  said  writ,  at  whose  suit, 
against  whose  estate,  and  for  what  sum  and  when  returned,  has  been 
set  up  in  the  office  of  the  clerk  of  this  court,  in  the  way  and  man- 
ner by  the  statute  in  such  case  made  and  provided;  and  the  defend- 
ant has  made  default  herein  :  Ordered,  that  the  defendant's  first 
default  be  entered  in  the  minutes  of  this  court,  and  that  Arthur 
Arbuckle^  a  fit  person,  be  and  he  is  hereby  appointed  auditor  to  audit 
and  adjust  the  demands  of  the  plaintiff,  and  such  other  creditors  as 
may  hereafter  apply  to  the  court  or  to  said  auditor  prior  to  his  mak- 
ing his  report ;  and  that  the  clerk  of  this  court  publish  a  notice  of 
the  issuing  of  said  attachment,  at  whose  suit,  against  whose  estate, 
and  for  what  sum  and  when   returned,  in  the  Evening  Journaly 

• 

son,   1  Gill  (Md.)  377,  the  following  9ind  fourteen  dollars  and  twenty-eight 

judgment,  omitting  formal  parts,  was  cents,  current   money,  in  the  writ  of 

entered  :  Therefore  it  is  considered  by  attachment  aforesaid   specified,   with 

the  court  here,  that  the  lands  and  ten-  interest  from  ihe  Jifteenth  day  of  yan- 

ements  aforesaid,  of  the  said  Ignatius  uary,  eighteen  hundred  SLUd  forty-one, 

Boarman,  so  as  aforesaid  attached,  be  as  the  sum  of  thirteen  dollars  eigkty- 

condemned  according  to   the  Act  of  six  and  two-thirds  cents  hy  the  court 

Assembly  in  such  case  made  and  pro-  here,  unto  the  said  Henry  Patterson 

vided,  towards  satisfying  unto  the  said  and  Fielder  Israel ^  executors  as  afore- 

Henry  Patterson  2iT\d  Fielder  Israel,  said,  on  their  assent  adjudged,  for  their 

executors  as    aforesaid,   as  well    the  costs  and  charges  by  them,  about  their 

sum  of  three  thousand  two  hundred  suit,  in  this  behalf  expended. 
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one  of  the  newspapers  published  in  this  state,  for  the  space  of  four 
weeks  consecutively. 

On  motion  of  Oliver  Elswarth^  Attorney  for  Plaintiff. 

Entered  May  the  lOih,  iS97. 

(2)  Sbcond  Default. 
Form  No.  3165. 

(  Title  of  cause  as  in  Form  No.  3164^  supra.) 

Whereas  the  defendant  herein  has  made  default  at  the  last  term 
of  this  court,  and  has  not  yet  appeared  to  answer  herein,  although 
due  notice  of  this  attachment  has  been  set  up  in  the  office  of  the 
clerk  of  this  court  in  the  way  and  manner  by  the  statute  in  such 
case  made  and  provided  :  Ordered,  that  the  said  defendant's  second 
default  be  recorded  and  entered  on  the  minutes  of  this  court,  and 
that  the  auditor  be  and  he  is  hereby  granted  until  the  frsl  day  of 
the  next  term  of  this  court  to  make  his  report  herein. 

Rule  entered  on  this  17lh  day  of  May,  i897. 

On  motion  of  Oliver  Elsworth,  Attorney  for  the  Plaintiff. 

(8)  Third  Default; 
Form  No.  3166. 

(  Title  of  cause  as  in  Form  No.  3164,  supra,) 

Whereas  the  defendant  herein  has  made  default,  first,  at  the  term 
of  this  court  next  preceding  the  last,  and,  second,  at  the  last  term  of 
this  court,  and  has  not  yet  appeared  to  answer  herein,  although 
notice  of  this  attachment  has  been  set  up  in  the  office  of  ^e  clerk 
of  this  court  and  duly  published  in  the  Evening  Journal,  a  news- 
paper published  in  this  state,  for  the  space  of  four  weeks  consecu- 
tively ;  the  first  insertion  being  in  the  issue  of  said  paper  of  date 
May  the  10th,  i8d7,  the  second  insertion  in  the  issue  of  said  paper 
of  date  May  the  17th,  i8^7,  the  third  insertion  being  in  the  issue  of 
said  paper  of  date  J/oy  the  24th,  i8P7,  pursuant  to  the  order  of  this 
court  hereinbefore  made,  and  in  way  and  manner  by  the  statute  in 
such  case  made  and  provided  :  Ordered,  that  said  defendant's  third 
default  be  recorded  and  entered  on  the  minutes  of  this  court ;  and 
that  the  auditor  hereinbefore  appointed  be  and  he  is  hereby  granted 
further  time  in  which  to  make  his  report  herein. 

Rule  entered  May  the  24th,  i897. 

On  motion  of  Oliver  Elstvorth,  Attorney  for  the  Plaintiff. 

(4)  Rule  for  Judgment. 
Form  No.  3167. 

Essex  Circuit  Court. 

n-  1.     J  M      jr     J     ^Cln  Attachment. 
Rtchard  Eoe,  deiendsint,  ) 

Whereas  Arthur  Arhuckle  has  been  appointed  auditor  in   this 
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case,  and  has  made  his  report  to  this  court  on  the  12th  day  of  June, 
i8P7,  to  the  effect  that  he  has  adjusted  the  claims  of  yohn  Doe,  the 
plaintiff  herein,  and  Charles  Carroll,  an  applying  creditor ;  that  he 
finds  that  there  is  due  from  Richard  Roe,  the  said  defendant,  to  the 
said  John  Doe,  the  sum  of  four  hundred  dollars,  and  to  the  said 
Charles  Carroll  the  sum  of  two  hundred  and  fifty  dollars,  and  the 

court,  on  the day  of  May,  i8P7,  ordered  said  report  to  be 

filed  with  the  clerk  of  the  Essex  Circuit  Court ;  and  it  appears 
to  the  satisfaction  of  the  court  that  the  clerk  hereof  has  given  due 
notice  of  said  attachment  in  the  Newark  News,  a  newspaper 
printed  and  published  in  the  city  of  Newark  in  this  state ;  and  that 
notice  of  this  attachment  has  been  set  up  in  the  office  of  the  clerk  of 
this  court  in  the  way  and  manner  by  statute  in  such  case  made  and 
provided,  and  pursuant  to  an  order  of  this  court :  Ordered,  that  the 
said  report  be  and  the  same  is  hereby  made  absolute  and  is  con- 
firmed, and  that  the  judgment  by  default  be  and  the  same  is  hereby 
entered  for  the  said  John  Doe,  plaintiff,  for  the  sum  oi  four  hun- 
dred dollars,  and  for  the  said  Charles  Carroll,  claimant,  for  the 
sum  of  two  hundred  and  fifty  dollars.  Entered  yune  the  ISth, 
i897. 

On  motion  of  Oliver  Elsworth,  Attorney  for  the  Plaintiff. 

(6)  Judgment. 

Form  No.  3168. 

Essex  county,  ss. 

yohn  Doe  puts  in  his  place  Oliver  Elsworth,  his  attorney,  to 
prosecifte  his  writ  of  attachment  against  Richard  Roe,  in  a  plea  of 
trespass  on  the  case. 

Essex  county,  to  wit:  Be  it  remembered,  that  heretofore,  to 
wit,  on  the  29th  day  of  yanuary,  in  the  year  of  our  Lord  i8P7, 
yohn  Doe  made  oath  before  Abraham  Kent,  one  of  the  justices  of 
the  peace  of  the  county  of  Essex,  in  the  state  of  New  Jersey,  as 
follows,  to  wit  (set  out  affidavit  verbatim),  which  said  oath  was, 
on  the  29th  day  of  yanuary,  i857,  delivered  to  Calvin  Clark,  clerk 
of  the  Essex  Circuit  Court,  and  by  him  filed  in  his  office.  And 
thereupon,  to  wit,  on  the  29th  day  of  yanuary,  i8P7,  at  Newark, 
in  Essex  county,  a  writ  of  attachment  issued  out  of  the  said 
court,  as  follows,  to  wit  (set  out  writ  verbatim),  which  said  writ 
was  returned  by  the  sheriff  of  the  county  of  Essex,  as  follows,  to 
wit  (set  out  verbatim  the  return).  And  thereupon,  to  wit,  on  the 
5th  day  of  February,  iS97,  the  said  yohn  Doe,  by  his  said  attor- 
ney, did  complain  against  the  said  Richard  Roe,  in  a  plea  of  tres- 
pass on  the  case,  and  prayed  that  the  said  Richard  Roe  might 
answer  his  said  plaint.  And  the  said  Richard  Roe,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  being  thrice 
solemnly  called,  came  not,  but  made  default.  Whereupon,  it  was 
ordered  by  the  said  Circuit  Court  that  the  first  default  of  the  said 
Richard  Roe  be  recorded,  and  that  Arthur  Ar buckle,  an  honest, 
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discreet,  and  fit  person,  should  be  appointed  auditor,  to  audit  and 
adjust  the  demands  of  the  plaintiff,  and  of  so  many  of  the  defend- 
ant's creditors  as  should  apply  to  the  court  for  that  purpose,  or  to 
the  auditor  before  he  made  his  report.  And  it  appearing  to  the  said 
court  that  the  said  goods  and  chattels  so  attached  were  of  a  perish- 
able nature,  it  was  further  ordered  by  the  said  Circuit  Court  that 
the  said  auditor  should  sell  the  said  goods  and  chattels,  pursuant 
to  the  said  statute.  And  day  was  given  unto  the  said  auditor,  until 
the  first  Tuesday  of  May  then  next,  to  bring  in  his  report  of  and 
upon  the  premises ;  at  which  day,  before  the  said  Circuit  Court,  at 
Newark  aforesaid,  came  the  said  John  Doe^  by  his  attorney  afore- 
said, and  prayed  as  before  that  the  said  Richard  Roe  might  answer 
to  his  plaint ;  and  the  said  Richard  Roe,,  having  been  thrice  solemnly 
called,  came  not,  but  made  default.  Whereupon,  it  was  ordered 
by  the  said  Circuit  Court  that  the  said  second  default  of  the  said 
Richard  Roe  be  recorded.  And  the  said  auditor  not  having  sent 
his  report,  or  done  anything  thereupon,  further  time  was  given  to 
the  said  auditor  until  Xki'^  first  Tuesday  of  June  then  next,  to  bring 
in  his  report  of  and  upon  the  premises ;  at  which  day,  before  the 
said  Circuit  Court,  at  Newark  aforesaid,  came  the  said  John  Doe^ 
by  his  attorney  as  aforesaid,  and  prayed  as  before  that  the  said 
Richard  Roe  might  answer  to  his  plaint;  and  the  said  Richard  Roe, 
having  been  thrice  solemnly  called,  came  not,  but  made  default. 
Whereupon,  it  was  ordered  by  the  said  Circuit  Court  that  the  third 
default  of  the  said  Richard  Roe  be  recorded.  And  the  said  Arthur 
Arhuckle,  auditor,  sent  here  his  report,  in  writing  under  his  hand, 
of  and  concerning  the  premises  to  him  submitted  as  follows,  to  wit 
{set  out  auditor^ s  report  verbatim).  Whereupon,  it  was  ordered 
by  the  said  Circuit  Court  that  the  said  report  of  said  auditor  be  Hied. 

And  now,  at  this  day,  to  wit,  the  Sd  Tuesday  of  June,  i8P7,  be- 
fore the  said  Circuit  Court,  at  Newark  aforesaid,  came  the  said  John 
Doe,  by  his  attorney  aforesaid,  and,  thereupon,  all  and  singular  the 
premises  being  seen,  and  it  appearing  to  the  court,  on  due  proof,  that 
notice  of  the  said  attachment  had  been  given  by  the  clerk  of  the  court 
in  one  of  the  public  newspapers  published  in  this  state,  in  the  man- 
ner and  way  as  by  the  act  of  the  legislature  in  such  case  made  and 
provided,  and  the  said  Richard  Roe,  being  again  thrice  solemnly 
called,  came  not.  but  made  default,  and  the  same  having  been  entered 
on  the  minutes  of  the  court,  and  the  said  John  Doe  prayed  that  the 
said  report  be  confirmed,  and  that  judgment  thereon  be  entered ; 
therefore,  it  is  considered  that  the  said  report  be  made  absolute,  and 
do  stand  in  all  things  confirmed.  And  it  is  further  considered,  that 
the  said  John  Doe  do  recover  against  the  said  Richard  Roe  the  sum  of 
four  hundred doWsLTS  so  as  aforesaid  audited  and  found  due  to  him,  as 
well  as  also  the  sum  oi fifty  dollars  for  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended,  adjudged  by  the  said  court 
now  here  to  the  said  John  Doe,  and  with  his  assent ;  and  the  said 
Richard  Roe,  in  mercy,  etc. 

Judgment  signed  this  10th  day  of  June,  i8P7. 

Carroll  Johnson,  Judge. 
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21.  Attaching  Creditor  Taking  Money  Out  of  Cioart.^ 

a.  Petition. 

Form  No.  3x69. 

To  the  Honorable  the  Superior  court  of  the  State  of  Delaware, 
in  and  for  Kent  County  : 

The  petition  of  yohn  Doe  respectfully  represents ; 

That  in  pursuance  of  an  order  of  this  Court,  made  at  the  May 
term,  A.D.  i8P^,  upon  the  petition  of  certain  attaching  creditors  of 
Richard  Roe  that  the  sheriff  pay  into  Court  the  money  arising  from 
the  sale  of  the  property  of  the  said  Richard  Roe^  made  in  vacation 
upon  the  order  of  the  Honorable  Charles  M.  Cullen^  one  of  the 
Judges  of  the  Superior  Court  aforesaid,  the  sheriff  at  the  May  term, 
A.D.  i%96y  brought  into  Court  the  sum  oi Jive  hundred  dollars,  be- 
ing the  proceeds  of  said  sale,  and  the  said  money  was  deposited  in 
the  Farmers*  bank  to  the  credit  of  this  Court: 

That  your  petitioner  has  at  the  present  term  of  this  Court  recov- 
ered judgment  against  the  said  defendant  on  foreign  attachment, 
the  amount  of  which  has  been  ascertained  by  a  jury  at  the  bar  of 
this  Court  to  be  the  sum  of  three  hundred  dollars. 

Your  petitioner,  therefore,  prays  that  an  order  of  this  Court  may 
be  made  for  the  payment  to  him  of  the  sum  of  three  hundred  dol- 
lars, the  amount  ascertained  as  aforesaid  by  the  said  jury,  together 
with  the  sum  of  twenty-Jive  dollars,  costs  of  suit,  and  also  the  sum  of 
ten  dollars,  being  the  costs  of  this  application,  making  together,  as 
the  amount  prayed  for,  the  sum  of  three  hundred  and  thirty  Jive 
dollars,  and  that  the  check  of  this  Court  be  drawn  in  favor  of  your 
petitioner,  or  to  the  order  of  his  attorney  of  record,  for  the  aforesaid 
sum,  and  your  petitioner  will  ever  pray,  etc.  yohn  Doe, 

b.  Order. 

Form  No.  3x70. 

(  Order  to  be  indorsed  on  the  Joregoing petition.) 
And  now,  to  wit,  this  18th  day  of  December,  A.  D.  i89^,  the 
within  petition  having  been  read  and  considered  by  the  Court,  it  is 
ordered  and  directed  by  the  Court  that  the  prothonotary  be  directed 
to  draw  the  check  of  this  Court  under  the  seal  of  this  Court  to  the 
order  of  the  petitioner,  or  his  attorney  of  record,  on  the  Farmers'' 
bank,  for  the  sum  of  three  hundred  and  thirty-five  dollars,  according 
to  the  prayer  of  the  petitioner,  and  the  prothonotary  will  deliver  the 
said  check  to  the  said  petitioner,  or  his  attorney  of  record,  upon  the 
petitioner  entering  into  a  recognizance  according  to  the  provisions 
of  section  13,  chapter  IC^.  of  the  Revised  Statutes,  and  the  pro- 
thonotary will  take  a  receipt  on  the  record  for  the  money  so  paid. 

(  Official  signature. ) 

1.  Del.  Laws  (1893),  c.  104,  ^  13. 
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82.  Sale  of  Property  after  Judgment.^ 

a.  Affidavit  of  No  Peracmal  Property  In  the  state.  9    \ 

Form  No.  317  s* 

Pulaski  Circuit  Court. 

yohn  Doe^  plaintiff,      ) 

against  >  Affidavit. 

Richard  Roe^  defendant.  ) 
State  of  Arkansas,    ) 
County  of  Pulaski,  \ 

The  plaintiff,  yx>hn  Doe,  being  duly  sworn,  states  that  Richard 
Roe,  the  defendant,  was,  on  the  6th  day  of  January^  i8P7,  duly 
summoned  to  appear  in  the  above  entitled  cause  as  appears  from  the 
officer's  return  to  the  writ  of  attachment  and  summons  issued  on 
the  5th  day  of  January,  i8P7,  and  delivered  to  Simon  Stevenson, 
sheriff  of  Pulaski  county,  and  by  him  returned  on  the  10th  day 
of  January,  i8P7/  that  the  said  Richard  Roe  has  not  appeared 
in  this  cause,  and  that  the  said  Richard  Roe  has  no  personal 
property  or  not  enough  personal  property  in  the  state  of  Arkansas 
known  to  the  affiant  to  satisfy  the  claim  of  the  plaintiff. 

John  Doe. 

Subscribed  and  sworn  to  before  me,  this  27th  day  of  May,  i8P7. 

Calvin  Clark,  Clerk  of  the  Circuit  Court. 

Form  No.  317a. 
(Bullitt's  Civ.  Code  Ky.  (1895),  ^O^ 

Bourbon  Circuit  Court. 
John  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Sale  of  Real  Property. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  John  Doe,  says  that  the  defendant,  Richard  Roe, 
has  no  personal  property  or  not  enough  to  satisfy  the  plaintiff's 
claim  in  Kentucky  known  to  the  affiant.  John  Doe. 

The  plaintiff,  John  Doe,  says  that  the  statements  in  the  foregoing 
affidavit  are  true.  John  Doe. 

Signed  and  sworn  to  by  said  John  Doe,  this  10th  day  of  May, 
\%91,  before  me,  clerk  of  the  Bourbon  Circuit  Court. 

Calvin  Clark,  Clerk. 

1.  Sales  of  property  after  judgment  plaintiff,  his  agent  or  attorney,  shall  file 
in  attachment  ordinarily  follow  the  an  affidavit  to  the  eiffect  that  the  de- 
same  course  as  sales  under  execution  fendant  has  no  personal  property  or  not 
issued  upon  ordinary  judgments.  Con-  enough  to  satisfy  the  claim  of  plaintiff 
suit  the  title  Execution  for  forms  re-  in  this  state  known  to  the  affiant.  Sand, 
lating  to  such  sales.  &  H.  Ark.  Dig.  (1894),  k  3^5  Bullitt's 

2.  Arkamias — Xaotneky. — No  order  Civ.  Code  Ky.  (1895),  ^  230. 

for  the  sale  of  realty  attached  shall  be  8.  This  affidavit  is  drawn  in  conform- 
made  where  defendant  has  not  ap-  ity  with  Bullitt's  Civ.  Code  Ky.  (1895), 
peared  or  been  summoned,  until   the    §  230. 
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b.  Bond  of  Plaintiff  in  Case  of  Defendant's  Default.  I 

KENTUCKY. 

Form  No.  3173. 
(Bullitt's  Civ.  Code'Ky.  (1895),  699)^ 

Bourbon  Circuit  Court. 

John  Doe,  plaintil/,       ) 

against  >  Refunding  Bond. 

Richard  Roe,  defendant,  y 

We  bind  ourselves  to  the  defendant,  Richard  Roe,  that  if  he  shall 
procure  a  vacation  or  modification  of  the  judgment  that  may  be  ren- 
dered in  the  above  styled  action  in  favor  of  the  plaintiff,  yohn  Dot, 
he  shall  restore  to  said  defendant  any  property  or  money  obtained 
under  such  judgment,  restoration  of  which  shall  be  adjudged. 
Witness  our  hands  and  seals  this  )  John  Fen  - 

10th  day  of  May,  i897.  )  Richard  Den. 

MARYLAND. • 

Form  No.  3174- 
(  Commencement,  )* 
Whereas,  in  a  certain  case  of  attachment  pending  in  the  Circuit 

1.   New  JwBvy — Delaware — Payment  else  to  t>e  and  remain  in  full  foirceand 

hy  Auditor,   FLalntUT,  or  Creditor.  —  A  virtue.        {John  Doe  or)       /c^al) 

somewhat   similar    bond   is    provided  Charles  Carroll,    ^ 

for   by   N.    J.    Gen.    Stat.    (1896),   p.  yokn  Fen.                (skal) 

108,  §56,  to  be  given  by  any  creditor  Richard  Den.          (s^al) 

or    plaintiff    to    the    auditor    before  Signed,  sealed,  and  delivered   in  the 

any  debt  or  dividend    shall    be    paid  presence  of:               John  Smith. 

by  such    auditor    to    him,    or    them,  William  Jaues. 

the  condition  of  which  may  be  as  fol-  See  Del.  Laws  (1893),  p.  784,$  i3iP' 

lows :  785,  ^  30,  to  the  effect  that  before  a 

The  condition  of  this  obligation  is  creditor  shall  receive  any  dividend  or 

such,  that  whereas  an  attachment  was  share  distributed  he  shall,  with  suffi- 

lately  issued  out  of  {state  the  court  out  cient  surety,  enter  into  a  recognizance 

of  which  the  writ  issued)  against  the  to  the  debtor  before  the  prothonotary 

above-named  Richard  Roe  at  the  suit  in  a  suf!icient  sum  to  secure  the  pay- 

of    yohn  Doe,  and  whereas  the  said  ment  of  the  same  or  any  part  thereof, 

{John  Doe  or)  Charles  Carroll  has  re-  if  said  debtor  shall,  within  a  year  after 

ceived    from    Arthur  Arbuchle,   the  the  report  of  the  auditors,  app^^^  ^° 

auditor   in  said   attachment  suit,  the  court  and  disprove  the  debt  or  a  P*" 

sum  of  three  hundred  dollars  for  a  pro  thereof.                                                      , 

rata  dividend  of  the  net  proceeds  of  2.  This  bond  is  drawn  under  Btti»tts 

the   personal   estate   of  said  Richard  Civ.  Code  Ky.  (1895),  §  4io-               u 

Roe,  attached    as  aforesaid ;    now,    if  ?    This  bond   is  drawn   undc  "^* 

the   above    bounden   (yohn   Doe  or)  Md.    Pub.  Gen.  Laws  (1888),   art.  9» 

Charles  Carroll  shall  appear  to  any  §  12.     Similar  statutory  provisi^***^*' 

suit  that  may  be  brought  against  him  ist  in  the  following  states :                _. 

by  the  said  Richard  ^<7<?,  within  one  Pennsylvania.  —  Bright.  Purd- 1^*?* 

year  after  the  date  of  this  bond,  and  (1894),  P*  934»  §  33- 

shall  pay  unto  the  said  Richard  Roe  Virginia. — Code  (1887),  §  29^3-    , 

any  sum  of  money  which  by  the  de-  West  Virg-inim.— Code  (1S87)  9  ^' 

cree  or  judgment  of   the  court  shall  §  22.                                                       „  . 

appear  to  have  been  received  by  him,  Wisconsin. — Sanb.  &B.  Aniio- 

and  not  due  or  owing,  with  costs  of  (1889),  §  3715.                                    ^  ^jg 

suit,  then  this  obligation  to  be  void,  or  4.  For  the  commencement    ^* 
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Court  of  Harford  county,  state  of  Maryland,  wherein  the  said  yohn 
Doe  is  plaintiff,  and  the  said  Richard  Roe  is  defendant,  certain  per- 
sonal property  attached  and  levied  upon,  as  per  the  schedule  by  the 
officer  in  said  case  returned,  to  wit  {here  describe  the  property) ,  was, 
on  the  lOth'dzy  of  May^  i8P7,  by  the  consideration  and  judgment  of 
said  court  condemned  as  the  proper  personal  property  of  the  said 
Richard  Roe  for  the  use  of  the  said  yohn  Doe,  according  to  the  Pub- 
lic General  Laws  of  the  state  of  Maryland ;  and  whereas,  at  the  re- 
quest of  the  said  yohn  Doe  and  upon  his  giving  bond,  the  said  court 
is  about  to  award  an  execution  oi ^cri  facias  upon  the  said  judgment 
of  condemnation  for  the  use  of  the  said  yohn  Doe  to  satisfy  the  debt 
claimed  in  said  attachment  proceeding  to  be  due  from  the  said  Rich- 
ard Roe  to  him  the  said  yohn  Doe^  9Xi^  fifty  dollars  as  the  costs  and 
expenses  in  said  attachment  laid  out  and  expended,  and  also  the  costs 
of  the  execution  oi fieri  facias  so  about  to  be  awarded :  Now,  the  con- 
dition of  this  obligation  is  such,  that  if  the  said  yohn  Doe  shall  well 
and  truly  make  restitution  to  the  said  Richard  Roe  of  the  personal 
property  herein  condemned  as  aforesaid,  or  the  value  thereof,  and  shall 
pay  such  damages  as  the  said  court  may  award  to  the  said  Richard 
Roe^  if  the  said  Richard  Roe  shall,  at  any  time  within  a  year  and  a 
day  from  the  date  of  the  return  of  said  attachment,  to  wit,  the  6th 
day  of  February,  i8P7,  come  into  said  court,  either  in  person  or  by 
attorney,  and  make  it  appear  that  the  said  plaintiff  has  been  or  is  satis- 
fied that  he  paid  the  said  debt,  or  show  that  it  ought  not  to  be  paid,  or 
that  the  defendant  was  hot  indebted  to  the  said  plaintiff  at  the  time 
of  the  issuing  of  the  said  attachment,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

Witness  our  hands  and  seals  this  10th  day  of  May,  i897. 

John  Doe.  ^seal) 

yohn  JFen.  (seal) 

Test :    yohn  Smith.  Richard  Den,     (seal) 

VIRGINIA WEST  VIRGINIA.^ 

Form  No.  3175. 

(  Contmencetnent,)'^ 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bounden  yohn  Doe,  in  a  suit  in  which  he  is  plaintiff  and 
Richard  Roe  is  defendant,  has  obtained  a  judgment,  or  decree,  or 

bond,  consult  the  obligation  of  Form  penalty  as  the  court  shall   approve, 

No.  2706,  supra.  conditioned    that    the    plaintiff    wili 

1.  The  plaintiff  must  give  bond  be-  perform   such   further  order  as  may 

fore  sale.     If  the  defendant  whose  real  be  made  by  the  court  in   the  action 

estate  has  been  attached  has  not  ap-  or    suit,   in     case    defendant    appear 

peared  in  the  action  or  suit,  or  been  and    make    defense    therein     within 

served  with  a  copy  of  the  attachment  the  time  prescribed  by  law.     W.  Va. 

«ixty  days  before  such  judgment,  de-  Code  (1887),  c.  106,  §  22;  Va.  Code 

cree,  or'order,  no  sale  of  the  real  es-  (1887),  §  2983. 

late  shall  be  made  until  the  plaintiff,  2.  For  the  commencement  of  this 

or    some    one    for    him,    shall    give  bond,  consult  the  obligation  in  Form 

bond  with    sufficient   surety    in  such  No.  2735,  supra, 
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order,  in  the  Circuit  Court  of  Preston  county  to  sell  the  following 
described  property  as  the  property  of  the  said  Richard  Roe^  to  wit 
(here  describe  the  property),  which  said  property  has  been  levied 
upon  and  attached  herein ;  and  whereas  the  said  yohn  Doe  alleges 
that  the  said  Richard  Roe  has  not  appeared  in  said  action  and  has 
not  been  served  with  a  copy  of  the -judgment  therein  sixty  days  be- 
fore said  judgement  (or  decree,  or  order) :  Now,  therefore,  if  the 
above  bounden  yohn  Doe  shall  perform  such  future  order  as  may  be 
made  by  the  court  in  said  action  in  case  the  said  Richard  Roe,  the 
defendant,  shall  appear  and  make  defense  therein  in  the  time  pre- 
scribed by  law,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue.  yohn  Doe.  ^sbal^ 

yohn  Fen,  (sbali 

Richard  Den.     (seal) 

WISCONSIN. 1 

Form  No.  3x76. 
P  f  />•  (  Before  Abraham  Kent,  Justice  of  the  Peace. 

-^       .     ^        f  Bond  ffiven  by  Plaintiff  when  Defendant  does  not 
asfainst        >  a 

Richard  Roe.  S  ^PP*""" 

Know  all  men  by  these  presents,  that  we,  yohn  Doe  and  yohn 
Een,  are  held  firmly  bound  to  Richard  Roe,  the  defendant  in  the 
above  entitled  cause,  in  the  penal  sum  of  one  hundred  and  fifty  dol- 
lars, to  be  paid  to  the  said  Richard  Roe,  his  heirs  and  assigns,  for 
which  payment  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this  10th  day  of  February,  i8P7. 

Whereas,  judgment  was  recovered  by  yohn  Doe  against  said 
Richard  Roe,  in  attachment,  before  Abraham  Kent,  justice  of  the 
peace,  on  the  5th  day  of  February,  i8P7,  and  the  said  defendant 
was  hot  served  with  summons  and  did  not  appear  in  the  action : 
Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
said  defendant  shall,  within  one  year  from  the  rendition  of  such 
judgment,  appear  and  disprove  the  debt  or  damages  adjudged 
against  him,  or  any  part  thereof,  the  said  yohn  Doe  shall  then  re- 
fund the  whole  or  such  part  thereof  as  may  be  found  not  justly  due 

1.  This  bond  is  authorized  by  the  with  security  to  be  approved  by  the 
Wisconsin  statutes.  Sanb.  &  B.  Anno,  justice,  conditioned  that  if  the  defend- 
Stat.  (1889),  ^  3715.  This  section  pro-  ant  shall  within  one  year  from  the 
vides  that  no  execution  shall  be  issued  rendition  of  such  judgment  ap- 
on  a  judgment  where  the  defendant  pear  and  disprove  the  debt  or  dam- 
has  been  notified  by  publication  and  ages  adjudged  against  him,  or  any 
has  not  appeared  and  answered  to  the  part  thereof,  the  plaintiff  will  refund 
action,  until  the  plaintiff,  or  some  per-  the  whole  or  such  part  thereof  as  may 
son  in  his  behalf,  shall  execute  a  bond  be  found  not  justly  due  on  a  review  of 
in  double  the  amount  of  such  judgment,  the  case. 
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him  on  the  review  of  the  case,  then  this  obligation  to  be  void, 
otherwise  to  be  in  force.  John  Doe.     ^seal) 

yohn  Fen,     (sbal) 
This  bond  approved  by  me  February  10,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

e.  Order  of  Sale,  i 
(1)  Generally. 

The  order  of  sale  may  be  made  subsequent  to  the  rendition  and 
entry  of  the  judgment,  as  is  shown  in  the  following  forms : 


State  of  Colorado,      .  ^„ 

'^  ss. 


COLORADO. 

Form  No.  31 77- 


Qowvity  oi Arapahoe,  \ 
The  People  of  the  State  of  Colorado  to  Calvin  Clark,  Constable  of 
said  County,  Greeting : 

Whereas  heretofore,  to  wit.  on  the  18th  day  of  December,  A.D. 
i%96,  in  an  action  then  pending  before  Henry  Grimshaw,  Esq.,  a 
justice  of  the  peace  in  and  for  said  county,  wherein  yohn  Doe  was 
plaintiff  and  Richard  Roe  was  defendant,  said  plaintiff  procured 
an  attachment  against  the  personal  property  of  said  defendant,  which 
attachment  was  by  you  levied  upon  {here  describe  the  -property 
taken  upon  attachment^  as  the  property  of  said  defendant,  Richard 
Roe;  and  whereas  afterwards,  to  wit,  on  the  26th  dtiyoi  December, 
A.D.  i8Ptf,  a  judgment  was  rendered  in  said  action  in  favor  of  said 
plaintiff,  yohn  Doe,  and  against  said  defendant,  Richard  Roe^  for  the 
sum  of  one  hundred  and  two  dollars  2iXi6,  fifty  cents,  besides  costs  of 
suit,  taxed  ^t  seven  dollars  and ^/J/"()/ cents,  and  the  property  attached 
was  ordered  to  be  sold  for  the  satisfaction  of  said  judgment. 

You  are,  therefore,  hereby  commanded,  that,  pursuant  to  said 
judgment,  and  in  accordance  with  the  statute  in  such  cases  made 
and  provided,  you  proceed,  without  delay,  to  make  sale  of  said 
property  attached  by  you,  and  satisfy  said  judgment  out  of  the  pro- 
ceeds thereof,  so  far  as  the  same  shall  suffice,  and  hereof  make  due 
return,  according  to  law. 

Given  under  my  hand  and  seal,  this  26th  day  of  December,  A.D. 
l8P^.  Henry  Grimshaw,     (seal) 

Justice  of  the  Peace. 

KANSAS. 

Form  No.  3178. 

State  of  Kansas,  Cowley  County,  ss : 

The  State  of  Kansas,  to  Charles  Cross,  Constable  of  Burden 
Township,  in  said  County,  Greeting : 

1.  The  method  of  selling  attached  provided  by  statute  (Va.  Code  (1887),  § 

property  after  judgment  being  ordi-  2975;  W.  Va.  Code  (1887),  c.  lois,  §  13), 

narily  similar  to  that  pursued  in  sales  for  the  forms  of  orders  of  sale  under 

upon  execution,  and  in  many  states  so  execution,  see  the  title  Executions. 
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Whereas  yohn  Doe  on  the  26th  day  of  December^  \%96^  in  an 
action  then  pending  before  the  undersigned  justice  of  the  peace  of 
said  township,  recovered  judgment  against  Richard  Roe  for  the 
sum  of  sixty-two  and  -^-^  dollars,  and  costs  of  suit  taxed  at  seven  and 
-j^  dollars: 

And  whereas  an  order  of  attachment  in  said  action  was,  on  the 
12th  day  of  December^  iS96,  levied  upon  the  following  goods  and 
chattels  of  said  debtor  which  remain  unsold  and  in  your  hands, 
to  wit  (here  give  the  description  of  the  property  attached)  : 

Now,  therefore,  you  are  hereby  commanded,  that  of  said  goods 
and  chattels  of  the  said  debtor  you  cause  said  judgment,  costs,  and 
accruing  costs  to  be  satisfied,  as  provided  by  law.  And  make 
return  of  this  order,  with  your  certificate  thereon,  showing  the  man- 
ner in  which  you  have  executed  the  same,  within  thirty  days  from 
the  time  of  your  receipt  hereof. 

Witness  my  hand  at  Burden  in  said  county,  this  26th  day  of 
December^  A.D.  i8P&.  Henry  Grimshaw^ 

Justice  of  the  Peace. 

NEBRASKA. 

Form  No.  3x79. 

State  of  Nebraska,       /  .  o^u    o*.  i.      r  xt  1.      1 

County  of  Lancaster.  \  '"•  ^^^  ^tate  of  Nebraska. 

To  the  Sheriff  of  said  County,  Greeting: 

Whereas  yohn  Doe  on  the  twenty -ninth  day  of  January^  A.D. 
i8P7,  sued  out  of  the  clerk's  office  of  the  district  court  of  said  county 
an  order  of  attachment,  directed  and  delivered  to  the  sheriff  of  said 
county,  requiring  him  to  attach  the  lands,  tenements,  goods,  chat- 
tels, stocks  or  interest  in  stocks,  rights,  credits,  moneys,  and  effects 
of  Richard  Roe  in  said  county,  not  exempt  by  law  from  being  ap- 
propriated and  applied  to  the  payment  of  the  plaintiff's  claim,  or  so 
much  thereof  as  would  satisfy  the  plaintiff's  claim,  and  said  sheriff 
returned  said  order  executed,  by  attaching  the  following  property,  to 
wit  inhere  describe  the  property  attached)^  and  afterwards  such  pro- 
ceedings were  had  in  said  distfict  court  of  Lancaster  county  that  at 
the  March  term  thereof,  A.D.  i897,  the  said  plaintiff  recovered  a 
judgment  against  said  defendant  for  the  sum  of  one  thousand  dol- 
lars damages,  and  thirty -eight  dollars  the  costs  of  said  action. 

You  are  therefore  commanded  to  proceed  as  upon  execution,  to 
advertise  and  sell  so  much  of  the  property,  heretofore  attached  in 
this  action,  now  in  your  hands  remaining,  as  will  satisfy  the  amount 
of  this  aforesaid  judgment  and  costs,  with  interest  thereon  from  the 
first  day  of  March ^  A.D.  i8P7,  until  paid,  together  with  accruing 
costs,  by  virtue  of  this  order.  And  do  you  make  return  of  this 
order,  together  with  your  proceedings  thereon,  within  sixty  days 
from  the  date  hereof. 

Witness  my  signature  and  the  seal  of  said  court,  at  Lincoln^  this 

day  of  March,  A.D.  i897. 

Calvin   Clark,  Clerk. 
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OHIO. 

Form  No.  3180. 

The  State  of  Ohio,  ^  Cleveland  Township. 

Cuyahoga  County,  ss.        J  Before  Abraham  Kent^  Justice  of   the 

Johr.  r):H\  plaintiff,        >     Peace  for  said  township  and  county, 
against  j  To    Thomas    yones,    constable   of   said 

Richard  lioe^  defendant.  J      township : 

You  are  hereby  commanded  to  sell  and  dispose  of,  as  upon  exe- 
cution, the  goods  and  chattels  attached  by  you  upon  an  order  of 
attachment  issued  in  the  above  entitled  action,  to  wit  (here  describe 
the  property  to  be  sold) ,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  as  well  the  sum  of  sixty-two  dollars  and  Jifty  cents  debt, 
and  seven  dollars  sndjij'ty  cents  costs,  with  interest  from  the  1st  day 
oi  Aprils  A.D.  i8P7  {beingtheamountof  the  judgment  then  rendered 
in  said  action  remaining  due  and  unpaid) ,  as  also  increase  costs. 

Make  return  of  this  order,  and  a  certificate  thereon,  showing  the 
manner  in  which  you  have  executed  the  same,  in  thirty  days  from 
the  time  of  your  receipt  hereof. 

Given  under  my  hand  this  26th  day  of  Aprils  A.D.  i897. 

Abraham  Kent^  Justice  of  the  Peace. 

ILLINOIS. 

Form  No.  3 1 8 1 . 

State  of  Illinois,  )  The  People  of  the  State  of  Illinois, 

Adams  County.  \     '    To  any  Constable  of  said  County — Greeting : 

Whereas  heretofore,  to  wit,  on  the  18th  day  of  December^  A.D. 
i8P^,  yohn  Doe  sued  out,  before  the  undersigned,  a  justice  of  the 
peace  in  and  for  said  county,  an  attachment  against  the  personal 
estate  of  Richard  Roe^  and  caused  the  said  attachment  to  be  levied 
on  the  following  described  property  {here  give  the  description  of 
the  property  attached)  as  the  property  of  said  Richard  Roe, 

And  whereas  afterwards,  to  wit,  on  the  4lh  day  of  January^ 
A.D.  i8P7,  such  further  proceedings  were  had  in  said  cause  before 
said  justice,  as  that  a  judgment  was  tendered  in  favor  of  said  yohn 
Doe  and  against  said  Richard  Roe  for  the  sum  oi  fifty- seven  dollars 
and  seventy 'five  cents,  in  a  plea  of  {^give  nature  of  action)^  besides 
costs  of  suit,  which  are  indorsed  hereon  and  taxed  at  seven  dollars 
^n^  fifty  cents,  and  the  property  attached  ordered  to  be  sold  for  the 
satisfaction  of  said  judgment  and  costs. 

You  are,  therefore,  hereby  commanded,  that,  pursuant  to  said 
judgment,  and  in  conformity  with  the  statute  in  such  case  made  and 
provided,  you  proceed,  without  delay,  to  sell  the  said  property  so 
attached,  or  so  much  thereof  as  will  satisfy  the  said  judgment  and 
all  costs  of  suit,  and  hereof  make  return  to  me  within  seventy  days 
from  this  date. 

Given  under  my  hand  and  seal  this  J^th  day  of  yanuary^  A.D. 
1897.  Henry  Grimshaw^ .    (seal) 

Justice  of  the  Peace. 
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NEW  JBR8BY— -RULE  TO  SELL  PERSONAL  PROPERTY. 

Form  No.  3x8a. 

Hudson  Circuit  Court. 
John  Doe     )  y     r> 
affainst       V  ^"  ^^^^' 
Richard  Roe.  )  ^"^  Attachment. 

Whereas  a  judgment  by  default  has  been  duly  entered  in  this 
cause  on  the  ISth  day  of  June,  i897,  upon  the  report  of  Arthur 
Ar buckle^  the  duly  appointed  auditor  herein  :  Ordered,  that  the  said 
Arthur  Arbuckle^  auditor  aforesaid,  sell*  the  goods  and  chattels  of 
the  said  Richard  Roe  by  the  said  Simon  Stevenson^  sheriff  of  Hud* 
son  county,  levied  upon  and  seized  under  and  by  virtue  of  the  writ 
of  attachment  herein  and  heretofore  issued  in  this  case,  or  so  much 
thereof  as  shall  satisfy  the  debt  and  claim  of  the  said  John  Doe^ 
plaintiff,  and  the  other  creditors  who  have  applied  to  the  said  audi- 
tor pursuant  to  the  provisions  of  a  certain  act  entitled,  **An  Act  for 
the  Relief  of  Creditors  against  Absconding  and  Absent  Debtors." 

Entered  July  the  5th,  iS97. 

On  motion  of  Oliver  Elsworth,  Attorney  for  Plaintiff. 

NEW  JERSEY RULE  TO  SELL  REAL  ESTATE. 

Form  No.  3x83. 

(  Commencing  as  in  Form  No,  3182,  supra,  and  continuing  dawn 
to  *,  then  add,')  the  lands  and  tenements  of  Richard  Roe^  the  de- 
fendant, by  Simon  Stevenson,  sheriff  of  Hudson  county,  levied  upon 
and  attached  under  and  by  virtue  of  a  writ  of  attachment  herein  and 
heretofore  issued  in  this  cause,  or  so  much  thereof  as  shall  satisfy  the 
debt  and  claim  of  John  Doe,  plaintiff,  and  the  debts  and  claims  of  the 
other  creditors  who  have  applied  to  Arthur  Ar buckle,  the  said 
auditor,  pursuant  to  the  provisions  of  a  certain  act  entitled  **AnAct 
for  the  Relief  of  Creditors  against  Absconding  and  Absent  Debtors." 

Entered  July  6,  iS97. 

On  motion  of  Oliiter  Elsworth,  Attorney  for  Plaintiff. 

VIRGINIA. 

Form  No.  3184. 

yohn  Doe,  plaintiff,      )  t      a  ^  -^ 

•'  \^  f  In  Assumpsit. 

zy  L     J  D      AC     A     4.   V  O^^  Attachment. 
Richard  Roe,  defendant.  ) 

Whereas  it  appears  that  a  judgment  has  been  rendered  against  the 
said  Richard  Roe  in  the  above  entitled  action  in  favor  of  the  said 
John  Doe  for  the  sum  of  Jive  hundred  dollars  with  interest  from 
the  29th  day  of  January,  i897,  and^/Zy  dollars  costs,  and  that  the 
property  seized  and  levied  upon  under  and  by  virtue  of  the  attach- 
ment sued  out  herein  is  liable  for  the  payment  of  the  debt  for  which 
such  attachment  was  rendered ;  and  the  said  John  Doe  has  given 
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bond  with  sufficient  surety  in  the  penalty  of  one  thousand  dollars,  with 
condition  to  perform  such  future  order  as  may  be  made  upon  the  ap- 
pearance of  the  said  Richard  Roe  and  his  making  defense  as  by  the 
statute  in  such  case  made  and  provided  :  It  is  therefore  ordered  that 
Simon  Stevenson,  sheriff  of  the  county  of  Albemarle,  be  and  he 
hereby  is  authorized  to  sell  all  the  said  property  so  levied  upon  afore- 
said, or  so  much  thereof  now  in  his  possession  as  will  be  sufficient  to 
satisfy  said  judgment,  interest  and  costs,  and  the  costs  of  this  pro- 
ceeding, and  all  the  costs  laid  out  and  expended  in  keeping  said  prop- 
erty and  making  the  sale  thereof  under  this  order,  and  report  his  doings 
and  proceedings  herein  to  this  court  in  the  way  and  manner  as  by  the 
statute  in  such  case  made  and  provided. 

(2)  Embodied  in  the  Judgment. 

The  order  of  sale  may  be  and  often  is  embodied  in  and  forms  a 
part  of  the  judgment  ^  itself,  instead  of  being  made  subsequent 
thereto,  as  is  shown  in  the  following  forms : 


ARKANSAS. 

Form  No.  3185. 

{^Embodied  in  and  forming  fart  of  the  judgment  may  be  thefoU 
lowing  order  of  sale:)  and  it  appearing  to  the  court  by  the  return  of 
the  sheriff,  that  he  has  levied  upon  and  attached  under  and  by  virtue 
of  the  writ  of  attachment  in  this  cause  heretofore  issued  the  follow- 
ing described  property,  to  wit  (describe  property)  :  It  is  therefore 
ordered  that  the  said  sheriff  sell  the  said  (describe  the  property) ,  in 
the  city  of  Little  Rock,  township  of  Big  Rock,  county  of  Pulaski, 
state  of  Arkansas,  to  the  highest  bidder,  upon  the  credit  of  three 
months,  first  giving  ten  days'  notice  by  advertisement  of  the  time, 
place,  and  manner  of  said  sale,  and  taking  bond  with  security  from 
the  purchaser  for  the  purchase  money  payable  to  himself  as  sheriff, 
said  bond  to  have  the  force  and  effect  of  a  judgment ;  and  that 
when  said  bond  is  collected  he  will*  pay  over  the  proceeds  thereof 
in  satisfaction  of  the.  foregoing  judgment  and  costs,  and  if  any 
excess  remain  in  his  hands  that  he  will  pay  over  the  same  to  the 
defendant. 2  Abraham  Kent,  Justice  of  the  Peace. 


1.  For  forms  of  judgments  in  at- 
tachment suits,  see  supra.  Forms  Nos. 
3162  to  3168;  and  for  the  form  of  judg- 
ments generally,  see  the  title  Judg- 
ments. 

.  a.  In  case  of  judgment  for  the  plain- 
tiff the  court  shall  make  application  of 
moneys  and  proceeds  as  prescribed  in 
Sand.  ^  H.  Ark.  Dig.  (1894),  4§  ?fi7r 

371  • 

In  Meadow  v.  Wise,  41  Ark.  289,  the 

order  was  as  follows  : 


**  State  of  Arkansas,    ( 

Couxity  oi  Columbia.  S 
John   K.    Gibson,    )To  J.  B.    Wise, 
vs.  >  Constable  Buena 

W.   M.    Blakeley.    )  Fij/fl  Township: 

Whereas  y.  IC.  Gibson  has  sustained 

his  attachment   in   my  court  against 

W.  M.  Blakeley,  you  are  commanded 
to  sell  the  property  attached  {describ- 
ing it).  L.  W.  Payne,  J.  P.''  This 
case  was  reversed  on  appeal  for  no  de- 
fect  in   the  order  of  sale,  but  on  the 
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ARKANSAS WHERE  PERISHABLE  PROPERTY  HAS  BSSN  SOLD. 

Form  No.  3x86. 

{^Embodied  in  and  forming  fart  of  the  judgment  may  be  thefoUcm- 
ing  order  of  sale:)  and  it  appearing  to  the  court  that  there  is  in  the 
hands  of  the  sherifiP  the  sum  of  one  hundred  dollars,  being  the  pro- 
ceeds of  {^describe  the  property)  heretofore  attached  and  thereafter, 
to  wit,  on  the  10th  day  of  Eebruary,  i8P7,  advertised  to  be  sold,  it 
is  therefore  ordered  that  said  sheriff  pay  over  the  said  sum  of  one 
hundred  dollars  in  part  to  the  discharge  of  this  attachment ;  and 
it  further  appearing  from  the  return  of  the  said  sheri£P  that  he 
also  attached  (describe  the  property)  belonging  to  the  said  defend- 
ant which  is  now  in  his  hands :  It  is  therefore  ordered  that  said 
sheri£P  shall  (describe  the  property)  at  his  city  of  Little  Rock^  at  the 
township  of  Big  Rock,  county  of  Pulaski,  state  of  Arkansas,  sell  to 
the  highest  bidder  for  cash  in  hand,  first  giving  ten  days'  notice, 
according  to  law,  of  the  time,  place,  and  manner  of  said  sale,  and 
to  pay  over  the  proceeds  of  such  sale  in  satisfaction  of  the  balance 
of  said  judgment  remaining  unpaid  and  the  costs,  and  if  any  excess 
remain  in  his  hands  to  pay  over  the  same  to  the  defendant. 

Abraham  Kent,  Justice  of  the  Peace. 

LOUISIANA. 

Form  No.  3187. 

(Embodied  in  and  forming  part  of  the  judgment  may  be  the  fol- 
lowing order  of  sale-)  It  is  further  ordered,  adjudged,  and  decreed 
that  the  attachment  heretofore  issued  in.  this  cause  be  maintained, 
that  the  attachment  lien  and  privilege  on  the  property  be  recognized 
and  foreclosed,  and  that  said  property,  or  so  much  thereof  as  may 
be  necessary  for  the  satisfaction  of  this  judgment,  be  sold. 

Thus  done,  read,  and  signed  in  open  court,  this  10th  day  of  -^^^>'» 
i8P7.  Abraham  Kent,  Justice  of  the  Peace. 

VIRGINIA. 

Form  No.  3188. 

• 

(Embodied  in  and  forming  part  of  the  judgment  may  be  thisoratr 
of  sale:)  And  it  is  ordered  that  Simon  Stevenson,  sheriff,  make  sale 
of  the  attached  effects  levied  upon  by  him  and  now  in  his  possession, 
aji  the  law  directs,  and  out  of  the  money  arising  from  such  sale 
pay  and  satisfy  this  judgment  to  the  plaintiff,  and  restore  the  sur- 
plus, if  any  remaining  in  his  hands,  to  the  defendant,  and  retuni  '^"^ 
account  of  such  sale  to  the  next  court.* 

ground  that  the  interest  levied  upon  and   then   add:  Pay  and   ?ati==fy  "I"' 

in  order  to  be  sold  was  not  subject  to  judgement  to  the  pl'aintifT,  and   (hat  ne 

attachment  or  execution.  retain   the    overplus,    if  anj,    J^ 

1.  Order  to  Retain  SunilUB  to  Pay  Sub-  hands  for  the  purpose  of  satif^fyi"^.^ 

sequent  Judgment. — The  order  may  be  subsequent  judgment  of  this  court  tnis 

like  that  in  Form  No.  3188  down  to  *  day  obtained,  or  an  attachmeiit  inf^^*' 
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WEST  VIRGINIA PERSONALTY  ATTACHED. 

Form  No.  3189. 

(Embodied  in  and  forming  fart  of  the  judgment  may  he  this 
order:)  And  it  is  further  ordered  that  Simon  Stevenson,  the  sheriff 
who  levied  the  said  attachment,  sell  and  dispose  of  all  the  goods, 
chattels,  and  effects  attached  and  taken  into  the  possession  by  him 
for  and  towards  the  satisfaction  of  the  plaintiff's  judgment  in  the 
same  manner  as  property  taken  in  execution  upon  a  writ  of  fieri 
facias ;  and  that  said  sheriff  make  due  return  to  the  clerk's  office^ 
within  thirty  days  after  such  sale,  an  account  of  the  sale,  specify- 
ing the  articles  sold,  the  persons  to  whom  sold,  and  the  prices  and 
moneys  for  which  sold. 

WEST   VIRGINIA WHERE    FORTHCOMING    BOND    HAS    BEEN    GIVEN. 

Form  No.  3190. 

{^Embodied  in  and  forming  part  of  the  judgment  may  be  this 
oraer:)  And  the  sheriff,  Simon  Stevenson^  having  made  return 
upon  the  attachment  in  this  cause,  that  he  had  levied  upon  the  fol- 
lowing described  personal  property  as  the  property  of  the  said 
Richard  Roe,  to  wit  (here  describe  the  property)  \*  and  the 
said  Richard  Roe  having  given  a  forthcoming  bond,  with  Thomas 
Toung  and  Harvey  Fleming  as  his  sureties,  for  the  purpose  of  re- 
taining the  personal  property  so  levied  upon  as  aforesaid:  It  is 
therefore  ordered  that  said  Richard  Roe  have  said  property  forth- 
coming and  deliver  the  same  to  the  said  sheriff  of  this  county  upon 
the  12th  day  of  June^  i8P7,  at  (describe  place  of  delivery)^  for  the 
purpose  of  then  and  there  being  sold;  and  that  the  sheriff  aforesaid 
be  and  he  is  hereby  ordered  to  sell  such  property  for  and  towards 
the  satisfaction  of  the  plaintiff's  judgment  in  the  same  manner  and 
way  as  property  taken  in  execution  upon  a  writ  of  fieri  facias  is 

of  B.  A.  aeainst  the  said  defendant  for  store  the  overplus,  if  any  remaining  in 
the  sum  of  $ — — ;  and  after  satisfying  his  hands,  to  the  defendant:  and  also 
the  said  several  judgments,  that  he  re-  that  he  return  an  account  of  his  pro- 
turn  the  surplus,  if  any  remaining  in  ceedings  to  the  next  court, 
his  hands,  to  the  defendant,  and  also  Order  to  Pay  Bent  Duo. — The  order 
return  an  account  thereof  to  the  next  may  be  like  that  in  Form  No.  3188 
court.  down  to  *  and  then  add  :  First  pay  and 
Order  to  Satisfy  Prior  Judgment. — The  satisfy  to  Charles  Carroll  the  sum  of 
order  of  sale  following  the  judgment  two  hundred  dollars,  proved  to  the 
and  its  recitals  may  be  in  these  words:  court  to  be  due  to  him  for  house-rent, 
And  it  is  ordered  that  Simon  Steven-  and  his  costs  thereby  expended;  and 
son,  sheriff,  after  making  sale  of  the  then  apply  the  residue,  if  any  then  re- 
attached effects  aforesaid  as  the  law  maining  in  his  hands,  or  so  much  as 
directs,  and  satisfying  a  prior  judgment  may  be  necessary,  toward  satisfying 
of  the  court  this  day  rendered  on  the  this  judgment  to  the  plaintiff;  and 
said  attachment,  issued  in  favor  of  the  should  there  be  any  surplus  then  re- 
aforesaid  plaintiff  against  the  defend-  maining  in  his  hands,  that  he  restore 
ant,  for  the  aforesaid  sum  of  t-^o  hun-  the  same  to  the  defendant,  and  that  the 
^/r^c/ dollars  and  costs,  pay  and  satisfy  said  sheriff  return  an  account  of  his 
this  judgment  to  the  plaintiff,  and  re-  proceedings  therein  to  the  next  court. 
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sold.  And  said  sheriff  is  required  to  make  return  to  the  clerk's 
office  within  thirty  days  after  such  sale,  an  account  of  the  sale, 
specifying  the  articles  sold,  the  persons  to  whom  sold,  and  the 
prices  for  which  sold.^ 

WEST  VIRGINIA REAL  ESTATE  ATTACHED. 

Form  No.  3 1 9 1 . 

{^Embodied  in  and  forming  part  of  the  judgment  may  he  this 
order:)  And  the  said  sheriff,  Simon  Stevenson^  having  made  return 
that  he  levied  upon  and  attached  in  this  cause  the  following  described 
real  estate  as  the  property  of  the  said  Richard Roe^  to  wit  {here  de- 
scribe the  property)  :  It  is  therefore  ordered  that  the  said  sheriff,  after 
advertising  the  time,  terms,  and  place  of  sale  in  some  newspaper 
published  in  the  county  of  Preston^  for  four  weeks  successively,  and 
by  posting  a  copy  of  such  advertisement  for  a  like  period  at  the  east 
door  of  the  court-house  of  said  county,  proceed  to  sell  said  real 
estate  upon  the  following  terms,  to  wit  {here  enumerate  the  terms 
of  sale)  \  and  that  said  sheriff  make  due  return  to  this  court  at  its 
next  regular  term  for  a  confirmation  of  such  sale  or  rejection  of  the 
bid. 

d.  Special  Exeontion  In  Attaehment.3 

IOWA. 

Form  No.  3x9a. 

J«.w  County,   j  Richard  Rfd^f^aiM. 

The  State  of  Iowa  to  the  Sheriff  of  said  County,  Greeting : 

Whereas  John  Doe^  the  plaintiff,  heretofore  filed  a  petition  in  the 
District  Court  of  Boone  county,  claiming  judgment,  and  asking  that 
a  writ  of  attachment  issue  against  the  property  of  Richard  Roe^ 
the  defendant  therein  ;  whereupon  attachment  issued  and  was  levied 
upon  the  following  described  property,  to  wit  {here  give  the  de- 
scription of  the  property  attached) . 

And  whereas  the  said  District  Court,  at  the  February  tcnn 
thereof,  A.  D.  i8P7,  viz.,  on  the  19th  day  of  February^  i8P7,  in  the 
said  suit,  rendered  judgment  in  favor  of  said  plaintiff,  and  against 

1.  Order  when*  Reikleyln  Bond  haa  been  much  thereof  as  may  be  necessary  to 

Olven. — The  order  in  this  case   may  satisfy  the  judgment  in  this  cause:  It 

be  like   that  in  Form    No.   3190,   .«»-  is  therefore  ordered  that  the  said  plain- 

fra^  down  to  *  and  then  add :     And  tiff  have  leave  to  withdraw  the  said 

the   said  personal  property  so  levied  replevy  bond  upon  leaving  an  attested 

upon    as   aforesaid    having  been    re-  copy  thereof  with   the  clerk  of  this 

plevied   by  the  said    Richard  Roc  by  court  for  the  purpose  of  instituting  an 

giving    a    bond    in    the     penalty    of  action  upon  the  same  for  the  penalty 

one  thousand   dollars,    with     Thomas  thereof. 

Tounir  and   Hartley  Fleming  as  his  3.  F>>r  forms  of  special  executions 

sureties,   with    condition  to  pay  the  and   writs   of  fieri  facias  generally 

value  of  the  property  attached,  or  so  consult  the  title  Executions. 
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Richard  Roe,  the  defendant,  for  the  sum  of  eight  hundred  and 
ninety -one  and  -j^  dollars  debt,  also  iov  ffty  dollars  attorney's  fees, 
and  costs  of  suit  taxed  at  thirty-seven  and  -j^  dollars,  with  in- 
terest on  said  debt  at  the  rate  of  six  per  cent,  per  annum  from  the 
date  of  said  judgment,  and  ordered  that  the  said  property  herein- 
after described,  or  so  much  thereof  as  might  be  necessary,  be  sold 
according  to  the  statute  in  such  case  made  and  provided,  to  satisfy 
said  judgment,  with  interests  and  costs  aforesaid,  and  ordered  a 
special  execution  to  issue  against  said  property. 

Now,  these  are  to  command  you,  in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa,  that  of  the  following  described  property  in 
Boone  county,  Iowa,  viz.  {here  give  the  description  of  the  property 
to  be  sold),  or  so  much  thereof  as  may  be  necessary,  by  levy  and 
sale  pursuant  to  the  statute  in  such  case  made  and  provided,  you 
cause  to  be  made  the  said  sum  of  eight  hundred  and  ninety-one  and 
1^  dollars  debt,  also  Jifty  dollars  attorney's  fees,  and  said  sum 
of  thirty-seven  and  -j^  dollars  costs,  with  interest  as  aforesaid, 
and  all  accruing  costs.  And  have  you  that  money  before  us  within 
seventy  days,  to  render  to  those  who  may  be  legally  entitled  thereto, 
with  a  return  of  your  acts  and  doings  in  the  premises,  hereon  in- 
dorsed or  annexed;  and  hereof  fail  not  at  your  peril. 

Witness  Henry  Scriber,  Clerk  of  the  District  Court 
of  said  county,  with  his  seal  hereto  affixed,  at  Boone^ 
(sbal)      Iowa,  this  21st  day  of  February,  A.D.  i8P7. 

Henry  Scriber,  Clerk  of  said  Court. 

MARYLAND.! 

Form  No.  3x93- 

The  State  of  Maryland  to  the  Sheriff  oi  Allegany  County,  Greeting  : 
Whereas,  under  and  by  virtue  of  a  warrant  from  Abraham  Kent, 
Esq.,  one  of  the  justices  of  the  peace  of  the  State  of  Maryland 
in  and  for  Allegany  county,  on  the  18th  day  of  December,  iS96, 
and  directed  to  Calvin  Clark,  Clerk  of  the  Circuit  Court  of  Al- 
legany county  aforesaid,-  an  attachment  was  issued  to  Simon  Steven- 
son, sheriff  of  said  county,  commanding  him  to  attach,  seize,  take, 
and  safely  keep  the  lands,  tenements,  goods,  chattels,  and  credits  of 
Richard  Roe  to  satisfy  yohn  Doe  in  the  sum  of  Jive  hundred  dol- 
lars, according  to  the  provisions  of  the  Code  of  Public  General  Laws 
of  the  state  of  Maryland  in  such  case  made  and  provided ;  and 
whereas,  also,  in  said  Circuit  Court  of  said  Allegany  county,  on 
the  5th  day  of  February,  i8P7,  by  the  consideration  of  the  same 
court,  the  said  yohn  Doe  had  and  obtained  judgment  of  condemna; 
tion  from  the  said  writ  of  attachment,  prosecuted  on  a  warrant  so 
issued  as  aforesaid  against  the  following  described  property  {here 
describe  the  property),  towards  satisfying  unto  the  said  yohn  Doe 
as  i^ell  the  said  sum  oi  Jive  hundred  dollars  and  the  sum  of  nineteen 
dollars  adjudged  to  him  for  costs  and  charges  by  him  laid  out  and 

1.  See  Md.  Pub.  Gen.  Laws  (1888),  art.  9,  §  I3. 
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expended  in  the  prosecution  of  said  writ,  and  also  ten  dollars  addi- 
tional costs. 

You  are  therefore  hereby  commanded  of  the  property  aforesaid 
being  in  your  bailiwick,  you  cause  to  be  made  a  levy  of  the  dam- 
ages, costs,  and  charges  aforesaid,  and  have  you  the  money  before 
us  at  the  court-house  in  said  Allegany  county  on  the  5th  day  of  May^ 
i8d7,  to  render  to  said  John  Doe  his  damages,  costs,  and  charges 
aforesaid. 

Witness :  The  Hon.  Roger  B.  Taney,  Judge  of  the  said   Circuit 
Court  of  Allegany  County ♦  this  10th  day  of  May,  i8P7. 

Issued  the  10th  day  of  May,  i8P7. 

(seal)  Calvin  Clark,  Clerk, 

MISSOURI WHERE    DEFENDANT    DOBS    NOT   APPEAR.^ 

Form  No.  3194* 

(2  Mo.  Rev.  Stat.  (1889),  p.  2249.) 
State  of  Missouri,    \ 
County  of  Barton,  \ 

The  state  of  Missouri,  to  George  Criglar,  constable  of  Lamar 
township,  in  the  county  of  Barton,  Greeting  : 

Whereas,  William  Wight  has  obtained  judgment  before  the  under- 
signed, a  justice  of  the  peace  within  and  for  the  township  and  county 
aforesaid,  against  James  Regan,  for  the  sum  of  ninety-four  dollars 
dLTidJifty  cents,  for  his  debt  (or  damages,  as  the  case  may  be),  and 
also  nine  dollars  for  his  costs  in  a  certain  action  commenced  by  a  writ 
of  attachment ;  by  virtue  of  which  writ  certain  goods,  chattels, 
moneys  and  effects,  namely:  one  mule,  one  horse,  one  stack  of  oats, 
and  one  bag  of  money  containing  fifty  dollars  (correctly  describing 
the  things  attached),  of  the  said  fames  Regan,  were  attached,  as  ap- 
pears by  the  return  of  said  writ.  You  are,  therefore,  commanded 
to  levy  the  same  of  the  said  money,  goods,  chattels,  and  effects, 
according  to  law.  You  are  further  commanded  to  return  this  writ 
to  the  undersigned  justice,  within  ten  days  from  the  date  thereof, 
and  certify  how  you  have  executed  the  same. 

Given  under  my  hand  this  ^th  day  of  January,  i8P7. 

y,  M.  Kivett,  Justice  of  the  Peace. 

NEW    JERSEY JUSTICE'S  COURT.* 

Form  No.  3195. 
State  of  New  Jersey,  ) 
Bergen  County.  ( 

.    The  State  of  New  Jersey,  to  any  Constable  of  said  County : 

You  are  hereby  commanded  that  of  the  goods  and  chattels 
(seal)      of  Richard  Roe  you  levy  and  make  the  sum  of  one  hun- 
dred dollars  upon  contract,  and  thirteen  dollars  costs,  re- 
covered against  him  by  John  Doe,  before  the  subscriber,  one  of  the 

1.  If  the  defendant  appear  the  exe-        2.  See  N.  J.  Gen.  Stat.  (i895),p.  iiSi 
cution  will  be  in  the  usual  form.  ^  84. 
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justices  of  the  peace  for  the  county  of  Bergen  aforesaid,  on  the  10th 
day  oi  February,  A.D.  i8P7,  in  a  cause  of  attachment,  and  pay  the 
8ame  to  the  said  John  Doe,  or  in  case  of  his  absence  to  the  sub- 
scriber; and  within  thirty  days  from  the  time  you  shall  receive  this 
writ  make  return  of  the  proceedings  had  thereon  to  the  subscriber. 

Given  under  my  hand  and  seal  this day  of  February,  A.  D. 

i857.  Abraham  Kent,  Justice  of  the  Peace. 

NBW    YORK KXKCUTION    AGAINST    NONRBSIDBNT    JUDGMENT 

DEBTOR  WHO  HAS  NOT  APPEARED.^ 

Form  No.  31 96* 

The  People  of  the  State  of  New  York  to  the  SheriflF  of  the  City 
and  County  of  New  Tork,  Greeting  : 

Whereas  certain  real  and  personal  property  of  Richard  Roe  was 
heretofore  duly  levied  upon  by  virtue  of  a  warrant  of  attachment 
issued  out  of  the  Supreme  Court  against  the  property  of  the  said 
Richard  Roe  in  an  action  between  John  Doe,  plainti£P,  arid  Richard 
Roe,  defendant ;  and  whereas  the  said  Richard  Roe,  defendant,  was  a 

1.  Where  a  warrant  of  attachment  ing    that  he    has  used   diligence,  in 

issued  in  the  action   has  been  levied  endeavoring  to  collect  the  debts  and 

by  the  sheriff,  the  execution  must  sub-  other  things  in  action  attached,    and 

stantially  require  the  sheriff  to  satisfy  that  a   portion   thereof   remains    un- 

the  judgment,  as  follows :  collected,    may  direct  the  sheriff  to 

(i)  Where  the  judgment  debtor  is  a  sell  the  remaining  portion,  upon  such 

nonresident,  or  a  foreign  corporation,  terms,  and  in  such  manner,  as  it  thinks 

and  the  summons  was  served  upon  him  proper.   Notice  of  the  application  must 

or  it,  without  the  state,  or  otherwise  be  given  to  the  defendant's  attorney, 

than  personally,  pursuant  to  an  order  if  the  defendant  appeared  in  the  ac- 

obtained  for  that  purpose,  as  prescribed  tion.     If  the  summons  was  not  person- 

in  chapter  fifth  of   this  act,  and  the  ally  served  on  the  defendant,  and  he 

judgment  debtor  has  not  appeared  in  did  not  appear,  the  court  may  make 

the  action ;  out  of  the  personal  prop-  such  an  order,  as  to  the  service  of  no- 

erty  attached,  and,  if  that  is  insuffi-  tice,  as  it  thinks  proper ;  or  may  grant 

cient,  out  of  the  real  property  attached,  the  application  without  notice.    N.  Y. 

(2)  In  any  other  case,  out  of  the  per-  Code  Civ.  Proc,  §  708,  subd.  5. 

sonal  property  attached ;  and,  if  that  is  At  any  time  after  the  warrant  of  at- 

insufficient,  out  of  the  other  personal  tachment  has  been  vacated  or  annulled, 

property  of   the.  judgment  debtor;  if  or  the  attachment  has  been  discharged 

both  are  insufficient,  out  of  the  real  as  to  real  property  attached,  the  court 

property  attached;  and,  if  that  is  in-  may,  in  its  discretion,  upon  the  appli- 

sufficient,  out  of  the  real  property  be-  cation  of  any  person  aggrieved,  and 

longing  to  him  at  the  time  when  the  upon   such   notice    as   it  deems  just, 

judgment  was  docketed  in  the  clerk's  direct   that  any  notice,   filed  for   the 

office  of   the  county  or  at   any    time  purpose  of  attaching  the  property,  be 

thereafter.     N.  Y.  Code  Civ.  Proc,  §  canceled   of   record,  by  the   clerk   of 

1370.  the  county  where  it  is  filed  and  re- 

Atany  time  after  levying  theAttach-  corded.      The    cancellation   must    be 

ment,  tne  court,  upon  the  petition  of  made  by  a  note,  to  that  effect,  on  the 

the   plaintiff,    accompanied    with    an  margin   of    the    record,   referring   to 

affidavit  specifying  fully  all  the  pro-  the  order;  and,  unless  the  order  is  en- 

ceedings  of  the  sheriff,  since  the  levy  tered  in  the  same  clerk's  office,  a  certi- 

under  the   warrant,  the   property  at-  tied  copy  thereof   must,  at  the  same 

tached,   and   the   disposition   thereof,  time,  be  filed  therein.    N.Y.  Code  Civ. 

and  the  affidavit  of  the  sheriff,  show-  Proc,  ^  711. 
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nonresident  of  the  State  of  New  York,  and  the  summons  in  said 
action  was  served  upon  him  by  publication  pursuant  to  an  order 
duly  obtained  for  that  purpose ;  and  whereas  said  Richard  Roe  has 
not  appeared  in  said  action ;  and  whereas  judgment  was  duly  ren- 
dered on  ^^  fourth  day  of  yanuary,  i8P7,  in  said  action  in  favor  of 
the  said  John  Doe,  plaintiff,  against  the  said  Richard  Roe^  defend- 
ant, for  the  sum  of  %S,721,19,  as  appears  by  the  judgment  roll  duly 
filed  in  the  office  of  the  Clerk  of  the  County  of  New  Tork;  and 
whereas  said  judgment  was  duly  docketed  in  the  office  of  said  clerk 
:)n  the  said  day,  and  the  sum  of  $3,721.19  is  now  actually  due 
thereon. 

♦Therefore  we  command  you,  that  you  satisfy  the  said  judgment 
out  of  the  personal  property  of  the  judgment  debtor  attached,  and, 
if  that  is  insufficient,  out  of  the  real  property  of  the  judgment  debtor 
attached  in  your  county,  belonging  to  said  judgment  debtor  on  the 
day  on  which  said  warrant  of  attachment  was  levied ;  and  that  you 
return  this  execution  within  sixty  days  after  its  receipt  by  you,  to 
the  clerk  of  the  county  of  New  Tork, 

Witness  :  Hon.  Roger  A,  Pryor,  one  of  the  justices  of  the  Supreme 
Court,  at  the  Court  House  in  the  city  of  New  Tork,  this  1th 
day  of  January,  i8P7.   John  Gaunt,  Attorney  for  Plaintiff, 

S2  Nassau  street.  New  Tork  City. 

NEW     YORK EXECUTION      AGAINST     JUDGMENT     DEBTOR     OTHER 

THAN    A    NONRESIDENT    OR    FOREIGN     CORPORATION    WHO   HAS 
NOT    APPEARED. 

Form  No.  31 97* 

{^Recite proceeding's  as  in  Form  No.  3196  down  to  *,) 
Therefore  we  command  you  to  satisfy  the  said  judgment  out  of 
the  personal  property  attached ;  and,  if  that  is  insufficient,  out  of  the 
other  personal  property  of  the  judgment  debtor;  if  both  are  in- 
sufficient, out  of  the  real  property  attached ;  and,  if  that  is  insuf- 
ficient, out  of  the  real  property  belonging  to  the  said  judgment 
debtor  at  the  time  when  the  judgment  was  docketed  in  the  office  of 
the  clerk  of  the  county  of  New  Tork,  or  at  any  time  thereafter ; 
and  that  you  return  this  execution  within  sixty  days  after  its  receipt, 
to  the  clerk  of  the  County  of  New  Tork,^ 
(  Witness:  as  in  Form  No,  3196.) 

1.  **  The  statute  prescribes  the  form  of  section  1370,  by  which  the  execu- 

of  the  execution  where  a  warrant  of  at-  tion  must  go,  first  against  the  attached 

tachment  has  been  issued,  and  levied  personal  property,  second  against  the 

by  the  sheriff.    Code  of  Civil  Proced-  other  personal  property  of  the  judg- 

nre,  §  1370.     The  execution  issued  did  ment  debtor,  and  lastly  against  the 

not  conform  to  the  statute.    It  com-  attached  real  property.      We  are  of 

manded  the  sheriff  to  collect  the  judg-  opinion  that  the   execution   for  this 

ment  out  of    the    attached    personal  reason  was  void.    The  statute  is  pcr- 

property  of  the  judgment  debtor,  and,  emptory  that  executions  in  the  cases 

if  that  was  insufficient,  out  of  his  at-  specified    *must  require'   the  sheriff 

tached  real  property,  whereas  the  case  to  satisfy  the  Judgment  in  the  way 

^ras  one  u2ider  the  second  subdivision  pointed  out.    The  evident  intention 
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OREGON. 

Form  No.  3198. 
State  of  Oregon,  ) 

County  of  Multnomah.  \ 
To  the  SheriflF  of  Multnomah  County,  Greeting : 

Whereas  on  the  2d  day  of  Aprils  i8P7,  by  consideration  of  the 
Circuit  Court  of  the  state  of  Oregon  for  the  County  of  Multnomah^  in 
an  action  then  pending  in  said  court,  yohn  Doe  recovered  judgment 
against  Richard  Roe  for  the  sum  of  one  thousand  dollars,  in  U.S. 
gold  coin,  with  interest  thereon  in  like  gold  coin  at  the  rate  of  seven. 
per  cent,  per  annum  from  t\iejirst  day  of  January^  i8P7,  and  the 
further  sum  of  forty-Jive  dollars  for  costs  and  disbursements,  in  which 
judgment  it  was  further  ordered  by  the  court,  that  the  property 
attached  in  said  action,  and  hereinafter  described,  be  sold  for  the 
satisfaction  of  said  judgment,  in  the  manner  provided  by  law,  which 
judgment  was  enrolled  and  docketed  in  the  clerk's  office  of  said 
court  on  the  2d  day  of  April,  i8P7/  therefore, 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded 

of  the  second  subdivision  of  the  sec-  or  choses  in  action,  under  process  of 
tion  was  to  prevent  resort  to  the  real  attachment  ($  648  et  sea,),  but  con- 
estate  of  an  absconding  or  concealed  tains  no  such  provision  for  a  levy  on 
debtor,  for  the  satisfaction  of  a  judg-  such  interests  upon  execution,  prob- 
ment  obtained  in  an  action  in  which  ablj  for  the  reason  that  the  judgment 
an  attachment  had  been  issued  and  lev-  creditor  has  a  more  summary  and  ef- 
ied  upon  his  real  estate,  until  after  the  fectual  remedy  by  supplementary  pro- 
remedy  against  his  personal  property,  ceedings  to  examine  the  party  owing 
both  attached  and  unattached,  had  been  the  debt  to  the  debtor  (Code,  ^  3440» 
exhausted.  This  is  in  accordance  with  and  by  obtaining  an  order  permitting 
the  general  policy  of  the  law,  founded  the  third  person  to  pay  over  such  debt 
upon  reasons  less  forcible  perhaps  now  to  the  sheriff,  to  be  applied  on  account 
than  formerly,  but  which  it  is  never-  of  the  execution  (Code,  4  2449).  The 
theless  within  the  discretion  of  the  plaintiff  failed  to  pursue  this  statutory 
legislature  to  maintain.  .  .  The  in-  remedy  on  his  judgment,  and  the  at- 
validity  of  the  process  cannot  depend  taching  creditors  pursued  theirs  un- 
upon  the  fact  whether  the  execution  der  sections  648  and  649,  supra,  and  by 
could  have  been  collected  out  of  per-  force  of  their  proceedings  the  $^9.59 
sonal  property.  The  law  prescribes  reached  the  sheriff  for  their  benefit, 
the  form  of  the  execution,  and  it  would  The  execution  created  no  lien  on  this 
be  extremely  dangerous  to  make  the  sum  while  in  the  hands  of  R.  J.  Dean 
validity  of  an  execution  which  omits  a  &  Co.,  and  none  could  be  created  there- 
material  provision,  designed  for  the  on,  except  under  section  24J.1,  which 
benefit  of  the  defendant,  to  depend  was  not  put  into  use  by  the  judgment 
upon  an  inquiry  whether  any  actual  creditor.  The  service  of  the  attach- 
injury  resulted  from  the  omission."  ments  created  a  lien  thereon  by  force 
Place  T*.  Riley,  98  N.  Y.  i.  of  sections  648  and  649,  which  cannot 
Sections  1406  and  1407  of  the  Code  be  divested  by  the  judgment  creditor. 
—  regulating  the  order  of  preference  The  money  now  in  the  hands  of  the 
among  execution  and  attaching  credit-  sheriff  is  applicable  to  the  attachments 
ors  —  does  not  apply  to  cases  where  under  which  it  was  received.  The  at- 
choses  in  action  or  equitable  interests  tachments  put  the  fund  in  his  hands, 
of  the  character  disclosed  herein  are  and  it  cannot  be  diverted  from  the 
taken  under  attachment,  for  the  reason  purpose  for  which  it  was  paid  in. 
that  they  cannot  be  levied  upon  under  First  Nat.  Bank  of  Chicago  v,  Reinitz, 
an  execution.  The  Code  prescribes  16  Civ.  Proc.  Rep.  (N.  Y.  City  Ct.) 
the  manner  of  levying  on  contract  debts  307. 
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to  sell  the  following  described  property  of  said  Richard  Rae^  being 
the  property  attached  in  said  action,  viz.  (here  describe  the  prop* 
erty  to  be  sold) ,  or  so  much  thereof  as  may  be  necessary,  in  the  man- 
ner provided  by  law,  and  out  of  the  proceeds  of  such  sale  you  pay 
and  satisfy  the  sum  of  one  thousand  dollars,  in  gold  coin  of  the 
United  States,  with  interest  thereon  in  like  gold  coin,  at  the  rate  of 
seven  per  cent,  per  annum  from  the  Jirst  day  of  January,  i8P7,  and 
the  further  sum  oi  forty-Jive  dollars,  costs  and  disbursements,  and  the 
costs  and  expenses  of  and  upon  this  writ;  and  it  said  property  is 
insufficient  to  satisfy  said  judgment,  costs,  and  expenses,  then  out  of 
other  personal  property  of  said  Richard  Roe,  or  if  sut!icient  cannot 
be  found,  then  out  of  the  real  property  in  your  countv  l>eionging  to 
said  Richard  Roe  on  or  after  the  2d  day  of  April,  iS97.  you  satisfy 
the  balance  remaining  unpaid  on  said  judgment,  with  costs  and 
expenses,  and  have  this  writ  in  said  court  in  sixty  days  after  you 
receive  the  same. 

Witness  my  hand  and  the  seal  of  said  coiif^ 
(seal)  this  5th  day  of  April,  A.D.  i8P7. 

Calvin  Clark,  Clerk. 
Ey  Daniel  Clark,  Deputy 

e.  Notloe  of  Sale,  i 

ILLINOIS justice's  COURT.^ 

Form  No.  31 99* 

Constable's  Sale. 

Public  notice  is  hereby  given,  that,  by  virtue  of  a  special  execu* 
tion  issued  by  Henry  Grimshaw,  a  justice  of  the  peace  in  and  for 
the  county  of  Adams,  and  state  of  Illinois,  and  to  me  delivered,  in 
favor  of  John  Doe  and  against  Richard  Roe,  commanding  me  to  sell 
the  following  described  goods  and  chattels  heretofore  levied  upon 
and  seized  by  me,  under  and  by  virtue  of  an  attachment  issued  in 

1.  Notloe  Not  to  Bell  Partnerahlp  Prop-  appropriated  in  the  suits,  Taffan  and 

erty. — In  Tappan  v,  Blaisdell,  5  N.  H.  Mansfield   against  said  Harris  and 

191,  a  notice  was  given  to  the  sheriff  Blaisdell,    etc.,    as    those    suits    are 

not  to  sell  property  attached,  and  was  founded  on  debts  due  from  said  Har- 

as  follows:  ris  and  Blaisdell  jointly  as  partners  in 

To  A.  A.  Brewster,  Esq.,  Sheriff,  trade.         y.  Jg«»>fv»  Attorney,  etc. 
and  Joskna  Blaisdell,  deputy — Gen-        3.  Notloe  of  Sale  after  Judgment.— 

tlemen :  You  are  hereby  notified  not  This  form  is  drawn  pursuant  to  Starr 

to  sell  the  property  of  Hubbard  Har-  &  Curt.  Anno.  Stat.  111.  (1896),  p.  473* 

ris  and  Jacob  Blaisdell,  belonging  to  par.  53. 

them  jointly  as  copartners  in  trade,         California, — Code  Civ.  Proc.(  1886), 

and  attached  by  you  in  the  action,  the  §  550. 

Grafton  bank  against  said  Blaisdell,         Colorado. — Mill's  Anno. Code(  1896), 

and  the  Pemigewasset  bank  against  §  108. 

said  Harris,  as  those  suits  are  founded        Montana. — Code  Civ.  Proc.  (1895), 

upon  the  individual  debts  of  said  Har-  ^  908. 

ris  and  Blaisdell,  and   not  on  their        Nevada, — Gen.  Stat.  (1885),  §  3157- 
joint  debts  as  partners  In  trade;  but         Utah.  —  a    Comp.    Laws    (i8S3)»  § 

reserve  said  property  to  be  sold  and  3320. 
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said  cause  by  said  justice,  as  the  property  of  the  said  defendant, 
Richard  Roe,  to  wit  (here  give  the  description  of  the  property 
attached)^  which  I  shall  oiTer  for  sale  at  public  vendfue,  as  the  law 
directs,  at  the  city  of  Siuincy  in  said  county,  on  the  12th  day  of 
yanuary^  i8P7,  at  ten  o'clock  ^.M.,  to  the  highest  bidder,  for  cash, 
to  satisfy  said  special  execution  and  costs. 
Dated  the  2d  day  of  January,  A.D.  i8P7. 

Edward  Noble,  Constable. 

NEW  JERSEY. 

Form  No.  3200. 

Essex  Circuit  Court. 

r> .  f™  »  z>       \ln  Attachment. 
Richard  Roe.  ) 

Under  and  by  virtue  of  an  order  of  th^  court  made  herein  on  the 
13th  day  of  July,  i&97,  1,  Arthur  Arbuckle,  the  auditor  herein  and 
heretofore  appointed  by  said  court,  hereby  give  notice  that  I  will 
sell  and  make  assurance,  at  public  auction,  at  the  court  house  in  the 
city  of  Newark,  on  the  15th  day  of  July,  i897(here  describe  the  prop- 
erty), which  said  real  (or  personal,  or  real  and  personal)  property 
was  levied  upon,  seized,  and  attached  by  Simon  Stevenson,  sheriff 
of  Essex  county,  under  and  by  virtue  of  a  certain  writ  of  attach- 
ment herein  and  heretofore  issued,  the  terms  of  said  sale  to  be  cash 
(or  statement  of  other  terms,  as  the  case  may  be). 

Dated  July  13,  iS97.  Arthur  Arbuckle,  Auditor. 

f.  Report  of  Sale. 

(1)   On  Order  to  Sell. 

Form  No.  3201. 

John  Doe      )  ,     p---  Essex  Circuit  Court. 

R^E^Tpn^   \  ^^  Attachment. 
Jxtcnara  JKoe.  ) 

In  pursuance  of  an  order  of  the  (name  the  court)  made  in  the  above 
stated  cause,  on  the  10th  day  of  June,  i8P7,  by  which  I,  as  auditor 
in  the  said  cause,  was  ordered  to  make  sale  and  assurance  of  the 
lands  and  tenements  of  the  defendant,  attached  and  seized  by  virtue 
of  the  attachment  in  the  above  stated  cause,  or  so  much  thereof  as 
shall  satisfy  the  debts  of  said  plaintiff  and  the  other  creditors  who 
have  applied,  agreeably  to  the  act  entitled  *'An  Act  for  the  Relief  of 
Absconding  and  Absent  Debtors,"  I  do  hereby  report  that  I  did,  by 
public  advertisements,  signed  by  myself,  and  set  up  in  five  or  more 
public  places  in  the  county  of  Essex,  one  whereof  was  in  the  town- 
ship of ,  where  the  said  lands  are  situate,  at  least  four  weeks 

next  preceding  the  time  appointed  for  selling  the  said  lands,  and 
also  published  in  the  Newark  News  and  the  Daily  Journal,  two 
newspapers  printed  and  published  in  the  county  of  Essex,  where 
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the  said  lands  are  situate,  one  of  which,  to  wit,  Xhe.  Newark  News^ 
was  printed  and  published  at  Newark,  the  county  seat,  at  least  four 
weeks  successively,  once  in  each  week  next  preceding  the  time  ap- 
pointed for  selling  the  same,  give  notice  that  all  tracts  or  parcels 
of  land  and  premises  of  the   said  defendant,  Richard  Roe,  situate, 

lying,  and  being  in  the  township  of ,  in  the  county  of  Essex 

(describe  the  real  ^^/a/^),  would  be  exposed  to  sale  at  public  vendue, 
on  the  20th  day  of  yuly,  i897,  at  nine  o'clock  in  the  Jhrenoon, 
at  the  court  house  in  Newark,  and  at  the  time  and  place  aforesaid, 
did  expose  the  said  lands  and  premises  to  sale  at  public  vendue, 
to  the  highest  bidder,  and  yohn  Smith  then  and  there  bidding 
therefor  the  sum  of  one  thousand  dollars,  and  no  one  bidding  so 
much  or  more  for  the  same,  the  said  real  estate  was  struck  off  and 
sold  to  said  yohn  Smith  for  the  price  aforesaid. 

Arthur  Ar buckle.  Auditor. i 
Dated  this  21st  day  of  yuly,  iSP7. 

Form  No.  3202. 

To  the  Honorable  Circuit  Court  of  Preston  County : 

Pursuant  to  an  order  heretofore  made  in  an  action  wherein  yohn 
Doe  was  plaintiff  and  Richard  Roe  defendant,  the  order  being  for 
the  sale  of  certain  real  estate  by  me  levied  upon  and  attached  under 
and  by  virtue  of  an  attachment  therein,  I  hereby  respectfully  report: 

1.  That  I  advertised  the  time,  terms,  and  place  of  sale  for  four 
successive  weeks  in  the  Preston  County  yournal,  a  newspaper  pub- 
lished in  Preston  county,  and  that  I  posted  a  copy 'of  the  same  for 
the  like  period,  as  shown  by  the  annexed  copy  of  publication,  duly 
certified  by  William  M,  O.  Dawson,  publisher  of  the  same. 

2.  That  on  the  10th  day  of  yune,  iS97,  at  the  east  door  of  the 
court  house  of  Preston  county,  I  sold  said  real  property,  to  wit 
(here  describe  the  property),  to  yohn  Smith,  who  was  the  highest 
and  best  bidder,  for  the  sum  of  Jive  hundred  dollars,  for  which  he 
paid  the  sum  of  two  hundred  dollars  in  cash  then  and  there  at  the 
time  of  the  sale,  and  executed  and  delivered  to  me  as  security  for 
the  payment  of  the  balance  of  said  sum  of  jive  hundred  dollars  the 
following  security  (here  enumerate  and  describe  the  bonds,  notes, 
or  other  securities,  as  the  case  may  be), 

(Expense  oj" sale  items,)  Simon  Stevenson,  Sheriff. 

1.  Final  Report  of  Auditor  on  distri-  realty  and  personalty  hy  way  of  item- 
bution,  omitting  the  formal  parts,  as  ized  tabulated  statement,  giving  the 
follows:  \y  Arthur  Arbuckle,the2Md\-  dates  and  amounts ;  also  the  dishurse- 
tor  appointed  in  this  cause,  hereby  ments  for  legal  costs  and  expenses,, 
report  and  exhibit  the  proceeds  of  the  giving  the  dates  and  amounts;  and 
sale  of  personal  property  as  well  as  of  also  the  pro  rata  amounts  paid  to  plain- 
the  lands  of  the  said  Richard  Roe^  de-  tiff  and  each  applying  creditor  ^giving 
fendant  herein,  attached  in  this  cause;  the  names  of  the  parties  and  the  amounts 
the  disbursements  for  legal  costs  and,  of^  the  payments).  The  plaintiff ,  y<>i« 
expenses,  and  also  the  amounts  paid  to  boe,  and  each  of  the  said  creditors  was 
the  creditors  of  said  7? iV//ar<//?<7^,  and  paid  the  amount  so  found  due  him 
to  the  said  plaintiff,  John  Doe  {here  July  fSO,  i8^7,  at  (state  place  of  pay- 
set  out  the  proceeds  of  the  sale  of  both  ment).     Arthur  Ar buckle,  Auditor. 
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(2)  On  Execution. 
Form  No.  3203. 

State  of  Iowa,  )  >*"  f^^ijjl^*"*'^' 

^  ^^'  ^  Richard  Roe,  defendant. 

By  virtue  of  a  special  execution  to  me  directed,  by  the  clerk  of 
the  District ^QoMxX  of  said  county  of  Boone,  in  favor  of  yohn  Doc 
and  against  Richard  Roe,  for  the  sum  of  one  thousand  and  seventy- 
nine  dollars,  I  did,  on  the  21st  day  of  February,  A.D.  i8i?7,  levy 
on  the  property  of  the  said  Richard  Roe,  described  as  follows,  to  wit 
{here  give  the  description  of  the  property  levied  on) ,  all  situate  in 
said  county  of  Boone  and  State  of  laCua.  And  after  the  said  levy, 
I  did,  previous  to  oflFering  the  same  for  sale,  give  four  weeks'  notice 
of  the  time  and  place  of  said  sale,  by  publishing  notice  thereof,  once 
in  each  week,  for  four  consecutive  weeks  immediately  preceding 
the  day  of  sale,  in  the  Boone  County  Enterprise,  a  weekly  news- 
paper printed  and  published  in  said  county,  and  also  by  posting  up 
written  notices  thereof  in  three  public  places  in  said  county,  one  of 
which  was  at  the  place  where  the  last  District  Court  was  held. 
And  in  pursuance  of  the  said  several  notices,  on  the  22d  day  of 
March,  A.D.  i8P7,  at  one  o'clock  P,M.  of  the  same  day,  at  the 
door  of  the  court  house  in  Boone  in  said  county,  I  exposed  to  sale, 
by  public  outcry,  the  aforesaid  premises,  to  the  highest  bidder  there- 
for ;  and  Thomas  Lowry  then  and  there  bid  for  the  before  men- 
tioned premises,  as  follows,  to  wit  (naming  the  amount  bid  by  the 
purchaser  for  each  parcel  sold) .  In  all  of  which  the  said  Thomas 
Lowry  was  the  highest  bidder,  and  the  same  was,  in  due  form  of 
law,  struck  ofiT  to  him  as  purchaser  thereof,  and  this  execution  re- 
turned satisfied  in  full  by  virtue  of  said  sale. 

Henry  Slocum,  Sheriff  Boone  County,  Iowa. 

{List  of  fees  and  costs,) 

g.  Order  Conflrming  Sale. 

Form  No.  3204. 

yohn  Doe,  plaintiff,       )  \     n  ht  ^"  ^^^  Circuit 

against  >  >^     a  4.4.  "  u         4.  Court  of  Preston 

D'r      J  D       jx  c     J     4.V  ^n  Attachment  ^ 

Richard  Roe^  defendant.  )  County. 

Simon  Stevenson,  sheriff  of -Pr^^/^w  county,  We'st  Virginia,\idcv\n^ 
reported  the  sale  of  the  real  estate  of  this  proceeding  hereinbefore 
ordered  to  be  sold,  and  it  appearing  by  said  report  that  said  sale  was 
made  the  10th  day  of  yime,  iS97,  at  the  east  door  of  the  court  house 
of  Preston  County,  and  that  yohn  Smith  became  the  purchaser  of 
said  real  estate  at  and  for  the  sum  oi  five  hundred  dollars,  being  the 
highest  and  best  bid  offered,  and  that  said  yohn  Smith  has  in  all  re- 
spects complied  with  the  terms  and  conditions  of  said  sale,  and  no 
exceptions  having  been  taken  to  such  sale,  it  is  ordered  that  the  same 
be  and  it  is  hereby  in  all  respects  confirmed.    And  it  is  further  ordered 
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that  said  Simon  Stevenson,  sheri£P,  execute  and  deliver  a  sheriff's  deed, 
with  special  warranty  to  the  said  yohn  Smith,  conveying  said  real 
estate  so  sold  and  purchased  as  aforesaid  whenever  the  said  John 
Smith  shall  pay  over  to  him  the  balance  of  the  purchase  money,  to 
wit,  the  sum  of  three  hundred  dollars  and  interest  thereon  as  pro- 
vided for  in  the  securities  made,  executed,  and  delivered  to  the  said 
sheriff  at  the  time  of  the  sale  and  purchase  as  aforesaid. 

h.  Sheriff's  Deed. 

Form  No.  3205. 

Know  all  men  by  these  presents,  that,  whereas,  in  an  action  in 
the  District  Court  of  the  Second  Judicial  District  of  the  state  of 
Nebraska,  within  and  for  the  county  of  Lancaster,  wherein  John 
Doe  was  plaintiff  and  Richard  Roe  was  defendant,  an  order  of  at- 
tachment was  issued  by  the  clerk  of  said  court,  and  under  the  seal 
thereof,  bearing  date  the  twenty-ninth  day  of  January,  i8P7,  and 
directed  to  the  sheriff  of  said  Lancaster  county,  Nebraska,  com- 
manding him  to  attach,  and  safely  keep,  the  lands,  tenements, 
goods,  chattels,  stocks  or  interest  in  stocks,  rights,  credits,  moneys, 
and  effects  of  the  above  named  defendant  in  his  county,  not  exempt 
by  law  from  being  applied  to  the  payment  of  the  above  named 
plaintiff's  claim,  or  so  much  thereof  as  would  satisfy  the  said  plain- 
tiff's claim  for  one  thousand  dollars,  and  interest  at  seven  per  cent. 
per  annum  from  the  Jirst  day  of  January,  i8P7,  ?ind  Jifty  dollars 
the  probable  costs  of  said  action  then  and  there  pending. 

And  whereas  the  said  sheriff  did  on  the  thirtieth  day  of  Janu- 
ary, i%97,  in  compliance  with  the  order  hereinbefore  recited,  at- 
tach the  lands  and  tenements  of  the  said  Richard  Roe,  defendant, 
hereinafter  described;  and  afterwards  such  proceedings  were  had 
in  said  action  that  at  the  March  term,  A.D.  i8P7,  of  said  court,  the 
said  plaintiff  recovered  a  judgment  against  said  defendant  -for 
the  sum  of  one  thousand  dollars  damages,  and  thirty-eight  dollars 
the  costs  of  said  action. 

And  whereas  an  order  of  sale  on  attachment  was  issued  in  said 

action  on  the day  of  March,  \%97,  directing  said  sheriff  to 

cause  said  lands  to  be  appraised,  advertised,  and  sold  according 

to  law,  said  sheriff  did  on  the day  of ,  A.D.  i8P7,  at  the 

front  door  of  the  county  court  house  in  the  city  of  Lincoln,  in  said 

county  of  Lancaster,  having  first  given  due  and  legal  notice  of  the 
time  and  place  of  said  sale  for  more  than  thirty  days  prior  thereto 
in  the  Lincoln  Landmark,  a  newspaper  printed  and  in  general  cir- 
culation in  said  county  of  Lancaster,  sell  said  premises  at  public 
auction  to  Samuel  Short  for  the  sum  of  twelve  hundred  dollars, 
which  sale  was  afterward,  at  the  September  term  of  said  court,  A. 
D.  1897,  examined  and  confirmed,  and  the  said  Simon  Stevenson^  as 
such  sheriff,  ordered  to  convey  the  said  premises  in  fee  simple  to  the 
said  Samuel  Short, 

Now,  therefore,  I,  the  said  Simon  Stevenson,  sheriff  of  the  county 
of  Lancaster  as  aforesaid,  in  consideration  of  the  premises  and  by  vir- 
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tue  of  the  powers  vested  in  me  by  law,  do  hereby  give,  grant,  and  con- 
vey to  the  said  Samuel  Short,  his  heirs  and  assigns,  the  premises  so  as 
aforesaid  sold,  to  wit  (describe  the  property) ,  with  the  appurtenances. 
To  have  and  to  hold  the  same  unto  the  said  Samuel  Short,  his 
heirs  and  assigns,  and  to  them  and  their  use  and  behoof  forever. 
In  testimony  whereof,  I  have,  as  such  sheriff,  hereunto  set  my 

hand  this day  of  September,  A.D.  i8P7. 

Simon  Stevens, 
Sheriff  of  Lincoln  County,  Nebraska. 
Executed  and  delivered  in  the  presence  of 

Alexis  Alexander  and  Peter  Simple. 
{^Acknowledgment. ) 

28.  Suits  In  Aid  of  Attachment. 

a.  Notloe  of  Motion  for  Leave  to  Sne.^ 
Form  No.  3206. 

(  Venue  and  title  of  action  as  in  Form  No.  3016,) 
Sir: 

You  will  please  take  notice  that  upon  the  annexed  affidavit  of 
yohn  Gaunt,  attorney  for  plaintiff,  and  upon  the  complaint  and  all 
the  affidavits  and  proceedings  herein,  a  motion  will  be  made  before 
Hon.  Charles  Donohue,  one  of  the  justices  of  the  supreme  court,  at 

1.  The  sheriff  must,  subject  to  the  to  him,  or  held  in  trust  for  him,  or  to 
directionsof  the  court  or  judge,  collect  prevent  the  transfer  thereof,  or  the 
and  receive  all  debts,  effects,  and  things  payment  or  delivery  thereof,  to  him, 
in  action  attached  by  him.  He  may  or  any  other  person,  and  the  sheriff 
maintain  any  action  or  special  pro-  may,  in  aid  of  such  attachment,  also 
ceeding  in  his  own  name  or  in  the  maintain  any  other  action  against  the 
name  of  the  defendant,  which  is  neces-  attachment  debtor  and  any  other  per- 
sary,  for  that  purpose,  or  to  reduce  to  son  or  persons,  or  against  any  other 
his  actual  possession  an  article  of  per-  person  or  persons,  which  may  now  be 
sonal  property,  capable  of  manual  maintained  by  a  judgment  creditor  in 
delivery,  but  of  which  he  has  been  un-  a  court  of  equity,  either  before  the  re- 
able  to  obtain  possession,  and  he  may  turn  of  an  execution  in  aid  thereof,  or 
discontinue  such  an  action  or  special  after  the  return  of  an  execution  unsat- 
proceeding,  at  such  time  and  on  such  isfied.  The  judgment  in  any  of  the 
terms  as  the  court  or  judge  directs.  above   mentioned   actions    must  pro- 

Where    the   summons    was     served  vide  and  direct  that  the  said  property 

without  the  state,  or  by  publication,  shall  be  applied  by  the  sheriff,  to  the 

pursuant  to  an  order  obtained  for  that  satisfaction   of   any  judgment   which 

purpose,  as  prescribed  in  chapter  fifth  the  plaintiff  may  obtain  in  the  attach- 

of  this  act;  and  where  the  defendant  ment  action.     N.  Y.  Code  Civ.  Proc., 

has  not  appeared  in  this  action — other-  §  655. 

wise    than    specially — but    has    made  An  action  in  aid  of  attachment,  be- 

default,  and  before  entering  final  judg-  fore  final  judgment  in  the  attachment, 

ment,  the  sheriff  may,  in  aid  of  such  against  a  defendant  served  out  of  the 

attachment,  maintain  an  action  against  state    or    b}'    publication,   cannot   be 

the  attachment  debtor,  and  any  other  maintained   before    the   defendant   in 

person    or    persons,    or    against  any  the    attachment    suit    is    in    default, 

other  person   or  persons,   to  compel  Whitney  v,  Davis,  148  N.  Y.  256. 

the  discovery  of  anything  in  action^  or  The  plaintiff  by  leave  of  the  court 

other  property   belonging  to  the  at-  or  judge,  procured  as  prescribed  in  the 

tachment  debtor;  and  of  any  money,  next  section,  may  bring  and  maintain 

thing  in  action  or  other  property  due  in  the  name  of  himself  and  the  sheriff, 
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a  special  term  of  said  court  to  be  held  at  the  Chambers  thereof  in 
the  County  Court  House  in  the  City  of  Nefw  York  on  the  tenth  day 
of  January,  iS97,  at  11  o'clock  in  the  ^br^noon  of  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard  on  behalf  of  the  plaintiff 
herein,  for  an  order  granting  leave  to  the  said  plaintiff  to  bring  and 
maintain,  in  the  name  of  himself  and  the  shenff  of  the  city  and 
county  of  JVew  Tork  jointly,  by  said  plaintiff's  own  attorney  and  at 
his  own  expense,  an  action  against  George  Smith,  of  No.  172  Water 
Street,  in  the  city  of  New  Tork,  to  recover  the  property  attached 
herein  which  is  in  the  possession  or  under  the  control  of  said  George 
Smith,  and  for  such  other  and  further  relief  as  to  the  court  may  seem 
just  in  the  premises,  together  with  the  costs  of  this  motion. 

New  Tork,  December  27,  iS96. 

John  Gaunt,  Attorney  for  Plaintiff. 

Office  and  post-office  address: 

32  Nassau  Street,  New  Tork  City. 

To  Richard  Jones,  Sheriff  of  the  City  and  County  of  New  Tork, 

by  his  own  attorney  and  at  his  own  the  sheriff,  in  an  action  brought  by  the 

expense,  any  action,   which,   by  the  sheriff,  in  a  case  where  he  might  have 

provisions  of  this  title,  maj  be  brought  procured  leave  to  bring  the  action,  as 

by  the  sheriff,  to  recover  property  at-  prescribed   in  the   last  two  sections, 

tached,   or  the    value    thereof,   or    a  Upon    an    application    therefor,   the 

demand  attached,  or  upon  an  under-  court  or  judge  may,  in  a  proper  case, 

taking  given  as  prescribed  in  this  title,  require  the  plaintiff  to  provide  for  the 

by  a  person  other  than  the  plaintiff;  expenses  in   the    action,   already  in- 

the  plaintiff,  in  his  own  name  and  the  curred  by  the  sheriff.    The  application 

sheriff's  jointly,  may  also  bring  and  must  be  denied,  in  case  of  an  unrea- 

maintain  any  action,   which,   by  the  sonable  delay  in  making  it;  or  where 

provisions  of  subdivision  two  of  sec-  an  application  was  made,  before  the 

tion  six  hundred  and  fifty-five  of  article  action  was  brought,  and  the  plaintiff 

second  of  this  title,  may  be  brought  by  neglected  or  refused,  without  a  good 

the  sheriff.     The  sheriff  must  receive  excuse  therefor,  to  comply  with  the 

the  proceeds  of  such  an  action,  but  he  terms,  conditions  or  regulations,  then 

is  not  liable  for  the  costs  or  expenses  imposed.     N.  Y.  Code  Civ.  Proc.,  ^ 

thereof.   Costs  may  be  awarded  in  such  679. 

an  action,  against  the  plaintiff  in  the  The  court  or  judge  may,  upon  the 

warrant  but  not  against  the  sheriff,  application  of  the  sheriff,  or  of  the  de- 

N.  Y.  Code  Civ.  Proc.,  §  677.  fendant  in  the  warrant,  during  the 

The  court  or  judge  must  grant  leave  pendency  of    an  action,   brought  as 

to  bring  such  an  action,  where  it  ap-  prescribed  in  the  last  three  sections, 

pears  that  due  n<^tice  of  the  application  direct  as  to  the  conduct,  discontinu- 

therefor  has  been  given  to  the  sheriff ;  ance  or  settlement  of  the  same,  and  as 

but,   before  doing   so,   the    court  or  to  the  application,  or  disposition  of  the 

judge  may  require  that  notice  of  the  money  or  property  recovered  therein^ 

application  be  given  to  the  plaintiff,  in  as  justice  requires.     N.  Y.  Code  Civ. 

any  other  warrant  against  the  same  de-  Proc,  §  680. 

fendant.     And  such  terms,  conditions  Action  by  Sheriff  to  collect  debt. — 

and  regulations  may  be  imposed,  in  See  North  Dakota. — Rev.  Code  (1895), 

the  order  granting  leave,  as  the  court  ^  5367. 

or  judge  thinks  proper,  for  the  due  South    Carolina, — Code  Civ.  Proc. 

protection  of  the  rights  and  interests  (1893),  §  259. 

of  all  persons,  interested  in  the  dispo-  AcUon  a^nlnst  Tlilrd  Peno&to  collect 

sition  of  the  proceeds  of  the  action,  debt  due  defendant  by  the  plaintiff  in 

N.  Y.  Code  Civ.  Proc,  ^  678.  the  name  of  the  sheriff.— See  North 

Leave  may  in  like  manner  and  with  Dakota. — Rev.  Code  (1895),  §  53^* 

like  effect,  be  granted  to  the  plain-  South    Carolina. — Code  Civ.  Proc 

tiff  in  the  warrant,  to  be  joined  with  (1893),  ^  260. 
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b.  Affidavit  of  Attorney  on  Such  Motion. 

Form  No.  3207. 

(  Venue  and  title  of  action  as  in  Form  No.  3016.) 
City  and  County  of  New  Tork,  ss : 
yohn  Gaunt  being  duly  sworn  says  : 

I.  That  he  is  the  attorney  for  the  plaintiff  in  the  above  entitled 
action,  and  that  said  action  was  duly  commenced  on  the  Mh  day  of 
May,  iS96.  That  on  the  same  day  a  warrant  of  attachment  in  said 
action  duly  issued  out  of  this  court  and  duly  delivered  to  the  sheriff 
of  the  City  and  County  of  New  Tork,  directing  said  sheriff  to  at- 
tach and  safely  keep  all  the  property  of  the  defend&ntj  Eichard Eoe, 
within  said  county. 

II.  That  at  the  time  of  the  issuing  of  said  attachment  George 
Smith,  of  No.  1S2  Water  Street,  in  the  City  of  New  Tork,  had  in 
his  possession  and  under  his  control  property  of  the  defendant,  to 
wit,  the  sum  of  $S,400  in  money,  as  appears  from  the  certificate  fur- 
nished to  the  said  sheriff  by  the  said  George  Smith. 

III.  That  on  the  said  J^th  day  of  May,  iS96,  the  said  sheriff  duly 
attached  said  sum  of  money  by  delivering  to  said  George  Smith  a 
notice  showing  the  property  attached,  together  with  a  copy  of  the 
said  warrant  of  attachment. 

IV.  That  thereafter  and  on  the  9th  day  of  September  the  plaintiff 
duly  recovered  judgment  in  said  action  against  Eichard  Eoe,  the 
defendant,  for  the  sum  of  %2,7S9.68,  and  the  same  day  execution 
on  said  judgment  against  the  property  of  said  Eichard  Eoe  was 
duly  issued  to  said  sheriff.  That  thereafter  said  sheriff  duly  exhib- 
ited said  execution  to  the  said  George  Smith  and  demanded  froni 
him  payment  of  the  moneys  belonging  or  owing  to  said  Eichard 
Eoe  by  said  George  Smith,  but  that  said  George  Smith  failed  and 
still  fails  and  refuses  to  pay  the  same. 

V.  That  said  attachment,  judgment,  and  execution  remain  wholly 
unsatisfied  and  in  full  force  and  effect. 

VI.  That  said  yohn  Doe,  plaintiff,  wishes  to  obtain  an  order  from 
this  Court  granting  him  leave  to  bring  and  maintain  in  the  name  of 
himself  and  the  said  sheriff  jointly,  by  plaintiff's  own  attorney  and 
at  his  own  expense,  an  action  to  recover  said  sum  of  %2,^00  with 
interest  from  September  9,  iS96,  against  said  George  Smith,  and 
that  no  previous  application  for  such  an  order  has  been  made  herein. 
Sworn  to  before  me  this  John  Gaunt. 

27th  day  of  December,  iS96. 

Charles  Edwards,  Notary  Public 
New  York  County. 

e.  Order  Granting  Leave  to  Sue.  • 

Form  No.  3208. 

(  Caption  and  title  of  action  as  in  Form  No,  2616  ) 
Upon  reading  and  filing  the  annexed  affidavit  of  yohn  Gaunt .  anci 
upon  due  proof  that  due  notice  of  the  application  for  this  order  w<i>. 
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given  to  the  sheriff  of  the  city  and  county  of  New  Tork,  and  upon 
{Jiere  name  all  other  papers  read  in  support  of  the  motion). 

Now,  upon  motion  of  John  Gaunt,  attorney  for  the  plaintiff 
herein,  it  is 

Ordered,  that  John  Doe,  plaintiff  herein,  have  leave  to  bring  and 
maintain,  in  the  name  of  himself  and  the  sheriff  of  the  city  and  county 
of  New  York  jointly,  by  the  attorney  of  said  John  Doe  and  at  his 
own  expense,  an  action  against  George  Smith,  of  No.  17 f^  Water 
street,  in  the  city  of  New  York,  to  recover  the  sum  of  $^,400  with 
interest  from  September  9,  i8P^,  property  of  Richard  Roe,  defendant 
herein,  which  is  in  the  possession  and  under  the  control  of  said  George 
Smith.  Enter.      R,  A.  P,, 

J.  S.  C.     ' 

d.  Complaint  In  Suit  In  Aid  of  Attaehment.  i 

Form  No.  3209. 

(Precedent  taken  from  files,  in  Almy  v,  Thurber,  99  N.  Y.  407.) 

(  Venue  and  title  of  action  as  in  Form  No.  3016. ) 
The  plaintiffs  above  named,  by  Henry  D.  Hotchkiss,  their  attor- 
ney, complain  of  the  defendants  and  allege  : 

That  at  all  the  times  hereinafter  mentioned,  the  plaintiffs,  Harvey 
S.  Almy  and  George  W.  Almy  (who  for  convenience  are  herein- 
after called  Almy  and  Company)  were  co-partners  in  trade  doing 
business  in  this  city  under  the  firm  name  of  H.  S.  Almy  d:  Co.,  and 
that  at  said  times  the  plaintiff,  Peter  Bowe,  was  and  he  has  since 
continued  to  be  and  now  is  Sheriff  of  the  City  and  County  of  Neiv 
York,  duly  elected  and  qualified.^ 

*  And  that  the  plaintiffs  further  allege  that  at  the  time  of  the  issu- 
ing and  service  of  the  attachment  hereinafter  set  forth,  the  defend- 
ants Horace  K.  Thurber  2Lnd  Francis  B.  Thurber,  and  certain  other 
persons  whose  real  names  are  unknown  to  the  plaintiffs  and  who  are 
herein   called    John    Doe,   James   Duff  and   Richard  Roe,  were 

1.  This  action  and  others  of  the  same  enforce  the  right  by  action  in  case  of 

nature  are  authorized  by  N.  Y.  Code  a  refusal  to  deliver.     And  in  an  action 

Civ.  Proc,  §§  655,  677-679.  by  the  sheriff  against  a  person  having 

3.  Where  a  sheriff  sues  under  N.  Y.  in  his  possession  property  belonging 

Code  of  Civil   Procedure,  §  655,  if  he  to   the  defendant   in   the  attachment 

sues  the  party  whose  property  is  at-  suit,  a  general  allegation  that  the  plain- 

tached,  he  is  not   required  either   to  tiff  has  title  to  the  property  in  ques- 

plead  or  prove  his  authority,  beyond  tion^by  virtue  of  a  levy  thereon  under 

asserting  or  proving  the  attachment  or  an  attachment  against  the  property  of 

execution  by  virtue  of  which  he  made  the  defendant   therein,  to  whom   the 

the  levy  or  attached  the  goods.     Nor  property  in  question  belonged,  is  suf- 

is  he  obliged  to  assert  anything  more  ficient  on  demurrer.     Such  suit  need 

when  he  sues  a  party  who  has  in  his  not  be  alleged  to  have  been  brought 

possession  property  of  the  defendant  by  the  direction  of  the  court  or  judge, 

in  the  attachment  which  he  unjustly  Kelly  v.  Brensing,  33Barb.  (N.Y.)  123. 
refuses  to  surrender.     As  against  the        The  power  given  by  N.Y.  Code  Civ. 

defendant  in  the  attachment  suit,  or  Proc,  §  655,  is  merely  cumulative,  and 

any  party  confessedly  holding  his  prop-  does  not  deprive  plaintiff  of  his  right 

erty,  a  warrant  of  attachment  is  abund-  to  enforce  his  lien  by  action.    Skinner 

ant  authority  to  compel  the  delivery  v.  Stuart,  13  Abb.  Pr.  (N.  Y.  Supreme 

to  the  sheriff  of  the  property,  and  to  Ct.)  442. 
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co-partners  in  business  in  said  city  under  the  firm  name  of  H,  K. 
and  E.  B.  Thurher  and  Company, 

Second.  That  at  the  times  hereinafter  set  forth  yohn  Gomard 
and  certain  other  persons  to  the  plaintiffs  unknown  were  partners 
doing  business  at  Curacao,  West  Indies,  under  the  firm  name  of 
yohn  Gomard  and  Company,  That  said  firm  of  Gomard  and  Com- 
pany, between  October  jirsi^  iS80^  and  Eebruary  Jirst,  iS81,  be- 
came indebted  unto  the  plaintiffs,  Almy  and  Company,  in  about  the 
sum  of  %2,200,  That  on  May  10,  i8^i,  said  Almy  and  Company 
duly  commenced  an  action  against  said  Gomard  and  Company  in 
the  Supreme  Court  of  this  State  and  in  this  city  and  county  to  re- 
cover the  amount  of  the  aforesaid  indebtedness,  and  on  the  same  day 
presented  to  a  justice  of  said  court  affidavits  together  with  an  un- 
dertaking and  the  summons  in  said  action,  all  in  due  form,  and  there- 
upon said  justice  duly  granted  and  issued  to  said  sheriff  a  warrant 
of  attachment  in  said  action  wherein  said  sheriff  was  commanded  to 
attach  so  much  of  the  real  and  personal  property  of  said  Gomard 
and  Company  within  said  county  and  not  exempt  from  levy  and 
sale  under  an  execution  as  would  satisfy  the  said  demands  of  said 
Almy  and  Company  with  the  costs  and  expenses  of  said  action. 
That  upon  the  same  day  said  sheriff  duly  served  said  attachment 
upon  the  defendants  and  delivered  to  them  a  certified  copy  of  said 
warrant  and  the  affidavits,  etc.,  upon  which  the  same  was  granted 
together  with  a  notice  that  by  said  warrant  all  the  property,  credits 
and  demands  of  said  Gomard  and  Company  in  the  hands  of  said  de- 
fendant were  thereby  attached  as  in  said  warrant  commanded,  and 
then  demanded  of  the  defendants  payment  to  him,  said  sheriff,  of  the 
moneys  or  debts  and  delivery  of  the  property  hereinafter  mentioned. 

Third.  That  as  the  plaintiffs  are  informed  and  verily  believe,  at  the 
time  of  the  service  of  said  attachment  upon  the  defendants  as  afore- 
said they  had  in  their  possession  moneys  or  other  property  belonging 
to  the  firm  of  Gomard  and  Company  an)ounting  to  or  of  the  value  of 
the  sum  of  %2,003  or  that  they  then  were  justly  and  truly  indebted 
unto  said  Gomard  and  Company  in  that  sum  for  moneys  theretofore 
had  and  received  from  said  Gomard  and  Company,  which  moneys, 
property  or  indebtedness  were  not  exempt  from  levy  and  sale  under 
an  execution. 

Fourth.  And  the  plaintiffs  further  allege  that  thereafter  said  firm 
of  Gomard  and  Company  duly  appeared  in  said  action  in  said  supreme 
court  (which  court  had  jurisdiction  of  the  subject  matter  of  said 
action  and  of  the  persons  of  the  individuals  composing  said  jirm  of 
Gomard  and  Company^  and  defended  the  same ;  but  that  on  Jan- 
uary 13,  iS82,  said  Almy  and  Company  duly  recovered  judgment  in 
said  action  against  said  Gomard  and  Company  for  the  sum  of 
$2^179,53  and  the  same  day  execution  on  said  judgment  against  the 
property  of  said  Gomard  and  Company  was  duly  issued  to  said 
sheriff.  That  thereafter  said  sheriff  duly  exhibited  said  execution  to 
the  defendants  and  demanded  from  them  payment  of  the  moneys  or 
indebtedness  belonging  or  owing  to  said  Gomard  and  Company  by 
defendants  and  delivery  to  him  of  the  said  property  attached  as 
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aforesaid,  but  that  the  defendants  failed  and  still  fail  and  refuse  to 
pay  or  deliver  the  same. 

Fifth.  That  said  attachment,  judgment  and  execution  remain,  as 
they  have  ever  since  they  were  severally  obtained  or  issued,  wholly 
unsatisfied  and  in  full  force  and  effect. 

Sixth.  And  the  plaintiffs  further  allege  that  heretofore  and  on  the 
21st  day  of  yanuary,  i882^  upon  the  application  of  the  plaintiffs, 
Almy  and  Company,  and  upon  due  notice  to  said  sheriff,  this  court 
duly  granted  these  plaintiffs  leave  to  bring  this  action. 

Wherefore  plaintiffs  demand  judgment  against  the  defendants  for 
said  sum  of  ^k^OOS,  with  interest  from  Afay  10^  iSSl,  besides  the 
costs  of  this  action.  Iienry  D.  Hotchkiss, 

(  Verification,)  Plaintiffs'  Attorney. 

V.  ATTACHMENT  TO  ENFORCE  CERTAIN  LIENS. 

In  many  jurisdictions  by  special  statutes  certain  liens  may  be  en- 
forced by  attachment.  The  forms  vary  in  material  matters  little,  if 
any,  from  the  forms  in  ordinary  attachment  proceedings.^ 

1.  Landlord's  Llen.^ 

a.  Afliclaylt.8 

Form  No.  32x0. 
The  State  of  Alabama,  )  ^..^^^.^  ^^^^ 
Jefferson  County.  \ 

1.  Referring  to  form  numbers  in  Alabama.  —  Civ.  Code  (1886),  ^^ 
subdivisions  I.,  II.,  III.,   IV.,  supra,     3061,  3071,  3076. 

and  consulting  the  special  statutes,  the  Arkansas. — Sand.  &  H.  Dig.  (1894), 

forms    may  be    readily  drawn  there-  ^  4795»  4802. 

under.  Delaware.— 'L,9iVi%  (1893),  P- 873*  W 

Attachment  to  Enforce  Vendor's  Biglit  52-59. 

to  property  for  purchase  money  :  District  of  Columbia.  —  CogleyDig. 

Arkansas. S9i\\d.  &  H.  Ark.  Dig.  (1894),  p.  78,  §  15. 

(1894),  ^§  4728-4730.  Kentucky.  —  Bullitt's    Civ.    Code 

Georgia.  —  Cod^    (1882),   §^    3292,  (1895),  §  195. 

3294;  Ga.  Laws  (1889),  p.  75,  No.  653,  Mississippi.— Anno.  Code  (1893),  { 

amending  Ga.   Code   (1882),  §§  3293,  2501. 

3295.  Missouri. —  Rev.    Stat.    (1889),  ^^ 

For  Serrloe  of  Stallion.— For  the  req-  6384,  6385. 

uisites   of  an  affidavit  and   bond   re-  Tennessee . — Code  (1896),  ^  5301. 

quired  for  the  enforcement  of  liens  in  Virsrinia. — Code  (1887),  ^  2462,  as 

favor   of  owners   of    stallions,   jacks,  amended  by  acts  of  1890,  p.  73,  ^  2496. 

etc  IVesi    Virj^inia.— Code    (1887),    c. 

Alabama.— 'Civ ^    Code     (1886),    $  106,^3. 

^093.  Some  special  forms  relating  to  at- 

Vermont. — Stat.  ( 1894),  §  2287.  tachments  to  enforce  liens  for  rent  are 

Attacbment  to  Enforee  tHe  Pajrinent  of  given  under  this  subdivision ;  in  other 

School  Taxes  shall  be  as  prescribed  in  instances  the    forms    may  be   easily 

c.  99  of  the  Del.  Rev.  Stat.     Del.  Laws  drawn    by  using    the    corresponding 

(1893),  p.  33I)  k  4-     Sc^  ^^^^  TaxA'  forms  in  subdivisions  I.,  II.,  III.,  IV., 

TioTT.  supra,  and  consulting  the  statute,  if 

2.  A  number  of  the  states  have  spe-  any,  which  specially  authorizes  such 
:!dl  statutory  provisions  to  the  effect  an  attachment.  • 

:hat  Attachments  may  issue  to  enforce        S.  Consult    forms    of    affidavits   in 
•  l^ii  lord's  Men  for  r-nt.  *»«  in  .  Forms  Nos.  2528  to  2684,  ^^pra* 
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Before  me,  yohn  W.  White y  Clerk  of  the  Circuit  Court  In  and 
for  the  county  aforesaid,  personally  appeared  yohn  Doe^  who^  being 
first  duly  sworn,  upon  oath  says,  that  he  is  the  owner  of  the  follow 
ing  described  premises,  to  wit  {Jiere  insert  a  description  ^f  the 
rented  premises)  ;  that  being  such  owner  he  rented  said  premises  to 
Richard  Roe  for  the  year  i8d&,  for  the  sum  of  three  hundred  dol- 
lars, and  that  said  Richard  Roe  occupied  said  premises  during  said 
year  as  the  tenant  of  said  affiant ;  ^  that  said  Richard  Roe  is  justly 
indebted  to  him,  the  said  John  Doe^  in  the  sum  of  three  hundred 
dollars,  which  said  amount  is  (or  will  he)  justly  due  after  allowing 
all  just  credits  and  discpunts  for  the  rent  of  said  premises  (or  for 
advancements^  or  both,  as  the  case  may  be),**  and  said  Richard 
Roe^  being  the  tenant  of  this  affiant  as  aforesaid,  has,  without  the 
consent  of  said  affiant,*  removed  from  said  rented  premises  ^  the 
crops  (pr  a  portion  of  the  crops')  raised  on  said  premises  during  said 
year  \%96  without  paying  said  rent  (or  advancements^  or  both,  as 
the  case  may  be)  ;  ^  and  that  this  attachment  is  not  sued  out  for  the 
purpose  of  vexing  or  harassing  the  defendant  or  for  other  improper 
motive.  John  Doe, 

Subscribed  and  sworn  to  before  me,  this  SOth  day  of  December^ 
iS96. 

David  Duncan^  Clerk  {or  other  official  title). 


1.  Sent  of  Farm  Lands. —-The  affi- 
davit must  show  the  relation  of  land- 
lord and  tenant  between  the  plainti£f 
and  defendant,  otherwise  it  is  fatally 
defective.  Fitzsimmons  v.  Howard, 
69  Ala.  590;  Bell  v.  Allen,  76  Ala.  452 ; 
Cockburn  v,  Watkins,  76  Ala.  486. 
See  also  Reese  v.  Rugely,  82  Ala. 
268. 

2.  AdTa&caiiMiita  to  Tonant  of  Farm 
Lands. — If  the  claim,  or  a  portion  there- 
of, is  for  advancements,  the  affidavit 
must  state  the  nature  of  the  articles 
advanced,  whether  **  horses,  mules, 
oxen,  or  necessary  provisions,  farm- 
ing tools  and  implements,' or  money  to 
purchase  the  same."  Beard  v.  Wood- 
ard,  78  Ala.  317;  Flexner  v.  Dicker- 
son,  65  Ala.  129;  Ballard  v.  Stephens, 
92  Ala.  618.  But  see  Cockburn  v.  Wat- 
kins,  76  Ala.  486. 

8.  If  the  Claim  Is  Fast  IHie  at  the  time 
of  bringing  the  action,  the  affidavit 
must  show  by  positive  averment,  or  by 
reasonable  intendment,  that  a  demand 
was  made  and  a  refusal  to  pay  occurred 
after  the  claim  became  due.  Dozier 
V.  Robinson,  82  Ala.  410;  Fitzsim- 
mons V,  Howard,  69  Ala.  590;  Bell  r. 
Allen,  76  Ala.  450;  Cockburn  v.  Wat- 
kins,  76  Ala.  486;  Gunter  v.  DuBose, 
77  Ala.  326;  Reese  v.  Rugely,  82  Ala. 
269.  Therefore  if  the  claim  is  past 
due  insert  at  the  •  this  clause :  **  and 


after  said  claim  became  due  payment 
thereof  was  duly  demanded,  and  the 
said  defendant  refused  and  still  re- 
fuses to  pay  the  same." 

4.  Without  Ckmsont  Of  Landlord. — The 
affidavit  is  fatally  defective  if  it  does 
not  allege  that  the  removal  of  the 
crops  from  the  rented  premises  was 
without  the  landlord's  consent.  Shield 
V.  Dothard,  59  Ala.  595. 

6.  Bomoral  from  Rented  Premises. — 
The  affidavit  must  charge  that  the 
crop  was  moved  "from  the  rented 
premises,"  or  it  is  substantially  defec 
tive.  Knowles  v.  Steed,  79  Ala.  427 ; 
Baxley  v,  Segrest,  85  Ala.  183. 

6.  For  other  grounds  for  such  at- 
tachment, see  Ala.  Civ.  Code  (1886). 
§  3061. 

Amendment.  —  The  affidavit  may  be 
amended   in   matter  of    substance  a^' 
well  when  the  writ  is  sued  out  to  en- 
force a  landlord's  lien  as  in  other  cases 
Richards  v.  Bestor,  90  Ala.  353. 

The  Lien  of  a  Tenant  In  Common  on  the 
crop  of  a  cotenant  is  enforceable  on 
the  same  ground  and  upon  the  same 
kind  of  affidavit  and  bond  as  in  a  pro- 
ceeding to  enforce  the  landlord's  Men 
for  the  rent  of  farming  lands  as  pro- 
vided in  ^3062.     Ala.  Civ.  Code  fi886). 

h  3076. 
Bent  of  Storehonses  and  Buildings.- 

For  the  requisites  of  the  affidavit  anc' 
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Form  No.  321 1. 

(Precedent  in  Tignor  v.  Bradlej,  3d  Ark.  789.) 
yack  Bradley 

V. 

Oliver  Tignor, 

The  plaintiff,  yack  Bradley,  states  that  the  claim  in  this  action 
against  the  defendant,  Oliver  Tignor,  is  for  money  due  for  rent  of 
land,  about  the  1st  day  of  November,  \%76,  and  that  it  is  a  just 
claim  ;  that  he  ought,  as  he  believes,  to  recover  thereon  one  hundred 
and  seventy  dollars,  and  that  the  said  defendant  has  removed  five 
hales  of  cotton  from  the  premises  without  the  consent  of  the  land- 
lord, Jack  Bradley ."^  .  his 
Sworn  to  and  subscribed  before  me,                      yack  X  Bradley. 

this  2Sth  day  of  November,  \%16.  mark. 

A.  yackson,  J.  P. 

Form  No.  3a i a. 

In  the  Superior  Court  of  the  state  of  Delaware  in  and  for  Kent 

county. 

yohn  Doe      ) 
against         >  Attachment  for  Rent. 
Bi chard  Roe,  ) 
State  of  Delaware, 
Kent  county,  ss. 

Be  it  remembered  that  on  this  12th  day  of  December,  A.D.  i8d^, 
before  me,  Henry  Grimshaiv,  notary  public  for  the  state  of  Delaware, 
in  and  for  Kent  county,  personally  came  yohn  Doe,  who,  being  by 
me  duly  sworn  according  to  law,  doth  depose  and  say  that  Richard 
Roe  is  the  tenant  for  the  present  year,  A.D.  18^,  of  the  lands  and 
premises  described  in  the  lease  made  between  this  affiant  and  the 
said  Richard  Roe  for  said  year  A.D.  18P6,  as  {here  describe  the 
premises  as  in  the  lease);  that  the  rent  which  the  ssiid  Richard  Roe 
as  such  tenant  was  to  pay  for  said  lands  and  premises  for  this 
present  year  iS96,  was  the  sum  of  three  hundred  dollars,  of  which 
the  sum  of  one  hundred  dollars  has  been  paid,  leaving  a  balance  of 
said  rent  for  said  year  unpaid  of  two  hundred  doW&TS,  which  will  be 

due  and  payable  on  the day  of ,  A.D.  iS96,  and  that 

this  affiant,  the  said  yohn  Doe,  does  on  good  grounds  believe  that 
the  said  Richard  Roe,  the  said  tenant,  intends  to  remove  his  effects 
from  the  county,  to  wit,  Kent  county  aforesaid,  or  otherwise  dis- 

bond    in    attachment  to  enforce  the  4802,  and  that  the  amount  claimed  is 

landlord's  lien  for  rent  of  storehouses  or  will  be  due  for  rent,  or  will  be  the 

and   other    buildings,   see    Ala.    Civ.  value  of  the  portion  of  the  crop  agreed 

Code  (1886),  §  3071.  to  be  received  as  rent,  stating  the  time 

1.  The  Affidavit  to  Enforce  a  Land-  that  the  same  became  or  will  become 

lord's  Lien  must  be  made  by  himself,  due,  and  that  he  has  a  lien  upon  such 

his  agent  or  attorney,  and  shall  state  crop  for  such  rent.     Sand.  &  H.  Ark. 

one  of   the  grounds   mentioned   in  §  Dig.  (1894),  h  4^3- 
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pose  of  the  same  before  the  said  rent  becomes  due,  so  as  to  defeat  a 
distress  for  said  rent.^  yohn  Doe. 

Sworn  and  subscribed  to  before  me  the  day  and  year  aforesaid. 
(seal)  Henry  Grifnshaw^  Notary  Public. 

Form  No.  32x3.2 

District  of  Columbia,  to  wit : 

In  Justice's  Court,  before  Henry  Grimshaw^  one  of  the  justices  of 
the  peace  in  and  for  the  district  aforesaid,  this  'l^th  day  of  December^ 
i8d^,  in  the  case  of — 

yohn  Doe^  plaintiff,      ) 

against  >  At  Law,  No.  81, 

Richard  Roe^  defendant.  ) 

Personally  appeared  John  Doe^  the  plaintiff  in  the  above  entitled 
cause,  and  made  oath  that  the  defendant  Richard  Roe^  as  tenant,  is 
justly  indebted  unto  plaintiff  for  the  rent  of  tenement  and  premises 
(description  of  premises)^  from  the  ^rsi  day  of  October^  i8d^,  at 
%20  per  month,  payable  monthly  in  advance,  of  which  rent  %60  are 
due  and  unpaid,  to  wit,  the  rent  due  on  the  1st  day  of  October,  i8d^, 
and  on  the  ls4  day  of  November,  iS96,  and  on  the  1st  day  of  Decem- 
ber, iS96,  and  that  demand  has  been  made  for  the  same,  and  that 
the  defendant  is  about  to  remove  or  sell  all  or  some  part  of  his  chat- 
tels ;  and  the  plaintiff  claims  $^(7,  with  interest,  besides  costs  of  thissuit. 

Sworn  to  and  subscribed  before  me,  this  12th  day  of  December^ 
A.D.  18^^.  Henry  Grimshaw,  J.  P.   (sbal) 

Form  No.  32x4.8 

yohn  Doe,  plaintiff,      \ 

against  >  Affidavit  for  Attachment  for  Rent. 

Richard  Roe,  defendant.  ) 

yohn  Doe,  the  plaintiff  above  named  says  (or  Samuel  Short  says 
that  he  is  the  agent  or  attorney  of  the  plaintiff,  yohn  Doe,  who 
is  absent  from  yefferson  county;  and)  that  Richard  Roe  owes 
him  (or  owes  said  John  Doe)  for  rent  of  land  in  yefferson  county 
(describe  land)  three  hundred  dollars,  payable  in  money  (or  state 
other  terms  of  payment), '^^  which  became  due  on  Xhit  first  day 
of  December  18P6  (or  will  become  due  within  one  year  from  this 
date,  to  wit,  on  the  frst  day  of  December,  1897)  ;  and  he  says  that 
there  are  reasonable  grounds  for  belief,  and  affiant  believes,  that 

1.  See  Del.  Laws  (1893),  p.  873,  of  December,  iSdtf,  and  the  residue  of 
§  52.  which,  to  wit,  the  sum  of  one  hundred 

2.  This  affidavit  complies  with  the  and  fifty  dollars,  will  become  due 
requirements  of  the  rules  of  court  re-  withm  one  year  from  this  date,  to  wit, 
lating  to  attachments  for  rent.  Cog-  on  the  18th  day  of  December,  i897,  and 
ley's  Dig.,  p.  79.  that  there  are  reasonable  grounds,"  etc. 

S.  This  aflidaxit  is  drawn  pursuant  Or    **  two  instalments   of   which,    of 

to  Bullitt's  Civ.  Code  Ky.  (1895),  §  195.  seventy-five  dollars  each,  became  due 

4.  Or,  if  the  facts  shall  authorize  it,  on  the  1st  day  of  September,  i8P5,  and 

the  affidavit  may  read  as  follows,  after  on  the  1st  day  of  December,  iS96,  re- 

the  •  in  Form  No.  3214,  supra:  spectively,  and  the  other  two  instal- 

"  One  hundred  and  fifty  dollars  of  ments  of  which,  of  seventy-five  dollars 

which  became  due  on  the  18th  day  each,  will  become  due  within  one  year 
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unless  an  attachment  be  issued  he  (or  the  said  yohn  Doe)  will  lose 
his  rent.  yohn  Doe  (or  Samuel  Short), 

Sworn  to  and  subscribed  before  me  by  the  said  yohn  Doe  (or 
Samuel  Short),  this  29th  day  of  yanuary^  iS97. 

Calvin  Clark^  Clerk  of  the  Circuit 

Court  of  yefferson  County,  Kentucky. 

Form  No.  3X5* 

(Miss.  Anno.  Code  (1892),  p.  617.) 
State  of  Mississippi.  ^ 
Adams  County.  \ 

Before  me,  Henry  Grimshaw^  a  justice  of  the  peace  of  the  county 
of  Adams ^  came  yohn  Doe^  who,  being  duly  sworn,  says  on  oath : 
That  Richard  Roe ^  the  tenant,  is  indebted  to  him  {or  if  the  affida- 
vit is  made  by  an  agent  or  attorney,  strike  out  '*him  "  and  insert  the 
name  of  the  landlord  or  person  to  whom  the  rent  is  due,  and  add  after 
the  landlord's  name  '*of  whom  the  affiant  is  agent'')  in  the  sum 
of  sixty  dollars  for  rent  in  arrears  (or  if  the  rent  be  not  due,  strike 
out  the  words  ''  in  arrears,"  and  insert  *'  to  become  due  on  the  ist 
day  of  January,  A.D.  1897")  by  virtue  of  a  lease  for  the  term 
commencing  on  the  1st  day  of  yanuary,  A.D.  18^^,  and  ending  on 
the  1st  day  of  yanuary,  A.D.  i%97,  of  land  situated  in  Adams 
county,  and  described  sl^  {here  describe  the  leased  premises;  it  is 
well  to  describe  by  name,  if  it  has  one,  or  by  its  occupants,  and  if 
such  be  the  case  tt  would  be  well  to  say  *'  and  occupied  by  the  said 
Richard  Roe,  tenant,  during  the  year  1896*'). 

And  the  said  Richard  Roe,  the  tenant,  is  further  indebted  to  affiant 
(or  if  the  oath  be  made  by  an  agent  or  attorney,  strike  out  "  affiant  " 
and  insert  the  name  of  the  landlord  or  person  to  whom  the  debt  is  due) 
in  the  further  sum  oi  fifty  dollars,  now  due  (if  the  debt  be  not  due, 
strike  out  the  words  **  now  due,'*  and  insert  '*  to  become  due  on  the 
est  day  of  January,  A.D.  1897"),  for  supplies  furnished  said  ten- 
ant during  the  lease  and  in  the  year  i%96,  of  which  supplies  a  bill 
of  particulars  is  attached  hereto.  Affiant  (or  if  made  by  an  agent 
or  attorney  say  **affiant's  said  principal")  claims  a  lien  on  the 
following  agricultural  products  raised  during  the  year  i8P^,  on  the 
said  leased  premises  (here  describe  the  products,  giving  their  loca- 
tion, if  known,  for  the  officer^ s  guidance) , 

Sworn  to  and  subscribed  before  me  this  the  18th  day  of  Decern- 
hcr^  A.D.  18^.  Henry  Grimshaw,  J.  P. 

Form  Nt>.  3216. 

State  of  Missouri ,    \ 

^  ss 
County  of  Barton,  \ 

yohn  Doe,  being  sworn,  says  that  Richard  Roe,  defendant  in  the 

above  complaint,  is  justly  indebted  to  the  affiant  in  the  sum  of  sixty 

dolUrF    iox   rent   of   the  premises   in   the  petition   described,   and 

trom  this  date,  to  wit,  one  instalment  December,  i897,  respectively,  and  that 
on  the  1st  day  of  September.  i^7.  and  there  are  reasonable  grounds  for 
th«»  other  instalment  cr  ♦h^*  Ui  day  ot    belief,"  etc. 
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which  said  sum  is  now  due  and  payable  (or  will  be  due  and  pay- 
able on  the  1st  day  of  May,  1897),  and  that  the  said  defendant  in- 
tends to  remove  (or  is  remoroing,  or  has  removed  within  thirty  days) 
his  property  from  the  leased  premises,  and  that  he  believes,  unless  an 
attachment  be  issued,  he  will  lose  his  rent.^  yohn  Doe, 

Sworn  to  and  subscribed  before  me 
this  26th  day  of  April,  A.D.  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Bond  or  Undertaking.  > 

Form  No.  3217. 

The  State  of  Alabama   )  circuit  Court. 
Jefferson  County.  \ 

Know  all  men  by  these  presents,  that  we,  yohn  Doe,  yohn  Fen, 
and  Richard  Den,  are  held  and  firmly  bound  unto  Richard  Roe  in 
the  sum  of  six  hundred  dollars,  to  be  paid  to  the  said  Richard  Roe, 
his  heirs,  executors,  administrators,  or  assigns,  for  which  payment 
well  and  truly  to  be  made  we  bind  ourselves  and  each  of  us,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  SOth  day  of  December,  i8d7. 

The  condition  of  this  obligation  is  such,  that  whereas  the  above 
bounden  yohn  Doe  has,  on  the  day  of  the  date  hereof,  prayed  an 
attachment  at  the  suit  of  himself  against  the  estate  of  the  said  Rich- 
ard Roe,  for  the  sum  of  three  hundred  dollars,  for  rent  {ox  for  ad- 
vancements, or  for  both,  as  the  case  may  be) ;  and  hath  obtained  the 
same,  returnable  to  the  Circuit  Court  of  said  county  of  yeffcrson^ 
within  thirty  days  from  service  of  this  process:  Now,  if  the  said 
yohn  Doe  shall  prosecute  said  attachment  to  effect,  and  pay  the 
said  defendant  all  such  damages  as  he  may  sustain  from  the  wrong- 
ful or  vexatious  suing  out  of  said  attachment,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered  the  day  above  written.' 

yohn  Doe.  (seal] 

yohn  Fen,  ^sbal 

Richard  Den,     (sbal 
Form  No.  32x8. 

Sand.  &  H.  Ark.  Dig.  (1894),  p.  1634.) 

County  of  Franklin,     )  Before  Henry  Wilkins,  justice  of 
White  Oak  Township.  \      the  peace  for  said  township. 

yohn  Doe,  plaintiff,       ) 

against  >  Bond. 

Richard  Roe,  defendant.  ) 

We  undertake  and  are  bound  to  the  defendant,  Richard  Roe,  in 

1.  See  Mo.  Rev.  Stat.  (1889),  §  6384.  takings  in  Forms  Nos.  2685  to  2739, 
See  also  the  precedents  in  Webb  v.    supra. 

Robertson,  74  Mo.  380;  Burnett  v.  Mc-        8.  See  Civ.  Code  Ala.  (1886),  §  3062. 

Cluey,  92  Mo.  232 ;   Avery  v.  Good,  Compare  the  precedent  in  Masterson 

114  Mo.  294.  V,  Phinizy,  56  Ala.  336. 

2.  Consult  forms  of  bbnds  and  under- 
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the  sum  oi  four  hundred  dollars,  that  the  plaintifF,  yohn  Doe^  will 
prove  his  debt  and  the  lien  claimed  in  the  action  entitled  above,  in 
a  trial  at  law,  or  that  he  will  pay  such  damages  as  shall  be  adjudged 
against  him.i  yohn  Doe, 

November  10,  i894.  John  Fen. 

Attest:    Henry  WilkinSy  J.  P.  Richard  Den, 

Form  No.  32x9. 
(Miss.  Anno.  Code  (1893),  p.  618.) 

We,  yohn  Doe,  principal,  and  yohn  FeH  and  Richard  Den y^uTe- 
ties,  bind  ourselves  to  pay  Richard  Roe  the  sum  of  tvo  hundred 
dollars,  unless  the  said  principal  obligor  herein  shall  pay  ^o  the  said 
Richard  Roe  all  such  damages  as  he  shall  sustain  by  reason  of  the 
wrongful  suing  out  of  an  attachment  for  rent  and  supplies  *  in  favor 
of  said  principal  obligor  against  the  said  obligee  for  one  hundred 
dollars  for  rent  and  supplies, ^  due  and  in  arrears'  upon  certain 
leased  premises  in  Adams  county. 

Witness  our  hands,  this  the  18th  day  of  December,  A.D.  18^. 

yohn  Doe. 
yohn  Fen. 
Richard  Den, 
The  above  bond  is  approved  by  me,  this  the  18th  day  of  December 
A.D.  i%96.  Henry  Grimshaw,  J.  P. 

e.  Writ  or  Order.  4 

ARKANSAS. 

Form  No.  3  a  a  o. 
(Sand.  &  H.  Ark.  Dig.  (1894),  P*  i^34-) 

County  of  Franklin,  )  Before  Henry  Wilkins,  justice  of  the 
White  Oak  Township.  \      peace  for  said  township. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  State  of  Arkansas  to  any  Constable  of  Franklin  County : 
You  are  commanded  to  attach  and  safely  keep  the  crop  of  corn  and 
cotton  of  the  defendant,  Richard  Roe,  produced  on  the  fanp  ot 
the  plaintiff,  yohn  Doe,  in  said  county,  during  the  year  i8P^,  or  rp 

I.Bond.  —  The    landlord  shall  file  words  *' and  supplies;"  and  if  for  sop- 

-with  the  justice  or  clerk  a  bond  to  the  plies  only,  strike  out  the  words  "  ren* 

defendant,  with  sufficient   surety,  in  and." 

double  the  amount  of    his  claim    as  S.  Or  if   the  attachment  be  for  a 

sworn  to,   conditioned    that  he    will  debt  to  become  due,  strike  out  the 

prove  his  debt  or  demand  and  his  lien  words  **  due  and  in  arrears,"  and  in- 

in  a  trial  at  law,  or  that  he  will  pay  sert  "  to  become  due  on  the  1st  day  of 

such    damages  as  will    be    adjudged  January,  i897." 

ag^ainst  him.     Sand.  &  H.  Ark.  Dig.  4.  For  forms  of  writs,  warrants, and 

(1894),  ^  4S03.                "  orders,   consult   Forms   Nos.  3740  to 

2.  If  for  rent  only,  strike  out   the  2832,  supra, 
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much  thereof  as  will  secure  and  satisfy  the  debt  of  two  hundred  dol- 
lars, claimed  and  sworn  to  by  said  plaintiff  in  the  action  entitled 
above,  and  the  costs  of  said  action ;  and  you  are  also  commanded 
to  summon  the  said  Richard  Roe  to  appear  before  me  at  my  office 
in  said  Township  of  White  Oak,  on  the  twenty-second  day  of  Novem- 
ber^ i8P4,  to  answer  the  claim  of  Said  plaintiff  for  said  debt  and  of 
a  lien  on  said  crop  for  the  amount  thereof,  Ind  notify  said  Roe 
of  the  time  and  place  of  trial.  You  will  make  due  return  of  this 
writ,  with  your  proceedings  thereon,  before  me  on  the  day  above 
mentioned. 

Given  under  my  hand,  this  10th  day  of  November,  i8P.(. 

Henry  Wilkins,  J.  P. 

DISTRICT  OF  COLUMBIA. 

Form  No.  3221. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

yohn  Doe,  plaintiff,      ) 

against  >  At  Laiv,  No.  187, 

Richard  Roe,  defendant.  ) 

The  President  of  the  United  States  to  the  Marshal  of  said  Dis- 
trict, Greeting:  You  are  hereby  commanded  to  attach,  seize,  and 
take  into  your  custody  such  of  the  defendant's  personal  chattels  on 
the  premises  occupied  by  him  as  tenant  of  the  plaintiff  in  this  Dis- 
trict as  are  subject  to  plaintiff 's  lien  for  rent,  to  the  value  of  ninety 
dollars  (%90.00),  the  amount  of  the  plaintiff's  demand  against  the 
defendant  for  rent,  as  shown  by  the  plaintiff 's  affidavit  duly  filed 
in  the  cause  and  as  claimed  in  his  declaration,  and  return  this  writ 
into  the  clerk's  office  of  said  court  immediately,  so  indorsed  as  to 
show  w^hen  and  how  you  have  executed  the  same.^ 

Witness  the  Honorable  Carroll  yohnson,  chief  justice  of  said 
court,  the  18th  day  of  December,  \2>96. 

(seal)  Robert  Armstrong,  Clerk. 

DISTRICT   OF   COLUMBIA GARNISHMENT   CLAUSE. 

Form  No.  saaa. 
(Cogley's  Dig.,  p.  79.) 

In  the  Supreme  Court  of  the  District  of  Columbia,  yanuary  29, 

iS97. 

yohn  Doe,  plaintiff,       )  ^^  ^^^ 
agamst  \  ^^   ^^ 

Richard  Roe,  defendant.  ) 

The  President  of  the  United  States  to  the  Marshal  of  said  District, 
Greeting  :  You  are  commanded  to  attach,  seize,  and  take  into  your 
custody  such  of  defendant's  personal  chattels  as  are  subject  to  the 
plaintiff's  lien  for  rent  of  the  premises  held  by  the  defendant  as  plain- 
tiff's tenant  to  the  value  oi  forty  dollars  and  twenty-Jive  cents,  the 

1.  See  Rule  13. 
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amount  of  the  plaintiff's  demand  against  the  defendant  for  said  rent 
as  shown  by  plaintiff's  affidavit  in  the  cause  and  as  claimed  in  his 
declaration;  and  should  you  attach  the  said  chattels  in  the  hands  of 
any  other  person,  warn  him  to  appear  before  said  court  at  its  first 
special  term  after  service  of  this  w^rit  on  him,  to  show  cause  w^hy  said 
chattels  so  attached  should  not  be  condemned  toward  the  satisfac- 
tion of  the  plaintiff*s  judgment. 

Witness:  Carroll  yohnson.  Chief  Justice. 

(sbal)  Calvin  Clark,  Clerk. 

Form  No.  3223. 

District  of  Columbia,  to  wit : 

In  justice's  court,  before  Henry  Grimshaw,  one  of  the  justices  of 
the  peace  in  and  for  the  district  aforesaid,  in  the  Case  of — 
John  Z>„.  plaintiff,        )  ^^  ^aw,  No.  87. 

r>  •  r     J   D       J  f     J     4.     V  Rent  due  and  unpaid,  %60. 
Richard  Roe,  defendant.    )  r      »  ^^ 

The  President  of  the  United  States  to  John  L,  Barnes,  or  any 
qualified  Constable  of  said  District,  Greeting  :  You  are  hereby  com- 
manded to  attach,  seize,  and  take  into  your  custody  such  of  the  de- 
fendant's personal  chattels  as  are  subject  to  the  plaintiff's  line  for 
rent  of  the  premises  No.  {^description  of  premises^  held  by  the  de- 
fendant as  plaintiff's  tenant,  to  the  value  of  %60,  the  amount  of  the 
plaintiff's  demand  against  the  defendant,  for  said  rent,  as  shown  by 
the  plaintiff's  affidavit  in  the  cause,  besides  costs  of  suit.  And 
should  you  attach  said  chattels  in  the  hands  of  any  other  person, 

warn  him  to  appear  before  this  court  on  the day  of  December, 

A.D.  \9>96,  at  ten  o'clock  A.  M.,  to  show  cause  why  said  chattels, 
so  attached,  should  not  be  condemned  towards  satisfaction  of  the 
plaintiff's  demand.  And  then  have  there  this  writ  so  indorsed  as 
to  show  when  and  how  you  have  executed  it. 

Witness  my  hand  and  seal  this  12th  day  of  December,  A.  D.  i8P6. 

Henry  Grimshaw,  J.  P.       (seal) 


KENTUCKY. 

Form  No.  3224. 

John  Doe,  plaintiff,       )  In  the  Court  of  John  Burns,  Justice  of 
against  >        the  Peace,  Jefferson  County. 

Richard  Roe,  defendant.  )  Order  of  Attachment  for  Rent. 

The  Commonwealth  of  Kentucky  to  the  Sheriff  or  any  Constable 
of  Jefferson  1  County,  Greeting  :  You  are  commanded  to  attach  and 
safely  keep  the  personal  property  of  the  defendant,  Richard  Roe, 
found  in  your  county  and  not  exempt  by  law  from  attachment  for 
rent,  or  so  much  thereof  as  will  satisfy  the  claim  of  the  plaintiff  in  this 

1.  Attachment  issues  to  any  county  sire.  Ky.  Stat.,  ^  2302 ;  Bullitt's  Civ. 
tlie  person  suing  out  the  same  may  de-    Code  Ky.  (1895),  §  667. 
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proceeding,  for  the  sum  of  sixty  dollars  for  rent  of  four  acres  of 
land  lying  and  situated  in  this  county  (or  a  house  situated  on  Main 
street,  town  of  Dandridge,  this  county^,  and  ten  dollars  probable 
costs  of  this  proceeding ;  and  also  you  are  to  attach  and  safely  keep 
the  personal  property  of  Samuel  Jones  assignee  (or  undertenant^  of 
defendant,  Richard  Roe,  which  may  be  found  upon  the  land  or  the 
premises  of  the  tenant  and  not  exempt  from  attachment  for  rent,  or 
so  much  thereof  as  will  satisfy  plaintiff's  claim  for  sixty  dollars  rent 
accruing  after  said  Samuel  Joneses  interest  in  the  premises  began; 
and  to  summon  the  defendants  and  garnishee  {if  (i^y)  to  answer  in 
this  court  {or  designate  the  court  toivhich  attachment  ts  returnable)'^ 
within  twenty  days*  from  the  service  hereof;  and  you  are  to  make 
return  hereof  to  said  court  within  the  time  aforementioned. 
Witnesseth  this  18th  day  of  January,  i897. 

John  Burns,  Justice  of  the  Peace,  Jefferson  County. 


MISSISSIPPI. 

Form  No.  322 5* 

(Miss.  Anno.  Code  (1892),  p.  618.) 

The  State  of  Mississippi,  to  the  sheriff  or  any  constable  of  Adamb 
county,  greeting : 

Complaint  on  oath  having  been  made  before  the  undersigned,  an 
acting  justice  of  the  peace  in  9ir\dioT  Adams  county,  that  Richard 
Roe  is  indebted  to  John  Doe  for  rent  in  arrear  on  the  following  leased 
premises  {here  describe  the  premises  as  in  the  affidavit) ,  in  the  sum 
of  one  hundred  dollars,  and  that  the  said  Richard  Roe  is  further  in- 
debted to  John  Doe  for  supplies  furnished  the  said  Richard  Roe, 
the  tenant,  by  his  landlord  in  the  sum  oi fifty  dollars  additional; 
and  the  claim  having  been  made  that  there  is  a  lien  to  secure  the 
said  debts  on  the  following  named  agricultural  products  {here  de 
scribe  the  products  as  in  the  affidavit),  and  bond  having  been  given 
as  required  by  law:  Now,  this  is  to  command  you  that  you  forth- 
with seize  and  take  the  said  agricultural  products  to  an  amount  suf- 
ficient to  satisfy  the  said  debts,  with  interest  and  costs;  and,  if 
there  be  not  a  sufficiency  of  said  products  so  to  do,  then  that  you 
distrain  the  other  goo'ds  and  chattels  of  the  said  Richard  Roe,  the 
tenant,  so  that  your  whole  seizure  may  be  sufficient  to  satisfy  both 
of  said  sums  with  interest  and  costs,  and  that  you  deal  with  the 
same  as  the  law  directs. 

Witness  my  hand,  the  18th  day  of  December^  A.D.  i8P^. 

Henry  Grimshaiv,  J.  P. 

1.  Attachment  for  the  sum  of  fifty  court,  a?  plaintiff  may  desire ;  for  sum 

dollars  or  less,   exclusive   of   interest  over  two  hundred  dollars,  attachment 

and  costs,  shall  be  returned  before  the  shall    be    returned   to  circuit    court, 

officer  issuing  the  attachment;    for  a  Bullitt's  Civ.  Code  Ky.  (1895),  P- 7^3 

sum  exceeding  fifty  dollars  and   not  note  d  (2). 

exceeding  two  hundred  dollars,  shall  2.  Bullitt's  Civ.  Code  Ky.  (1895).  T' 

be  returned  to  the  quarterly  or  circuit  703,  note  d  (i). 
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VIRGINIA. 

Form  No.  3aa6. 

■ 

County  of  Albemarle,  to  wit : 

To  Simon  Stevenson,  Sheriff  oi  said  County: 

Whereas  yohn  Doe  has  this  day  made  complaint  on  oath  before 
me,  Abraham  Kent,  a  justice  of  the  said  county^  that  Richard  Roe, 
his  tenant,  is  liable  to  him  the  said  yohn  Doe  for  the  rent  of  cer- 
tain premises,  situated  and  being  in  the  said  county,  for  the  sum  of 
Ji/ty  dollars,  which  will  be  payable  within  one  year  from  this  date, 
and  at  the  times  and  in  the  manner  following,  to  wit  {specify 
dates  and  amounts) ,  of  which  he  has  received  no  part,  and  has  also 
made  oath  before  me  that  he  verily  believes  that  the  said  Richard 
Roe  intends  to  remove  his  effects  from  the  said  leased  premises  be- 
fore the  said  rent  reserved  thereon  has  become  due,  and  unless  aa 
attachment  issue  there  will  not  be  left  upon  the  said  leased  premises 
property  liable  to  distress  sufficient  to  satisfy  the  said  rent  so  to 
become  payable : 

These  are,  therefore,  in  the  name  of  the  Commonwealth  to  com- 
mand and  require  you  to  attach  such  goods  of  the  said  Richard  Roe 
as  might  be  distrained  for  the  said  rent  if  it  had  become  payable, 
and  any  other  estate  of  the  said  Richard  Roe,  or  so  much  thereof  as 
will  be  sufficient  to  satisfy  the  said  yohn  Doe,  of  the  rent  aforesaid, 
and  that  you  secure  the  said  goods  and  estate  so  attached  in  your 
hands,  or  so  provide  that  the  same  may  be  liable  to  further  proceed- 
ings thereon  to  be  had  at  the  next  term  of  the  County  Court  of  the 
said  county,  when  and  where  you  shall  make  return  of  how  you 
have  executed  this  warrant. i 

Given  under  my  hand  and  seal  this  18th  day  of  December,  i8P7. 

Abraham  Kent^  J.  P.     (sbal) 


WEST    VIRGINIA. 

Form  No.  3227. 
(W.  Va.  Code  (1887),  p.  725.) 

District  of  Grant,  Preston  County,  to- wit: 

yohn  Doe,  plaintiff,       ) 

against  >  Order  of  Attachment. 

Richard  Roe,  defendant.  ) 

The  above  named  plaintiff  having  filed  with  me  the  affidavit  re- 
quired by  law,  the  sheriff  of  the  county  of  Preston  or  any  constable 
therein  to  whom  this  order  may  come  is  hereby  required,  in  the 
name  of  the  State  of  West  Virginia,  to  attach  and  take  into  his 
possession  the  personal  estate  of  the  defendant,  Richard  Roe,  suffi- 
cient to  pay  the  sum  oi  fifty  dollars  {the  sum  affiant  states  wiU  be 
due)  and  the  costs  of  this  attachment,  and  to  make  return  of  his 

1.  See  Va.  Code  (1887),  §  2962. 
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proceedings  under  this  order  to  the  next  term  of  the  circuit  court  of 
the  said  county. ^ 

Given  under  my  hand  this  ISUi  day  of  December^  i8P^. 

William  McKee^  Justice. 

d.  Notiee  to  Tenant. 

Form  No.  3228. 

To  Richard  Roe:  Please  take  notice  that  I  have  this  day,  under 
and  by  virtue  of  an  attachment  issued  by  Abraham  Keni^  a  justice 
of  the  peace  of  the  county  of  Adams ^  state  of  Mississippi,  taken  as 
your  property  the  following  described  property,  to  wit  (here  de- 
scribe the  property)  to  secure  the  payment  of  fifty  dollars  rent  now 
due  and  unpaid  (or  to  be  due)  to  ^ohn  I?oe,  the  plaintiff  in  said  at- 
tachment proceeding ;  and  further  take  notice  that  I  will  sell  said 
property  to  satisfy  said  sum  oi  fifty  dollars  and  costs  at  public  auc- 
tion, at  Natchez^  in  said  county,  on  the  5th  day  of  February^  i8P7, 
unless  by  you  or  for  you  replevied  according  to  the  statute  in  such 
case  made  and  provided.^ 

Dated  at  Natchez^  Adams  county,  Mississippi,  January  ^9,  i8P7. 

Clyde  Culp^  Constable. 

e.  Bond  of  Tenant. 

Form  No.  3229. 

We,  Richard  Roe^  and  Thomas  Toung  and  Harvey  Flemings 
bind  ourselves  to  pay  to  yohn  Doe  the  sum  of  one  hundred  dollars, 
unless  on  or  before  the  1st  day  of  May^  j897,  the  said  Richard  Roe 
shall  pay,  or  cause  to  be  paid,  unto  the  said  John  Doe  the  sum  of 
^ty  dollars  for  rent  due  to  said  John  Doe  from  the  said  Richard 
*oe  as  the  tenant  of  the  said  John  Doe,  on  the  following  described 
premises,  to  wit  {describe  leased  premises) ,  in  -^^a»i^  county,  state 
of  Mississippi,  as  well  as  interest  on  said  sum  oi  fifty  dollars,  at  the 
legal  rate,  to  Afay  the  1st,  i897,  and  also  the  costs  of  the  attachment 
proceedings  heretofore  levied  on  the  following  described  proj>erty, 
to  wit  (describe  property) ,  as  the  property  of  the  said  Richard  Roc, 
which  said  property  is  now  delivered  and  restored  to  him  under  and 
by  virtue  of  the  execution  and  delivery  of  this  bond.* 

Witness  our  hands  and  seals  this  29th  day  of  January ^  'i8P7. 

Richard  Roe,  ^sbal^ 

Thomas  Toung,         f  seal) 
Harvey  Fleming,     (seal) 
The  above  bond  by  me  approved  this  29th  day  of  January,  i8P7. 

Clyde  Culp,  Constable. 

1.  An  Attaebment  for  Kent  is  return-  the  writ  of  attachment,  consult  subdi- 
able  to  the  next  term  of   the  circuit  vision  IV.,  supra. 
court,  and  the  justice  must  return  the  2.  This  form  is  drawn  pursuant  to 
affidavit   to   the   clerk  of    the  circuit  Miss.  Anno.  Code  (1892),  §  2508.    Con- 
court.     W.  Va.  Code(i887),  c.  106,  §  3.  suit  Forms  Nos.  2845  to  2876,  supra^ 

ProoeedlngB  SabBegueiit  to  iBsnance  of  for  notices  of  attachment. 

Writ. — For  forms  relating  to  proceed-  8.  This  bond  is  drawn  pursuant  to 

ings   subsequent  to'  the    issuance  of  Miss.    Anno.   Code   (1892),    §§    2508, 

827  Volume  IL 


8280.  ATTACHMENT,  ETC.  8281. 

f  .  Affidavit  of  Tenant. 

Form  No.  3230. 

State  of  Mississippi,  ) 
Adams  County.  \ 

Before  me,  Clyde  Gulp,  constable  of  said  county,  personally  ap- 
peared Richard  Roe^  who,  being  first  duly  sworn  according  to  law, 
upon  his  oath  says,  that  he  is  the  .tenant  of  yohn  Doe  upon  the 
following  described  premises,  to  wit  {here  describe  premises) ,  that 
he  is  not  indebted  to  and  does  not  owe  his  landlord,  the  said  yohn 
Doe^  the  sum  oi fifty  dollars  as  by  said  John  Doe  alleged  in  his  ap- 
plication for  an  attachment  for  rent,  claiming  that  said  sum  is  due 
for  rent  in  arrear,  and  for  the  payment  of  which  said  landlord,  the 
said  yohn  Doe,  has  attached  the  following  described  property,  to- 
wit  (describe  property),  which  said  property  is  now  in  the  hands 
of  Clyde  Culp,  constable  of 'said  county;  and  said  Richard  Roe^ 
tenant  aforesaid,  contests  said  claim  for  said  rent  money. 

Richard  Roe, 

Sworn  to  and  subscribed  before  me  this  29th  day  of  yanuary, 
i8P7.  Clyde  Culp,  Constable. 

g.  Petition  to  Remove  Attachment. 

Form  No.  3231. 

Georgia — Bibb  County. 

To  the  Honorable  Simeon  Carroll,  Judge  of  the  Superior  Court 
of  said  county  :  The  petition  of  Richard  Roe  shows  that  on  the 
18th  day  of  December,  i8P7,  an  attachment  was  issued  without  a 
hearing  on  the  part  of  your  petitioner  in  favor  of  yohn  Doe  against 
the  property  of  your  petitioner,  which  said  attachment  was  by  the 
•jheriff  of  said  county  levied  on  the  18th  day  of  December,  i8P7,  upon 
the  following  described  property  belonging  to  your  petitioner  (de- 
scribe property)  ;  that  your  petitioner  has  sold  a  small  portion  only  of 
the  crop  (describe  nature  of  crop)  raised  by  him  during  the  year 
i8P^,  and  that  he  has  not  tnreatened  to  sell  nor  is  he  preparing  to 
sell  his  property  for  the  purpose  of  avoiding  the  payment  of  (set 
out  naturae  of  indebtedness  constituting  plaintiff'*  s  claim)  ;  where- 
fore your  petitioner  prays  that  said  attachment  be  removed. 

yeremiah  Mason,  Attorney  for  the  Petitioner. 
Georgia,  Bibb  County. 

Personally  appeared  before  me,  Abraham,  Kent,  a  Justice  of  the 
Peace  for  said  county,  Richard  Roe,  who  on  oath  says  that  the  state- 
ments  in  the  foregoing  petition  are  true.  Richard  Roe, 

Sworn  to  and  subscribed  before  me  this  bth  day  oi  May^  i8P7. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

2509.     For  forms  of  bonds  given  by  Bond  of  Indemnity  provided  for  in 

attachment  defendant,  consult  Forms  Miss.  Anno.  Code  (1892),  $5482,  does 

Nos.  2906  to  2930,  and  3106  to  3141,  not  apply  to  attachment  for  rent.  Gib- 

%upra  son  f.  Lock,  58  Miss.  298. 
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2.  Laborer's  Llen.^ 

a.  In  General. 

Form  No.  3232. 

The  State  of  Alabama,  >  ^ .       . ,  ^       . 
«y  /r  i-        i.  \  Circuit  Court. 

Jefferson  County.  S 

Before  me,  Calvhi  Clark,  clerk  of  the  Circuit  Court  in  and  for 
said  county,  personally  appeared  yohn  Doe^  who,  being  duly  sworn, 
on  oath  saith  that  he  .is  a  blacksmith  (or  woodworkman  or  other  me- 
chanic) ;  that  on  the  18th  day  of  December^  iS96,  at  Birmingham 
in  said  county  and  state,  at  the  request  of  and  for  Richard  Roe,  he 
contributed  his  labor  and  material  (or  labor  or  material^  to  the  pro- 
duction (or  manufacture  or  repair^  of  a  certain  vehicle  (or  implc- 
r.itnt,  or  machine.  Or  article  of  any  kind),  to  wit  (here  describe  spe- 
cifically the  property  on  which  the  lien  is  claimed  )  ;  that  the  value  of 
his  labor  or  material  so  contributed  as  aforesaid  is  the  sum  oi  Jive 
hundred  dollars ;  that  said  sum  is  due  to  said  yohn  Doe  from  the 
said  Richard  Roe,  for  which  he  claims  a  lien  under  the  provisions  of 
the  code  in  such  case  made  and  provided ;  that  (here  set  out  one  of 
the  statutory  causes  of  attachment)  ;  and  that  the  attachment  is  not 
sued  out  for  the  purpose  of  vexing  or  harassing  the  defendant* 

yohn  Doe, 

Subscribed  and  sworn  to  before  me  \i)^\%29th  day  of  yanuary,  i897. 

Calvin  Clarke  Clerk. 

1.  Consult    the  forms  under  subdi-  For  the  requisites  of  the  bond,  see 

visions  I.,  II.,  III.,  and  IV.,  supra.  Ala.  Civ.  Code  (1886),  §  3082. 

liMi  In  Favor  of  Blaclumltli  or  Wood-  A  rkansas. —  Enforcement  of  labor- 
workman —  Generally. — ^The  party  en-  ers'  Hen  by  means  of  attachment,  see 
titled  to  the  Hen  provided  for  by  the  Sand.  &  H.  Ark.  Dig.  (1894),  §§4764, 
Ala.  Civ.  Code  (1886),  {  3049,  may  en-  4767,  4768. 

force  such  lien  in  any  court  of  law  of  Delaware, — Laws  (1893),  p.  831,  ^  5. 

competent  jurisdiction  by  attachment  Bnlbroomont    of    MeoliaBics'    Lieii-^ 

issued  by  an  officer  authorized  to  is-  Florida. — Persons  entitled    to  a  lien 

sue  such  writs.    Ala.  Civ.  Code  (1886),  under  the  chapter  relating  to  mechan- 

^  3050.  ics'  material  lien,  etc.,  upon  personal 

The  Affidavit  must  state  that  the  property,  may,  if  they  have  reason  to 
attachment  is  not  sued  out  for  the  pur-  believe  that  the  same  is  about  to  be 
pose  of  vexing  or  harassing  the  de-  removed  from  the  county  in  which  it 
fendant,  must  describe  the  property  may  be,  and  if  the  lien  has  been  per- 
on  which  the  lien  is  claimed,  must  fected,  attach  the  same  in  the  manner 
state  one  of  the  two  causes  of  attach-  provided  forattachmentsinaidof  fore- 
ment  mentioned  in^  305o,and  must  set  closure  of  mortgages.  Fla.  Rev,  Stat, 
forth  all  facts  necessary  to  the  creation  (1892),  ^^  1640,  1645.  See  also : 
of  the  lien.  Ala.Civ.Code  (1886),  §3050.  Tennessee.— Code  (1896),  §  5306. 

Bond. — The  party  claiming  the  lien  Vermont. —  Stat.  (1894),  ^  2274. 

must  execute  a  bond  as  in  other  cases  BnAiroemttnt  of  Lien  for  Waxes — Ver- 


of  attachment.   For  an  Alabama  attach-  mont, — See  Vt.  Stat.  (1894),  ^  2285. 
men  t  bond ,  see  supra,  Fo  rm  No.  2685 .        Bnfbrcement  of  Chattel  Vmctggg^  Lien — 

Liens  in  Favor  of  Laborers  and  rail-  Florida. — ^Any  creditor  who  has  corn- 
road  employees  in  Alabama,  ioT  the  menced  or  is  about  to  commence  a  suit 
requisites  of  the  affidavit  for  attach-  to  foreclose  a  chattel  mortgage,  pos- 
ment  to  enforce,  see  Ala.  Civ.  Code  session  of  which  has  remained  in  the 
(1886),  $  3080.  debtor,  may  have  an  attachment  against 

For  an  additional  affidavit  in  such  such  property  upon  the  existence  of 

cases,  whether  the  debt  is  due  or  not,  one  of  the  grounds  mentioned  in  the 

5ee  Ala.  Civ.  Code  (1886),  ^  3081.  statute.     Fla.  Rev.  Stat.  (1892),  ^  1640. 
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b.  Under  Lo^  lien  Law.i 

(1)  Statbmbnt  op  Lien. 

^orm  No.  3233. 
vi:io\v.  Anuo.  diat.  Mich.  (Supp.  1890),  f  8437c.) 

The  statement  of  lien  made  under  oath  of  yohn  Doe  for  work  and 
labor  performed  by  yohn  Doexn  manufacturing  {or  cuttings  or  skid- 
ding,  or  hauling,  or  banking,  or  scaling,  or  running,  or  driving,  or 
rafting,  or  booming,  as  the  case  may  be)  the  following  described 
property,  to  wit  {here  insert  a  description  of  the  product  or  prop- 
erty upon  which  a  lien  is  claimed)  ;  that  the  last  day's  work  of 
said  labor  was  done  on  the  said^r^^day  of  December,  1^6,  and  said 
labor  was  performed  in  the  county  of  Montcalm,'  steX^  of  Michigan, 
and  that  there  is  now  due  claimant  for  said  work  and  labor,  over  and 
above  the  legal  setoffs,  the  sum  of  ninety-four  dollars,  as  near 
as  may  be,  for  which  said  sum  a  lien  is  claimed  upon  said  described 
property. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  December, 
i8P7.  yohn  Doe.  Claimant. 

(2)  Affi  I'Avit.* 

Form  No.  3a34. 

(How.  Anno.  Stat.  Mich.  (Supp.  1890),  §  8427A.) 

State  of  Michigan,       ) 
County  of  Montcalm,  \ 

yohn  Doe,  of  Canton,  county  of  Montcalm,  state  of  Michigan, 
being  duly  sworn  says,  that  Richard  Roe,  the  defendant  in  the  an- 
nexed writ,  is  indebted  to   yohn  Doc,  the  plaintiff  named  in  said 

1.  Michigan.  —  How.  Anno.  Stat,  near  as  niay  be,  and  as  near  as  thisde- 
Supp.  (1890),^  %^'ja-S^2ip.  ponent  can  specify  the  same,  over  and 

Vermont, —  Stat.    (1094),    §§    2283,  above  all  legal  set-offs,  and  the  same 

2284.  is  now  due  to  said  plaintiff  for  work 

2.  Consult  forms  of  affidavits  in  sub-  and  labor  performed  hy  said  plain- 
division  I.,  supra.  tiff  and  certain  other  laborers,  whose 

Prior  to  Repealing  Aot  of  1887. — In  names  appear  in  the  annexed  schedule, 
Pack  V.  Circuit  Judge,  70  Mich.  137,  marked  Schedule.  A,  which  schedule 
the  affidavit  drawn  under  How.  Anno,  is  hereby  made  a  part  of  this  affi- 
Stat.  Mich.  (1882),  $§  8418-8421,  now  davit,  for  cutting,  skidding,  hauling, 
repealed,  was  as  follows :  banking  and  driving  a  certain  lot  of 
State  of  Michigan,  )  Frederic  E .  pine  logs,  and  for  cooking  for  laborers 
County  of  Iosco.  }  '  Smithy  being  working  on  said  logs,  and  performing 
duly  sworn,  deposes  and  says  that  he  blacksmithing  and  other  artisan  work 
is  one  of  the  attorneys  for  yames  upon  said  logs  and  tools  and  imple- 
Whiting,  the  plaintiff  named  m  the  ments  used  in  said  work, — the  marks 
annexed  writ  of  attachment,  and  makes  upon  said  logs  being  hereinafter  more 
this  affidavit  for  and  in  his  behalf:  particularly  set  forth.  That  the  last 
That  Richard  F.  Cade,  Peter  B.  Cade,  day  of  said  work  was  done  on  May 
and  Thomas  Cade,  composing  the  firm  ii,  A.D.  i857,  and  was  performed  in 
of  R.  E.  Cade  d:  Co.^  defendants  named  driving  said  logs.  This  deponent  fur- 
in  the  annexed  writ  of  attachment,  are  ther  says  that  he  is  informed  and  be- 
indebted  to  the  plaintiff  named  in  lieves  that  all  of  said  logs  which  bear 
said  writ  in  the  sum  of  i^l,44^-9S,  as  the  mark  of  B  and  D  belong  to  Pack, 
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writ,  in  the  sum  of  ninety-four  dollars,  as  near  as  may  be,  over  and 
above  all  legal  set-offs,  and  that  the  same  is  now  due  for  work 
and  labor  performed  by  him,  the  said  yohn  Doe^  in  cutting  and 
hauling  certain  logs^  the  property  mentioned  in  the  annexed  writ. 
That  the  last  day's  work  of  said  labor  was  done  on  the  J^th  day  of 
December ,,  iS96,  and  that  (a  portion  of)  the  said  property  de- 
scribed in  the  annexed  writ  is  now  situated  in  the  county  of  Mont- 
calm^ state  of  Michigan,  and  that  a  statement  of  lien  as  required 
by  law  was  on  the  11th  day  of  December^  i896,  duly  filed  with  the 
clerk  of  the  county  of  Montcalm  where  said  labor  was  performed. 
Subscribed  and  sworn  to  before  me,  this  )  yohn  Doe, 

24ih  6sLy  oi December,  A.D.  iS96, 

Henry  Grimshaw  '{Oficial title). 

Form  No.  3235. 
(How.  Anno.  Stat.  Mich.  (Supp.  1890),  $  8437/.) 

State  of  Michigan,      ) 
County  of  Montcalm.  \ 

yohn  Doe,  being  duly  sworn,  says,  that  Richard  Roe,  defendant, 
is  indebted  to  yohn  Doe,  plaintiff,  in  the  sum  oi  Jifty  dollars,  as 
near  as  may  be,  over  and  above  all  legal  setoffs  for  work  and  labor 
performed  by  yohn  Doe  in  manufacturing  (or  cutting,  or  hauling, 
or  skidding,  or  foiling,  or  scaling,  or  hanking,  or  driving,  or  run- 
ning, or  rafoing,  or  booming,  as  the  case  may  be)  the  following 
named  property  {here  insert  a  description  of  the  products  upon 
which  the  lien  is  claimed);  that  the  last  day ^  work  of  said  labor 
was  done  on  the  first  day  of  September,  jS96,  in  the  county  of 
Montcalm;  and  the  said  described  property,  01  a  part  of  it,  is  now 
situated  in  the  county  of  Montcalm,  state  of  Michigan,  and  that  a 

Woods  dc  C<?.;  that  all  that  bear  the  ney  for  prosecuting  the  lien  claimed  by- 
mark  A^^  belong  to  •Se//iif£^ii(/raji.T«ff;  each,  and  for  collecting  the   same  by 
that  all  that  bear  the  mark  j  belong  to  any  necessary  suit;  that  said  work  was 
H.  W.  Sage  dc  C<7.;that  all  that  bear  performed  in  the  counties   of   Otsego 
the   mark  T  Z  belong  to   Wright  dk  and  Crawford,  in  said  State  of  Michi- 
Davidson;    that    deponent    does  not  gan ;  and  that  said  logs  were  not  put 
know  the  names  of  the  persons  who  into  the  Manistee  river,  in  said  State, 
compose  the  above  named  firms.     De-  or  any  tributary  thereof.     Deponent 
ponent  further  says  that  said  work  was  further  says  that  said  logs  are  all  in 
done  under  contracts  made  with  said  a  drive  terminating  in   Iosco  county, 
R  E.  Cade  dh  Co,,  and  that  said  JR,  B.  Michigan,  and   that  the    whole    or  a 
Cade  dt  Co.  are  contractors  or  jobbers  portion  of  said  logs  are  now   in  said 
with  each  of  said  log-owners.     Depo-  Iosco  county,  and  have  been  there  since 
nent  further  says  that  said   plaintiff's  ^^vM^ri,  18^7,  and  that  said  plaintiiT,  and 
individual  claim  for  labor  on  said  logs  each  of  said  claimants,  have  filed  a  lien 
is  less  than  $jfOO,  to  wit,  17^.75,  and  that  for  the  amount  due  each  of  them  for 
the    claim  for    labor  of  each   person  labor  on  said  logs,  in  the  office  of  the 
named   in    said  annexed    schedule    is  clerk  of  Iosco  county,  within  SO  days 
correctly  set  opposite  each  name  in  said  after  said  work  was  completed,  to  wit> 
schedule,  over  and  above  all  legal  set-  on  yune  8,  A.T>.  iS87. 
oflFs.    Deponent  further  says   that  said  Frederic  B.  Smith. 
claimants    have    united    their    claims  Subscribed  and  sworn  to  before  ) 
together,  as  provided  by  statute,  and         me  August  22^  A.D.  jS87.  ) 
have  designated  and  appointed  the  said                             G.  L.  Cornvillc, 
y antes  W^^i7/«^  as  their  agent  or  at  tor-                   Clerk  of  the  Circuit  Court. 
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statement  of  lien  required  by  law  was,  on  the  18ih  day  of  Decern- 
her^  i8P^,  duly  filed  with  the  clerk  of  the  county  of  Montcalm^ 
where  such  labor  was  performed. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  December^ 
i8P5.  Henry  Grimshaw,  Justice  of  the  Peace. 

(8)  Writ. 

Form  No.  3236. 
(How.  Anno.  Stat.  Mich.  (Supp.  1890),  {  8427^.) 

o*.  A      r  XT'  u-  ^      The  Circuit  Court 

State  of  Michigan,  )  f     th 

The  County  of  Montcalm,  \    r^       ^      c  \/r    a     1 

^  '    County  of  Montcalm, 

In  the  name  of  the  people  of  the  State  of  Michigan  ;  to  the  sheriff 
of  the  county  of  Montcalm :  We  command  you  to  attach  the  fol- 
lowing goods  and  chattels,  to- wit  (here  describe  the  property  to  he 
attached) ,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the  sum 
oi  four  hundred  dollars  with  interest,  cost,  disbursements,  charges, 
and  expenses  of  suit,  in  whosesoever  possession  the  same  may  be 
found,  and  so  provide  that  the  same  so  attached  may  be  subject  to 
further  proceedings  as  the  law  requires,  and  also  summon  Richard 
Roc^  the  defendant,  if  he  be  found  in  this  state,  to  appear  before 
the  Circuit  Court  of  Montcalm  county,  at  Canton^  on  the  5th  day 
of  January^  i8P7,  to  answer  John  Doe  to  his  damage  o{  four  hun- 
dred dollars ;  and  in  case  the  above  named  defendant  is  not  the 
owner  of  said  described  products,  you  are  then  also  commanded  to 
serve  or  cause  to  be  served  a  copy  of  this  writ,  on  or  before  the  re- 
turn day  above  mentioned,  upon  the  owner  of  said  products,  or  his 
projjer  agent  or  attorney,  if  such  owner,  agent  or  attorney  be  known 
to  you  and  residing  in  this  state. 

Witness,  the  Honorable  Hiram  Austin^  Circuit  Judge,  at  Canton^ 
this  Ifth  day  of  December^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  Stephen  Glenn ^  Clerk. 

John  V^an  Arman^  Attorney  for  Plaintiff. 

Form  No.  3237. 

(Precedent  in  Babcock  r.  Cook,  55  Mich.  3.) 

In  the  name  of  the  People  of  the  State  of  Michigan — ^To  the 
Sheriff  of  the  County  of  Newaygo^  greeting:  We  command  you  to 
attach  the  following  goods  and  chattels,  to- wit.  a  quantity  of  pine 
saw-logs  bearing  various  marks,  thus,  to-wit,  two  •*  OO^'s  on  some 
and  a  cross  on  others,  thus  '^OO^^  "A',"  now  on  Cook^s  or  Staples 
(£'  Coveir s  roll  ways,  so  called,  or  so  much  thereof  as  may  be 
■sufficient  to  satisfy  the  sum  of  eight  hundred  and  eighty  and  sixty- 
one  onc'hundredths  dollars  (^80,61),  with  interest,  costs,  disburse- 
ments, charges,  and  expenses  of  suit,  in  whosesoever  possession  the 
same  may  be  found,  and  safely  keep  the  same  to  satisfy  any  judg- 
ment, interest,  costs,  disbursements,  charges  and  expenses  that  may 
be  recovered  under  and  by  virtue  of  the  issuing  of  this  writ,  and 
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als6  summon  David  P.  Kimball,  defendant,  if.  he  be  found  in  this 
State,  to  appear  before  the  circuit  court  of  Newaygo  county,  at  the 
village  of  Newaygo,  in  said  county  of  Newaygo,  on  the  Jirsi  day  of 
May,  iS8S,  to  answer  Lewis  Bahcock,  to  his  damage  one  thousand 
dollars ;  and  in  case  the  above-named  defendant  is  not  the  owner  of 
said  described  logs,  timber,  posts,  ties,  poles,  bark,  bolts  or  staves, 
you  are  then  also  commanded  to  serve  or  cause  to  be  served  a  copy 
of  this  writ,  on  or  before  the  return-day  above  mentioned,  upon  the 
owner  of  said  logs,  timber,  posts,  ties,  poles,  bark,  bolts  or  staves, 
or  his  proper  agent  or  attorney,  if  such  agent  or  attorney  be  known 
to  you  and  residing  in  this  State. 

Witness  the  Honorable  Ceylon  C.  Fuller,  circuit  judge,  and  the 
seal  of  the  said  circuit  court,  at  the  village  and  county  of  Newaygo, 
aforesaid,  this  ISth  day  of  Afril,  iSSS. 

(seal)  Set  a  S,   Watrous,  Clerk. 

Form  No.  3238. 

(How.  Anno.  Stat.  Mich.  (Supp.  1890),  $  84271.) 

State  of  Michigan,  ) 
County  of  Montcalm.  ) 
To  any  Constable  in  said  County,  Greeting : 

In  the  name  of  the  people  of  the  state  of  Michigan,  you  are  com- 
manded to  attach  the  following  goods  and  chattels,  to  wit  {here 
describe  the  logs  or  timber  to  be  attached),  or  so  much  thereof  as 
shall  be  sufficient  to  satisfy  the  sum  of  ninety-four  dollars,  with 
interest,  costs,  disbursements,  charges  and  expenses  of  suit,  in 
whosesoever  possession  the  same  may  be  found,  and  so  provide  that 
the  same  so  attached  may  be  subject  to  further  proceedings  as  the 
law  requires,  and  also  summon  Richard  Roe,  if  he  be  found  in 
this  state,  to  be  and  appear  before  me,  a  justice  of  the  peace 
of  the  township  of  Blank,  in  said  county,  at  my  office  in  said  town- 
ship, on  the  2d  day  of  yanuary,  A.D.  i8P7,  at  ten  o'clock  in  the 
forenoon,  to  answer  to  the  said  yohn  Doe  to  his  damage  of  three 
hundred  dollars  or  under,  and  in  case  the  above  named  defendant  is 
not  the  owner  of  the  said  above  described  logs,  timber,  posts,  ties, 
poles,  bolts,  bark  or  staves,  you  are  then  also  commanded  to  serve, 
or  cause  to  be  served,  a  copy  of  this  writ  on  or  before  the  return  day 
above  mentioned,  upon  the  owner  of  said  above  described  products, 
or  his  proper  agent,  if  such  owner,  agent  or  attorney  be  known  to 
you,  and  residing  in  this  state. 

Given  under  my  hand  at  the  city  of  Canton  in  the  county  afore- 
said, the  2Jith  day  of  December,  A.D.  i8P^. 

Henry  Grimshaw,  Justice  of  the  Peace. 

(4)  Bond  for  Release. 

Form  No.  3239. 

Know  all  men  by  these  presents,  that  we,  Richard  Roc  as  prin- 
cipal, and  Thomas  Toung  dXi6,  Harvey  Fleming  ^%  sureties,  are  held 
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and  firmly  bound  unto  yohn  Doc  in  the  sum  of  two  hundred  dollars, 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  yohn  Doe  or  to  his  certain  attorney,  heirs,  executors,  adminis- 
trators, or  assigns,  to  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  heirs,  executors,  and  administrators,  and  each  and 
every  of  them,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of  December,  A.D. 

Whereas,  on  the  16th  day  of  December,  A.D.  i8P&,  a  writ  of  at- 
tachment was  issued  out  of  the  circuit  court  for  the  county  of  Mont- 
calm, wherein  yohn  Doe  is  plaintiff  and  Richard  Roe  is  defendant ; 
and  whereas,  on  the  16th  day  of  December,  A.D.  i8P^,  under  and  by 
virtue  of  said  writ  of  attachment,  the  sheri£P  of  said  county  did  levy 
upon  and  seize  the  following  described  goods  and  chattels,  to  wit 
(here  describe  the  property  attached) ;  and  whereas,  Richard  Roe, 
the  owner  of  said  goods  and  chattels,  is  desirous  of  having  the  same 
released  from  such  levy  and  seizure. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  Richard  Roe  shall  pay  all  damages,  costs,  charges, 
disbursements,  and  expenses  that  may  be  recovered  by  the  said  plain- 
tiff against  the  said  defendant,  that  may  be  found  to  be  a  lien  upon 
or  against  said  goods  and  chattels,  then  this  obligation  to  be  void, 
otherwise  of  full  force,  Richard  Roe.  ^sbalI 

Thomas  Toun^.        (seal 

Harvey  Fleming,     (seal J 

State  of  Michigan,       ) 

County  of  Montcalm.  \ 

Thomas  Toungand  Harvey  Fleming,  of  the  city  of  Canton,  in  said 
county  of  Montcalm,  the  sureties  named  in  and  who  signed  the 
annexed  and  foregoing  bond,  being  duly  sworn,  each  for  himself, 
deposes  and  says,  that  he  is  worth  in  unencumbered  property,  not 
exempt  from  execution  under  the  laws  of  this  state,  the  sum  of  tvso 
hundred  dollars,  after  payment  of  all  just  debts,  claims,  and  liabili- 
ties ;  that  such  property  consists  of  (describe  property")^  situated  and 
being  in  said  county  of  Montcalm, 
Subscribed  and  sworn  to  before  me  )  Thomas  Toung, 

this  5th  day  of  May,  A.D.  i8P7.   \  Harvey  Fleming. 

(Approval,) 

(6)  Declaration. 

Form  No.  3240. 

(How.  Anno.  Stat.  Mich.  (Supp.  1890),  %  8427)^.) 
County  of  Montcalm,  ss. 

Whereas,  Richard  Roe,  the  defendant  herein,  has  been  duly  sum- 
moned to  appear  in  this  cause  to  answer  the  plaintiff  herein  in  an 
action  of  assumpsit  for  labor  and  services  done  and  performed  by 
yohn  Doe,  plaintiff,  for  said  defendant  in  manufacturing  (or  cut- 
tings or  skidding^  or  scaling,  or  falling,  or  hauling,  or  banking,  or 
driving,  or  running,  or  rafting,  or  booming,  as  the  case  may  be) 
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the  following  described  property,  to  wit  (here  insert  the  same  de- 
scription of  property  as  set  forth  in  the  writ)  for  which  said  labor 
and  services  there  is  now  due  said  plaintiff  the  sum  of  fifty  dollars, 
for  which  said  amount  a  claim,  or  lien,  has  been  duly  nled  with  the 
clerk  of  the  county  of  Montcalm ^  being  the  county  in  which  said 
labor  was  pyerformed  ;  and  the  said  defendant,  on  the  18th  day  of 
December,  \%96,  in  consideration  of  the  premises  undertook  and 
promised  the  plaintiff  to  pay  him  the  said  sums  of  money  on  re- 
quest, yet  said  defendant  has  neglected  so  to  do,  or  any  part  thereof, 
to  the  plaintiff's  damage  of  twenty-five  dollars,  and  therefore  he 
brings  this  suit,  etc.,  and  claims  a  lien  upon  said  described  property 
for  said  amount. 

(6)  Verdict. 

Form  No.  3241* 

(How.  Anno.  Stat.  Mich.  (Supp.  1890),  %  8437/.) 

(  The  court,  justice,  ox  jurors,  as  the  case  may  be)  say  that  there 
is  due  the  plaintiff  the  sum  of  seventyfive  dollars  from  said  defend- 
ant, and  that  the  same  is  due  for  work  and  labor  performed  by 
defendant  in  manufacturing  (or  cutting,  or  skidding,  or  scaling,  or 
driving,  or  running,  or  hauling,  or  banking,  or  rafting,  or  boom' 
ing,  as  the  case  may  be)  the  property  mentioned  in  plaintiff's  dec- 
laration, or  a  portion  of  it,  specifying  the  same,*  and  that  the 
plaintiff  has  a  lien  upon  said  described  property  for  said  amount. 


Part  Two:  Garnishment.* 

L  AFFIDAVIT,  BOND,  WRIT  OR  SUMMONS,  AND  MOTIGB. 

1.  Alabama. 

a.  The  Affidavit 

(1)  On  Summons  and  Complaint.* 

Form  No.  3242. 
The  State  of  Alabama,  ) 
Jefferson  County.  \ 

Before  me,  Calvin  Clark,  clerk  *  of  the  Circuit  Court  of  said 
county,  personally  appeared  John  Doe  (or  Leonard  A,  Ford,  agent 

1.  For  attachment  of    property  in  peace  to  which  the  summons  is  return- 

the  hands  of  third  persons,  a  proceed-  able,  or  before  any  other  officer  au- 

ing  which,  in  states  of  the  New  York  thorized  by  law  to  administer  oaths, 

class,    corresponds    to    garnishment,  Ala.  Code  (1886),  %  2968,  as  amended 

see  supra,  IV.  4.  Pamph.  Acts  (1886-87),  P-  '4''     ^or  a 

8.  Ala.     Code    (1886),    ^  2968,    as  list  of  the  officers  who  may  administer 

amended   Pamph.  Acts   (1886-87),  p.  oaths  in  Alabama,  see  *' Oaths,"  index 

141.  Ala.  Code  (1886),  p.  974.    See  also  the 

8.  This  affidavit  may  be  made  before  title  Affidavits,  i  Enc yc.  Pl.  and 

the  clerk  of  the  court  or  justice  of  the  Pr.  328  ei  seq. 
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or  attorney  of  John  Doe),  who,  being  duly  sworn,  on  oath  states 
that  Richard  Roe  is  indebted  to  the  said  John  Doe  in  the  sum  of 
one  hundred  and  twenty  dollars,  and  that  the  said  John  Doe  has 
commenced  suit  by  summons  and  complaint,  returnable  within 
thirty  days  from  the  service  of  this  process  to  the  Circuit  Court  of 
said  county,  against  the  said  Richard  Roe  for  the  recovery  of  said 
sum,  and  that  process  of  garnishment  against  George  Peahody  is 
believed  to  be  necessary  to  obtain  satisfaction  of  such  claim  and  of 
such  judgment  as  may  be  recovered  by  said  John  Doe  in  said  suit; 
and  affiant  further  states  that  said  George  Peahody  is  supposed  to 
be  indebted  to  the  said  defendant  or  have  effects  of  the  said  defend- 
ant in  his  possession  or  under  his  control.  John  Doe, 
Subscribed  and  sworn  to  before  me  ) 
this  9th  day  of  February.  i897.      \ 

Calvin  Clark,  Clerk. l 


(2)  On  Judgment  or  Dbcrbb.^ 

Form  No.  3243. 

The  State  of  Alabama,  ) 
Jefferson  County.  \ 

Before  me,  Calvin  Clark,  clerk  *  of  the  Circuit  Court  of 
county,  personally  appeared  John  Doe  (or  Leonard  A,  Ford, 
agent  or  attorney  of  John  Doe),  who,  being  duly  sworn,  on  oath 
states  that  [the  sdai  John  Doe,  at  the  November  Term,  i8P^,  of  the 
Circuit  Court  of  Jefferson  County,  recovered  judgment  against 
Richard  Roe'\^  for  the  sum  of  one  hundred  and  twenty  dollars,  and 
the  further  sum  of  thirty-one  dollars  and  sixty-three  cents,  costs  of 
suit,  and  that  process  of  garnishment  is  believed  to  be  necessary  to 
obtain  satisfaction  of  said  judgment  (or  decree)  ;  and  affiant  further 
states  that  George  Peabody  of  said  county  has,  or  is  believed  to  have, 
in  his  possession  or  under  his  control  money  or  effects  belonging  to 
defendant,  or  that  he  is,  or  is  believed  to  be,  indebted  to  defendant, 
or  liable  to  him  on  a  contract  for  the  delivery  of  personal  property, 
or  on  a  contract  for  the  payment  of  money  which  may  be  discharged 


1.  Or  the  official  signature  of  the  tice  the  following  words:  "the  said 
officer  before  whom  the  affidavit  is  yokn  Doe  on  the  third  day  of  Febru^ 
made.      See  jrw/ra,  note  3,  p.  835.  flrv,i8f>7,  recovered  a  judgment  against 

2.  Ala.  Code  (1886),  {?  2971,  2973.  Richard  Roe^  before  Abraham  Kenty 
See  also  §  797.  a  justice  of  the  peace  (or  notary  fuh- 

8.  This  affidavit  may  be  made  before  lie  and  ex-officio  justice  of  the ' peace) 

any  officer  authorized  by  law  to  ad-  for  said  county,"  might  be  substituted 

minister  oaths.     For  a  list  of  such  offi-  for  those  enclosed  in  [  ].     Or  if  a  de- 

cers  in  Alabama,  see  **  Oaths,"  index  cree  in«the  probate  court  be  the  foun- 

Ala.  Code  (1886),  p.  974.     See  also  the  dation  of  the  proceeding,  the  following 

title  Affidavits,  i  Encyc.  Pl.  and  words  might  be  used :  *^  tXthtNovem- 

Pr.  328  et  seq.  ber  Term,  i89tf,  of  the  Probate  Court 

4.  -The  judgment  or  decree  should  of  Jefferson  County,  a  decree  was  en- 
be  recited  according  to  the  facts  of  the  tered  in  favor  of  John  Doe  and  against 
particular  case.     Thus  if  before  a  jus-  Richard  RoeJ*^ 
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by  the  delivery  of  personal  property,  or  which  is  payable  in  personal 
property.!  John  Doe. 

Subscribed  and  sworn  to  before  me 
this  9th  day  of  February,  i897. 
Calvin  dark,  Clerk.* 

(8)  For  Garnishment  in  Favor  of  State.* 

Form  No.  3244* 
The  State  of  Alabama, 
Montgomery  County. 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  ^  of  said  county^ 
personally  appeared  Joseph  E.  Johnston,  who,  being  duly  sworn, 
upon  oath  says  that  he  is  the  Governor  {or  Attorney- General,  or 
Solicitor  of  the  second  judicial  district)  of  the  State  of  Alabama ;  • 
that  a  suit  has  been  commenced  in  the  Chancery  Court  for  the 
Southeastern  division  in  favor  of  said  State  of  Alabama  and  against 
Richard  Roe  to  recover  moneys  received  by  said  Richard  Roe  as 
treasurer  of  said  State  of  Alabama  and  by  him  misappropriated  to 
his  own  use.  Affiant  further  states  that  George  Peabody,  of  Mont- 
gomery in  said  county,  has,  or  is  believed  to  have,  in  his  possession 
or  under  his  control  money  or  effects  belonging  to  said  Richard 
Roe,  or  that  he  is,  or  is  believed  to  be,  indebted  to  sbli^l  Richard  Roe, 
or  liable  to  him  on  a  contract  for  the  payment  of  money  which  may 
be  discharged  by  the  delivery  of  personal  property,  or  which  is  pay- 
able in  personal  property,  and  that  process  of  garnishment  against 
George  Peabody  is  believed  to  be  necessary  to  obtain  satisfaction  of 
such  judgment  or  decree  as  the  said  State  of  Alabama  may  recover 
in  said  suit.i  Joseph  E.  Johnston, 

Subscribed  and  sworn  to  before  me 

this  11th  day  of  March,  iS97. 

Abraham  Kent,  Justice  of  the  Peace.* 

b.  PlalntUTs  Bond. 

IN  GARNISHMENT  ON  SUMMONS.* 

Form  No.  3245. 

The  State  of  Alabama,  ) 

Jefferson  County.  \      Know  all  men  by  these   presents,  that 

we,  John  Doe  as  principal,  and  Samuel  Short  and  William  West 
as  sureties,  are  held  and  Rrmly  bound  unto  Richard  Roe  in  the  sum 
of  two  thousand  dollars  to  be  paid  to  the  ^6,  Richard  Roe,  his  heirs, 

1.  It  is  no  objection  to  the  affidavit  6.  The  affidavit  may  also  be  made  by 

for  garnishment  that  all  or  any  of  these  an  attorney  employed  in  the  prosecu- 

matters  are  stated  in  the  alternative,  tion  of  the  suit.     In  such  case  it  would 

Ala.  Code  (1886),  §  3973.  read  '*  says  that  he  is  the  attorney  for 

8.  Or  the  official  signature  of   the  the  state  of  Alabama  in  a  suit  which 

officer  before  whom  die  affidavit  is  has  been  commenced,"  and  concluding 

made.     See  supra,  note  3,  p.  835.  as  in  the  text. 

8.  Ala.  Code  (1886),  $75.  6.  Ala.    Code     (1886),    $2968,    as 

4.  See  supra,  note  3,  p.  836.  amended  Pamph.  Acts  (1886-87), p.  141. 
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executors,  administrators,  or  assigns ;  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  each  of  us,  our  and  each  of 
our  heirs,  executors,  and  administrators,  jointly,  severally,  and  firmly, 
by  these  presents.  The  right  of  exemption  under  the  Constitution 
and  Laws  of  the  State  of  Alabama  is  hereby  waived. 

Sealed  with  our  seals  and  dated  this  9th  day  of  yanuary^  i8P7. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bound  John  Doe  has  commenced  suit  in  the  Circuit  Court 
(or  before  Abraham  Kent^  a  justice  of  the  peace,  or  notary  public 
and  eX'Officio  justice  of  the  peace)  of  said  county  by  summons  and 
complaint,  returnable  within  thirty  days  from  service  of  this  process 
to  said  court  (or  returnable  before  said  justice  on  the  eighth  day  of 
February  next)  to  recover  of  said  Richard  Roe  the  sum  of  one 
thousand  dollars,  and  has  on  the  day  of  the  date  hereof  prayed  that 
writ  of  garnishment  issue  out  of  said  court  to  George  Peabody^  sum- 
moning him  to  answer  what  he  is  indebted  to  said  defendfant,  or 
what  effects  of  said  defendant  he  has  in  his  possession  or  under  his 
control ;  and  said  plaintiff  having  made  oath  as  required  by  law  in 
such  cases,  said  writ  is  about  to  issue  out  of  said  court,  returnable 
to  the  next  term  of  the  Circuit  Court  to  be  holden  for  said  county 
(or  before  said  justice  on  the  eighth  day  of  February  next). 

Now,  if  the  said  plaintiff  shall  prosecute  his  said  suit  to  effect, 
and  pay  the  defendant  all  such  costs  and  damages  as  he  may  sustain 
by  reason  of  the  wrongful  or  vexatious  suing  out  of  this  garnish- 
ment, then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 
Approved  this  9th  day  )  yohn  Doe.  (sbal^ 

oi  yanuarVy  i8P7.       )  Samuel  Short.       isbal) 

Caleb  Clarke  Clerk.  William  West,     (seal) 

e.  The  Writ  or  Summons. 

(1)  Sheriff's  Summons  to  Garnishee  in  Attachment.^ 

Form  No.  3246. 

The  State  of  Alabama,  )  Circuit  Court,* 
yefferson  County.  \      November  Term,  18M. 

John  Doe,  plaintiff,      ) 

against  >  Attachment. 

Richard  Roe^  defendant.  ) 
To  George  Peabody: 

Whereas  on  the  18th  day  of  November,  \%96,  an  attachment  was 
issued  by  the  clerk  of  the  Circuit  Court  of  yefferson  County,  Ala- 
bama, in  favor  of  yohn  Doe^  plaintiff,  against  Richard  Roe,  defend- 
ant ;  and  whereas  said  writ  of  attachment  was  on  the  18th  day  of 
November,  iS96,  received  by  the  undersigned,  yohn  Lynch,  as  sheriff 
of  said  county ; 

1.  Ala.  Code  (z886),  §  3946.  the  court  from  which  the  original  writ 

8.  The  style  of  the  court  and  official  of  attachment  has  issued.  See  Part 
signature  of  the  officer  depend  upon    One:  Attachment,  sufra. 
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You  are  therefore  hereby  notified  as  garnishee  to  appear  within 
thirty  days  from  the  service  of  this  garnishment,  before  said  Circuit 
Court,  to  answer,  upon  oath,  whether  you  were  indebted  to  the  above 
defendant  at  the  time  of  the  service  of  this  garnishment,  or  at  the 
time  of  making  answer,  or  at  any  time  intervening  the  serving  of 
garnishment  and  making  the  answer,  and  in  what  sum  or  sums,  and 
whether  you  will  not  be  indebted  in  future  to  the  said  defendant  by 
a  contract  then  existing,  and  whether  by  a  contract  then  existing 
you  are  liable  to  said  defendant  for  the  delivery  of  personal  property, 
or  for  the  payment  of  money  which  may  be  discharged  by  the  deliv- 
ery of  personal  property  or  which  is  payable  in  personal  property, 
and  whether  you  have  not  in  your  possession  or  under  your  control 
money  or  effects  belonging  to  the  said  Richard  Roe, 

Witness  my  hand  this  the  18ih  day  of  November,  i8P5. 

John  Lynch,  Sheriff?- 

(2)  Writ  On  Summons  and  Complaint.* 
(fl)  In  the   Circuit  Court, 

Form  No.  3347* 

The  State  of  Alabama,    )  To  any  Sheriff  of  the  State  of  Alabama— 
yefferson  County.  \      Greeting : 

Whereas  yohn  Doc,  on  the  Jirst  day  of  October,  i^96,  filed  a 
complaint  in  the  Circuit  Court  of  yefferson  County,  claiming  of 
Richard  Roe  the  sum  of  three  hundred  dollars  on  which  the  sum- 
mons has  issued,  and  the  said  yohn  Doe  (or  yeremiah  Mason,  the 
agent  or  attorney  of  yohn  Doe)  has  made  affidavit  that  George  Pea" 
body  is  supposed  to  be  indebted  to  the  said  defendant  or  have  effects 
of  the  said  defendant  in  his  possession  or  under  his  control,  and  that 
he  believes  that  process  of  garnishment  against  the  said  George 
Peabody  is  necessary  to  obtain  satisfaction  of  said  claim. 

These  are  therefore  to  command  you  that  you  summon  the  said 
George  Peabody  to  be  and  appear  at  the  Circuit  Court  to  be  holden 
for  Jefferson  county,  within  thirty  days  from  the  service  of  this  proc- 
ess, then  and  there  to  answer,  on  oath,  whether  at  the  time  of  the 
service  of  the  garnishment,  or  at  the  time  of  making  his  answer,  or  at 
any  time  intervening  the  time  of  serving  the  garnishment  and  mak- 
ing the  answer,  he  was  indebted  to  the  defendant,  and  whether  he 
will  not  be  indebted  in  future  to  said  defendant  by  a  contract  then 
existing,  and  whether  by  a  contract  then  existing  he  will  be  liable  to 
said  defendant  for  the  delivery  of  personal  property,  or  for  the  pay- 
ment of  money  which  may  be  discharged  by  the  delivery  of  personal 
property  or  which  is  payable  in  personal  property,  and  whether  he 
have  not  in  his  possession  or  under  his  control  money  or  effects 
belonging  to  the  defendant. 

Witness  my  hand  this  2d  day  of  October,  i895. 

David  Duncan,  Clerk. 

1.  See  supra,  note  a,  p.  838.  amended    Pamph.  Acts    (1886-87),  p. 

a.  Ala.     Code    (1886),    §   2968,    as    141. 
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(b)  In  the  yustice's  CourtA 

Form  No.  3248. 

The  State  of  Alabama,  )  To  the  Sheriff  or  any  Constable  in  said 
yefferson  County.  \      County : 

Whereas  summons  and  complaint  has  been  issued  by  me  at  the 
suit  of  yohn  Doe,  returnable  before  me  on  the  20th  day  of  January, 
1S97,  at  my  office  in  Birmingham  in  said  county,  against  Richard 
Roe  for  the  sum  of  seventy-jive  dollars,  and  the  said  plaintiff  having 
given  bond,  as  required  by  law,  and  made  affidavit  that  the  said 
defendant  is  indebted  to  him  in  the  said  sum,  and  that  George  Pea- 
body  is  supposed  to  -be  indebted  or  have  effects  of  said  defendant  in 
his  possession  or  under  his  control,  and  that  he  believes  that  proc- 
ess of  garnishment  against  the  said  George  Peahody  is  necessary  to 
obtain  satisfaction  of  said  claim ; 

You  are  therefore  commanded  to  summon  the  said  George  Pea- 
hody to  appear  before  me  at  my  office  in  the  city  of  Birmingham  in 
said  county,  on  the  20th  day  of  January,  i&?7,  then  and  there  to 
answer  on  oath  whether  at  the  time  of  the  service  of  this  garnish- 
ment, or  at  the  time  of  making  his  answer,  or  at  any  time  interven- 
ing the  serving  of  the  garnishment  and  making  the  answer,  he  ivas 
indebted  to  the  defendant,  and  whether  he  will  not  be  indebted  in 
future  to  said  defendant  by  a  contract  then  existing,  and  whether 
by  a  contract  then  existing  he  will  be  liable  to  said  defendant  for 
the  delivery  of  personal  property,  or  for  the  payment  of  money 
which  may  be  discharged  by  the  delivery  of  personal  property 
or  which  is  payable  in  personal  property,  and  whether  he  has  not  in 
his  possession  or  under  his  control  money  or  effects  belonging  to  the 
defendant. 

Witness  my  hand  this  2d  day  of  January,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

(8)  Writ  on  Judgment.* 

(fl)  In  the  Circuit  Court,^ 

Form  No.  3249. 

The  State  of  Alabama,  )  To  any  Sheriff  of  the  State  of  Alabama — 
Jefferson  County.  \      Greeting : 

Whereas,  at  November  Term,  A.D.  i8P5,  of  the  Circuit  Court  of 
Jefferson  county,  Alabama,  John  Doe,  the  plaintiff,  recovered  a 

1.  Ala.  Code  (1886),  $  2968,  as  the  November  Term,  t^96,  of  the  Pro- 
amended  Pamph.  Acts  (1886-87),  P*  bate  Court  of  yefferson  county,  Ala- 
141.  bama,  a  decree  was  entered  in  /avor  of 

2.  Ala.  Code  (1886),  ^  2971.  ^^^  ^^^^  plaintiff,  against  Richard 
8.  Where  this  writ  is  issued  by  a    Roe^  defendant,  for  the  sum  of  two 

judge  of  probate  in  aid  of  a  decree  hundred  dollars ;  and  whereas  the  said 
entered  by  the  Probate  Court,  the  cap-  yohn  Doe  has  made  affidavit  as  re- 
tion  and  address  to  the  sheriff  would  quired  by  law  that  George  Peahody 
be  the  same  as  that  given  in  the  text;  U  supposed  to  be  indebted  to  said  de- 
it  would  then  continue :  '*  Whereas  at  fendant,  or  to    have   effects   of  said 
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judgment  against  Richard  Roe^  the  defendant,  for  the  sum  of  one 
thousand  dollars  and  costs  of  suit ;  and  whereas  the  said  yohn  Doe 
has  made  affidavit,  as  required  by  law,  that  George  Peahody  is  sup- 
posed to  be  indebted  to  said  defendant,  or  have  effects  of  said  de- 
fendant in  his  possession  or  under  his  control,  and  that  he  believes 
that  process  of  garnishment  against  the  said  George  Peahody  is  nec- 
essary to  obtain  satisfaction  of  said  judgment. 

These  are  therefore  to  command  you,  that  you  summon  the  said 
George  Peahody  to  be  and  appear  at  the  Circuit  Court,  to  be  holden 
f<>r  yefferson  county,  within  thirty  days  from  the  service  of  this 
process,  then  and  there  to  answer,  on  oath,  whether  at  the  time  of 
the  service  of  the  garnishment,  or  at  the  time  of  making  his  answer, 
or  at  any  time  intervening  the  time  of  serving  the  garnishment  and 
making  the  answer,  he  was  indebted  to  the  defendant,  and  whether 
he  will  not  be  indebted  in  future  to  said  defendant  by  a  contract 
then  existing,  and  whether  by  a  contract  then  existing  he  will  be 
liable  to  said  defendant  for  the  delivery  of  personal  property,  or  for 
the  payment  of  money  which  may  be  discharged  by  the  delivery  of 
personal  property  or  which  is  payable  in  personal  property,  and 
whether  he  have  not  in  his  possession  or  under  his  control  money 
or  effects  belonging  to  the  defendant. 

Witness  my  hand  this  the  2d  day  of  yanuary,  i8P7. 

David  Duncan,  Clerk. 

(3)  In  the  yustice^s  Court. ^ 
Form  No.  3250. 

The  State  of  Alabama,  j    ^^         Constable  of  said  County: 
Jefferson  County.  )  ^  ^ 

Whereas  yohn  Doe,  at  Birmingham,  Alabama,  on  \h&26th  day  of 
Decemher,  \W6,  recovered  judgment  before  Henry  Grimshaw,  a 
justice  of  the  peace  for  said  county,  against  Richard  Roe,  for  the 
sum  of  seventy-eight  dollars,  and  has  made  affidavit  that  he  believes 
process  of  garnishment  is  necessary  to  obtain  satisfaction  of  said 
judgment,  and  that  G,  W.  Simpson  is  supposed  to  be  indebted  to 
said  defendant  or  have  effects  of  said  defendant  in  his  hands. 

These,  therefore,  are  to  command  you,  that  you  summon  the  said 
G.  W.  Simpson  to  be  and  appear  before  me,  at  my  office  in  Bir- 
tningham,  Alabama,  on  the  9th  day  of  yanuary,  iS97,  then  and  there 
to  answer,  on  oath,  what  he  was  indebted  to  said  defendant  at  the 
time  of  the  service  of  this  writ  of  garnishment,  or  at  the  time  of 

defendant  in  his  possession  or  under  his  In  Sqnlty. — On  all  decrees  for  the 
control,  and  that  he  believes  process  payment  of  money,  or  on  all  decrees 
of  garnishment  against  said  George  for  the  payment  of  costs,  and  in  all 
Peahody  is  necessary  to  obtain  satis-  suits  in  which  a  decree  for  the  pay- 
faction  of  said  decree :  these  are  there-  ment  of  money  may  be  rendered,  a 
fore  to  command  you,"  continuing  as  writ  of  garnishment  may  be  issued  by 
in  the  text,  but  requiring  the  garnishee  the  register  under  the  rules  and  regu- 
to  appear  before  the  Probate  Court  at  lations  prevailing  in  the  circuit  court. 
the  regular  term  thereof,  and  being  Ala.  Code  (1886),  ^  3508. 
signed  by  the  judge  of  probate.  1.  Ala.  Code  (1886),  ^  2971. 
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making  his  answer  thereto,  and  whether  he  will  not  be  indebted  in 
future  to  him  by  contract  then  existing,  and  whether  he  has  not 
in  his  possession  or  under  his  control  personal  or  real  property 
or  things  in  action  belonging  to  defendant. 

Witness  my  hand  this  2d  day  of  yanuary^  i8P7. 

Iienry  Grimshaw^  J.  P. 

iL  Notioe  to  Defendanti 

(1)  In  the  Circuit  Court. 

Form  No.  3251. 
The  State  of  Alabama, 
yeffersan  County. 
^ohn  Doe,  plaintiff,       ) 

against  >  Circuit  Court. 

Richard  Roe,  defendant.  ) 
To  any  Sheriff  of  the  State  of  Alabama : 

You  are  hereby  commanded  to  notify  Richard  Roe,  the  defend* 
ant  in  the  above  stated  cause,  that  a  writ  of  garnishment  was  this 
day  issued  from  said  court  to  George  Peahody  as  garnishee,  return* 
able  at  April  Term,  i8P7. 

Witness  my  hand  this  2Sd  day  of  yanuary,  i8P7. 

iJavid  Duncan^  Clerk. 

(2)  In  the  Justice's  Court.* 
Form  No.  3151. 

'y^fffr^^^  \  J"'^*^^  ^^"^  ^^  ^^^''^^  Grimshitw. 

To  Richard  Roe  : 

You  are  hereby  notified  that  garnishment  has  been  issued  to  G. 
W.  Simpson,  garnishee,  in  a  case  now  pending  in  my  court,  wherein 
yohn  Doe  is  plaintiff  and  you  are  defendant,  and  the  same  will  come 
to  be  heard  before  me  on  the  17th  day  of  yanuary^  i8P7. 

Witness  my 'hand  this  ith  day  of  yanuary,  i8P7. 

Henry  Grimshaw,  Justice  of  the  Peace 

8.  Arizona. 

a.  The  Affidavit. 

(1)  In  the  District  Court.* 

Form  No.  3253- 

In  the  District  Court  of  the  Second  District  of  the  Territory  of 
Arizona,  in  and  for  the  County  of  Gila, 

yohn  Doe,  plaintiff,       ) 

against  >   Affidavit  for  Writ  of  Garnishment 

Richard  Roe,  defendant.  ) 

1.  Ala.    Code    (1886),    $   3968,    as    amended  Pamph.  Acts  (i886-87)»  p. 
amended  Pamph.   Acts  (1886^),  p.    141. 
141.  S.  Aril.  ReT.   Stat.   (1887),  $$    7^. 

8.  Ala.    Code    (1886),    ^    2968,    as    74. 
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The  Territory  of  Arizona,   \ 
County  of  Gila,  \ 

Before  me,  the  undersigned,  clerk^of  the  District  Court  in  and  for 
the  county  and  territory  above  named,on  the^/^/'/^^wMdayof -Fi?3r«- 
ary,  i8P7,  personally  appeared  yohn  Doe,  who,  being  duly  sworn,  de- 
clares and  says  that  he  is  the  plaintiff  in  the  above  entitled  action ; 
and  that  process  of  attachment  has  issued  therein,  as  provided  by 
Revised  Statutes  of  Arizona,  Title  IV.,  chapter  i  (or  say,  '*that 
said  action  is  brought  to  recover  the  sum  of  three  hundred  dollars 
for  goods  sold  and  delivered  to  said  defendant  by  said  plaintiff,  and 
that  said  debt  is  just,  due,  and  wholly  unpaid,  and  that  said  defend- 
ant has  not,  within  the  knowledge  of  the  affiant,  property  in  his 
possession,  within  this  territory,  subject  to  execution,  sufficient  to 
satisfy  the  said  debt,  and  that  the  garnishment  applied  for  is  not 
sued  out  to  injure  either  the  defendant  or  garnishee;"  or  *'  and  that 
on  the  10th  day  of  February,  i8P7,  he  recovered  judgment  against 
the  said  defendant  in  said  action  for  the  sum  of  three  hundred  dol- 
lars and  for  the  further  sum  of  thirty-seven  dollars  costs ;  and  that 
the  said  defendant  has  not,  within  the  knowledge  of  the  affiant, 
property  in  his  possession,  within  this  territory,  subject  to  execu- 
tion, sufficient  to  satisfy  said  judgment").^  Affiant  further  states 
that  he  has  good  reason  to  believe  that  George  Peahody  of  Globe,  in 
said  county  of  Gila,  is  indebted  to  the  said  defendant  (or  has  in  his 
hands  effects  belonging  to  the  defendant).  Wherefore  affiant  prays 
that  writ  of  garnishment  may  be  issued  against  said  defendant. 
Affiant  further  states  that  this  application  is  not  made  for  the  pur- 
pose of  injuring  either  the  defendant  or  the  said  George  Peabody. 
Subscribed  and  sworn  to  before  me  )  yohn  Doe, 

this  16th  day  of  February,  i8P7. 

Daniel  Clark, 

(sbal)  Clerk  of  the  District  Court.^ 

(2)  In  the  Justice's  Court.* 

Form  No.  3^5 4- 

In  Justice's  Court  for  the  Second  Precinct  of  the  County  of  Gila 
and  Territory  of  Arizona. 

yohn  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Writ  of  Garnishment. 

Richard  Roe,  defendant.  \ 

1.  Or  the  official  title  of  the  officer  he  has  reason  to  believe  that  the  said 

before  whom  the  affidavit    is  made,  defendant  is  a  shareholder  (or,  has  an 

For  a  list  of  such  officers  in  Arizona,  interest)  in  the  Eureka  Mining  Com- 

see  Ariz.  Rev.  Stat.  (1887),  $  5.     See  pany,  a  corporation    duly  organized 

also  the  title  Affidavits,  i  Encyc.  and  existing  under  the  laws  of  the  ter- 

OF  Pl.  and  Pr.  328  et  seq.  ritory  of  Arizona :   wherefore  affiant 

S.  Where  the  garnishee  Is  an  incor-  prays  that  a  writ  of  garnishment  may 

porated  or  joint  stock  company,  the  af-  be  issued  against  said  defendant  {con- 

ndavit  might  continue  from  this  point  eluding  as  in  the  text).^^ 

as  follows:  '*  Affiant  further  states  that  8.  Ariz.  Rev.  Stat.  (1887),  ^^  72,  74. 
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The  Territory  of  Arizona,  ) 
County  of  Gila.  \ 

Before  me,  the  undersigned  (continuing  and  concluding  as  in 
Form  No.  3253,  but  stating  a  claim  for  judgment  within  a  justice's 
jurisdiction  ) . 

b.  PlaintHTs  BoncLi 

Form  No.  3255. 
The  Territory  of  Arizona,  } 
County  of  Gila.  \ 

We,  the  undersigned,  John  Doe  as  principal,  and  Samuel  Short 
and  William  West  as  sureties,  acknowledge  ourselves  bound  to  pay 
Richard  Roe  the  sum  oijive  hundred^  dollars,  conditioned  that  the 
above  bounden  yohn  Doe,  plaintiff  in  an  action  against  said  Richard 
Roe  as  defendant  and  George  Peabody  as  garnishee,  will  prosecute 
his  said  suit  to  effect  and  pay  all  damages  and  costs  that  may  be  ad- 
judged against  him  for  wrongfully  suing  out  such  garnishment. 

Witness  our  hands  this  16th  day  of  February,  i8P7. 
Approved  by  me  this  16th  )  yohn  Doe. 

day  of  February,  i8P7.     \  Samuel  Short, 

yohn  Hancock,  William  West, 

Clerk  of  District  Court,* 

e.  The  Writ. 

Form  No.  3256. 

(Ariz.  Rev.  Stat.  (1887),  §  77.) 
The  Territory  of  Arizona, 
To  the  sheriff  or  any  constable  of  Gila  county,  greeting : 

Whereas  in  the  district  court  of  Gila  county  (or  in  the  justice's 
court  of  the  second  precinct  of  Gila  county),  in  a  certain  case  where- 
in yohn  Doe  is  plaintiff,  and  Richard  Roe  is  defendant,  the  plain- 
tiff claiming  indebtedness  against  the  said  Richard  Roe  of  two 
hundred  and  fifty  ^  dollars,  beside  interest  and  costs  of  suit,  has 
applied  for  a  writ  of  garnishment  against  George  Peabody  who  is 
alleged  to  be  a  resident  of  your  county  (or,  to  be  within  your  county, 
as  the  case  may  be),  therefore  you  are  hereby  commanded,  forthwith 
to  summon  said  George  Peabody,  if  to  be  found  within  your  county,  to 
be  and  appear  before  the  said  court  within  ten  ^  days  after  the 
service  of  summons,  exclusive  of  the  day  of  service,  then  and 
there  to  answer  upon  oath,  what,  if  anything,  he  is  indebted  to  the 
said  Richard  Roe,  and  was  when  this  writ  was  served  upon  him, 

1.  Ariz.  Rev.  Stat.  (1887),  ^  73.  justice's  court,  the  amount  of  the  claim 

2.  The  bond  required  of  a  plaintiff  should  of  course  be  such  as  to  come 
in    a  garnishment    case  must  be    in  within  the  justice's  jurisdiction, 
double  the  amount  of  the  debt  claimed  5.  The  time  within  which  the  gar> 
by  him.     Ariz.    Rev.   Stat.   (1887),  4  nishee  is  required  to  answer  depends 
73.  upon  whether  the  proceedings  are  in 

S.  The  bond   required   of   plaintiff  a  district  or  justice's  court,  and  wheth- 

must  be  approved  bj   the  officer   is-  er  the  writ  is  served  within  the  county 

suing  the  writ  of  garnishment.     Ariz,  or  precinct  in  which  it  is  issued.    For 

Rev.  Stat.  ( 1887 ),  §  73. '  the  statutory  provisions  concerning  the 

4.  Where  the  proceedings  are  in  a  time  within  which  the  garnishee  is 
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and  what  effects,  if  any,  of  the  said  Richard  Roe  he  has  in  his  pos- 
session, or  had  when  this  writ  was  served,  and  what  other  persons, 
if  any,  within  his  knowledge,  are  indebted  to  the  said  Richard  Roe, 
and  have  effects  belonging  to  him  in  their  possession. ^  Herein  fail 
not,  but  of  this  writ  make  due  return  as  the  law  directs.^ 

Witness  the  Hon.  yohti  Marshall,  judge  of  the  District  Court  of 
the  second  district  of  the  territory  of  Arizona,  and  the  seal  of  said 
court,  this  16th  day  of  February,  i8P7. 

(seal)  John  Hancock,  Clerk. 

8.  Arkansas, 
a.  Plaintiff's  Bond.8 

Form  No.  3157. 

Pulaski  Circuit  Court.* 
John  Doe,  plaintiff,      ) 

against  >  Bond. 

Richard  Roe,  defendant.  ) 

We  undertake  in  the  sum  of  one  thousand^  dollars  that  the  above 
named  plaintiff  shall  pay  the  above  named  defendant  all  damages  that 
he  may  sustain  by  the  wrongful  bringing  of  this  suit  or  the  issuing  of 
the  garnishment  therein  to  George  Peahody.  John  Doe, 

Attest :  John  Hancock,  Clerk.*  Samuel  Short, 

b.  The  Writ. 

(1)    BSFORB    JUDGMBNT.7 

(fl)   In  the  Circuit  Court, 

Form  No.  3258. 

Pulaski  Circuit  Court. 
John  Doe,  plaintiff,       ) 

against  >  Writ  of  Garnishment. 

Richard  Roe,  defendant.  )  f 

The  State  of  Arkansas,  to  the  Sheriff  of  Pulaski  County : 

Whereas  the  above  named  plaintiff  has  instituted  a  suit  by  attach- 

required  to  answer,  see  Ariz.  Rev.  Stat.  3.  Sand.  &  H.  Ark.  Dig.  (1894),  h 
(1887),  ^  78.  3508,    as     amended    Acts    (1895),    ^ 

1.  If  the  garnishee  be  an  incorpo-     \y^ 

rated  or  joint  stock  company  in  which  4.  If  in  a  justice's  court  the  caption 
the  defendant  is  alleged  to  be  an  own-  should  be  as  follows : 
er  of  shares  or  interested,  these  words  Before  ^^ra 
should  be  inserted  at  this  point:  "And  u  r*  •  «♦    r^i  j>  i    y  )  ^«»»  A>ii/,  jus- 
further   to  answer    what    number  of  n^^lJ^-isZJ^^ 
shares,  if  any,  the  said  (;^<?r^ir/><?«*o<y  ^'^A'<?c*  lownsnip.  ^  ^^^  ^^.^  ^^^^ 

owns    in   such   company,  and   owned  ship." 

when  the  said  writ  was  served."  5.   The     undertaking    must    be    in 

2.  When  the  writ  of  garnishment  is  double  the  amount  for  which  the  gar- 
issued  by  a  justice  of  the  peace  it  should  nishment  is  issued.  Acts  (1895),  ^• 
conclude  from  this  point  as  follows :  164,  ^  i. 

"Given  under  my  hand  this  i6M  day  6.  Or  if  a  justice's  court :  "A'ttest: 

of  February,  iS97.  Abraham  Kent,  J.  P.'* 

Abraham  Kent,  7.  Sand.  &  H.  Ark.   Dig.   (1894),  k 

Justice  of  the  Peace."  333. 
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ment  in  the  above  named  court  against  the  above  named  defendant, 
Richard  Roe,  founded  on  a  claim  for  one  thousand  dollars  for  work 
and  labor,  and  has  made  application  for  a  writ  of  garnishment 
against  George  Peahody,  based  upon  said  plaintiff's  belief  that  the 
said  George  Peahody  is  indebted  to  the  said  defendant,  or  has  in 
his  possession  goods,  chattels,  moneys,  credits,  or  effects  belonging 
to  the  said  defendant,  you  are  therefore  hereby  commanded  (con- 
tinuing and  concluding  as  in  Form  No,  S260,  infra). 


(h)  In  the  yustice*s  Court. ^ 

Form  No.  3259. 

County  of  Pulaski,    )  Before  Abraham  Kent,  Justice  of  the  Peace 
Big  Rock  Township.  \  for  said  Township. 

yohn  Doe,  plaintiff,      ) 

against  >  Writ  of  Garnishment. 

Richard  Roe,  defendant.  ) 

The  State  of  Arkansas,  to  the  Consttfble  of  Big  Rock  Township  in 
Pulaski  County,  Greeting : 

Whereas  the  above  named  plaintiff  has  instituted  a  suit  by  attach- 
ment before  me,  a  justice  of  the  peace  within  and  for  said  township 
and  county,  against  the  above  named  defendant,  Richard  Roe. 
founded  on  a  claim  for  sixty-seven  dollars  for  work  and  labor,  and 
has  applied  for  a  writ  of  garnishment  against  George  Peahody,  based 
upon  said  plaintiff's  belief  that  the  said  George  Peahody  is  indebted 
to  the  said  defendant,  Richard  Roe.  or  has  in  his  possession  goods, 
chattels,  moneys,  credits,  or  effects  belonging  to  the  said  Richard 
Roe^  you  are  therefore  hereby  commanded  (continuing  and  conclud- 
ing as  in  Form  No.  S261,  infra). 

i(2)  After  Judgment. 

(a)  In  the  Circuit  Court.^ 

Form  No.  3260. 

Pulaski  Circuit  Court. 
yohn  Doe,  plaintiff,      ) 

against  >  Writ  of  Garnishment. 

Richard  Roe,  defendant.  ) 
The  State  of  Arkansas,  to  the  Sheriff  of  Pulaski  County : 

Whereas  the  above  named  plaintiff  at  the  March  Term,  i8P7,  of 
the  Pulaski  Circuit  Court,  obtained  judgment  against  the  above 
named  Richard  Roe,  for  one  thousand  dollars  debt  and  damages,  and 
the  further  sum  of  sixty-three  dollars  costs  of  suit,  which  judgment 
remains  wholly  (ox  partially)  unsatisfied,  and  it  appears  to  the  said 

1.  Sand.  &  H.  Ark.  Dig.  (1894),  k  3-  Sand.  &  H.  Ark.  Dig.  (1894),  ( 
333-  3508. 
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court  that  George  Peahody\%  indebted  to  the  said  defendant,  or  has 
in  his  hands  or  possession  goods,  chattels,  moneys,  credits,  and  effects 
belonging  to  the  said  defendant,  you  are  therefore  hereby  commanded 
to  summon  the  said  George  Peabody  to  appear  before  the  said  court 
on  the  first  day  of  the  next  September  Term,  then  and  there  to 
an8"wer  what  goods,  chattels,  moneys,  credits,  and  effects  he  may 
have  in  his  hands  or  possession  belonging  to  the  said  defendant  to 
satisfy  said  judgment,  and  to  answer  such  further  interrogatories  as 
may  be  exhibited  against  him.  And  you  will  make  due  return  of 
this  writ  on  the  first  day  of  the  next  September  Term  of  the  Pulaski 
Circuit  Court. 

Witness  my  hand  and  the  seal  of  said  court,  this  Slst  day  of 
March,  i8P7. 

(seal)  John  Hancock,  Clerk. 

{V)  In  the  yustice's  Courts 
Form  No.  326 z. 

(Sand,  k  H.  Ark.  Dig.  (1894),  P*  '^^St  No.  33.) 

County  of  Pulaski,    )  Before  Thomas  yones,  justice  of  the  peace 
Big  Rock  Township.  \      for  said  township. 

yohn  Doe,  plaintiff,       ) 

against  >  Writ  of  Garnishment. 

Richard  Roe,  defendant.  ) 

The  State  of  Arkansas  to  the  Constable  of  Big  Rock  Township,  in 
Pulaski  County,  greeting: 

Whereas,  yohn  uoe,  on  the  second  day  of  October,  i8P^,  before 
Thomas  yones,  one  of  the  justices  of  the  peace  in  and  for  the  town- 
ship of  Big  Rock  in  the  County  of  Pulaski,  obtained  judgment 
against  Richard  Roe  for  two  hundred  dollars  debt,  Jifty  dollars 
damages,  and  thirty  dollars  costs  of  suit,  which  judgment  remains 
unsatisfied ;  and  it  being  represented  to  said  justice  by  said  plaintiff 
that  yohn  Smith  is  indebted  to  said  defendant,  or  has  in  his  hands 
or  possession  goods,  chattels,  moneys,  credits  or  effects  belonging 
to  said  defendant,  you  are,  therefore,  hereby  commanded  to  sum- 
mon the  said  yohn  Smith  to  appear  before  the  undersigned  justice, 
at  my  office,  in  said  township,  on  the  twenty^second  day  of  Decern' 
ber,  iSP^i  at  ten  o'clock  in  X}[i'&  forenoon,  then  and  there  to  answer 
what  goods,  chattels,  credits,  moneys  or  effects  he  may  have  in  his 
hands  or  possession  belonging  to  said  defendant  to  satisfy  said  judg- 
ment, and  to  answer  such  further  interrogatories  as  may  then  there 
be  exhibited  ag^ainst  him.     Hereof  fail  not. 

Given  under  my  hand  this  tenth  day  of  December,  iSP^. 

Thomas  yones,  J.  P. 

4.  Colorado, 
a.  The  Writ 

1.  Sand.  &  H.  Ark.  Dig.  (1894),  k  35o8. 
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Form  No.  3262. 

(Miirs  Anno.  Code  Colo.  (1896),  c.  7,  %  170.)! 

state  of  Colorado        j  ^^     In  the  OVc«// Court. 
County  of  Arapahoe,  \ 

yohn  Doe,  plaintiff, 
vs. 
Richard  Roe,  defendant. 
The  People  of  the  State  of  Colorado,*  to  George  Peahody}  Gar- 
nishee. 

You  are  hereby  notified  that  you  are  attached  as  garnishee  in  the 
above  entitled  action,  ^nd  you  are  commanded  not  to  pay  any  debt 
due  or  to  become  due  from  yourself  to  the  said  Richard  Roe,  the 
defendant,^  and  that  you  must  retain  possession  and  control  of  all 
personal  property,  effects,  choses  in  action  of  said  Richard  Roe,* 
the  defendant,^  in  order  that  the  same  may  be  dealt  with  according 
to  law.  You  are  required  to  answer  the  interrogatories  attached 
hereto,  within  twenty  days  from  the  date  of  the  service  of  this  writ 
upon  you  if  you  are  served  in  the  county  in  which  said  action  is 
brought,  otherwise  within* forty  days  from  the  date  of  such  sen-ice. 
In  case  of  your  failure  within  the  time  aforesaid  the  plaintiff  may 
apply  to  the  Court  for  relief  against  you  ex  parte. 

Given  under  my  hand  this  Jfth  day  of  yanuary,  i8^7. 

Henry  Slocum,  Sheriff  of  Arapahoe  County.* 
By  James  Turner,  Deputy. 

b.  Officer's  Return. 
Form  No.  a^^S* 

(Precedent  in  Phelan  v.  Ganebin,  5  Colo.  16.) 

State  of  Colorado,  ) 
Arapahoe  County.  \ 

I  have  duly  executed  the  within  by  delivering  a  true  copy  of  both 
the  within  writs  to  J,  T  Odell,  agent  of  Henry  Villard  and  C. 
Z.  Greeley,  receivers  of  the  Kansas  Pacific  Railway  (or  railroad) 
company,  on  the  twentieth  day  of  July,  A.D.  i87^. 

Z>.  y.  Cook,  Sheriff. 
By  W.  A.  Smith,  Under  Sheriff. 

1.  S^e  also  Mill's  Anno.  Code  Colo,  may  be  included  in  the  one  writ.  Mill's 
(1896),  c.  7,  $  140.  Anno.  Code  Colo.  (1896),  c.  7,  ^  i3i. 

2.  By  the  constitution  of  the  state  of  4.  Where  there  is  more  than  one  de- 
Colorado  all  process  is  required  to  run  fendant  the  words  '*  or  either  of  them" 
in  the  name  of  the  people,  and  where  should  be  inserted  here. 

this  was  omitted  from  a  writ  of  g^r-  5.  A  notice  of  garnishment  against 

nishment,  although    in   a   form   pre-  **  W.  J.  Motley"  will  not  reach  mon- 

scribed  by  the  State  Legislature,  the  eys  due   **  W.  G.  Motley."    German 

writ  was  thereby  rendered  fatally  de-  Nat.  Bank  v.  National  State  Bank,  3 

fective.     Manville  v.  Battle  Mountain  Colo.  App.  17,  5  Colo.  App.  427* 

Smelting  Co.,  17  Fed.  Rep.  126.  6.  Or  the  official  signature  of  the 

3.  The  names  of  as  many  Individ-  officer  to  whom  the  writ  of  attachment 
uals,  corporations,  or  other  persons  as  has  been  delivered.  Mill's  Anno.  Code 
are  sought  to  be  charged  as  garnishees  Colo.  (1896),  c.  7,  %  120. 
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5.  Florida, 
a.  The  Affidavit. 

(1)    BbPORB    JUDGMKNT.l 

Form  No.  3264. 

In  the  Circuit  Court  of  Leon  County,  Second  Judicial  Circuit  of 

Florida. 

yohn  Doe,  plaintiff,  "1 

again8t  I  Action  of  Contract. 

Richard  Roe^  defendant.  [  Damages  %SS7, 

George  Peahody,  garnishee.     J 
State  of  Florida, 
Leon  County. 

Before  me  personally  appeared  yohn  Doe,  who,  being  duly  sworn, 
upon  oath  says  that  he  is  the  plaintiff  (or  the  agent  or  attorney  of 
the  plaintiff  ^  in  the  above  stated  cause,*  that  the  said  suit  is  now 
pending  in  said  court  and  has  not  been  prosecuted  to  final  judg- 
ment, and  afHant  states  that  he  believes  the  said  plaintiff  will  recover^ 
in  said  action  the  sum  of  three  hundred  and  thirty-seven  dollars  be- 
sides his  costs.  AfHant  further  states  that  he  does  not  believe  the 
defendant,  Richard  Roe,  will  have  in  his  possession,  after  execution 
shall  be  issued,  visible  property  in  the  said  county  of  Leon  and 
state  of  Florida,  upon  which  a  levy  could  be  made  sufHcient  to  sat- 
isfy the  judgment  which  this  affiant  believes  the  said  plaintiff  will 
be  able  to  obtain  in  said  suit.  AfHant  therefore  suggests  that 
George  Peabody  of  Leon  county,  Florida,  is  indebted  to  the  said  de- 
fendant, or  has  effects  or  property  of  the  said  defendant  in  his  hands, 
custody,  or  control,  and  prays  that  a  summons  or  garnishment  issue 
commanding  the  said  George  Peabody  to  appear  and  answer  ac- 
cording to  law  in  such  cases  made  and  provided. 
Sworn  to  and  subscribed  before  me        )  John  Doe, 

this  Jfth  day  of  January,  A.D.  i8P7.  \ 

yohn  Hancock,  Clerk  Circuit  Court.* 

(2)  Aftkr  Judgment.* 

Form  No.  3265. 

(  Commencing  as  in  Eorm  No,  3^64,  and  continuing  down  to  *) 
and  that  the  said  plaintiff  has  recovered  in  said  court  judgment  for 
the  sum  of  three  hundred  and  thirty-seven  dollars,  and  for  the  fur- 
ther sum  of  thirty-seven  dollars  costs.  Affiant  further  states  that 
he  does  not  believe  that  the  defendant,  the  said  Richard  Roe,  has 
in  his  possession  visible  property  upon  which  a  levy  can  be  made 

1.  Fla.  Rev.  Stat.  (1892),  $  1680.  officer  before  whom   the  affidavit   is 

2.  By  Act  of  Maj  22,  1895  (Laws  of  made.  For  a  list  of  officers  before 
1895,  p.  158),  the  affidavit  is  required  whom  the  affidavit  may  be  made  in 
to  contain  a  statement  of  the  amount  Florida,  see  Fla.  Rev.  Stat.  (1892),  % 
which  affiant  believes  plaintiff  will  re-  1299.  See  also  the  title  Affidavits, 
cover  in  said  suit,  i  Encyc.  of  Pl.  and  Pr.  328  et  seq, 

S.  Or  the  official   signature  of  the        4.  Fla.  Rev.  Stat.  (1892),  $  1667 
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suliicient  to  satisfy  the  said  judgment.  Affiant  therefore  suggests 
that  George  Peahody,  of  Leon  county,  Florida,  is  indebted  (continu- 
ing and  concluding  as  in  Form  No,  3^64)- 

b.  The  Writ. 

(1)  In  the  Circuit  Court.i 

Form  No.  3266. 

The  State  of  Florida. 
To  George  Peabody. 
In  the  Name  of  the  State  of  Florida : 

You  are  hereby  commanded  to  appear  before  the  judge  of  the 
Circuit  Court  for  the  5^C(?«</Tudicial  District  of  the  state  of  Flor- 
ida, at  the  Court  House  in  lallahassee,  on  Monday,  the  tenth  day 
of  May,  A.D.  \%91,  then  and  there  in  a  certain  cause  pending  in 
said  court  wherein  yohn  Doe  is  plaintiff  and  Richard  Roe  is  de- 
fendant, and  wherein  the  said  John  Doe  (or  Leonard  A,  Ford,  the 
agent  or  attorney  of  the  said  John  Doe)  has  made  affidavit  that  he 
believes  that  said  plaintiff  will  recover  the  sum  of  three  hundred 
and  thirty-seven  dollars  besides  his  costs,^  and  state  on  oath,  in 
writing,  to  be  filed  in  the  court,  whether  you  are  at  the  time  of  the 
answer  indebted  to  the  defendant,  or  were  indebted  at  the  time  of 
the  service  of  the  writ,  or  at  any  time  between  such  periods,  and  in 
what  sum  or  sums,  and  what  goods,  money,  chattels,  or  effects  of 
defendant  you  have  at  the  time  of  your  answer  in  your  hands,  pos- 
session, or  control,  or  had  at  the  time  of  the  service  upon  you  of  said 
writ,  or  at  any  time  between  such  periods,  and  whether  you  know 
of  any  other  persons  indebted  to  said  defendant,  or  who  may  have 
any  of  the  effects  of  said  defendant  in  their  hands.  Herein  fail  not. 
Witness  yohn  Hancock,  clerk  of  said  court  in  and  for  the 
.  V        county  of  Leon,  and  the  seal  of  said  court,  at  the  Court 

'  '        House   in   the   city  of  Tallahassee  aforesaid,   on  this 

twentieth  day  of  March,  A.D.  i8P7. 

yohn  Hancock,  Clerk  Circuit  Court. 
To  yohn  Lynch,  ■  By  yohn  yay.  Deputy  Clerk. 

Sheriff  of  Leon  county,  Florida. 

(2)  In  the  County  Court.* 

Form  No.  3267* 

In  the  County  Judge's  Court, 
State  of  Florida, 
Leon  County. 
Whereas,  heretofore,  to  wit : 
On  the  4th  day  of  December,  A.D.  1^6,  before  me  the  under- 

1.  Fla.  Rev.  Stat.  (1892),  $  1668.  the  plaintiff  expects  to  recover,  most 

S.  By  Act  of  May  22,  1895,  Laws  of  be  mentioned  in  the  writ  of  gamish- 

189c,  p.  158,  the  amount  which  the  ment. 

plaintiff,   his  agent  or  attorney,   has  8.  Fla.    Rev.   Stat.  (1892),    $  1573* 

stated  in  the  affidavit  to  be  the  amount  subs.  3. 
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signed,  a  county  judge  in  and  for  the  county  anu  state  aforesaid, 
John  Doe  commenced  suit  against  Richard  Roe  to  recover  judgment 
up>on  an  action  {here  state  the  nature  of  the  cause  of  action),  and  a 
summons  was  issued  returnable  on  the  Mh  day  o(  January,  A.D. 
i8P7,  and  whereas  the  said  John  Doe  (or  Leonard  A,  Ford,  agent 
or  attorney  of  John  Doe)  has  made  and  filed  with  me  an  affidavit 
f^tating  that  in  said  action  he  believes  the  said  plaintiff  will  recover 
the  sum  of  one  hundred  and  twenty  dollars  besides  his  cdsts,^  and 
that  he  does  not  believe  that  the  defendant  will  have  in  his  possession 
visible  property  within  said  county  upon  which  a  levy  can  be  made 
to  satisfy  an  execution  upon  the  judgment  he  expects  to  obtain  in  the 
suit  so  commenced,  and  that  he  has  reason  to  believe  that  you,  George 
Peahody,  have  in  your  possession,  custody,  and  control  moneys, 
credits,  property,  and  effects  due  to  and  belonging  to  the  said  Rich' 
ard  Roe,  and  demands  that  you  be  summoned  as  garnishee : 

Therefore,  in  the  name  of  the  state  of  Florida,  I  hereby  attach  all 
the  property  and  credits  in  your  hands  belonging  to  or  owing  to  the 
defendant,  and  you  are  summoned  to  appear  before  me,  at  my  office 
in  Tallahassee  in  said  county,  on  the  said  return  day  at  ten  o'clock  in 
theybr^noon,  then  and  there  to  answer  such  questions  as  shall  be  put 
to  you  touching  your  liability  as  garnishee. 

Given  under  my  hand  this  the  9th  day  of  December,  A.D.   i8P^. 

Robert  A,  Smith,  (sbal) 

County  Judge. 

(8)  In  the  Justice's  Court.* 

Form  No.  3268. 

(Fla.  Rev.  Stat.  (i893)>  p.  547,  No.  to.) 
State  of  Florida, 
Leon  County. 

In  the  name  of  the  State  of  Florida  : 
To  George  Peabody: 

You  are  hereby  required  personally  to  be  and  appear  before  a 
justice's  court  to  be  holden  at  Tallahassee  oti  the  18th  day  of  Janu- 
ary, A.D.  i8P7,  then  and  there,  in  a  certain  matter  wherein  John 
Doe  is  plaintiff,  and  Richard  Roe  is  defendant  [and  wherein  the 
said  John  Doe  (or  Leonard  A,  Ford,  the  agent  or  attorney  of 
the  said  John  Doe)  has  filed  an  affidavit  stating  that  he  believes  that 
the  said  plaintiff  will  recover  therein  the  sum  of  one  hundred  dollars 
besides  his  costs]  ^  to  set  forth  upon  oath  what  goods  and  chattels, 
rights  and  credits,  money  or  effects,  were  in  your  hands,  custody  or 
control,  at  the  time  of  the  service  of  this  notice,  or  since,  belonging 
to  the  said  defendant,  and  in  what  you  are  indebted  to  him ;  herein 
fail  not. 

Given  under  my  hand,  this  6th  day  of  January,  A.D.  i8P7. 

Charles  Cross,  Constable. 

1.  See  supra,  note  a,  p.  850.  8.  The  words  enclosed  in  [  ]  do  nci 

«.  Fla.   Rev.  Stat.   (1892),    $  1609,    appear  in  the  form  as  set  out  in  the 

subs.  8.  statutes,  but  their  addition  is  made 
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6.  Geoi^a.1 

a.  The  Aflldavtt. 

(1)  By  thb  Plaintiff.' 

Form  No.  aaSg. 

Georgia,  Bihb  County. 

Personally  appeared  before  me,  yohn  Marshall,  a  judge  of  the 
Superior  Court  (or  judge  of  the  county  court,  or  a  justtce  of  ike 
peace  or  notary  public  in  and  for  said  county),*  yohn  Doe,  who, 
being  duly  sworn,  upon  oath  says  that  Richard  Roe  is  justly  in- 
debted to  him,  the  said  yohn  Doe,  in  the  sum  of  three  hundred  dol- 
lars upon  a  promissory  note,  for  the  recovery  of  which  a  suit  ie  now 
pending  in  the  Superior  Court  of  said  county  (or  upon  a  judgment 
recovered  by  said  yohn  Doe  in  yanuary  Term,  1897,  of  the  Supe- 
rior  Court  of  said  county),  and  that  he  has  reason  to  apprehend  the 
'o88  of  the  same,  or  some  part  thereof,  unless  process  of  garnishment 
do  issue.  yohn  Doe. 

Subscribed  and  sworn  to  before  me    \ 
this  S4th  day  of  February,  i8S?.    S 
yohn  Marshall, 
Judge  of  the  Superior  Court.* 

(2)  By  Agent  or  Attornby  of  ths  Plaintiff.* 
Form  No.  3170. 
Georgia,  Bibb  County. 

Personally  appeared  before  me,  yohn  Marshall,  a  judge  of  the 
Superior  Court  (or  judge  of  the  county  court,  or  justice  of  the  peace 
or  notary  public  in  and  for  the  said  county),*  yeremtah  Mason, 
who,  bemg  duly  sworn,  upon  oath  says  that  he  is  the  agent  (or  at- 
torney) of  fohn  Doe,  and  that  to  the  best  of  his  knowledge  and 
belief  Richard  Roe  is  justly  indebted  (^continuing  and  concluding 
as  in  Form  No.  SIS69). 

(8)  By  One  of  a  Firm.« 

Fonn  No.  3>7i- 

Georgia,  Bibb  County. 

Personally  appeared  before  me,  yohn  Marshall,  a  judge  of  the 

Superior  Court  (or  judge  of  the  county  court,  or  a  justice  of  the 
'-ace  or  notary  public  in  and  for  the  said  county),*  yohn  Doe, 
ho,  being  duly  sworn,  upon  oath  says  that  he  is  a  member  of  the 

;CMSttry  by  the  Fla.  Laws  (1895),  p.  S.  For  the  officers  before  wtiotn  the 

*•■  =■  4393.  S  '■  affidavit  may  be  made,  see  Ga.  Code 

1.  The  forms   here   given  fulfil  the  (i88a),  f$  3533,  3165. 

qulrements  of  the  Code  i88z.     The  4.  The  jurat  should  be  lubscribed 

actltioner  Is  cautioned  to  investigate  vrith  the  name  and  official  title  of  the 

langes  iti  the  law  as  may  appear  in  officer  before  whom    the  affidavit  ii 

e  new  Code  now  in  course  of  prepa-  made. 

tion.  ».  Ga.  Code  (iSSa),  &  3534. 

a.  Ga.  Code  (1882),  4  3533.  «.  Ga.  Code  (1883),  4  3535- 
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firm  of  John  Doe  <&  Company y  and  that  Richard  Roe  is  justly  in- 
debted to  the  said  firm  in  the  sum  of  {continuing  and  concluding  as 
in  Form  No.  S269). 

b.  Plaintiirs  Bond.i 

Form  No.  3272. 
Georgia,  Bibb  County. 

We,  yohn  Doe  as  principal,  and  Samuel  Short  and  William 
West  as  sureties,  are  held  and  bound  unto  Richard  Roe  in  the  sum 
of  one  thousand  dollars,  subject  to  the  following  conditions :  That 
the  said  yohn  Doe  has  sued  out  process  of  garnishment  upon  an 
action  pending  in  and  returnable  to  the  April  Term,  i8P7,  of  the 
Superior  Court  of  said  county,  wherein  John  Doe  is  plaintiff  and 
Richard  Roe  is  defendant.  Now,  should  the  said  yohn  Doe  pay  to 
the  said  Richard  Roe  all  costs  and  damages  that  may  be  sustained 
by  the  said  Richard  Roe  in  consequence  of  suing  out  said  process 
of  garnishment,  in  the  event  he  fail  to  recover  in  said  suit  (or  in 
the  event  it  should  appear  that  the  amount  sworn  to  be  due  on  such 
judgment  was  not  due^  or  that  the  money  or  property  sought  to  be 
garnished  was  not  subject  to  the  process  of  garnishment) ,  then  this 
bond  to  be  void,  else  of  full  force  and  meet. 

Witness  our  hands  and  seals  this  4th  day  of  yanuary,  i8P7. 

Approved:  yohn  Doe.  ^sbal) 

yohn  Marshall^  Samuel  Short,     f  sbal^ 

Judge  Superior  Court.  William  West,    (sbal) 

e.  The  Summons.  ^ 

Form  No.  3273. 
Georgia,  Bibb  County. 
To  George  Peabody: 
You  are  hereby  required  to  appear  at  the  next  term  of  the  Superior 

1.  Ga.  Code  (1882),  %  3533.    In  Ware  for  the  reason  that  the  sum  so  due  is 

XT.  Laird,  93  Ga.  343,  the  condition  of  -  owing  for  daily  labor  performed,  and 

the  bond  was  in  the  words  following :  therefore  not  subject  to  the  payment 

"  That  we ,  Tkos.  C.  Laird^  principal,  of  said  alleged  judgment.   Now,  if  said 

and  as    security,  hereby    ac-  defendant  Tkos,  C.  Laird  shall  pay  to 

knowledge  ourselves  jointly  and  sever-  said  plaintiffs  Ware  dk  Owens  the  sum 

ally  bound  unto  Ware  dk  Owens  in  the  that  may  be  found  due  to  said  defend- 

8umof$i^0.(>0,  subject  to  the  following  ant  upon   the  trial  of  any  issue  that 

conditions :  that  said  Ware  dk  Owens,  may  be  formed  upon  the  answer  of  the 

at  the  alleged  date  Sept,  Sy  '91,  of  the  garnishee,  or  that  may  be  admitted  to 

justice  court  of  the  12S4ifi  district  G.  be  due  in  said  answer  if  untraversed, 

M.  of  said  county,  obtained  a  judg-  or  that  may  be  found  subject  to  said 

ment   against   said    Tkos.    C   Laird,  garnishment  process  under  the  claim 

principal,  upon  which  judgment   the  hereinbefore  stated,  then  this  bond  to 

said  Ware  dh  Ozvens,  plaintiffs,  claim  be  void.     Witness  our  hands  and  seals 

there  is  due  them  the  sum  of  %65;  and  this  January  28,  ^91. 

that  said  Ware  dk  Owens  have  sued  out  T.  C.  Laird.             (seal) 

summons  of  garnishment,  which  sum-  .9.  L.  Limberry.^'*     (seal) 

mons  has  been  served  upon  the  E.  T.,  It  was  held  that  this  bond,  though 

V.dkGa.R.R.Co.;2indth2Xs9AdThos.  not    in   strict     compliance   with    the 

C.  Laird  has  filed  his  claim  to  the  terms  of  the  statute,  was  sufficient  to 

amount  due  him  by  said  E.  T.,  V.  dk  operate  as   a  dissolution  of  the  gar- 

Ga.  R.  R.  Co.,  as  exempt  from  the  nishment.' 

process  and  liability  of  garnishment,  2.  Ga.  Code  (1882),  §  3536. 
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Court  of  said  county  (or  at  the  next  Justice*  s  courts  to  be  held  in  and 
for  the  —  District  G.  M.,  said  county)  then  and  there  to  de- 
pose on  oath  what  you  are  indebted  to,  and  what  property  and  effects 
you  have  in  your  hands  belongring  to  Richard  Roe,  and  what  prop- 
erty and  effects  belonging  to  the  said  Richard  Roe  you  had  in  your 
hands  at  the  time  of  the  service  of  tliis  summons  of  garnishment. 
And  also  what  you  have  become  indebted  to  the  said  Richard  Roe, 
and  what  property  and  effects  belonging  to  the  said  Richard 
Roe  you  have  received  or  gotten  possession  of  between  the  date  of 
the  service  of  this  summons  of  garnishment  and  your  answer 
thereto.  Abraham  Kent,  J.  P.l 

Dated  this  16th  day  of  March,  i8P7. 


7.  Illinois. 

a.  The  Affldayit 
(1)  In  the  Circuit  Court.* 

Form  No.  3274* 

State  of  Illinois,  ) 
Cook  County.      \ 

John  Doe,  of  said  county,  being  duly  sworn,  says,  that  at  the 
November  Term  of  the  Circuit  Court  of  Cook  County,  in  the  State 
of  Illinois,  A.D.  \^96,  a  judgment  was  rendered  by  said  court  in 
favor  of  the  said  John  Doe  and  against  Richard  Roe  for  the  sum  of 
seven  hundred  and  four  dollars  dmd  fifty  cents  debt,  and  forty-two 
dollars  93x6. fifty  cents  ^  costs  of  suit ;  that  an  execution  has  been 
duly  issued  on  said  judgment  against  said  defendant,  which  has 
been  returned  by  Henry  Slocum^  sheriff  of  said  county,  "No  prop- 
erty found; "  and  that  said  defendant  has  no  property  within  the 
knowledge  of  this  affiant,  in  his  possession,  liable  to  execution;  and 
that  this  affiant  has  just  reason  to  believe,  and  does  believe,  that 

1.  Or  the  official  signature  of  the  cording  to  law  deposes  and  says,  that 
officer  signing  the  summons.  This  of-  William  Little^  et  al.^  obtained  a  judg- 
ficer  may  be  any  one  authorized  to  ment  against  7*.  W,  Smith  9JiA  Robert 
issue  a  writ  of  attachment.  Brady,  on  which  judgment  an  execu- 

2.  2  Starr  &  Curt.  Anno.  Stat.  111.  tion  was  issued,  and  returned  by  the 
(1896),  p.  2049,  §  I.  sheriff  of   the  county,  *  No  property 

3.  An  affidavit  for  a  writ  of  garnish-  found;  *  and  that  the  defendants  have 
ment  upon  judgment  rendered  should  no  property  within  the  knowledge  of 
state  the  amount  of  the  judgment  recov-  this  affiant,  in  their  possession,  liable 
ered.  Stickley  v.  Little,  29  111.  315.  to  execution;  and  this  affiant  has  just 
Accordingly  in  this  case  an  affidavit  reason  to  believe,  that  Robert  C  Stick- 
was  held  to  be  insufficient  when  it  was  ley  is  indebted  to  Robert  Brady,  or 
in  the  words  following :  has  some  effect  or  estate  of  the  said 
**  State  of  Illinois,  )  Brady  in  his  hands. 
Taze-uell  County.  J  **'  IV  B.  Parker. 

**  Personally  appeared    before    me,  "Subscribed  and  sworn  to  be- 
George  Harlow,  Clerk  of  tjjie  Circuit        fore  me,  this 5tk  dtLj  oi  Decern- 
Court  of  Tazewell  county,  William  B.        ber,  A.D.  i%60. 
Parker,   who  being  duly  sworn    ac-  George  H,  Harlow,  Clerk." 
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George  Peahody  is  indebted  to  said  defendant,  and  has  effects  and 
estate  of  said  defendant  in  his  possession,  custody,  and  charg^e. 

Wherefore,  this  aiiiant  prays  that  said  George  Peabody  may  be 
summoned  personally  to  be  and  appear  before  the  said  Circuit 
Court  of   Cook  county,  on  the  first  day  of  the  next  term  thereof, 

being  the day  of  ,  i8P7,  as  garnishee  agreeably  to 

law.  yohn  Doe. 

Subscribed  and  sworn  to  before  me  this  ) 

nth  day  of  January,  A.D.  i8P7.  \ 

yohn  hancocky  Clerk. ^ 

(2)  In  the  Justice's  Court.* 

Form  No.  3275. 

State  of  Illinois,  ) 

Cook  County.  \  '  John  Doe  of  said  county,  being  duly  sworn, 
says :  That,  on  the  2d  day  of  January,  A.D.  i8P7,  a  judgment 
was  rendered  by  Abraham  Kent^  Esquire,  a  justice  of  the  peace 
within  and  for  said  county,  in  favor  of  the  said  John  Doe  and  against 
Richard  Roe  for  the  sum  of  eighty-seven  dollars  and  fifty  cents 
debt,  and  seven  dollars  and  fifty  cents  •  costs  of  suit ;  and  that  an 
execution  has  been  duly  issued  on  said  judgment  against  said  defend- 
ant, which  has  been  returned  by  John  E,  Barnes,  a  constable  of 
said  county,  **No  property  found;*'  and  that  said  defendant  has  no 
property  within  the  knowledge  of  this  affiant  in  his  possession,  liable 
to  execution;  and  that  this  affiant  has  just  reason  to  believe  that 
George  Peabody  is  indebted  to  said  defendant,  and  has  effects  and 
estate  of  said  defendant  in  his  possession,  custody,  and  charge. 
Wherefore,  this  affiant  prays  that  said  George  Peabody  may  be  sum- 
moned as  garnishee  agreeably  to  law.  John  Doe. 
Subscribed  and  sworn  to  before  me  this 
18th  day  of  January,  A.D.  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  The  Summons. 

(1)  In  Courts  of  Record.* 
Form  No.  3276. 

State  of  Illinois,  )  The  People  of  the  State  of  Illinois, 

Greene  County.   \  To  the  Sheriff  of  said  County,  Greeting  : 

Whereas  at  the  February  Term,  A.D.  i8P7,  of  the  Circuit  Court 

1.  An  affidavit  for  a  writ  of  garnish-  2.  3  Starr  &  Curt.  Anno.  Stat.  111. 
ment  upon  a  judgment  of  the  Circuit  (1896),  p.  2049,  §  i. 
Court  need  not  be  sworn  to  before  the  8.  An  affidavit  for  a  writ  of  garnish- 
clerk  of  the  court,  but  maj  be  prop-  ment  upon  a  judgment  rendered  should 
erly  subscribed  and  sworn  to  before  a  state  the  amount  of  the  judgment  re- 
justice  of  the  peace.  Horat  t'.  Jackel,  covered.  Stickley  v.  Little,  29  111.  315. 
59  111.  139.  4:  Starr    &  Curt.    Anno.  Stat.    111. 

(1896),  p.  20^9,  par.  I. 
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of  the  said  county,  a  judgment  was  rendered  in  favor  of  John  Doc 
against  Richard  Roe  for  the  sum  of  seven  hundred  and  four  dollars 
and  Jifty  cents,  debt  and  costs ;  and  upon  said  judgment  execution 
has  been  duly  issued  and  returned  by  Henry  Slocum,  sheriff  of  said 
county,  **  No  property  found  ;" 

And  whereas  affidavit  has  been  made  and  filed  before  me,  setting 
forth  that  said  Richard  Roc  has  no  property,  within  the  knowledge 
of  the  affiant,  in  his  possession  liable  to  execution,  and  that  he  has 
just  reason  to  believe  that  George  Peahody  is  indebted  to  said  de- 
fendant, and  has  effects  and  estate  of  said  defendant  in  his  posses- 
sion, custody,  and  charge  : 

We  therefore  command  you  to  summon  the  said  George  Peahody, 
if  he  shall  be  found  in  your  county,  personally  to  be  and  appear  before 
the  Circuit  Court  of  said  Greene  county,  on  the  first  day  of  the 
next  term  thereof,  to  be  holden  at  the  Court  House  in  the  city  of 
Carrollton  in  said  Greene  county,  on  the  sixth  day  of  September, 
A.D.  i8d7,  to  answer  as  garnishee  in  said  cause,  and  to  abide  such 
order  or  judgment  as  shall  be  made  or  rendered  in  the  premises ; 
and  have  you  then  and  there  this  writ,  with  an  indorsement  there- 
on in  what  manner  you  shall  have  executed  the  same. 

Witness,  David  Duncan,  Clerk  of  our  said  court,  and 

(seal)         the  seal  thereof,  at  the  city  of  Carrollton  aforesaid, 

this day  of ,  A.D.  i8P7. 

David  Duncan,  Clerk. 


(2)  In  the  Justice's  Court.^ 

Form  No.  3277. 

State  of  Illinois,  )  The  People  of  the  State  of  Illinois, 
Greene  County.  \  *  To  any  Constable  of  said  County,  Greeting: 
Whereas  on  the  2d  day  of  January,  A.D.  i8P7,  a  judgment 
was  rendered  before  me  in  favor  of  yohn  Doe  and  against  Richard 
Roe  for  the  sum  of  eighty-seven  dollars  and  fifty  cents,  debt  and 
costs ;  and  upon  said  judgment  execution  has  been  duly  issued  and 
returned  by  John  E,  Barnes,  a  constable  of  said  county,  **No 
property  found. ' '  And  whereas  affidavit  has  been  made  and  filed 
before  me,  setting  forth  that  said  Richard  Roe  has  no  property 
within  the  knowledge  of  the  affiant  in  his  possession  liable  to  exe- 
cution ;  and  that  he  has  just  reason  to  believe  that  George  Peahody 
is  indebted  to  said  defendant,  and  has  effects  and  estate  of  said  de- 
fendant in  his  possession,  custody,  and  charge:  We,  therefore, com- 
mand you  to  summon  the  said  George  Peahody  to  be  and  appear  before 
me  at  my  office,  in  the  City  of  Carrollton  in  said  county,  on  the 

day  of  ,   i8P7,  at  ten  o'clock  ^.M.,  to  answer  as 

garnishee  in  said  cause,  and  to  abide  such  order  or  judgment  as  shall 
be  made  or  rendered  in  the  premises. 

1.  Starr  &  Curt.  Anno.  Stat.  111.  (1896),  p.  3049,  par.  i. 
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Given  under  my  hand  and  seal  this  18th  day  of  January,  A.D. 
i8P7.  Henry  Grimshatv,     (seal) 

Justice  of  the  Peace. 


State  of  Illinois, 
Cook  County, 


e.  Officer's  Return. 

Form  No.  3278. 
>  ss. 


I  have  personally  served  the  within  writ  by  reading  the  same  to 
the  within  named  George  Peabody,  this  6th  day  of  February,  A.D. 
i8P7,  as  I  am  herein  commanded.  John  Lynch,  Sheriff. 

By  John  Ketch,  Deputy. 

8.  Indiana. 

a.  The  Affidavit.  1 

Form  No.  3279. 

State  of  Indiana,  )  In  the  Posey  Circuit  Court, 
Posey  County.       \        January  Term,  i8P7. 

John  Doe      ) 
against        >  Affidavit  for  Garnishment. 
Richard  Roe.   ) 
State  of  Indiana,  \ 
Posey  County.      \ 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  ^  of  Mount 
Vernon  township,.  Posey  county,  Indiana,  personally  appeared 
John  Doe,  who,  being  duly  sworn,  upon  oath  8a>s  that  he  is  the 
plaintiff  above  named  (or  that  he  makes  this  affidavit  in  behalf  of 
the  plaintiff  above  named) ,  and  that  afHant  has  good  reason  to  be- 
lieve and  does  believe  that  George  Peabody  has  property  of  the  said 
defendant,  Richard  Roe,  in  his  possession  or  under  his  control  {or 
**  is  indebted  to  said  defendant,  or  has  the  control  or  agency  of  prop- 
erty, moneys,  credits,  and  effects  of  said  defendant,"  or  **that  the 
said  defendant  is  the  owner  of  certain  shares  of  stock  in  the  Smith 
Paper  Company,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Indiana.")^  John  Doe. 
Subscribed  and  sworn  to  before  me  ) 

this  25th  day  of  January,  iS97.    ( 

Abraham  Kent,  Justice  of  the  Peace.* 

1.  Ind.  Sess.  Laws  (1897),  c.  153,  ^  Affidavits,  i  Encyc.  of  Pl.  and 

3x6.  pR.  328  et  seq. 

8.  Or  the  official  description  of  the  3.  When  the  garnishment  issues  be- 

officer  before  whom   the  affidavit   is  fore  the  order  of  attachment,  the  affi- 

made.     For  a   list  of  officers  before  davit  should  show  some  one   of  the 

whom  the  affidavit  may  be  made  in  causes    authorizing    the    issuance    of 

Indiana,  see  **  Oaths,"  index  Horner's  the  order  of  attachment.      For  this 

Ind.  Stat.  (1896).    See  also  the  title  see  Part  One:   Attachment,  supra, 
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b.  Plaintiffs  Undertaking.  1 

Form  No.  3280. 

State  of  Indiana,  )  Posey  Circuit  Court, 
Posey  County.       \  May  Term,  i8P7. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant, 
and 
George  Peabody,  garnishee.  ^ 

We,  John  Doe  as  principal,  and  Samuel  Short  as  surety,  under- 
take that  the  plaintiff  in  the  above  entitled  cause  will  duly  prosecute 
his  proceedings  in  garnishment  therein  to  effect,  and  will  pay  all 
damages  which  may  be  sustained  by  the  defendant  if  the  proceedings 
of  the  plaintiff  shall  be  wrongful  or  oppressive.         John  Doe, 

Samuel  Short. 
Taken  and  approved  by  me  this  tenth  day  of  May,  i8P7. 

yohn  Hancock,  Clerk  Circuit  Court. 

e.  The  Summons. 

(1)  In  the  Circuit  Court.* 

Form  No.  3281. 
State  of  Indiana, 
Posey  County. 
State  of  Indiana  to  the  Sheriff  of  Posey  County,  Greeting: 

Whereas  a  writ  of  attachment  has  been  issued  by  this  court  on 
the  complaint  of  yohn  Doe  against  the  goods  and  chattels,  rights 
and  credits  of  Richard  Roe;  and  whereas  it  has  been  made  to  ap- 
pear by  affidavit  that  George  Peahody  is  indebted  to  the  said  Rick- 
ardRoe  (or  has  property  of  the  said  Kichard  Roe  in  his  possession)  : 
these  are,  therefore,  to  command  you  to  summon  the  said  George 
Peabody  to  appear  before  the  judge  of  the  Posey  Circuit  Court  on 
the  second  Monday  of  Aprils  the  April  term  of  said  court,  to  be 
held  at  the  court  house  in  Mount  Vernon  on  the  twelfth  day  of 
April,  i8P7,  then  and  there  to  answer  under  oath  such  questions  as 
may  be  asked  him  in  relation  thereto,  and  have  you  then  and  there 
this  writ. 

Witness  the  clerk  of  said  court,  and  the  seal  thereof  hereunto 
affixed,  at  Mount  Vernon  this  12th  day  of  Marchy  i8P7. 

/^sRAL^  y^^^  Hancock, 

^  '  Clerk  Posey  Circuit  Court, 

(2)  In  the  Justice's  Court. 

Form  No.  3282. 

(Horner's  Ind.  Stat.  (1896),  ^  1571.) 
State  of  Indiana,   ) 
Clark  County.       \ 
To  any  Constable  of  Clark  county :    Whereas,  a  writ  of  attach- 

1.  Ind.  Sess.  Laws  (1897),  c.  153,  (  216.        2.  Horner's  Ind.  Stat.  (1896),  }  931. 
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ment  has  been  by  me  issued,  on  the  complaint  of  yohn  Doe^  against 
the  goods  and  chattels,  rights  and  credits  of  Richard  Roe  :  And 
whereas,  it  has  been  made  to  appear  by  affidavit,  that  yohn  Smith 
is  indebted  to  said  Richard  Roe  (or  has  property  of  said  Richard 
Roe  in  his  possession)  :  You  are  hereby  commanded  to  summon  said 
yohn  Smith  to  appear  before  me,  at  my  office,  on  the  20th  day  of 
yanuary,  i8P7,  at  ten  o'clock  in  the /br^noon,  to  answer,  under 
oath,  such  questions  as  may  be  asked  him  in  relation  thereto ;  and 
have  then  and  there  this  writ. 

Dated  this  12th  day  of  yanuary,  i8P7. 

Richard  Stiles^  Justice,     (sbal.) 


9.  Iowa. 

a.  Notioe  to  Garnishee. 

(1)  In  the  District  Court.* 

Form  No.  3283. 

yohn  Doe     )  In  District  Court, 

against        >         of  the  State  of  Iowa, 
Richard  Roe,  )  In  and  for   Woodbury  County. 
To  yohn  Smith  :  2 

You  will  take  notice  that  you  are  hereby  attached  as  garnishee 
in  the  above  entitled  action ;  and  you  are  hereby  further  notified 
and  required  not  to  pay  any  debt  due  by  you  to  the  above  named 
defendant,  or  hereafter  to  become  due,  and  that  you  must  retain 
possession  of  all  the  property  of  the  said  defendant  now  or  here- 
after being  in  your  custody,  or  under  your  control,  in  order  that  the 
same  may  be  deait  with  according  to  law. 

And  you  are  hereby  further  required  to  be  and  appear  on  the  first  * 
day  of  the  next  term  of  the  said  court,  commencing  at  Sioux  City, 

in  said  county  and  state,  on  the day  of ,  A.D.  i8P7,  and 

answer  such  interrogatories  as  may  then  be  propounded  to  you,  or 
you  will  be  liable  to  pay  the  entire  judgment  which  the  plaintiff 
may  eventually  obtain  against  the  defendant. 

Dated  the  4th  day  of  yanuary,  A.D.  i8P7. 

Henry  Slocum,  Sheriff. 

1.  Miller's  Rev.  Code  Iowa  (1890),  ^  Iowa  City.     Claflin  v.  Iowa  City,   12 

3975.  Iowa  285. 

8.  A  notice  to  "Peter  A.  Dey,  Mayor  3.  The  notice  must  require  the  ^ar- 
of  Iowa  City,  Samuel  P.  McCaddon,  nishee  to  appear  at  the  first  day  of  the 
Recorder  of  Iowa  City,  and  Benjamin  next  term  of  the  court  wherein  the 
King,  Treasurer  of  Iowa  City,"  in-  main  cause  is  pending.  Miller's  Rev. 
forming  them,  and  each  of  them,  that  Code  Iowa  (1890),  ^  2979.  And  the 
they  were  **  attached  and  held  as  gar-  court  acquires  no  jurisdiction  over  the 
nishee,  as  a  debtor,  and  as  a  person  garnishee  when  the  notice  requires 
holding  property  of  said  defendant,"  him  to  appear  at  any  other  day.  Pad- 
does  not  give  the  court  jurisdiction  of  den  r.  Moore,  58  Iowa  703. 
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(2)  In  the  Justice's  Court.* 
Form  No.  3284. 

John  DoCy  plaintiff,      )  In  Justice's  Court, 

against  >         Before  Henry  Grimshaw^  J.  P. 

Richard  Roe^  defendant.  )     In  and  for  Woodbury  County,  Iowa. 

You  will  take  notice  that  you  are  hereby  attached  as  garnishee  in 
the  above  entitled  action ;  and  you  are  hereby  further  notified  and 
required  not  to  pay  any  debt  due  by  you  to  the  above  named  de- 
fendant, or  hereafter  to  become  due,  and  that  you  must  retain  pes- 
session  of  all  the  property  of  the  said  defendant  now  or  hereafter 
being  in  your  custody  or  under  your  control,  in  order  that  the  same 
may  be  dealt  with  according  to  the  law. 

And  you  are  hereby  further  required  to  be  and  appear  before  the 
said  Henry  Grimshatv^  Esq.,  a  justice  of  the  peace  within  and  for 
Woodbury  County,  Iowa,  at  his  office  in  Sioux  City  in  said  county, 
on  the  26th  day  of  yanuary^  i8P7,  at  ten  o'clock  in  theybr^ioon  of 
that  day,  and  answer  such  interrogatories  as  may  be  then  pro- 
pounded to  you,  or  you  will  be  liable  to  pay  the'  entire  judgment 
which  the  said  plaintiff  eventually  obtains  against  the  said  defendant. 
To  yohn  Smithy  Garnishee.'  yohn  Rushy  Constable. 

Dated  the  18th  day  of  yanuary,  iS97. 


b.  Notiee  to  Defendant 

(1)  In  the  District  Court.' 

Form  No.  3285. 


In  the  District  Court  of  the  State 
y      of  Iowa,  in   and  for  Woodbury 
County. 


yohn  Doe,  plaintiff, 

against 

Richard  Roe  J  defendant, 

and 

George    Peabody^  garnishee. 

To  Richard  Roe  : 

Sir, — You  are  hereby  notified  that  George  Peabody  has  been  here- 
tofore attached  as  garnishee  in  said  court  in  the  above  entitled  cause, 
pursuant  to  which  he  has  answered,  and  unless  you  appear  on  the 
first  day  of  the  next  term  of  said  court  commencing  at  Sioux  City  in 

said  county  and  state  on  the day  of ,  A.D,  18^,  and 

show  cause,  if  any  you  have,  why  judgment  should  not  be  rendered 
condemning  the  property  or  debt  in  the  hands  of  said  garnishee  be- 
longing to  you  as  shown  by  the  answer  of  the  said  garnishee,  judg- 
ment will  be  rendered  condemning  said  property  or  debt,  and  the 
same  will  be  dealt  with  according  to  law  for  the  use  of  said  plaintiff. 

Henry  Slocum^  Sheriff. 

1.  Miller's  Rev.  Code  Iowa  (1890),        3.  Miller's  Rev.  Code  Iowa  (1890), 

*  2975.  k  3975- 

2.  See  supra,  note  2,  p.  859. 
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(2)  In  the  Justice's  Court.* 
Form  No.  3286. 


In  Justice's  CcfUrt,  before  Abraham 
Kent^  J.  P.,  in  and  for  Woodbury 
County,  Iowa. 


yohn  DoCy  plaintiff, 
against 
Richard  Roe,  defendant, 
and 
George  Peabody,  garnishee.  ^ 
To  Richard  Roe  : 

Sir, — ^You  are  hereby  notified  that  George  Peabody  has  been  here- 
tofore attached  as  garnishee  in  said  court  in  the  above  entitled  cause, 
pursuant  to  which  he  has  answered,  and  unless  you  appear  before 
the  undersigned  justice  of  the  peace,  at  his  office,  on  the  sixteenth 
day  of  January,  A.D.  i8P7,  at  ten  o'clock  A,  M.  of  said  day,  and 
show  cause  {continuing  and  concluding  as  in  Form  No.  S2S5,  but 
signed  by  the  justice  of  the  peace). 

e.  Notiee  of  Garnishment  on  Exeeutlon.a 

Form  No.  3^3 7. 

State  of  Iowa,  )  In  District  Court, 

Woodbury  County.  \  ®®'  Term,  i8P7. 

To  John  Smith  : 

You  are  hereby  notified  that  you  are  attached  as  garnishee  in  a 
cause  now  determined  in  the  District  Court  of  Woodbury  county,  in 
the  state  of  Iowa,  wherein  John  Doe  was  plaintiff,  and  Richard 
Roe  was  defendant,  and  that  you  are  required  not  to  pay  any  debt 
due  by  you  to  the  said  defendant,  or  hereafter  to  become  due,  and 
that  you  must  retain  possession  of  all  property  of  the  said  defendant 
now  or  hereafter  being  in  your  custody  or  under  your  control,  in 
order  that  the  same  may  be  dealt  with  according  to  law. 

And  you  are  further  notified  to  appear  on  the  first  day  of  the  next 

term  of  said  Court,  commencing  at  Sioux   City,  the day  of 

,  A.D.  i8P7,  then  and  there  to  answer  such  interrogatories 

as  may  be  propounded  to  you,  or  you  will  be  liable  to  pay  the  entire 
judgment  which  the  said  plaintiff  has  obtained  against  the  $aid 
defendant. 

Dated  this  26th  day  of  January,  A.D.  i8P7. 

Henry  Slocum^ 
Sheriff  of  Woodbury  County,  Iowa. 

10.  Kansas. 

a.  The  Affidavit.  8 

(1)  In  General. 

1.  Miller's  Rev.  Code  Iowa  (1890),        a.  Miller's  Rev.  Code  Iowa  (1890), 

♦  W5-  *  3051- 

8.  Kan.  Gen.  Stat.  (1889),  h  4^84. 
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Form  No.  3288. 

State  of  Kansas,  Cowley  County,  ss. 

In  the  District  Court  in  and  for  the  County  and  State  aforesaid 

yohn  Doe,  plaintiff,       ) 

against  *        >  Affidavit  for  Garnishment. 

Richard  Roe,  defendant.  ) 
State  of  Kansas,  ) 
Cowley  County.  ( 

John  Doe,  being  Rrst  duly  sworn,  upon  oath  says  that  he  is  the 
plaintiff  (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above  en- 
titled action  in  which  a  summons  has  been  issued  and  which  is 
pending  in  said  court ;  that  said  action  is  brought  to  recover  dam- 
ages founded  on  (here  set  out  the  cause  of  action),  and  that  the 
amount  of  the  plaintiff's  claim  is  fve  hundred  dollars  over  and 
above  all  offsets.  And  affiant  further  states  that  he  verily  believes 
that  George  Peahody  in  said  county  is  indebted  to  (or  has  in  his 
possession  or  under  his  control  real  or  personal  property  belonging 
to)  the  said  defendant  Richard  Roe,  and  that  said  defendant  has  no 
property  liable  to  execution  sufficient  to  satisfy  said  plaintiff's  de- 
mands, and  that  the  indebtedness  or  property  in  the  possession  of 
the  said  George  Peahody  above  mentioned  is  not  by  law  exempt 
from  seizute  or  sale  upon  execution.  John  Doe, 

Subscribed  and  sworn  to  before  me  this  ^ 

18th  day  of  January,  A.  D.  \Wt. 

yohn  Hancoch,  Clerk.l 


(2)  In  Attachmsnt  and  Garnishment.^ 

Form  No.  3^89. 

John  Doe,  plaintiff,      )  Before  Abraham  Kent,  a  Justice  of  the 
against  >      Peace,  of  Winfield,  in  Cowley  County, 

/P/r^ar^ /?(?«,  defendant.  )      Kansas. 

State  of  Kansas,  Cowley  County,  ss. 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  (or  the 
agent  or  attorney  of  the  plaintiff)  in  the  above  entitled  action;  and 
that  this  affiant  has  good  reason  to  believe  and  does  believe  that 
George  Peahody,  of  and  within  said  county  of  Cowley,  has  the  fol- 
lowing property  of  the  defendant's,  to  wit  {here  describe  the 
property  supposed  to  he  in  the  possession  of  the  garnishee),  and  that 
said  George  Peahody  has  credits  of  the  defendant's  in  his  possession, 
and  is  indebted  to  him.  John  Doe. 

Subscribed  and  sworn  to  before  me  ) 

this  18th  day  of  January,  iS97.    ) 

Abraham  Kent,  Justice  of  the  Peace. ^ 

1.  Or  the  official  signature  of  the  of-    See  the  title  Affidavits,  i  Encyc.  of 
ficer  before  whom  the  affidavit  is  made.    Pl.  and  Pr.  338  et  seq, 

8.  Kan.  Gen.  Stat.  (1889),  S  4^3 
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r 

(8)  When  Plaintiff  Is  in  Danger  of  Losing  His  Claim. ^ 

Form  No.  3290. 

John  Doe^  plaintiff,       )  Before  Abraham  Kent^  a  Justice  of  the 
against  >      Peace,  of  the  City  oiWinfieldva  Cow- 

Richard  Roe  ^  defendant.  )      ley  County,  Kansas. 
State  of  Kansas,  Cowley  County,  ss. 

John  Doe^  being  duly  sworn,  says  that  he  is  the  plaintiff  (or  the 
agent  or  attorney  of  the  plaintiff)  in  the  above  entitled  cause;  that 
he  has  good  rea.son  to  believe  and  does  believe  that  George  Peahody^ 
of  and  within  said  County  of  Cowley^  has  property,  money,  goods, 
chattels,  credits,  and  effects  in  his  hands  and  under  his  control  be- 
longing to  the  defendant  Richard  Roe^  and  is  indebted  to  said 
defendant ;  that  said  defendant  Richard  Roe  is  justly  indebted  to 
the  plaintiff  in  the  sum  of  eighty-jive  dollars,  over  and  above  all  legal 
setoff,  and  that  said  plaintiff  has  good  reason  to  believe  and  does 
believe  that  he  will  lose  the  same  unless  a  garnishee  summons  issue 
to  the  aforesaid  George  Peahody.  yohn  Doe, 

Subscribed  and  sworn  to  before  me,  this  J^th  day  of  January^ 
A.D.  1897. .  Abraham  Kent^  Justice  of  the  Peace.* 

ft 

(4)    When  Execution  Returned  Unsatisfied.' 

Form  No.  3291. 

• 

John  Doe^  plaintiff,      )  Before  Abraham  Kent^  a  Justice  of  the ' 

against  >      Peace,   of Township,    Cowley 

Richard  Roe,  defend&nt.  )      County,  Kansas. 
State  of  Kansas,  Cowley  County,  ss. 

yohn  Doe,  being  duly  sworn,  says  that  he  is  the  judgment  credit- 
or in  the  above  entitled  action,  and  that  he  has  good  reason  to  and 
does  believe  that  George  Peabody,  of  and  within  the  county  of 
Cowley^  has  property  of  the  defendant,  Richard  Roe,  and  is  in- 
debted to  him.  yohn  Doe. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  January, 
A.D.  i8P7  Abraham  Kent,  Justice  of  the  Peace.* 

b.  PlalntUTs  Undertaking,  s 

Form  No.  319a. 

In  the  District  Court  of  Cowley  County  in  the  State  of  Kansas. 

yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Whereas  in  the  above  named  District  Court,  the  party  named  as 
plaintiff  has  commenced  a  civil  action  against  the  party  above 
named  as  defendant,  to  recover  damages  founded  on  an  express  con- 

1.  Kan.  Gen.  Stat.  (1889),  (  4901.  4.  See  supra,  note  i,  p.  862. 

2.  See  j«/ra,  note  I,  p.  8(52.  6.  Kan.  Sess.   Laws  (1889),  c.  151, 
S.   Kan.  Gen.  Stat.  (1889),  §  5010.         ^  2. 
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tract y  praying  judgment  therein,  for  the  sum  of  four  hundred  and 
forty 'Jive  dollars  and  sixty  cents,  pending  undetermined;  and 
whereas  said  plaintiff  has  applied  to  the  Clerk  of  the  said  District 
Court  for  a  garnishment  order  to  be  issued  out  of  said  court  in  said 
action  to  George  Peabody,  by  filing  with  said  clerk  an  affidavit  as  in 
such  cases  required  by  law : 

Now,  therefore,  we,  John  Doe  as  principal,  and  Samuel  Short 
and  William  West  as  sureties,  do  hereby  undertake  and  bind  our- 
selves to  the  said  above  named  defendant,  Richard  Roe,  in  the  penal 
sum  of  seven  hundred  ^  dollars,  that  if  the  said  order  of  garnishment 
be  issued  the  above  named  plaintiff  shall  pay  to  the  said  defendant 
.ill  damages  he  may  sustain  by  reason  of  said  garnishment  if  the 
said  order  be  wrongfully  obtained. 

Witness  our  hands  this  19th  day  of  yanuary,  A.D.  i897. 

yohn  Doe. 
Samuel  Short. 
William   West. 

e.  The  Summons. 

(1)  In  General. 

(a)  In  the  District  Court. 

Form  No.  3193. 
(Kan.  Gen.  Stat.  ( 1889),  ^  4285.) 

District;  Court,  Cowley  County. 

John  Doe,  plaintiff,      ) 

against  >    John  Smith,  garnishee. 

Richard  Roe,  defendant.  ) 

The  State  of  Kansas  to  said  Garnishee: 

You  are  hereby  summoned,  pursuant  to  the  afifidavit  filed  herein, 
as  garnishee  of  the  defendant,  Richard  Roe,  and  required,  on  or 
before  the  date  of  return-day,  to  answer,  according  to  law,  whether 
you  are  indebted  to,  or  have  in  your  possession,  or  under  your  control, 
any  property,  real  or  personal,  belonging  to  such  defendant,  and  file 
a  copy  of  your  answer  with  the  clerk  of  this  court ;  and  in  case  of 
your  failure  so  to  do  you  will  be  liable  to  further  proceedings,  accord- 
ing to  law.     Of  which  the  said  defendant  will  also  take  notice. 

David  Duncan,  Clerk  of  District  Court, 

Cowley  county,  Kansas. 

(*)  In  the  Justice's  Court.^ 
Form  No.  3394* 

John  Doe,  plaintiff,      )  Before  Abraham  Kent,  a  Justice  of  the 
against  >      Peace  of  the  City  of  Winfeld,  in  C(W- 

Richard  Roe,  dcfendeint.  )      ley  County,  Kansas. 

1.  This  amount  must  not  exceed  Kan.  Sess.  Laws  (1889),  c  151,  {2. 
double  the  amount  named  in  plaintiff's  2.  Kan.  Gen.  Stat.  (1889),  ((  4883> 
affidavit  for  the  order  cf  garnishment.    4885. 
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The  State  of  Kansas,  to  George  Peabody,  Garnishee  : 

Pursuant  to  the  affidavit  filed  herein,  you  are  hereby  notified,  as  gar- 
nishee of  the  defendant,  Richard  Roe,  to  appear  before  the  above 
named  justice  of  the  peace  at  his  office  in  said  city  on  the  twenty- 
fifth  day  of  March,  i897,  at  ten  o'clock  yl.M.,  to  answer  under  oath 
all  questions  that  may  be  put  to  you  touching  the  property  of  every 
description  and  credits  of  the  defendant,  Richard  Roe,  in  your  pos- 
session or  under  your  control,  and  the  amount  owing  by  you  to  the 
defendant,  whether  due  or  not,  and  any  stock  in  your  possession 
held  by  or  for  the  benefit  of  said  defendant. 

Dated  March  17,  i8P7.  yohn  Lynch,  Constable. 

(2)  Where  Plaintiff  Is  in  Danger  of  Losing  His  Claim. ^ 

Form  No.  3395. 

State  of  Kansas,  Cowley  County,  ss. 

The  State  of  Kansas,  to  Iienry  Smith,  Constable  of  Burden 
Towjiship,  in  said  County,  Greeting : 

Whereas  yohn  Doe  has  commenced  suit  against  Richard  Roe, 
and  has,  this  J^th  day  of  January,  \%97,  filed  his  affidavit  that  John 
Smith,  of  and  within  said  County  of  Cowley,  has  property,  money, 
goods,  chattels,  credits,  and  effects  in  his  hands  and  under  his  con- 
trol belonging  to  said  defendant,  and  is  indebted  to  said  defendant ; 
that  said  defendant  is  justly  indebted  to  said  plaintiff  in  the  sum  of 
eighty-five  dollars,  over  and  above  all  legal  set-off;  and  that  said 
plaintiff  has  good  reason  to  and  does  believe  that  he  will  lose  the 
same  unless  a  garnishee  summons  issue  to  the  aforesaid  John  Smith. 

You  are  therefore  commanded  to  summon  said  John  Smith  to  ap- 
pear before  me,  at  my  office  in  said  township,  on  the  15th  day  of 
January,  i8P7,  at  ten  o'clock  -4.M.,  to  answer  under  oath  all  ques- 
tions that  may  be  put  to  him  touching  the  property  of  every  descrip- 
tion, and  moneys,  of  said  defendant  in  his  possession  or  under  his 
control,  and  warn  him  henceforth  to  pay  no  money  and  deliver  no 
property  to  said  defendant.     And  then  and  there  return  this  writ. 

Witness  my  hand,  at  Winfield  in  said  County,  this  Jfih  day  of 
January,  i8P7.  Henry  GrimshaWy 

Justice  of  the  Peace. 

(8)  In  Aid  of  Execution.* 

Form  No.  3296. 

The  State  of  Kansas, 
To  John  Smith,  Greeting : 

Whereas  on  the  Jfth  day  of  December,  A.D.  18^,  in  a  certain 
civil  action  then  pending  in  the  District  Court  of  Cowley  county, 
in  the  State  of  Kansas,  wherein  John  Doe  was  plaintiff  and  Rich- 
ard Roe  was  defendant,  said  plaintiff,  by  consideration  of  said 
.£ourt,  duly  recovered  a  judgment  against  the  said  defendant  for  the 
sum  of  three  hundred  and  forty  five  dollars  dsv^  fifty  cents  debt,  and 

1.  Kan.  Gen.  Stat.  (1889),  f  4901.  2.  Kan.  Gen.  Stat.  (1889),  f  4601. 
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thirty-two  dollars  2Xi^  fifty  cents  costs,  which  judgment  bears  inter- 
est from  said  date  at  six  per  cent,  per  annum  until  satisfied ;  and 

Whereas  an  execution  on  said  judgment,  duly  issued  out  of  said 
District  Court,  on  the  2^th  day  of  December,  A.D.  i8P^,  against 
the  property  of  the  said  defendant,  Richard  Roe,  and  duly  delivered 
to  the  sheriff  of  said  county,  was,  by  said  sheriff,  on  the  2Sd  day  of 
February,  A.D.  i8P7,  duly  returned  wholly  unsatisfied,  and  said 
judgment,  costs,  and  interest  remain  wholly  unpaid  and  undis- 
charged; and 

Whereas  said  plaintiff  has  this  day  filed  in  the  office  of  the  clerk 
of  said  district  court  the  affidavit  of  said  plaintiff,  John  Doe,  setting 
forth  that  said  affiant  has  good  reasons  to  and  does  believe  that 
you,  John  Smith,  have  property  of  the  said  defendant,  Richard 
Roe,  and  are  indebted  to  defendant : 

Now,  therefore,  you  are  hereby  ordered  and  required  to  answer, 
on  or  before  the  ISth  day  of  March,  A.D.  i8P7,  all  interrogatories 
that  may  be  propounded  by  the  said  plaintiff  and  be  served  upon 
you  concerning  such  indebtedness  and  property,  and  with  said  an- 
swers return  also  this  order  and  said  interrogatories. 

Witness  my  hand  and  the  seal  of  said  District  Court, 
affixed  by  me  at  my  office  in  said  Cowley  county,  this 
(seal)        24th  day  of  February,  A.D.  i8P7. 

David  Duncan,  Clerk  of  the 
District  Court  of  Cowley  County 

(4)  When  Execution  Returned  Unsatisfied.^ 

Form  No.  3297* 

State  of  Kansas,  Cowley  County,  ss. 

The  State  of  Kansas,  to  John  Smith: 

Whereas  on  the  2d  day  of  January,  i8P7^  John  Doe  recovered 
judgment  against  Richard  Roe  before  me,  the  undersigned,  Henry 

Grtmshaw,  a   justice   of  the   peace   of township,  in  said 

county,  for  the  sum  of  eighty -five  dollars;  and  whereas  execution 
has  been  duly  issued  upon  said  judgment,  and  been  duly  returned 
wholly  unsatisRed  for  want  of  property  whereon  to  levy  the  same ; 
and  whereas  said  plaintiff  has  duly  filed  his  affidavit  stating  that 
he  has  good  reason  to  believe  and  does  believe  that  you,  John 
Smith,  within  the  said  county  of  Cowley,  have  property  of  the  said 
defendant,  Richard  Roe,  and  are  indebted  to  the  said  defendant: 

You  are  hereby  commanded  to  appear  before  me,  at  my  office  in 
said  township,  on  the  tenth  day  of  February,  i8P7,  at  ten  o'clock 
^.M.,  to  answer  such  questions  as  may  be  propounded  to  you  by 
the  said  judgment  creditor,  touching  the  property  of  said  judgment 
debtor  in  your  possession  or  under  your  control,  and  the  amount 
owing  by  you  to  said  judgment  debtor,  whether  due  or  not. 

Witness  my  hand,  at  Winfield,  in  said  county,  this  26th  day  of 
January,  i897.  Henry  Grimshaw,  Justice  of  the  Peace. 

1.  Kan.  Gen.  Stat.  (1889),  ^f  5010,  501 1. 
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d.  Offloer's  Return. 

Form  No.  3^98. 

February  5,  i8P7,  at  10  o'clock  yl.M.,  received  this  writ. 

February  5,  i8P7,  at  2  o'clock  T^.M.,  executed  the  same  by  deliv- 
ering a  copy  thereof,  with  the  indorsements  thereon  duly  certified, 
to  the  within  named  George  Peabody.  John  Sullivatiy 

Constable. 

I  acknowledge  service  of  the  within  summons. 

George  Peabody, 

11.  Louisiana, 
a.  Petition  for  the  Writ.i 
(1)  In  the  District  Court.  ^ 

Form  No.  3299. 
The  State  of  Louisiana. 

^a^^^i^r      \  ^^  ^^^  Fourth  District  Court  of  the 

o-  ^  J  ry       C  Parish  of  Orleans. 

Rtchard  Roe.   ) 

yohn  Doe^  plaintiff  in  the  above  entitled  cause,  prays  for  a  writ 
of  garnishment  against  George  Peabody^  who  is  indebted  to  the 
above  named  defendant,  Richard  Roe  (or  who  has  in  his  hands  effects 
of  the  above  named  defendant  Richard  Roe).  And  the  plaintiff 
further  prays  that  the  said  George  Peabody  be  ordered  to  answer 
the  interrogations  filed  herein.  John  Doe. 

Dated  the  13th  day  of  March,  iS97. 

(2)  In  the  Justice's  Court.* 

Form  No.  3300. 

The  State  of  Louisiana. 

^a^^i^r      I    ^"  ^^^  Justice's  Court  of  the  First  Ward,  in  the 

n '  L^  J   n       V  Parish  of  St.  Charles. 

Rtchard  Roe.  ) 

John  Doe,  plaintiff  in  the  above  entitled  cause  (continuing  and 

concluding  as  in  Form  No.  S299) . 

b.  Citation  to  the  Garnishee.  8 

(1)  In  the  District  Court. 

Form  No.  3301. 

The  State  of  Louisiana. 

•^      .  \     ^^  ^^®    Thirteenth  District  Court. 

R'h^/i  R       \  Parish  of  5"/.  Landry. 

To  George  Peabody: 
You  are  hereby  cited  to  be  and  appear  before  the  Thirteenth  Dis- 

1.  Garland's  Rev.  Code  La.  (1894),  §  S.  Garland's  Rev.  Code  La.  (1894.),  f 
350.  346. 

a.  Garland's  Rev.  Code  La.  (1894),  h 

250. 
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trict  Court  of  the  parish  of  Orleans  at  the  next  term  thereof,  being 
the day  of ,  A.D.  i8P7,  to  answer  under  oath  all  ques- 
tions put  to  you  touching  the  amount  owed  by  you  to  Richard  Roe^ 
defendant  in  a  suit  of  attachment  wherein  yohn  Doe  is  plaintiff,  con- 
cerning what  effects  of  said  defendant  you  had  in  your  possession 
at  the  time  the  writ  of  garnishment  was  served  upon  you.  And 
this  you  will  in  no  wise  omit,  under  penalty  of  the  law. 

Given  under  my  hand,  and  sealed  with  the  seal  of  this  court,  this 
18th  day  of  March,  A.D.  i8P7. 

(seal)  yohn  Hancock,  Clerk. 

(2)  In  thb  Justice's  Court. i 
Form  No.  330a. 
The  State  of  Louisiana. 

^^^\^t^       \  ^^  ^^^  Justice's  Court  of  the  First  Ward  of  the 

„ .  ^®   ,     D        C  Parish  of  St,  Charles. 

Richard    Roe,   ) 

To  George  Peahody: 

You  are  hereby  cited  to  be  and  appear  before  me  at  my  office  in 
the  parish  of  St,  Charles  on  the  twenty-fifth  day  of  March,  i8P7,  at 
ten  o'clock  A,  M,,  then  and  there  to  answer  under  oath  all  questions 
which  may  be  put  to  you  concerning  the  amount  owed  by  you  to 
Richard  koe^  defendant  in  a  suit  of  attachment  wherein  yohn  Doc 
is  plaintiff,  and  concerning  what  effects  of  said  defendant  you  have 
in  your  possession,  and  had  at  the  time  the  writ  of  garnishment  was 
served  upon  you.  And  this  you  will  in  no  wise  omit,  under  penalty  of 
the  law. 

Given  under  my  hand  this  17th  day  of  March,  iS97. 

Abraham  Kent,  Justice  of  the  Peace. 

12.  Michigan. 

a.  The  Affidavit. 
(1)  In  the  Circuit  Court. 

(a)  Before  yudgment,^ 

Form  No.  3303. 

State  of  Michigan, 
In  the  Circuit  Court  for  the  County  of  Montcalm, 
yohn  Doe 
against 
Richard  Roe, 
State  of  Michigan,  ^^ 

County  of  Montcalm,  \ 

yohn  Doe,  of  Canton,  being  duly  sworn,  deposes  and  says  that  *h^ 

1.  Garland's  Rev.  Code  La.  (1894),  ^  9.  How.  Anno.  Stat.  Mich.  (1882),  k 
2^6.  8058. 
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is  the  plaintiff  (or  agent  or  attorney  of  the  plaintiff)'^  in  the  above 
entitled  cause :  that  said  cause  was  commenced  in  the  said  Circuit 
Court  for  the  county  of  Montcalm^  by  summons  duly  served  ;*  that 
the  same  is  a  personal  action  arising  upon  express  (or  implied)  con- 
tract, and  that  the  said  defendant  is  justly  indebted  to  the  said  plain- 
tiff, upon  such  contract, 3  in  the  sum  of  one  thousand  dollars,  over  and 
above  all  legal  set-offs,  which  said  sum  is  now  due  and  unpaid,^ 
and  which  this  deponent  believes  the  said  plaintiff  is  entitled  to  re- 
cover in  the  said  action  against  the  said  defendant. 

And  this  deponent  further  says  that  he  has  good  reason  to  believe, 
and  does  believe,  that  one  George  Peabody^  of  Canton^  in  said  county 
of  Montcalm,  has  property,  money,  goods,  chattels,  credits,  and 
effects  in  his  hands,  and  under  his  custody  and  control,  belonging 
to  the  ^\A  Richard  Roe,  the  above  defendant,  whether  such  indebt- 
edness is  now  due  or  not. 

And  this  deponent  further  says  that  he  is  justly  apprehensive  * 

m 
% 

1.  AiBd&ylt  trj  Agent  or  Attorney. —  "State  of  Michigan,  County  of  Afar- 
Where  the  affidavit  is  made  by  an  agent  quette,  ss. — The  Circuit  Court  for  the 
or  attorney  it  need  not  state  affirma-    County  of  Marquette, 

lively  the  character  of  the  affiant.    Hie  *  ^Benjamin  J.  Bttelsokn,  Plaintiff ,  v. 

use  of  the  words  *'  agent  or  attorney,"  Emma  Lesser,  Defendant, 

by  way  of   recital   or  description,  is  ^*  Ben;  am  in  y.  EtteisoJkn^  being  duly 

sufficient.  Wetherwax  v.  Paine,  2  Mich,  sworn,  deposes,  and  says  that  he  is  the 

555.  above  named  plaintiff,  and  that  a  per- 

2.  While  the  affidavit  should  show  sonal  action,  arising  upon  contract,  has 
that  a  suit  has  been  commenced,  it  need  been  commenced  by  declaration,  by  the 
not  show  that  it  is  still  pending^,  that  above  named  plaintiff  against  the  above 
fact  being  presumed  from  the  Tact  of  named  defendant,  in  the  circuit  court 
commencement.  State  Sav.  Bank  i'.  for  the  county  of  Marquette. 
Wayne  Circuit  Judge,  95  Mich.  100.  **  The  deponent  further  says  that  the 

8.  The  affidavit  for  a  writ  of  garnish-  said  defendant  is  now  justly  indebted 

ment  must  show  whether  the  debt  sworn  to  the  said  plaintiff  in  the  sum  of  two 

to  is  upon  expressed  or  implied  con-  thousand  dollars  over  and  above  all 

tract,  and  must  connect  the  indebted-  legal  set-offs,  upon  express  contract,  for 

ness  of  the  principal  defendant  with  the  ^recovery  of   which  said    suit   is 

such  contract.     Weimeister  v,  Man-  brought;  and  that  the  said  plaintiff  is 

ville,  44  Mich.  408;  Conway  v.  Ionia  justly  apprehensive  of  the  loss  of  the 

Circuit  Judge,  46  Mich.  28.  same  unless  a  writ  of  garnishment  issue 

4.  The  statute  does  not  require,  and  tothe  Fireman*s  Fund  Insurance  Com- 

the  affidavit  need  not  show,  that  the  pany,  hereinafter  mentioned, 

debt  upon  which  the  principal  action  is  *  *  And  this  deponent  further  says  that 

founded  was  due  at  the  time  the  gar*  he  has  good  reason  to  believe,  and  doe» 

nishment  proceedings  are  commenced,  believe,  that  the  Fireman's  Fund  In- 

6.  Wliere  OamiBhee  b  Not  an  Individ-  turance  Company  is  indebted  to  said 

ual,  the  affidavit  should  show  whether  it  defendant ;  and  further  deponent  says 

is  a  corporation,  domestic  or  foreign,  or  not.                            B,  y.  Ettelsohn. 

a  copartnership,  and  whether  it  is  lo-  "Subscribed  and  sworn  before  me, this 

cated  in  the  state  where  the  affidavit  is  twenty-fourth  day  of  January,  A.D. 

made  or  in  some  other  state  or  country.  1S80.       7^^"  ^-  Outhwaite^  Notary 

In  other  words,  the  affidavit  must  show  Public  in  and  for  said  county.** 

that  the  company  named  as  garnishee  6.  The  affidavit  must  be  based  upon 

is  amenable  under  the  laws  of  the  state  the  apprehension  of  the  affiant,  and  it 

where  the  affidavit  is  made.     Thus  in  is  insufficient  if  based  upon  the  appre- 

Ettelsohnt'.  Fireman's  Fund  Ins.  Co.,  hensionof  any  one  else.     Weimeister 

64  Mich.  335,  an  affidavit  was  held  in-  v.  Manville,  44  Mich.  408.     But  where 

sufficient  when  it  was  in  the  words  fol-  the  affidavit  is  made  by  one  of  several 

lowing :  plaintiff s,and  states  that  **  the  plaintiffs 
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of  the  loss  of  the  said  sum  of  one  thousand  dollars,  so  due  to  the  said 
plaintiff  from  the  said  Richard  Roe^  the  above  named  defendant,  un- 
less a  writ  of  garnishment  issue  to  the  said  George  Peabody,^  And 
further  this  deponent  says  not.  John  Doe, 

Subscribed  and  sworn  to  before  me  this 
Mh  day  of  December,  A.D.  \%96. 
'  John  Hancock, 

Clerk  Circuit  Court.* 

(b)  After  Judgment,^ 

Form  No.  3304* 

State  of  Michigan, 
In  the  Circuit  Court  for  the  County  of  Montcalm. 
John  Doe 
against  ' 
Richard  Roe, 

County  of  Montcalm.,  \  '*''* 

John  Doe,  of  Canton,  being  duly  sworn,  deposes  and  says  that 
he  is  the  plaintiff  (or  agent  or  attorney  of  the  plaintiff)^  in  the 
above  entitled  cause,  that  said  cause  was  tried  at  a  term  of  said 
court  held  in  and  for  said  county  on  the  20th  day  of  October ^  A.D. 
18^^,  and  that  a  verdict  was  rendered  therein  in  favor  of  said  John 
Z^(7^.  against  said  Richard  Roe  for  the  sum  of  nine  hundred  ^o)\2x%\ 
that  said  Richard  Roe  is  justly  indebted  to  said  John  Doe  upon 
such  judgment  in  the  sum  of  nine  hundred  dollars  over  and  above 
all  legal  set-offs,  which  said  sum  is  now  due  and  unpaid. 

And  this  deponent  further  says  that  he  has  good  reason  to  believe, 
and  does  believe,  that  George  Peabody,^  of  Canton,  in  said  county 
of  Montcalm,  has  property,  money,  goods,  chattels,  credits,  and 
effects  in  his  hands  and  under  his  custody  and  control  belonging  to 
the  said  Richard  Roe^  the  above  named  defendant,  and  that  the 
said  George  Peabody  is  indebted  to  the  said  Richard  Roe ^  the  above 
named  defendant,  whether  such  indebtedness  is  now  due  or  not. 

And  this  deponent  further  says  that  he  is  justly  apprehensive*  of 
the  loss  of  the  said  sum  of  nine  hundred  dollars  so  due  to  the  said 

fear,"  it  will  be  sufficient,  for  the  affiant  2.  Or  the  official  title  of  the  officer 

willbepresumedtohavepersonal  knowl-  before  whom  the  affidavit  is  subscribed 

edge  of  the  matter.    Williams  v.  Inter-  and  sworn  to.     For  a  list  of  the  officers 

national  Grain,  etc.,  Board, 99 Mich.  80.  before  whom  an  affidavit  may  be  made 

1.  Where  the  affidavit  avers  fear  of  in  Michigan,   see   How.  Anno.  Stat. 

I088  unless  writ  of  garnishment  issue  to  Mich.  (1S2),  %  7541.     See  also  the  title 

the  possible  defendant,  though  this  be  Affidavits,  t   Encyc.   of  Pl.  and 

a  slip,  and  it  is  obvious  that  issuance  Pr.  328  et  seq. 

of  the  writ  to  the  garnishee  is  intended,  8.  How.  Anno.  Stat.  Mich.  (1882),  k 

jet  an  important  jurisdictional  fact  is  8058. 

thereby  omitted  and  the  affidavit  is  de-  4.  See  supra^  note  i,  p.  869. 

fective.     Weimeister   v.   Manville,  44  5.  See  supra,  note  5,  p.  869. 

Mich.  408.  6.  See  supra,  note  6,  p.  869. 
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yohn  Doe  from  the  above  named  Richard  Rae^  unless  a  writ  of 
garnishment  issue  to  the  said  George  Peabody^-  And  further  this 
deponent  says  not.  yohn  Doe, 

Subscribed  and  sworn  to  before  me 
this  4t^  day  of  December,  i8P^. 
yohn  Hancock, 

Clerk  Circuit  Court.* 

(2)  In  the  Justice's  Court.* 

Form  No.  3305. 
State  of  Michigan,      \ 
County  of'  Afontcaim.  \ 

yohn  Doe  (or  yohn  Doe,  agent  or  attorney  of  Samuel  Short), ^ 
being  duly  sworn,  deposes  and  says  that  Richard  Roe  is  justly 
indebted  to  him,  the  said  yohn  Doe,  in  the  sum  of  seventy-Jive 
dollars,  or  thereabouts  upon  (here  state  the  nature  of  the  indebted- 
ness), and  that  for  the  recovery  on  said  demand  he  has  commenced  a 
suit  before  Abraham  Kent,  one  of  the  justices  of  the  peace  in  and  for 
said  county. 

And  this  deponent  further  says  that  he  has  good  reason  to  believe, 
and  does  believe,  that  George  Peabody,  of  Canton  in  said  county, 
has  property,  money,  and  effects  in  his  hands  and  under  his  control 
belonging  to  the  said  Richard  Roe,  and  that  the  said  George  Pea- 
body  is  indebted  to  the  said  Richard  Roe,  and  further  says  not. 
Sworn  and  subscribed  to  before  me         ^  yohn  Doe, 

this  18th  day  of  yanuary,  A.D.  i8P7. 
Abraham  Kent, 

Justice  of  the  Peace. 

b.  The  Writ. 
(1)  In  the  Circuit  Court. 
•  (a)  Before  yudgment.^ 

Form  No.  3306. 
State  of  Michigan,  ) 
County  of  Wayne   \ 
The  Circuit  Court  for  the  County  of  Wayne, 

In  the  Name  of  the  People  of  the  State  of  Michigan : 
To  the  Sheriff  of  the  County  of  Wayne,  Greeting :  ; 

Whereas  yohn  Doe,  as  plaintiff,  has  commenced  a  personal  action, 
arising  upK)n  contract,  in  the  Circuit  Court  for  the  county  of  Wayne, 
against  Richard  Roe  as  defendant,  by  declaration  (or  summons,  or 
capias,  etc.,  as  the  case  may  be),  and  has  filed  in  the  office  of  the 

1.  See  supra,  note  i,  p.  870.  4.  See  supra,  note  i,  p.  869. 

2.  See  supra,  note  2,  p.  870.  5.  How.  Anno.  Stat.  Mich.  (1882),  f 

3.  How.  Anno.  Stat.  Mich.  (1882),  §  8058. 
8031. 
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clerk  of  said  court  the  affidavit  of  said  plaintiff  \ox  of  Leonard  A, 
Ford,  the  agent  or  attorney  of  said  plaintiff) ,  stating  in  said  affidavit, 
among  other  things,  that  he  has  good  reason  to  believe,  and  does 
believe,  that  George  Peabody  has  property,  money,  goods,  chattels, 
credits,  and  effects  in  his  hands  and  under  his  custody  t^d  control 
belonging  to  the  said  defendant,  and  that  the  said  George  Peabody 
is  indebted  to  the  said  defendant,  whether  such  indebtedness  is  due 
or  not ;  that  said  defendant  is  justly  indebted  to  the  said  plaintiff, 
upon  such  contract,  in  the  sum  of  one  thousand  dollars,  over  and 
above  all  legal  set-offs,  that  said  sum  is  now  due  and  unpaid,  and 
that  the  said  fohn  Doe  is  justly  apprehensive  of  the  loss  of  same, 
unless  a  writ  of  garnishment  issue  to  the  aforesaid  George  Peabody, 

Now,  therefore,  you  are  hereby  commanded  to  warn  and  summon 
the  said  George  Peabody  to  appear  before  said  court,  at  the  Court 
House  in  the  city  of  Detroit^  on  Wednesday  the  twenty-second  day 
of  January,  A.D.  i8P7,  to  make  disclosure  in  writing,  under  oath, 
to  be  filed  with  the  clerk  of  said  court,  touching  the  liability  of  said 
George  Peabody  as  garnishee  of  the  said  Richard  Roe,  the  said  prin- 
cipal defendant  in  said  action  as  charged  in  the  said  affidavit,  and 
that  said  George  Peabody  l  from  the  time  of  due  service  upon  him 
of  this  writ  shall  thenceforth  pay  no  money  and  deliver  no  property 
or  effects  to  the  said  Richard  Roe^  the  said  principal  defendant  in 
said  action  until  discharged. 

And  of  this  writ  you  shall  make  due  return. 

Witness,  The  Hon.  Robert  E.  Frazer,  Circuit  Judge  at  the 
city  of  Detroit,  this  12th  day  of  January,  one  thousand 
eight  hundred  and  ninety-seven. 
Horace  Hopkins^  Henry  M,  Reynolds,  Clerk. 

Attorney  for  Plaintiff. 


(b)  After  Judgment,'^ 

Form  No.  3307. 
State  of  Michigan, 

In  the  Circuit  Court  for  the  County  of  Montcalm, 

John  Doe 
against 
Richard  Roe. 
In  the  Name  of  the  People  of  the  State  of  Michigan. 

To  the  Sheriff  of  said  County  of  Montcalm,  Greeting : 

Whereas,  lately,  to  wit,  on  the  20th  day  of  October,  A.D.  18^, 
judgment  was  rendered  in  the  above  entitled  cause,  in  favor  of  said 
John  Doe  and  against  said  Richard  Roe,  for  the  sum  of  nine  hun- 
dred and  thirty-one  dollars  B^ndi  fifty  cents  ;  and 

1.  When  by  a  clerical  mistake  the  the  proceedings.    Millard  r.  Lenawee 

garnishee  summons  warns  the  agent  of  Circuit  Judge  (Mich.  1895),  64  N.  W. 

the  plaintiff  who  made  the  affidavit,  to  Rep.  1046. 

pay  no  more  money  to  the  principal  2    How.  Anno.  Stat.  Mich.  (i88a),  k 

debtoi!}  it  is  not  fatal  to  the  validity  of  8058. 
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Whereas  said  plaintiff  has  filed  in  the  office  of  the  clerk  of  said 
court  the  affidavit  of  said  plaintiff  (or  of  Leonard  A.  Ford,  the 
agent  or  attorney  of  said  plaintiff  ),  stBXin^  in  said  affidavit,  among 
other  things,  that  he  has  good  reason  to  believe,  and  does  believe, 
that  one  George  Peabody  has  property,  money,  goods,  chattels, 
credits,  and  effects  in  his  hands  and  under  his  custody  and  control 
belonging  to  the  said  Richard  Roc^  and  that  the  said  George  Pea^ 
body  is  indebted  to  the  said  Richard  Roe^  whether  such  indebted- 
ness is  now  due  or  not ;  that  said  Richard  Roe  is  justly  indebted  to 
the  said  John  Doe  upon  such  judgment  in  the  sum  of  nine  hundred 
and  thirty-one  and  60-100  dollars,  over  and  above  all  legal  set-offs; 
that  said  sum  (continuing  and  concluding  as  in  Form  No.  3306), 


(2)  In  the  Justice's  Court. ^ 

Form  No.  3308. 

State  of  Michigan,      I  To   any   Constable  of  said  County, 

County  of  Afontcalm,  \     '  Greeting: 

In  the  Name  of  the  People  of  the  State  of  Michigan :  You  are 
hereby  commanded  to  summon  George  Peabody  as  garnishee,  if  he 
shall  be  found  in  your  county,  to  appear  before  me,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  at  my  office  in  Canton,  in 
said  county,  on  the  eighteenth  day  of  yanuary^  A.D.  i897,  at  ten 
o'clock  in  theybr^ioon,  then  and  there  [to  answer  under  oath  all 
questions  put  to  him  touching  his  indebtedness  to  Richard  Roe, 
the  principal  defendant  at  the  suit  of  yohn  Doe^  plaintiff  herein, 
and  the  property,  money,  and  effects  of  the  said  Richard  Roe  in  his 
possession,  within  his  knowledge,  or  under  his  control,  according  to 
the  allegations  contained  in  the  affidavit  of  the  said  yohn  Doe  (or 
of  Leonard  A,  Ford,  the  agent  of  the  said  yohn  Doe)  duly  made 
and  filed  in  this  suit].*  Herein  fail  not,  but  of  this  writ  with  your 
doings  make  return  according  to  law. 

Given  under  my  hand,  at  Canton  in  said  county,  this  9th  day  of 
yanuary,  A.D.  i8P7.  Abraham  Kent,  Justice  of  the  Peace. 


e.  Offloer's  Return. 

Form  No.  3309. 
State  of  Michigan,  ) 
County  of  Wayne.  \ 

1  hereby  certify  and  return,  that  on  the  eighth  day  of  February, 
A.D.  1 897,  in  said  county,  I  served  the  within  writ  upon  George 
Peabody,  the  garnishee  therein  named,  by  showing  the  same  to  him 
and  at  the  same  time  delivering  to  him  a  true  copy  of  the  said  writ. 

February  8,  iS97.  yohn  Sullivan,  Sheriff  of  said  County. 

1.  How.  Anno.  Stat.  Mich.  (1882),  §    in  [    ]  are  set  out  in  How.  Anno.  Stat 
8031.  Mich.  (1883),  ^  8056. 

2.  The  words  and  figures  enclosed 
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18.  Minnesota. 

a.  The  Affidavit. 

(1)  In  the  District  Court.* 

Form  No.  33x0. 

State  of  Minnesota,  )  District  Court, 

County  of  Ramsey.  \  ^®*  Second  Judicial  District, 

yohn  Doe^  plaintiff,       ) 

against  >  Affidavit  for  Garnishment. 

Richard  Roe^  defendant.  ) 
State  of  Minnesota,  ) 
County  of  Ramsey.  \ 

John  Doe,  being  first  duly  sworn,  doth  depose  and  say,  that  he  is 
the  plaintiff  (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above 
entitled  action ;  and  deponent  further  says  that  he  believes  that 
George  Peahody^  of  said  county  has  property  and  effects  in  his 
hand  and  under  his  control  belonging  to  the  defendant  •  Richard 
Roe  in  this  action  exceeding  twenty-five  dollars  in  value,  and ^  that 
said  George  Peabody  is  indebted  to  said  defendant  in  an  amount 
exceeding  the  sum  of  twenty-Jive  dollars.  John  Doe, 

Subscribed  and  sworn  to  before  me  this 

18th  day  of  January,  A.D.  i8P7. 

(seal)         Morton  Porter,  Notary  Public,* 

Ramsey  County,  Minnesota. 

(2)  In  the  Justice's  Court.* 
Form  No.  3  3  x  x  • 

State  of  Minnesota,  )  In  Justice's  Court, 
County  of  Goodhue.  \      Before  Abraham  Kent, 

Justice  of  the  Peace. 
John  Doe,  plaintiff, 

against  \  Affidavit  for  Garnishment. 

Richard  Roe,  defendant. 

1.  Stat.  Minn.  (1894),  4  SV^-  ^-  '^^   affidavit  is  insufficient  if  in 

2.  Where  the  garnishee  is  a  corpo-  the  alternative,  that  is,  that  the  gar- 
ration  it  is  not  necessary  that  the  affi-  nishee  "  is  indebted  or  has  property." 
davit  for  a  writ  of  garnishment  should  It  may  state  that  he  **  is  indebted  and 
state  that  the  garnishee  is  incorpo-  has  property,"  or  that  he  "isindebt- 
rated.  Howland  v.  Jeuel,  55  Minn,  ed,"  or  that  he  **  has  property,"  but  it 
102.  must  not  be  in  the  alternative.  Prince 

3.  An  affidavit  in  an  action  against  v,  Heenan,  5  Minn.  347. 

two  defendants  is  sufficient  to  charge  6.  Or  the   official   signature  of  the 

the  garnishee  for  a  debt  due  from  him  person   before  whom   the  affidavit  is 

to  one  of    the   defendants  alone,   al-  made.     See  the   title  Affidavits,  i 

though   the  affidavit  stated   that  the  Encyc.  of  Pl.  and  Pr.  328  et  seq. 

garnishee  '*  is  indebted  to  the  said  de-  6.  Minn.  Stat.  (1894),  $53^- 

^ndants  in  an  amount  exceeding  the  This  same  form,  save  in  the  caption, 

sum   of  fifty  dollars."      Aultman   v,  is  good  in  any  village  municipal  court. 

Markley,  61  Minn.  404.  Minn.  Stat.  (1894),  $  1379. 
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State  of  Minnesota,  ) 


ss. 


County  of  Goodhue.  \ 

yohn  Doe,  being  first  duly  sworn,  doth  depose  and  say,  that  he  is 
the  plaintiff  (or  ilie  agent  or  attorney  of  the  plaintiff)  in  the  above 
entitled  action ;  and  deponent  further  says  that  he  believes  that 
George  Peahody'^  of  said  county  has  property  and  effects  in  his 
hands  and  under  his  control  belonging  to  the  defendant  ^  Richard 
Roe  in  this  action,  exceeding  ten  dollars  in  value,  and*  that  said 
George  Peabody  is  indebted  to  said  defendant  in  an  amount  exceed- 
ing the  sum  of  ten  dollars.  yohi  Doe, 
Subscribed  and  sworn  to  before  me  on  this 

18th  day  of  January,  A.D.  i8P7. 

Abraham  Kent, 
Justice  of  the  Peace.* 

b.  The  Summons. 
(1)  In  the  District  Court.** 

Form  No.  3312. 

State  of  Minnesota,  \  District  Court, 

County  of  Ramsey,  \  Second  Judicial  District. 

John  Doe,  plaintiff,  "^ 

aeainst  I    ^       .  ,       o 

ly  L     J  B       JTJ*.       /  Garnishee  Summons. 
Richard  Roe,  defendant,      [ 

and  John  Smith,  garnishee.  J 

The  State  of  Minnesota,* 

To  John  Smith,  the  above  named  Garnishee  : 

Whereas  the  affidavit  of  the  above  named  plaintiff  (or  of  Leonard 
A.  Ford,  the  agent  or  attorney  of  the  above  named  plaintiff)  has 
been  made  and  Bled  with  the  clerk  of  this  court,  in  an  action  pend- 
ing in  said  court,  wherein  the  said  John  Doe  is  plaintiff  and  the 
said  Richard  Roe  is  defendant,  stating  that  he  believes  that  said 
John  Smith,  garnishee,  has  property,  money,  and  effects  in  his  hands 
and  under  his  control  belonging  to  the  defendant  Richard  Roe 
exceeding  twenty-five  dollars  in  value,  and  that  said  John  Smith  is 
indebted  to  said  defendant  Richard  Roe  in  an  amount  exceeding  the 
sum  of  twenty  five  dollars. 

Now,  therefore,  you  are  hereby  summoned  and  required  to  appear 
before  /?.  T,  O^  Connor,  clerk  of  the  District  Court  in  and  for  the 
county  of  Ramsey,  at  the  court  house  in  the  county  of  Ramsey  and 
state  aforesaid,  on  Friday  the  Wth  day  of  January,  A.D.  i8P7,  at 
ten  o'clock  in  theybr^noon  of  that  day,  and  answer  under  oath  such 
questions  as  may  be  put  to  you  touching  your  indebtedness  to  the 

1.  See  supra,  note  2,  p.  874.  in  the  name  of  the  state  although  it  be 

2.  See  supra,  note  3,  p.  874.  issued  by  a  party's  attorney  without 
8.  See  supra,  note  4,  p.  874.  allowance  by  a  judicial  officer.  Hink- 
4.  See  supra,  note  5,  p.  874.  ley  v,  St.  Anthony  Falls  Water  Power 
0.  Minn.  Stat.  (1894),  k  53o8*  ^o.,  9  Minn.  7. 

#.  The  garnishee  summons  must  run 
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said  defendant  Richard  Roe  and  any  property,  money,  or  eflPects  of 
the  said  defendant  in  your  possession  or  under  your  control. 

Henry  y antes ,  Plaintiff's  Attorney. 
January  18,  A.D.  i89r.  St.  Paul,  Minn. 

(2)  In  the  Justice's  Court.i  . 

Form  No.  33x3* 

State  of  Minnesota,  )  In  Justice's  Court, 

County  of  Goodhue,  \     *     Before  Albert  Johnson, 

Justice  of  the  Peace. 
John  Doe,  plaintiff,         ^ 

Richard  ^Xdefendant,       \  Garnishee  Summons. 

and  John  Smith,  garnishee.  J  ^ 

The  State  of  Minnesota, 
To  John  Smith,  the  above  named  Garnishee : 
County  of  Goodhue,  ss. 

Whereas  the  affidavit  of  the  above  named  plaintiff  (or  of  Leonard 
A,  Ford,  the  agent  or  attorney  of  the  above  named  plaintiff)  has 
been  made  and  filed  with  the  undersigned,  one  of  the  justices  of  the 
peace  in  and  of  said  county,  in  an  action  pending  befbre  said  justice 
of  the  peace,  wherein  the  said  John  Doe  is  plaintiff,  and  the  said 
Richard  Roe  is  defendant,  stating  that  he  believes  that  John  Smithy 
the  above  named  garnishee,  has  property,  money,  and  effects  in  his 
hands  and  under  his  control  belonging  to  the  defendant,  Richard 
Roe,  exceeding  ten  dollars  in  value,  and  that  said  John  Smith  is 
indebted  to  said  defendant,  Richard  Roe,  in  an  amount  exceeding 
the  sum  of  ten  dollars. 

Now,  therefore,  you,  John  Smith,  are  hereby  summoned  and  re- 
quired to  appear  before  me,  the  undersigned  justice  of  the  peace,  at 
my  office  in  the  city  of  Red  Wing;  in  the  county  of  Goodhue  and 
state  aforesaid,  on  Saturday,  the  2Sd  day  of  January,  A.D.  i8P7, 
at  ten  o'clock  in  the  forenoon  of  that  day,  and  answer  under  oath 
such'  questions  as  may  be  put  to  you  touching  your  indebtedness 
to  the  said  defendant,  Richard  Roe,  and  any  property,  money, 
or  effects  of  the  said  defendant,  Richard  Roe,  in  your  possession 
or  under  your  control. 

Given  under  my  hand  this  16th  day  of  January,  A.D.  i857. 

Albert  Johnson^  Justice  of  the  Peace. 

e.  Officer's  Return  of  Service  of  the  Summons. 

Form  No.  3314. 

State  of  Minnesota,  )  ^     r»  •  ^   •  ^  /- 

r^       .       c  r>  >  ss.     In  District  Court. 

County  or  Ramsey,  ) 

I  hereby  certify  and  return,  that  on  the  18th  day  of  January y 

iS97,  at  the  city  of  St,  Raul,  in  said  county,  I  served  the  within 

1.  Minn.  Stat.  (1894),  ^  53^* 

876  Volume  II. 


8815.  ATTACHMENT,  ETC.  8816. 

summons  upon  yohn  Smithy  the  garnishee  therein  named,  person- 
ally, by  handing  to  and  leaving  with  him  a  true  and  correct  copy 
thereof,  and  by  paying  to  (or  tendering)  and  leaving  with  said 

John   Smith  the  sum  of  dollars,  as  garnishee's  fees  and 

mileage,  therein. 

I  further  certify  and  return,  that  on  the  18th  day  of  January , 
i8P7,  at  the  city  of  St.  Paul,  in  said  county,  I  served  a  true  and 
correct  copy  of  said  summons,  together  with  a  notice  to  the  defend- 
ant therein  named,  stating  the  time,  place,  and  manner  of  service 
thereof  upon  said  garnishee,  and  signed  by  E,  S.  Bean^  sheriff  of 
said  county,  requiring  said  defendant  to  appear  and  take  part  in 
such  examination  of  said  garnishee.  E.  S.  Bean,  Sheriff. 


14.  Mississippi. 

a.  Suggestion  for  Garnishment,  i 

(1)  In  the  Justice's  Court. 

Form  No.  3315. 

To  Abraham  Kent,  Justice  of  the  Peace 

of  Adams  County,  Mississippi : 

The  undersigned,  attaching  creditor,  hereby  suggests  that  George 
Peabody  and  Leonard  A ^  Ford,  both  of  Adams  county,  Mississippi, 
are  indebted  to  the  aforesaid  debtor,  or  have  property  of  the  said 
debtor  in  their  hands,  or  know  of  some  other  person  so  indebted,  or 
who  has  effects  or  property  of  said  debtor  in  his  hands. 

You  are  therefore  hereby  requested  to  issue  two  writs  of  garnish- 
ment as  by  law  directed. 

Witness  my  signature  this  the  ISth  day  of  March,  A.D.  i8P7. 

John  Doe, 

(2)  In  Chancery  Court — On  Decree.* 

Form  No.  3316. 

The  State  of  Mississippi,.  Adams  County. 

John  Doe 
No.  S16.       against 

Richard  Roe. 
To  the  Clerk  of  the  Chancery  Court  of  Adams  County: 

The  undersigned,  complainant  in  th^  above  styled  cause  in  the 
Chancery  Court  of  the  county  of  Adams  in  said  state,  respectfully 
shows  that  on  the  10th  day  of  October,  A.D.  18^,  at  the  October 
Term,  A.D.  18P6,  of  said  Chancery  Court,  a  final  decree  was  ren-, 

1.  Miss.  Anno.  Code  (1892),  ^  2131.     as  the  affidavit  for  the  writ  of  attach- 
This  suggestion    for  garnishment    is    ment.  ■  . 

ordinarily    made  on   the   same  paper        2.  Miss.  Anno.  Code  (1892),  ^2131. 
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dered  by  said  court  in  said  cause  in  favor  of  said  complainant  and 
against  said  Richard  Roe,  defendant  in  said  cause,  for  the  sum  of 
one  thousand  dollars  {^%lfiOO),  with  interest  thereon  at  the  rate  of 
six  per  centum  per  annum  from  said  10th  day  of  October,  i8P6, 
until  paid,  and  all  costs  of  said  suit ;  which  said  final  decree  remains 
due  and  unpaid,  and  has  never  been  assigned  by  said  complainant 
to  any  one. 

And  the  undersigned  complainant  hereby  suggests  that  George 
Peahody,  of  Adams  county,  Mississippi,  is  indebted  to  the  said  de- 
fendant in  said  cause,  or  has  property  of  said  defendant  in  his 
hands,  or  knows  of  some  other  person  who  is  so  indebted,  or  who 
has  effects  or  property  of  the  said  defendant  in  his  hands. 

You  are  therefore  hereby  requested  to  issue  a  writ  of  garnishment 
as  by  law  directed. 

Witness  my  signature  this  the  ^.th  day  of  January,  A.D.  i8P7. 

yohn  Doe. 

• 
b.  The  Writ. 

(1)  On  Judgment  or  Dbcrsb. 

Form  No.  33  >  7. 
(Miss.  Anno.  Code  (1892),  ^  2132.) 

The  State  of  Mississippi. 

To  any  lawful  officer  of  Adams  county  : 

Whereas,  yohn  Doe  recovered  a  judgment  in  the  Circuit  Court  of 
Adams  county,  on  the  19th  day  of  November,  A.D.  \^96,  for  the 
sum  of  six  hundred  dollars  and  costs,  against  Richard  Roe,  and 
the  judgment  has  not  been  satisfied,  and  said  John  Doe  having 
made  the  proper  suggestion  for  a  writ  of  garnishment  against 
George  Peabody: 

We  therefore  command  you  to  summon  said  George  Peabody  to 
appear  in  said  court,  at  the  court  house  in  the  city  of  Natchez^  on  the 
21st  day  of  December,  A.D.  i8P^,  then  and  there  to  answer,  on  oath, 
in  writing,!  whether  (here  copy  in  full  every  particular  that  a  gar- 
nishee  is  required  to  answer),^  And  have  you  then  and  there  this 
writ,  with  your  proceedings  endorsed  thereon. 

Witness  my  signature  and  official  seal,  this  19th  day  of  November, 
A.D.  1^96.  John  Hancock, 

(sbal)  Clerk  Adams  Circuit  Court.' 

1.  The  omission  of  the  words'  '*  in  from  the  summons  has  been  held  to 
writing"  has  been  held  to  render  the  render  the  summons  void.  Acme  Lum- 
summons  void.  Acme  Lumber  Co.  v.  ber  Co.  v.  Frances  Vandergrift  Shoe 
Frances    Vandergrift    Shoe    Co.,    70  Co.,  70  Miss.  91. 

Miss.  91.  S.  If  issued  by  a  justice  the  writ 

2.  For  a  list  of  the  questions  which  should  conclude :  '*  Witness  mj  signa- 
the  garnishee  is  required  to  answer,  ture  this  19tk  dviy  oi  November,  h,iy. 
see  Miss.  Anno.  Code  (1892),  ^  2135.  i%9€. 

The  omission  of  one  of  these  questions  Abraham  Kent,  J.  P." 
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(2)  In  Attachment  Case. 

Form  No.  33x8. 
(Miss.  Anno.  Code  (1892),  §  2x33.) 
The  State  of  Mississippi, 
To    George  Peahody,  garnishee: 

Whereas,  the  undersigned  holds  an  attachment  writ  against 
Richard  Roe^  as  defendant  at  the  suit  of  John  Doe,  as  plaintiff,  and 
it  appearing  that  you  should  be  summoned  as  garnishee  : 

We  therefore  command  you  to  appear  in  the  Circuit  Court,  at 
the  court  house  in  the  city  of  Natchez,  Adams  county,  Mississippi, 
on  the  21st  day  of  December^  A.D.  \^96,  being  the  return  day  of  said 
attachment,  then  and  there  in  said  attachment  suit  to  answer  (here 
copy  in  full  every  particular  that  a  garnishee  is  required  to  ans'wer).^ 
Herein  fail  not,  under  penalty  of  having  judgment  rendered  against 
you  for  the  whole  amount  of  plaintiff's  demand. 

Witness  my  signature,  this  19th  day  of  November,  A.D.  jS96, 

David  Duncan,  Sheriff. 

15.  Missouri, 
a.  The  Summons— In  the  CIrealt  Court 

Form  No.  3319. 
(Mo.  Rev.  Stat.  (1889),  P*  2248,  No.  92.) 
Williard  Smith,  plaintiff,  ) 

against  >  Attachment  in  a  civil  action. 

yohn  Smith,  defendant.     ) 

To  Richard  Ren,  garnishee  :  You  are  hereby  notified  that  I  at- 
tach in  your  hands  *  all  debts  due  by  you  to  yohn  Smith,  the  defend- 
ant in  the  above  entitled  cause,  or  so  much  thereof  as  will  be  suf- 
ficient to  satisfy  the  sum  of  ninety-seven  dollars  and  sixty  cents  *  with 
interest  and  costs  of  suit ;  and  to  be  and  appear  before  the  circuit 
court  of  Audrain  county,  to  be  holden  at  the  court  house  in  Mexico, 
in  the  said  county  of  Audrain,  on  thejirst  Monday  of  February, 
i8P7,  then  and  there  to  answer  such  allegations  and  interrogatories 
as  may  be  exhibited  by  Williard  Smith,  the  plaintiff  in  the  above 
entitled  cause. 

Witness  nfty  signature,  this  Mh  day  of  yanuary,  i8P7. 

Z.  W.  Summers,  sheriff  of  Audrain  county. 

Form  No.  3320. 
(Mo.  Rev.  Stat.  (1889),  p.  2448,  No.  93.) 
(  Commencing  as  in  Form  Nd,  3S19  and  continuing  down  to  *)  as 
the  property  and  effects  (or  money)  of  yohn  Smith,  the  defendant  in 
the  above  entitled  cause,  one  horse,  one  mule,  one  hundred  dollars 
in  money, '^  and  to  be  and  appear  before  the  circuit  court  (continu- 
ing and  concluding  as  in  Form  No.  S3 19). 

1.  See  supra,  note  2,  p.  878.  3.  Whatever   property    is  attached 

2.  This  should  be  the  amount  sworn  should  be  described  as  near  as  may 
to  bj  the  plaintiff.  be. 
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b.  The  Summons— In  the  Justiee's  CourL 

Form  No.  3321. 

(Mo.. Rev.  Stat.  (1889),  p.  2249,  No.  95.) 
yaffles  Lumpkins^  plaintiff,  ) 

against  >  Attachment  before  yosiah  HaU,  J.  P. 

yohn  Smithy  defendant.      ) 

To  Richard  Renfro^  garnishee :  You  are  hereby  notified  that  I 
attach  in  your  hands  *  all  the  debts  due  by  you  to  yohn  Smithy  the 
defendant  in  the  above  entitled  cause,  or  so  much  thereof  as  will  be 
sufficient  to  satisfy  the  sum  oi  fifty  dollars  zxi^  fifty  cents  l  with  in- 
terest and  costs  of  suit ;  and  to  be  and  appear  before  yosiah  HalU 
a  justice  of  the  peace  within  and  for  the  township  of  Lamar  in  the 
county  of  Barton^  at  his  office  in  said  township,  on  the  16th  day 
of  yanuary^  i897,*  then  and  there  to  answer  such  interrogratories 
as  may  be  put  to  you  by  the  said  justice. 

This  J^ih  day  of  yanuary,  iS97. 

H.  A .  Lee^  constable  of  Lamar  township. 

Form  No.  332a. 
(Mo.  Rev.  Stat.  (1889),  p.  2249,  No.  94.) 

(  Commencing  as  in  Form  No,  SS21^  and  continuing-  down  to  *)  as 
the  property  and  effects  of  the  said  B,  P.  Lennox^  the  defendant 
in  the  above  entitled  cause,  one  mule,  one  horse^  twenty  dollars  in 
money, ^  and  to  be  and  appear  before  (continuing  and  concluding  as 
in  Form  No.  SS21). 

16.  Nebraska. 

a.  The  Affidavit. 

(1)  In  Aid  of  Execution.* 

Form  No.  3323. 

In  the  District  Court  of  Lancaster  County,  Nebraska. 

yohn  Doe,  plaintiff, 
against 
Richard  Roe^  defendant. 
State  of  Nebraska,       \ 
County  of  Lancaster,  \ 

yohn  Doc^  the  plaintiff  (or  the  agent  or  attorney  of  the  plaintiff 
above  named),  being  first  duly  sworn,  says  that  in  the  above  entitled 
action  the  plaintiff  recovered  a  judgment  therein  against  the  said 
defendant  on  the-^M  day  of  December,  A.D.  i8P5/  that  there  is  now 
due  on  said  judgment  the  sum  of  %600;  that  an  execution  issued  on 
said  judgment  has  been  returned  unsatisfied  for  want  of  sufficient 

1.  Thi»  should  be  the  amount  sued  3.  Whatever  is  attached  should  be 

for.  described  as  near  as  may  be. 

8.  This  should  be  the  return  day  of  4.  Neb.    Consol.     Stat.     (1893),   h 

the  writ  of  attachment.  4760. 
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property  belonging  to  the  defendant  whereon  to  levy  and  collect  the 
same.  And  affiant  further  says  that  he  has  good  reason  to,  and  does, 
believe  that  George  Peahody,  in  said  county,  has  property  of  said 
defendant  in  his  possession,  to  wit  {here  describe  the  property  sup- 
posed  to  be  in  the  possession  of  the  garnishee) ,  and  is  indebted  to  the 
said  judgment  debtor  in  an  amount  unknown  to  affiant. 

yohn  Doe. 
Subscribed  in  my  presence,  and  sworn  to  before  me,  this  18th 
day  of  January,  i8P7.  Abraham  Kent, 

Justice  of  the  Peace. ^ 

Form  No.  3324. 

(Precedent  in  Nagel  v,  Loomis,  33  Neb.  500.) 

State  of  Nebraska,  \ 
Clay  County.  \ 

Before  71   Weed,  Justice  of  the  Peace  for  Sutton  Precinct. 
Henry  Nagel 

V. 

Loomis  i&  Gill,  first  names  unknown. 

Plaintiff,  first  being  duly  sworn,  deposes  and  says  that  he  has  good 
reason  to  believe  and  does  believe  that  the  St,  Joseph  i&  Grand 
Island  Railroad  Company,  a  corporation  doing  business  in  Clay 
county,  Nebraska,  and  the  Kansas  City  4&  Omaha  Railroad  Com- 
pany, a  company  doing  business  in  Clay  county,  and  within  said 
county  of  Clay,  has  property  of  said  defendant  in  their  possession, 
to- wit,  a  large  amount  of  money,  and  also  that  said  railroad  com- 
panies above  mentioned  are  indebted  to  said  Loomis  iib  Gill  to  an 
amount  unknown  to  affiant.  Henry  Nagel. 

Subscribed  in  my  presence  and  sworn  to  ) 

before  me,  this  16th  day  of  July,  iS87.  ) 

T.  Weed, 

Justice  of  the  Peace. 

(2)  In  Attachmbnt  Casb.* 

Form  No.  3325. 

State  of  Nebraska,  )  Before  Abraham  Kent,  a  Justice  of  the  Peace 
Colfax  County.        \      in  and  for  said  county. 

yohn  Doe^  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  Nebraska,  ) 

Colfax  County.        \ 

yohn  Doc,  being  duly  sworn,  upon  oath  says  that  he  is  the  plain- 

1.  Or  the  official  signature  of  the  (1893),  $$4891-4894.    See  also  the  title 

person  before  whom   the  affidavit   is  Affidavits,  x  Encyc.  of  Pl.  and  Pr. 

made.     For  a  list  of  the  officers  before  328  et  seq. 

whom  an  affidavit  may  be  made  in  2.  Neb.     Consol.     Stat.     (1893),   4 

Nebraska,     see    Neb.     Consol.    Stat.  5403. 
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tiff  (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above  entitled 
action.  Affiant  further  states  that  he  has  good  reason  to  believe, 
and  does  believe,  that  George  Peahody^  of  Schuyler  in  said  county, 
has  property  of  the  defendant  Richard  Roe  in  his  possession,  to 
wit  (here  describe  the  property  supposed  to  he  in  the  possession  of 
the  garnishee),  yohn  Doe, 

Subscribed  and  sworn  to  before  me 
this  Sd  day  of  March,  i8P7, 

Abraham  Kent, 

Justice  of  the  Peace. * 


b.  Notioe  to  Garnishee.  3 

Form  No.  3326. 

In  the  District  Court  for  the  County  of  Lancaster  and  State  of 

Nebraska. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  John  Smith: 

You  are  hereby  notified  to  appear  in  the  District  Court  of  Lan- 
caster county,  Nebraska,  on  the  ft5th  day  of  January,  A.D.  i8P7, 
to  answer  under  oath  all.the  questions  put  to  you- touching  the  prop- 
erty of  every  description  and  credits  of  the  defendant  Richard  Roe 
in  your  possession  or  under  your  control.  And  this  you  shall  not 
omit  to  do,  under  the  penalty  of  the  law. 

Dated  at  Lincoln  the  ith  day  of  January,  A.D.  i857. 

henry  Slocum,  Sheriff. 


e.  Summons  in  Aid  of  Execution,  s 

(1)  In  the  District  Court. 

Form  No.  3327. 

State  of  Nebraska,  ) 
County  of  Lancaster,  \ 
To  the  Sheriff  or  any  Constable  of  said  County  : 

You  are  hereby  commanded  to  summons  John  Smith  to  appear 
before  me,  the  undersigned,  David  Duncan,  clerk  of  the  District 
Court  of  Lancaster  county,  Nebraska,  on  the  25th  day  of  January^ 
i8P7,  at  ten  o'clock,  standard  time,  in  the^or^ioon  of  said  day,  to 
answer  under  oath  all  questions  touching  the  goods,  chattels,  rights, 
and  credits  of  Richard  Roe  in  his  possession  or  under  his  control. 

1.  See  supra,  note  i,  p.  881.  8.  Neb.    Consol.     Stat.    (1893)1    k 

a.  Neb.  Consol.  Stat.  (1893),  k  47i7>    47^- 
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You  will  make  return  of  this  writ  on  the  25th  day  of  yanuary, 

i897. 

Witness  my  hand  and  the  seal  of  said  court  this  4th  day 
(sbal)         of  January,  A.D.  i8P7. 

David  Duncan  y  Clerk. 

(2)  In  thb  Justice's  Court.i 

Form  No.  3328. 

State  of  Nebraska,  )  The  State  o€  Nebraska. 

Lancaster  County.  )  • 

To  the  Sheriff  or  any  Constable  of  said  County 

You  are  commanded  to  summon  yohn  Smith  to  appear  before  me, 
the  undersigned,  a  justice  of  the  peace  of  said  county,  at  my  office 
in  Lincoln,  on  the  16th  day  of  January,  A.D.  i8P7,  at  ten  o'clock  in 
the /br^noon,  standard  time,  to  answer  under  oath  all  questions  put 
to  him  touching  the  property  of  every  description  and  credits  of 
Richard  Roe  in  his  possession  or  under  his  control;  and  shall  disclose 
truly  the  amount  by  him  owing  to  the  said  Richard  Roe  whether 
due  or  not. 

You  will  make  due  return  of  this  writ  on  or  before  the  16th  day 
of  January,  A.D.  i8P7. 

Witness  my  hand,  at  Lincoln,  this  6th  day  of  January,  A.D.  i8P7. 

Henry  Grimshaw, 
Justice  of  the  Peace. 

17.  New  Jersey— The  Affidavit.* 

Form  No.  3329. 

County  of  Bergen,  ss. 

John  Doe     )  Court  for  the  Trial  of  Small  Causes, 
against        >  Before  Abraham  Kent,  Justice  of  the  Peace. 
Richard  Roe,  )  In  Attachment. 

John  Doe,  being  duly  sworn  according  to  law,  on  his  oath  says 
that  he  is  the  plaintiff  above  named,  and  that  he  verily  believes  that 
George  Peahody  has  in  his  possession  a  Goddard  buggy,  the  property 
of  said  defendant  Richard  Roe  (or  owes  to  said  defendant  Richard 
Roe  the  sum  of  forty-two  dollars) ,  attached  by  John  Lynch,  one  of  the 
constables  of  said  county  of  Bergen  as  the  property  of  said  Richard 
Roe  at  the  suit  of  affiant.  Affiant  further  states  that  he  is  in  fear 
that  the  said  George  Peahody  will  abscond  before  judgment  and 
execution  can  be  had  against  him.  John  Doe, 

Subscribed  and  sworn  to  before  me  ) 

this  Mh  day  of  March,  iS97.  \ 

Abraham  Kent,  Justice  of  the  Peace. * 

1.  Neb.  Consol.  Stat.  (1893),  ^  officer  before  \yhoin  the  affidavit  was 
4760.                             *  made.     For  a   list  of  officers  before 

2.  N.  J.  Gen.  Stat.  (1895),  P-  i<^>  ^  whom  an  affidavit  maj  be  made  in 
^8.  New  Jersey,  see  N.  J.  Gen.  Stat.  (1895), 

3.  Or  the  official  signature  of  the  p.  2334,  §  37. 
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18.  North  Carolina— The  Summons.^ 

Form  No.  3330. 

North  Carolina,  Mecklenburg  County,  Derweese  Township. 

John  Doe      ) 

against        >  Before  Abraham  Kent^  Justice  of  the  Peace. 
Richard  Roe.  ) 
The  State  of  North  Carolina  to  George  Peabody^  Greeting: 

John  Doe^  plaintiff  in  the  above  action,  haying  obtained  a  warrant 
of  attachment  against  the  property  of  Richard  Roe^  the  defendant 
in  said  action,  and  it  appearing  to  the  undersigned  that  you  are  in- 
debted to  (or  have  effects  of)  the  defendant  in  the  said  attachment: 
Now,  therefore,  you  are  commanded  to  appear  at    the  Superior 

Court  at  the term  thereof  next  to  be  holden  at  Charlotte  in 

and  for  said  county  of  Mecklenburg  (or  before  Abraham  Kent^  a 
iustice  of  the  peace^  at  his  office  in  Deweese  township  at  12  0* clock 
M,  on  the  10th  day  of  May ^  1897)  ^  to  answer  upon  oath  what  you 
owe  the  defendant  Kichard  Roe  (or  what  effects  of  the  said  Rich- 
ard Roe  you  have  in  your  possession^  or  had  at  the  ^service  of  said 
attachment)  ;  you  will  also  at  said  time  and  place  answer  on  oath 
whether  there  are  in  the  hands  of  any  other  person  any  debts  or  effects 
belonging  to  the  said  defendant,  and  what  person  to  your  knowledge 
and  belief.  Take  notice  that  if  you  fail  to  appear  judgment  will 
be  entered  against  you  as  is  authorized  by  law  in  such  cases. 
Herein  fail  not. 

yohn  Lynch^  Sheriff  (or  Constable), 

Dated  this  25th  day  of  April,  ii97. 

19.  North  Dakota. 

a.  The  Affidavits 

(1)  In  the  District  Court. 

Form  No.  3331. 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Cass.  \  ^^'  Third  Judicial  District. 

John  Doe^  plaintiff,      ) 

against  >  Affidavit  for  Garnishment. 

Richard  Roe^  defendant.  ) 
State  of  North  Dakota,  { 
County  of  Cass.  ) 

John  Doe^  being  duly  sworif,  says  that  he  is  the  plaintiff  (or  the 
agent  or  attorney  of  the  plaintiff^  in  the  above  entitled  action  and 

1.  Clark^s  Code  Civ.  Proc.  N.  Car.        2.  N.    Dak.    Rev.    Codes   (1895),  h 
<i893),  *  364.  5383- 
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makes  this  affidavit  in  his  own  (or  his)  behalf ;  that  said  action  is 
brought  to  recover  damages  founded  upon  {here  state  the  nature  of 
the  cause  of  action)  ^  and  that  affiant  verily  believes  that  George  Pea- 
body  is  indebted  to  or  has  property,  real  or  personal,  in  his  posses- 
sion or  under  his  control,  belonging  to  the  defendant  Richard  Roe^ 
and  that  said  defendant  has  not  property  in  this  state  liable  to  exe- 
cution sufficient  to  satisfy  the  plaintiff's  demand,  and  that  such 
indebtedness  or  property  is  not,  to  the  best  of  the  knowledge  and 
belief  of  affiant,  by  law  exempt  from  seizure  or  sale  upon  execution. 
Subscribed  and  sworn  to  before   me  this  ^  yohn  Doe. 

18th  day  of  January,  A.D.  i8P7. 
Abraham  Kent, 

Justice  of  the  Peace. ^ 

(2)  In  the  Justice's  Court.* 

Form  No.  333a. 

State  of  North  Dakota,  )  In  Justice  Court, 

County  of  Cass,  \     '     Before  Abraham  Kent, 

Justice  of  the  Peace 

John  Doe,  plaintiff,       ) 

against  >  Affidavit  for  Garnishment. 

Richard  Roe,  defendant,  ) 
State  of  North  Dakota,  )  ^ 
County  of  Cass,  ) 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  (or  the 
agent  or  attorney  of  the  plaintiff )  in  the  above  entitled  action  and 
makes  this  affidavit  in  his  own  (or  his)  behalf ;  that  said  action  is 
brought  to  recover  damages  founded  upon  (here  state  the  nature  of 
the  cause  of  action) ,  and  that  affiant  verily  believes  that  George  Pea- 
body  is  indebted  to  or  has  property,  real  or  personal,  in  his  posses- 
sion or  under  his  control,  belonging  to  the  defendant  Richard  Roe, 
and  that  said  defendant  has  not  property  in  this  state  liable  to 
execution  sufficient  to  satisfy  the  plaintiff's  demand,  and  that  such 
indebtedness  or  property  is  not,  to  the  best  of  the  knowledge  and 
belief  of  affiant,  by  law  exempt  from  seizure  or  sale  upon  execution.* 
Subscribed  and    sworn  to  before  me  this  ^  John  Doe, 

18th  day  of  January,  A.D.  i8P7. 

Abraham  Kent, 

Justice  of  the  Peace. ^ 

b.  The  Summons. 
(1)  In  the  District  Court. 

1.  Or  the  official  signature  of  the  of-  $ ^  460,  5670.    See  also  the  title  Affi- 

ficer  before  whom  the  affidavit  is  made,  davits,   i    Encyc.  of  Pl.   and   Pr. 

For  a  list  of  officers  before  whom  af-  328  et  seg, 

fidavits  may  be  made  in  North  Dako-  2.  N.  Dak.  Rev.  Codes  (1895),  §  SS^S* 
ta,    see  N.   Dak.   Rev.    Codes  (1895), 
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Form  No.  3333. 

(N.  Dak.  Rev.  Codes  (1895),  45384-) 
State  of  North  Dakota,  )  ^^ 

County  of  Burleigh,    \  ^®*     District  Court,  Sixth  Judicial  District 
yohn  Doe^  plaintiff, 
against 
Richard  Roe^  defendant,       \ 
and 
George   Peabody^  garnishee.  ^ 
The  state  of  North  Dakota  to  the  said  garnishee : 

You  are  hereby  summoned,  pursuant  to  the  annexed  affidavit,  as  a 
garnishee  of  the  defendant,  Richard  Roe,  and  required  within  thirty 
days  after  the  service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service,  to  answer  according  to  law,  whether  you  arc  in- 
debted to  or  have  in  your  possession  or  under  your  control  any 
property,  real  or  personal,  belonging  to  such  defendant,  and  to  serve 
a  copy  of  your  answer  on  the  undersigned  at  his  office  in  Bismarck 
in  the  county  of  Burleigh;  and  in  case  of  your  failure  so  to  do,  you 
will  be  liable  to  further  proceedings  according  to  law  ;  of  which  the 
said  defendant  will  also  take  notice. 

yeremiah  Mason,  Plaintiff's  Attorney. 
P.  O.  addiess  Bismarck,  Burleigh  county,  N.  D. 

(2)  In  the  Justice's  Court. 

Form  No.  333  4* 

(N.  Dak.  Rev.' Codes  (1895),  ^  5384.) 

State  of  North  Dakota,  )  In  Justice  Court, 

County  of  Cass.  \     '     Before  Henry  Grimshaw,  Justice  of 

the  Peace. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant, 

and 
yohn  Smith,  garnishee.  J 
The  State  of  North  Dakota  to  the  said  garnishee : 

You  are  hereby  summoned  {continuing  and  concluding  as  in 
Form  No.  3333) . 

20.  Ohio. 

a.  The  Affidavit. 

(1)  In  Aid  of  Execution  Generally.^ 

Form  No.  3  335* 
yohn  Doe,  plaintiff,      )  ^^^^  ^j  Common  Pleas— Allen  County. 

r> .  n     /I*^"  J  c     A     ^\  Affidavit  for  Garnishment. 

Richard  Roe,  defendant.  ) 

1.  Ohio  Rev.  Stat.  (1894),  §  553o- 
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State  of  Ohio,  )  ^^ 
Allen  County.  \ 

jfohn  Doe,  being  first  duly  sworn,  upon  oath  says  that  he  is  the 
plaintiff  (or  the  agent  or  the  attorney  of  the  plaintiff)  in  the  above 
entitled  action;  that  affiant  has  good  reason  to  believe  and  does 
believe  that  George  Peahody,  of  Lima  in  said  county,  has  in  his 
possession  property  of  the  said  defendant  Richard  Roe,  to  wit 
\here  describe  the  property  believed  to  be  in  the  possession  of  the 
garnishee) ,  -  yohn  JDoe» 

Subscribed  and  sworn  to  before  me 

this  6th  day  of  March,  i897. 
Abraham  Kent, 

Justice  of  the  Peace. ^ 

(2)  In  Aid  of  Exbcution  against  a  Railroad  Company.^ 

Form  No.  3336. 
yohn  Doe,  plaintiff,      ^ 

against  I  Court  of  Common  Pleas — Allen  County, 

The  Merrivale  Railroad  (  Affidavit  for  Garnishment. 

Company,  defendants.    J 
State  of  Ohio,  )  ^^ 
Allen  County.  \ 

yohn  Doe,  being  first  duly  sworn,  upon  oath  says  that  he  is  the 
plaintiff  (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above  en- 
titled action,  in  which  he  has  secured  judgment  for  the  sum  of  one 
hundred  and  ten  dollars  and  the  further  sum  of  twenty-three  dollars 
costs ;  that  plaintiff's  claim  in  said  action  was  for  cross-ties,  lumber, 
and  wood  furnished  to  said  defendants.  Affiant  further  states  that 
he  has  no  knowledge  of  any  property  of  said  defendants  liable  to 
levy  and  sale  upon  execution ;  and  that  George  Peabody,  of  Lima 
in  said  county,  is  indebted  to  said  defendant  (or  has  property  or 
claims  of  said  defendant  in  his  possession  or  under  his  control  as 
the  agent  of  said  defendant  or  otherwise).  yohn  Doe. 

Subscribed  and  sworn  to  before  me 
this  5th  day  of  May,  iS97. 

Abraham  Kent, 

Justice  of  the  Peace. ^ 

b.  The  Summons. 
(1)  In  General.J^ 
Form  No.  3337. 
(  Title  of  court  and  cause  as  in  Form  No,  SSS5, ) 
To  George  Peabody,  garnishee : 

Affidavit  having  been  made  by  yohn  Doe  (or  Leonard  A.  Ford, 

1.  Or   the  official  signature  of  the  davits,  i  Encyc.  of   Pl.   and  Pr. 

officer  before   whom    the  affidavit   is  328  et  seq. 

made.     For  list  of    the   officers  who  2.  Ohio  Rev.  Stat.  (1894),  h  54^5* 

may     take    affidavits     in     Ohio,    see  8.  Ohio  Rev.  Stat.  (1894),  §§  5530f 

Ohio  Rev.  Stat.  (1894),   §§  118,   533,  6498. 
124,   1247.      See  also  the  title  Apfi- 
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the  agent  or  attorney  of  yohn  Doe) ,  the  plaintiff  mentioned  in  the 
order  of  attachment  served  herewith,  that  he  has  good  reason  to 
believe  and  does  believe  that  you  have  in  your  possession  property 
belonging  to  Richard  Roe,  the  defendant  named  in  said  order  of 
attachment,  you  are  hereby  commanded  to  appear  in  the  said  court 
of  common  pleas  (or  before  the  said  justice  of  the  peace)  on  the 
return  day  mentioned  in  said  order  of  attachment,  to  answer  under 
oath  all  questions  put  to  you  touching  the  property  of  every  descrip- 
tion and  credits  of  Richard  Roe  in  your  possession  or  under  your 
control,  and  truly  disclose  the  amount  owing  by  you  to  the  said 
Richard  Roe  whether  the  same  is  due  or  not,  or  any  stock  held  by 
or  for  the  benefit  of  the  said  Richard  Roe. 

yohn  Lynch,  Sheriff  (or  Constable) A 

■ 

(2)  In  Aid  of  Exbcution  against  a  Railroad  Company.* 

Form  No.  3338. 

yohn  Doe,  pUintiflF,  ^  ^^^^     .  ^^^ 

agamst  I     p/     -^      awi 

The  Af err ivale  Railroad  Company ,  deftndtLikts,  |    p        .    ' 
and  George  Peabody,  garnishee.  J  ^' 

The  State  of  Ohio  to  said  garnishee : 

Pursuant  to  the  .affidavit  filed  herein,  you  are  required  to  pay  over 
and  deliver  to  the  officer  holding  the  writ  of  execution  in  the  above 
entitled  action  all  moneys,  properties,  or  claims  of  the  above  named 
defendant  in  your  possession  or  under  your  control,  or  which  may 
come  into  your  possession  or  under  your  control  at  any  time  before 
the  satisfaction  of  the  judgment  therein,  not  exceeding  the  sum  of 

8  dollars.  John  Hancock, 

(seal)  Clerk  of  the  Court  of  Common  Pleas 

of  Allen  County. 

e.  Notice  to  Garnishee  to  Appear  and  Answer. « 

Form  No.  3339. 

(  Title  of  court  and  cause  as  in  Porm  No.  3SS8.) 
To  George  Peabody,  the  garnishee  above  named  : 

You  are  hereby  notified  to  appear  before  the  clerk^  of  the  Court 
of  Common  Pleas  oi  Allen  county,  on  the  twenty-first  day  oi  April, 
i8P7,  at  ten  o'clock  in  theybr^noon,  at  the  office  of  said  clerk  in  the 
county  court  house  of  said  ^//^;;  county,  there  to  answer  such  ques- 
tions as  may  be  put  to  you  touching  the  property  of  every  descrip- 
tion, money,  and  credits  of  the  above  named  defendant  in  your 
possession  or  under  your  control.  John  Doe, 

Dated  April  19,  i897. 

1.  The  notice  should  be  signed  by        8.  This  amount  should  be  sufficient 
the  officer  serving  the  writ  of  attach-  to  satisfy  the  judgment  and  costs, 
ment.  4.  Ohio  Rev.  Stat.  (1894),  §  54^- 

2.  Ohio  Rev.  Stat.  (1894),  ^  54^5*  ^-  1*he  examination  may  also  be  had 
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21.  Oklahoma. 

a.  The  Affidavit. 

(1)  In  General. 

(a)  In  the  District  Court. ^ 

Form  No.  3340. 

OaSSL  County!'*""*'  !  ^°  *''*  ^'**"'=*  ^°"'*  ^°'  "^**  ^°"°*y' 

y(?A«  Z?(?^,  plaintiff,      ) 

against  >  Affidavit  for  Garnishment. 

EicAard  Hoe y  defendant,  ) 
Territory  of  Oklahoma,  ) 
Oklahoma  County.  ) 

John  Doe^  being  duly  sworn,  upon  oath  says  that  he  is  the  plain- 
tiff (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above  entitled 
action,  and  that  he  makes  this  affidavit  in  His  own  (or  his)  behalf; 
that  said  action  is  brought  to  recover  damages  founded  upon  (here 
state  the  nature  of  the  cause  of  action)  ^  and  that  the  amount  of  plain- 
tiff's claim  against  defendant  over  and  above  all  offsets  is  three 
hundred  dollars.  Affiant  further  states  that  he  verily  believes  that 
George  Peabody  of  said  county  is  indebted  to  (or  has  property  in 
his  possession  or  under  his  control  belonging  to)  the  said  defendant, 
and  said  defendant  has  no  property  liable  to  execution  sufficient  to 
satisfy  plaintiff's  demands,  and  that  the  indebtedness  and  property 
above  named  is,  to  the  best  of  affiant's  knowledge  and  belief,  not 
by  law  exempt  from  seizure  or  sale  upon  execution. 
Subscribed  and  sworn  to  before  me  )  John  Doe. 

this  8th  day  of  March,  iS97. 
Abraham  Kent, 

Justice  of  the  Peace.* . 

(b)  In  the  Justice* s  Court. ^ 

Form  No.  334 <• 

^  h     D         1  '   t'ff       ^      ^^  Justice's  Court. 

•^  l^.  '      /  Before   Abraham   Kent,  Justice   of  the 

ArA«rrfX"defendant.  ]      SS«W. *°^°»^>P'  •=*"°*y  "^ 

Territory  of  Oklahoma,  ) 
Oklahoma  County.           \ 
Before  the  undersigned,  a  justice  of  the  peace  of township 

before  any  officer  within  the  garnish-  For  a  list  of  the  officers  before  whom 

ee's  township,  competent  to  administer  *an  affidavit  may  be  made  in  Oklahoma, 

oaths.  see  Okla.  Stat.  (1893),  ^^  4235,  4238. 

1.  Okla.  Stat.  (1893),  ^  4079.  See  also  the  title  Affidavits,  i  En- 

2.  Or  the  official  signature  of  the  of-  cyc.  of  Pl.  and  Pr.  328  et  seq. 
ficer  before  whom  the  affidavit  is  made.        8.  Okla.  Stat.  (1893) ,  %  4693. 
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in  said  county,  personally  appeared  John  Doe,  who,  being  duly  sworn, 
says  that  he  is  the  plaintiff  (or  the  agent  or  attorney  of  the  plaintiff) 
in  the  above  entitled  action ;  that  affiant  has  good  reason  to  believe, 
and  does  believe,  that  George  Peahody  of  said  county  has  property, 
money,  goods,  chattels,  and  effects  in  his  hands  or  under  his  control 
belonging  to  the  defendant  (or  that  George  Peabody  of  said  county 
is  indebted  to  the  said  Richard  Roe).  Affiant  further  states  that 
the  said  Richard  Roe  is  justly  indebted  to  the  plaintiff  in  the  sum  of 
sixty-seven  dollars  over  and  above  all  legal  setoffs,  and  that  plaintiff 
has  good  reason  to  and  does  believe  that  he  will  lose  the  same  unless 
a  garnishee  summons  issue  to  the  aforesaid  George  Peabody. 

yohn  Doe, 
Subscribed  and  sworn  to  before  me 
this  8th  day  of  March,  iS97. 

Abraham  Kent, 

Justice  of  the  Peace.* 

(2)  In  Aid  of  Execution. 

(a)  In  the  District  Court, ^ 

Form  No.  3  34^- 
Temtory  of  Oklahoma,  )  j^  ^^^  J^.^^^^^  ^^^^  ^^^  ^j^  County. 
Oklahoma  County.  \  ^ 

Johr  Doe,  plaintiff, 

against  \    Affidavit  for  Garnishment. 

Richard  Roe,  defendant. 
•  Territory  of  Oklahoma, 
Oklahoma  County. 

yohn  Doe,  being  duly  sworn,  upon  oath  says  that  he  is  the  plain- 
tiff (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above  entitled 
action,  and  that  he  makes  this  affidavit  in  his  own  (or  his)  behalf; 
affiant  further  states  that  he  has  good  reasons  to  and  does  believe 
that  George  Peabody  oi  said  county  has  property  of  the  above  named 
defendant  Richard  Roe  (or  is  indebted  to  the  above  named  defendant 
Richard  Roe ) .  John  Doe, 

Subscribed  and  sworn  to  before  me 
this  9th  day  of  March,  iS97. 

Abraham  Kent, 

Justice  of  the  Peace.* 


ss. 


(3)  In  the  Justice* s  Court,^ 


John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

1.  See  supra,  note  3,  p.  889. 

2.  Okla.  Stat.  (1893),  §  439^- 


Form  No.  3343* 

In  Justice's  Court. 

Before  Abraham  Kent,  a  Justice  of  the 
Peace  of township,  County  of 


Oklahoma. 

8.  See  supra^  note  2,  p.  889. 
4.  Okla.  Stat.  (1893),  §§  4^5»  4^' 
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Territory  of  Oklahoma,  ) 
Oklahoma  County.  \ 

Before  me,  the  undersigned,  a  justice  of  the  peace  of town- 
ship, in  said  county,  appeared  yohn  Doe^  who,  being  duly  sworn, 
upon  oath  says  that  he  is  the  plaintiff  (or  ag^nt  or  attorney  of  the 
plaintiff)  in  the  above  entitled  action ;  and  that  affiant  has  good 
reason  to  and  does  believe  that  George  Peahody  of  said  county  has 
property  of  the  defendant  Richard  Roe  (or  is  indebted  to  the  de- 
fendant Richard  Roe),  yohn  Doe. 
Subscribed  and  sworn  to  before  me 

this  8th  day  of  March,  iS97. 
Abraham  Kent, 

Justice  of  the  Peace. ^ 

b.  Plaintiff's  Undertaking.  3 
Form  No.  3344* 

OhPh  "^  ^C     nt  (In  the  District  Court  for  said  county. 

yohn  Doe,  plaintiff. 


y  Plaintiff's  Undertaking.' 


against 

Richard  Roe,  defendant, 
and 
George  Peabody,   garnishee.  ^ 

Whereas  in  the  above  named  District  Court,  the  party  named  as 
plaintiff  has  commenced  a  civil  action  against  the  party  above  named 
as  defendant  to  recover  damages  founded  on  an  express  contract, 
praying  judgment  therein,  for  the  sum  oi  four  hundred  and  forty - 
five  dollars  and  sixty  cents,  pending  undetermined ;  and  whereas 
said  plaintiff  has  applied  to  the  clerk  of  the  said  District  Court  for 
a  garnishment  order  to  be  issued  out  of  said  court  in  said  action  to 
George  Peabody,  by  filing  with  said  clerk  an  affidavit  as  in  such  cases 
required  by  law ; 

Now,  therefore,  we,  yohn  Doe  as  principal,  and  Samuel  Short 
and  William  West  as  sureties,  do  hereby  undertake  and  bind  our- 
selves to  the  said  above  named  defendant,  Richard  Roe,  in  the  penal 
sum  of  seven  hundred^  dollars  that  if  the  said  order  of  garnishment 
be  issued,  the  above  named  plaintiff  shall  pay  to  the  said  defendant 
all  damages  he  may  sustain  by  reason  of  said  garnishment  if  the  said 
order  be  wrongfully  obtained. 

Witness  our  hands  this  19th  day  of  yanuary,  A.D.  i897. 

yohn  Doe. 
Samuel  Short. 

William   West. 

* 

1.  See  supra,  note  2,  p.  889.  double  the  amount  mentioned  in  the 

2.  Okla.  Stat.  (1893),  ^  4079.  plaintiff's  affidavit  for  the  order  of  gar- 
8.  This    amount    must    not  exceed     nishment.     Okla.  Stat.  (1893),  k  4^79- 
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e.  The  Summons. 

(1)  In  Attachment  Cask. 

Form  No.  3345* 

(Okla.  Stat.  (1893),  §  4080.) 

District  Court,  Oklahoma  County,  yohn  Doe,  Plaintiff,  vs.  Rich- 
ard Roe,  Defendant,  George  Peahody,  Gramishee. — ^The  Territory 
of  Oklahoma  to  said  Garnishee :  You  are  hereby  summoned,  pur- 
suant to  the  affidavit  filed  herein,  as  garnishee  of  the  defendant, 
Richard  Roe,  and  required  on  or  before  date  of  return  day,  to  an- 
swer according  to  law  whether  you  are  indebted  to,  or  have  in  your 
possession  or  under  your  control,  any  property,  real  or  personal,  be- 
longing to  such  defendant,  and  file  a  copy  of  your  answer  with  the 
clerk  of  this  court ;  and  in  case  of  your  failure  so  to  do  you  will  be 
liable  to  further  proceedings  according  to  law.  Of  which  the  said 
defendant  will  also  take  notice.  yohn  Hancock, 

Clerk  of  District  Court,  Oklahoma  County. 

Oklahoma  Territory. 

(2)  In  Aid  of  Execution.^ 

^  Form  No.  3346* 

Territoiy  of  Oklahoma,  j  j^  ^^  ^^^^     ^ 
Oklahoma  County.  \ 

John  Doe,  plaintiff, 
against 

Richard  Roe,  defendant, 
George  Peabody,   garnishee. 
The  Territory  of  Oklahoma  to  said  Garnishee : 

You  are  hereby  summoned,  pursuant  to  the  affidavit  filed  herein, 
as  garnishee  of  the  defendant  Richard  Roe,  to  answer  on  or  before 
the  third  day  of  April,  i8P7,  all  interrogatories  that  may  be  pro- 
pounded by  the  above  named  John  Doe,  concerning  the  indebted- 
ness due  from  you  to  said  defendant,  or  concerning  the  property 
of  said  defendant  that  you  have  in  your  possession  or  under  your 
control. 

Witness  my  hand  and  the  seal  of  said  court,  this  22d  day  of 
March,  i8P7.  John  Hancock, 

(seal)  Clerk  District  Court  of  Oklahoma  County. 

22.  South  Dakota, 
a.  The  Affidavit, 

Form  No.  3347* 

In  Justice  Court, 
ienry  Grimsl 
Justice  of  the  Peace. 

1.  Okla.  Stat.  (1893),  ^  4396. 


State  of  South  Dakota,  )    g^^ Jj  ^^^^^^  GHmshaw, 
County  of  Sanborn.        S  justice  of  the  Pei 
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John  Doe^  plaintiff, 

against  \  Affidavit  in  Garnishment. 

Richard  Roe,  defendant. 
State  of  South  Dakota,  \ 
County  of  Sanborn,        \ 

John  Doe,  being  first  duly  sworn,  on  oath  deposes  and  says  :  That 
he  is  the  plaintiff  in  the  above  entitled  action,  that  said  action  was 
duly  commenced  in  the  above  entitled  court  on  the  ^th  day  of  Jan- 
uary, A.D.  i8d7,  by  issuing  summons  out  of  said  court  directed  to 
said  defendant  Richard  Roe. 

That  deponent  has  good  reason  to  believe,  and  does  believe,  that 
one  John  Smith  now  has  property,  money,  credits,  and  effects  in 
his  hands  and  under  his  control  belonging  to  said  defendant  Rich- 
ard Roc;  that  the  grounds  for  such  belief  are  that  (stating  them)  ; 
that  said  John  Smith,  and  also  said  property,  money,  credits,  and 
effects,  are  all  now  within  said  county  of  Sanborn, 

That  .said  John  Smith  is  justly  indebted  to  said  defendant  in  the 
following  named  manner,  to  wit  (here  state  the  nature  of  the  in- 
debtedness), as  deponent  has  been  mformed  and  believes. 

That  said  defendant  Richard  Roe  is  justly  indebted  to  this  plain- 
tiff upon  a  contract  (here  state  the  nature  of  the  contract)  in  the 
sum  of  seventyfve  dollars,  over  and  above  all  legal  counterclaims 
and  set-offs. 

That  plaintiff  has  good  reason  to  believe,  and  does  believe,  that 
the  plaintiff  above  named  will  lose  the  aforesaid  sum  of  seventy-five 
dollars  unless  a  garnishee  summons  issue  to  the  aforesaid  John  Smith 
as  garnishee  defendant. 

That  the  grounds  for  such  belief  are  that  (stating  them) , 

Wherefore,  deponent  prays  that  a  garnishee  summons  be  issued, 
directed  to  the  aforesaid  John  Smith  as  garnishee  defendant. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  January, 
A.D.  1^97.  Philip  Johnson, 

Notary  Public  Sanborn  County,  S.  D. 

b.  The  Summons. 
Form  No.  3348* 

State  of  South  Dakota,  >    «  ,  ^°  ft'*'*'*  ^''V''*' 
Connty  oi  Sanborn.  Bf^tor^  Henry  Grtms haw 

^  '  Justice  of  the  Peace. 

John  Doe,  plaintiff,      )  Siummons  in  Garnishment, 

against  >  John  Smithy 

Richard  Roe,  defendtint,  )  Garnishee  Defendant. 

The  State  of  South  Dakota  to  the  Sheriff  or  any  Constable  of  said 
County  —  Greeting : 
Whereas,  on  the  4,th  day  of  January,  A.D.  i897,  action  was  be- 
gun in  the  above  entitled  court  by  John  Doe^  plaintiff,  against  Rich- 
ard Roe,  defendant;   and, 

Whereas,  on  the  11th  day  of  January,  A.D.  i857,  said  plaintiff 
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filed  with  this  court  an  affidavit  showing  that  John  Smith  of  said 
county,  the  above  named  garnishee,  has  in  his  hands  or  under  his 
control  property,  money,  credits,  and  effects,  within  said  county, 
due,  or  to  become  due,  to  said  principal  defendant  Richard  Roe. 

You  are  therefore,  in  the  name  of  the  state  of  South  Dakota 
commanded  to  forthwith  warn  and  summon  said  yohn  Smith  to  ap- 
pear before  me,  at  my  office  in  Woonsocket  in  said  county  and  state, 
on  the  20th  day  of  January,  A.D  i8P7,  at  the  hour  of  ten  o'clock 
in  the^br^noon  of  that  day,  then  and  there  to  make  disclosure  under 
oath,  to  be  filed  with  me,  touching  his  liability  as  garnishee  of  said 
principal  defendant  as  charged  in  said  affidavit,  a  copy  of  which  is. 
hereunto  annexed. 

You  are  further  likewise  commanded  to  forthwith  warn  and  sum- 
mon said  John  Smith  upon  his  liability  to  civil  damages  and  for 
contempt  of  court  as  garnishee  herein,  to  pay  no  money  and  to  deliver 
no  property  to  said  defendant,  Richard  Roe,  until  the  liability  of  the 
said  John  Smith  as  garnishee  defendant  is  fully  released  and  dis- 
charged by  law  And  of  this  summons  upon  said  John  Smith 
forthwith  make  legal  service  and  due  return. 

Given  under  my  hand  this  11th  day  of  January^  A.D.  i8P7. 

Henry  Grimshaw,  Justice  of  the  Peace. 


e.  Offloep's  Return  of  Service  of  Summons. 

Form  No.  3349* 

I  hereby  certify  that  the  within  summons  came  to  my  hands  on 
the  eighth  day  of  February,  A.D.  i8P7,  and  that  I  served  the  same 
on  the  within  named  garnishee,  George  Peahody,  by  delivering  to 
and  leaving  with  him  personally  in  said  county  a  true  and  attested 
copy  of  the  within  summons,  on  this  the  eighth  day  of  February,, 
i8P7.  John  Sullivan, 

Sheriff  of  Sanborn  County. 

28.  Tennessee, 
a.  The  Summons — In  Attachment  Gasci 

Form  No.  3350. 

State  of  Tennessee,  Smith  county. 
To  George  Peabody: 

I  hereby  notify  you  that  I  attach  all  the  property,  choses  in  action, 
and  effects  of  every  kind  in  your  hands  belonging  to  Richard  Roc, 
and  all  debts  which  you  owe  to  him,  by  virtue  of  a  writ  of  attach- 
ment in  my  hands  in  favor  of  John  Doe  against  the  estate  of  the 
said  Richard  Roe;  and  I  hereby  summon  you  to  appear  at  the  next 
term  of  the  Circuit  Court  for  Smith  county,  to  begin  on  the  first 

1.  Tenn.  Code  (1896),  §^  5239,  5240. 
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Monday  in  April  next,  when  and  where  said  attachment  is  return- 
able (or  before  Abraham  Keni^  a  justice  of  the  peace  of  Smith 
county  at  his  office  in  civil  district  l^o.  i,  on  the  Sd  day  of  Aprils 
1897,  before  whom  said  attachment  will  be  returned') ,  to  answer  on 
«)ath  what 'effects,  property,  choses  in  action  you  now  have,  or  may 
hereafter  come  into  your  hands  or  under  your  control,  belonging  to 
the  said  Richard  Roe,  at  the  time  of  the  serving  of  this  notice  and  the 
answering  of  the  same,  or  what  you  know  of  or  believe  to  be  in 
the  hands  of  any  other  persons  and  what  person  :  And  you  are  further 
notified  not  to  pay  any  debt  due  or  which  may  become  due  to  the 
said  Richard  Roe,  and  not  to  transfer  or  deliver  to  him  any  of  his 
property  that  is  now  in  your  possession  or  may  come  into  your 
possession,  but  hold  the  same  subject  to  this  garnishment. 

yohn  Lynch,  Sheriff  (or  Constable). 


b.  The  Summona— In  Aid  of  Bzeeutlon*! 

«  Form  No.  3351* 

State  of  Tennessee,  Smith  county 
To  George  Peabody: 

I  summon  you  to  appear  at  the  next  term  of  the  Circuit  Court  for 
Smith  county,  to  begin  on  Xhe  frst  Monday  in  April  next  (or 
before  Abraham  Kent,  a  Justice  of  the  peace  of  Smith  county,  at  his 
office  in  civil  district  No.  1,  on  the  third  day  of  April,  1897,  at  ten 
a  clock  A.  M.),  then  and  there  to  answer  on  oath  what  you  are  now 
indebted,  or  may  have  become  indebted  from  the  service  of  this 
notice  to  the  answering  of  the  same,  to  Richard  Roe,  against  whose 
property  I  have  in  my  hands  an  execution  in  favor  of  ^ohn  Doe 
which  he  has  no  property  in  my  county  to  satisfy;  and  also  to 
declare,  on  oath,  what  effects  (concluding  as  in  Form  No.  SS50), 


Form  No.  3352. 

(Precedent  in  Walton  v.  Sharp,  11  Lea  (Tenn.)  578.) 

To  yas.  E.  yohnson:  By  virtue  of  an  execution  in  my  hands 
against  the  estate  of  Nancy  Walton,  I  summon  you  to  appear  before 
the  judge  of  the  circuit  court  for  Campbell  county,  Tennessee^  at 
the  next  term  of  the  circuit  court  to  be  held  for  said  county,  at  the 
court-house  in  yacksboro,  on  the  third  Monday  of  March,  iSSl,  to 
answer  on  oath  such  questions  as  may  be  propounded  to  you  touch- 
ing  your  indebtedness  to  Nancy  Walton,  or  her  credits,  effects  or 
property  in  your  hands,  etc. 

This  6th  day  of  December,  188O. 

,  yohn  Hunly,  Deputy  Sheriff. 

1.  Tenn.  Code  (1896),  f  4815. 
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24.  Texas, 
a.  TheAffldaylt.1 

Form  No.  3353. 

yohn  Doe,  plaintiff,  '' 

against  No.  185. 

George  Peahody^    garnishee,    >        In  the  District  Court 

in  suit  against  of  Freestone  County,  Texas. 

Richard  Roc,  defendant.      J 
To  the  Honorable  District  Court  of  said  Freestone  County : 

The  above  named  plaintiff,  yohn  Doe,  respectfully  shows 
that  he  is  plaintiff  in  a  certain  cause  in  this  court,  numbered 
185  on  the  docket  thereof,  and  wherein  Richard.  Roc  is  de- 
fendant. 

That  in  said  suit  an  original  attachment  has  been  issued,  as  pro- 
vided in  title  X,  chapter  i,  of  the  Revised  Statutes,  for  the  sum 
of  one  thousand  and  four  dollars  and  fifty  cents,  therein  sued 
for.  (  Or  say  **  That  plaintiff  sues  defendant  in  said  suit  for  a  debt 
amounting  to  the  sum  of  one  thousand  and  fouP  dollars  diTidi  fifty 
cents.  That  said  debt  is  just,  due,  and  unpaid,  and  that  defendant 
has  not>  within  the  knowledge  of  plaintiff,  property  in  his  posses- 
sion within  this  state  *  subject  to  execution  sufficient  Jto  satisfy  such 
debt ;  and  that  the  garnishment  now  applied  for  is  not  sued  out  to 
injure  either  the  defendant  or^^  the  garnishee,"  or  **that  in  said 
suit  plaintiff  recovered  judgment  against  the  said  defendant,  on  the 
ith  day  of  yanuary,  i8P7,  for  the  sum  of  one  thousand  and  four 
dollars  zn^. fifty  cents,  with  interest  from  date  at  the  rate  of  six  per 
cent,  per  annum  and  all  costs  of  suit,  which  said  judgment  is  still 
of  force  and  unsatisfied,  and  that  said  defendant  has  not,  within 
the  knowledge  of  the  plaintiff,  property  in  his  possession  within 
this  state  subject  to  execution  sufficient  to  satisfy  such  judg- 
ment." ) 

The  plaintiff  has  reason  to  believe  and  does  believe  that  George  Pea- 
body,  who  resides  in  Fairfield,  Freestone  county,  Texas,  is  indebted* 

1.  Tex.  Rev.  Stat.  (1895),  arts.  217,  3.  Where  the  affidavit  stated  that  the 
219.  The  same  affidavit  may  be  used  writ  was  not  sued  out  to  injure  either 
in  justice*8  and  county  courts  by  chang-  the  defendant  "of  garnishee,  it  is  no 
ing  the  caption  and  address.  ground  for  quashing  the  writ,  the  use 

2.  The  following  words :  "  That  the  of  the  word  **  either"  clearly  showing 
said  J.  L.  S.  Hunt  and  W.  H.  Booth,  that  **or"  was  intended  instead  of 
as  the  firm  of  Hunt  &  Booth,  and  in-  the  word  "  of."  Broyles  v.  Jerrells 
dividually,  have  not,  within  the  knowl-  (Tex.  Civ.  App.  1896),  37  S.  W.  Rep. 
edge  of  the  affiant,  property  within  377. 

the  Western  district  of  Texas  subject  4.  Where  the  garnishment  proceed- 
to  execution,  sufficient  to  satisfy  said  ings  are  against  a  corporation  the  affi- 
judgment"  were  held  to  be  not  suffi-  davit  must  contain  an  allegation  that 
cient  within  the  statute  requiring  the  the  corporation  is  indebted  to  theprin- 
affidavit  for  garnishment  to  show  that  cipal  defendant,  and  it  is  not  sufficient 
the  defendant  has  not  property  within  to  allege  that  an  agent  of  the  corpora- 
the  state  subject  to  execution.  Booth  tion  is  so  indebted.  Bowers  r.  Conti- 
t'.  Denike,  65  Fed.  Rep.  44.  nental  Ins.  Co.,  65  Tex.  51. 
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to  the  defendant  and  that  he  has  in  his  hands  effects  belong- 
ing to  the  defendant  (or  that  plaintiff  has  reason  to  believe,  and 
does  believe  that  the  said — giving  style  of  corporation  or  joint  stock 
company,  if  the  garnishee  is  such  —  is  an  incorporated  joint  stock 
company,  and  that  the  said  defendant  is  the  owner  of  shares  in  said 
company  and  has  an  interest  therein).  Plaintiff  prays  for  a  writ  of 
garnishment  against  the  said  George  PeaboMy  and  for  further  pro- 
ceedings thereon,  as  in  like  cases  are  provided  by  law. 

yohn  Doe. 

yohn  Doe,  the  plaintiff  mentioned  in  the  foregoing  application, 
being  duly  sworn,  upon  his  oath  says  that  the  facts  stated  therein 
are  true.  yohn  Doe. 

Sworn  and  subscribed  to  before  me,  Abraham  Kent,  this  18th 
day  of  yanuary,  i8P7.l  Abraham  Kent, 

Justice  of  the  Peace  and  ex-officio 
Notary  Public  of  freestone  county.* 


b.  Plalntiirs  Undertaking.  8 

Form  No.  33  54* 

yohn  Doe     ) 
against        >      Suit  in  District  Court  of  Freestone  County. 
Richard  Roe.  ) 

Know  aU  men  by  these  presents,  that  we,  yohn  Doe,  as  principal, 
and  Samuel  Short  and  William  West,  as  sureties,  do  hereby  acknowl- 
edge ourselves  bound  to  pay  to  Richard  Roe ^  defendant,  the  sum  of 
two  thousand^  dollars;  conditioned  that  yohn  Doe,  the  plaintiff, 
who  has  applied  for  a  writ  of  garnishment  in  said  suit  against  George 
Peabody,  will  prosecute  his  suit  to  effect,  and  pay  all  damages  and 
costs  that  may  be  adjudged  against  him  for  wrongfully  suing  out 
said  garnishment. 

Witness  our  hands  this  the  18th  day  of  yanuary,  A.D.  i8P7. 

yohn  Doe, 
Samuel  Short. 
William    West. 
Approved  this  18th  day  of  yanuary,  i8P7. 

David  Duncan,  Clerk, 

District  Court,  Freestone  County. 
By  Robert  Armstrong,  Deputy. 


1.  Where  the  jurat  is  omitted  from  whom  affidavits  may  be  made  in  Texas, 

the  affidavit  through  some  clerical  er-  see  Tex.  Rev.  Stat.  (1895),  art.  4.     See 

ror,  it  will  be  regarded  as  a  mere 'formal  also  the  title  Affidavits,  i  Encyc. 

defect  which   may    be    remedied    by  of  Pl.  and  Pr.  328  et  seq. 

amendment.     White  v.  Casey,  25  Tex.  8.  Tex.  Rev.  Stat.  (1895),  art.  218. 

55a.  4.  This  sum  should  be  double  the 

8.  Or  the   official   signature  of  the  amount  of  thedebt  claimed  by  the  plain- 
officer   before  whom   the  affidavit  is  tiff  in  his  affidavit.     Tex.   Rev.  Stat 
made.     For  a  list  of  the  offi'^ers  before  (1895),  art.  218. 
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e.  The  Writ. 

(1)  In  General. 

Form  No.  3355* 
(Tex.  Rev.  SUt.  (1895),  art.  333.) 
The  State  of  Texas, 

To  the  sheriff  or  any  constable  of  Freestone  county,  greeting : 
Whereas,  in  the  District  court  of  Freestone  county  (or  in  the  Jus- 
tice's court  of  Precinct  No.  7,  in  Freestone  county),  in  a  certain 
cause  wherein  yokn  Doe  is  plaintiff  and  Richard  Roe  is  defendant, 
the  plaintiff  claiming  an  indebtedness  ag^ainst  the  said  Richard  Roe 
of  Jive  hundred"^  dollars,  besides  interest  and  costs  of  suit,  has 
applied  for  a  writ  of  garnishment  against  George  Peahody^  who  is 
alleged  to  be  a  resident  of  your  county  (or  to  be  tvithinyour  county) ; 
therefore  you  are  hereby  commanded  forthwith  to  summon  the  said 
George  Peabody,'^  if  to  be  found  within  your  county,  to  be  and  ap- 
pear before  the  said  court  at  the  next  term  thereof,  to  be  held  at 
Fairfield  in  said  county,  on  the  Sd  day  of  Aprils  i8P7,  then  and 
there  to  answer  upon  oath  what,  if  anything,  he  is  indebted  to  the 
said  Richard  Roe,  and  was  when  this  writ  was  served  upon  him, 
and  what  effects,  if  any,  of  the  said  Richard  Roe  he  has  in  hi& 
possession,^  and  when  this  writ  was  served,  and  what  other  persons, 
if  any,  within  his  knowledge,  are  indebted  to  the  said  Richard  Roe, 
or  have  effects  belonging  to  him  in  their  possession.  Herein  fail 
not,  but  of  this  writ  make  due  return  as  the  law  directs. 

Witness  :*  yohn  Hancock,  Clerk  of  the  District  Court  of  Free- 
stone County. 

Given  under  my  hand  and  the  seal  of  said  court,  at  office  in  FaiK 
Jield,  this  Hth  day  of  March,  A.D.  i8P7. 

(seal)  yohn  Hancock,  Clerk, 

District  Court,  Freestone  Countv. 

Form  No.  335<^- 
(Precedent  in  Sun  Mut.  Ins.  Co.  v.  Seeligson,  59  Tex.  6.) 

The  State  of  Texas  to  the  sheriff  or  any  constable  of  Galveston 
county,  greeting : 

1.  It  has  been  held  to  be  error  to  or  a  joint  stock  company  in  which  the 

sustain  exceptions  to  the  writ  of  gar-  defendant  is  alleged  to  be  the  owner 

nishment  upon  the  ground  that  it  did  of  shares,  the  following  words  should 

not  recite  the  amount  of  the  indebted-  be  inserted  in  the  writ  at  this  point: 

ness  as  claimed  against  the  original  '*  and  further  to  answer  what  number 

defendant.     Curtis  v,  Henrietta  Nat.  of  shares,  if  any,   said   Richard  Roe 

Bank,  78  Tex.  360.  owns    in    said    company    and  owned 

8.  Where  the  garnishee  is  a  corpora-  when  said  writ  was  served." 

tion  and  the  writ  commands  the  officer  4.  If  issued  bj  a  justice  of  the  peace 

to  summon  a  person   named   as  the  the  writ  would  conclude  as  follows : 

agent   of    the  corporation,   but   does  "Given  under  mj  hand,  this -^A  day 

not  direct  the  corporation  itself  to  be  of  March,  i897. 

summoned,  the  writ  is  fatally  defec-  Abraham  Kent, 

tive.  Insurance  Co.  of  North  America  Justice  of  the  Peace. 

z\  Friedman,  74  Tex.  56.  Precinct-  No.  1,  Freestone  County, 

8.  If  the  garnishee  be  a  corporation  Texas." 
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Whereas,  in  the  district  court  of  Galveston  county,  in  a  certain 
suit  wherein  George  Seeligson  and  Liberty  S.  McKinney,  who  com- 
pose the  firm  of  George  Seeligson  dk  Co.,  are  plaintiffs,  and  Rowell 
Brothers,  of  Whitney,  Hill  county,  Texas,  are  defendants,  the 
plaintiff  claiming  an  indebtedness  against  the  said  Rowell  Brothers 
of  %620.S0,  being  interest  and  cost  of  suit,  has  applied  for  a  writ  of 
garnishment  against  the  Sun  Mutual  Insurance  Company,  and  serv- 
ice on  y antes  Sorley,  agent  and  attorney  of  said  company,  for  the 
purpose  of  service,  who  is  alleged  to  be  a  resident  of  your  county : 
Therefore  you  are  hereby  commanded  forthwith  to  summon  the  said  ^ 
Sun  Mutual  Insurance  Company,  if  to  be  found  within  your  county, 
to  be  and  appear  before  the  said  court  at  the  next  term  thereof,  to 
be  held  at  Galveston  the  7th  day  of  February,  A.D.  i8W,  there  and 
theri  to  answer  upon  oath  what,  if  anything,  the  Sun  Mutual  Insur^ 
ance  Company  is  indebted  to  the  said  Kowell  Brothers  [and  was  when 
this  writ  (continuing  and  concluding  as  tn  Form  No.  SS66)'\.^ 

(8)  Whbrb  the  Garnishbb  Livbs  in  Anothbr  County. 

Form  No,  3357* 

(Tex.  Rev.  Stat.  (1895),  art.  233.) 

The  State  of  Texas, 

To  the  sheriff  or  any  constable  of  Freestone  county,  greeting : 
Whereas,  in  a  certain  cause  pending  in  the  District  Court  of  Bexar 
county  (or  in  the  Justice*  s  court  of  Precinct  No.  1  in  Bexar  county), 
therein  yohn  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  where- 
in the  plaintiff  claims  of  the  said  defendant  the  sum  oijive  hundred^ 
dollars,  besides  interest  and  costs  of  suit,  a  writ  of  garnishment  was 
issued  against  George  Peabody^  of  your  county,  which  was  duly 
served  upon  him  on  the  f^th  day  of  march,  i8P7,  requiring  him  to 
answer  thereto  before  the  said  court  at  its  late  term  ;  and  whereas 
the  said  garnishee  has  failed  to  answer  as  required  by  said  writ ; 
and  whereas  a  commission  has  been  issued  by  the  said  court  and 
lodged  in  my  hands,  whereby  I  am  commanded  to  summon  the  said 
George  Peabody  before  me  to  make  such  answer :  Therefore,  you 
are  hereby  commanded  forthwith  to  summon  the  said  George' Pea- 
body,^  if  to  be  found  within  your  county,  to  be  and  appear  before 
me,  at  my  office  in  Fairfield,  on  the  20th  day  of  April,  i8P7,  then 
and  there  to  answer  upon  oath  what,  if  anything,  he  is  indebted  to 
the  aforesaid  Richard  Roe,  and  was  (concluding  as  in  Form  No. 
S366).^ 

1.  The  words  ''James  Sorley,  agent  8.  The  words  enclosed  in  and  to  be 

and    attorney  for  the"   are    omitted  supplied  within  [    ]  will  not  be  found 

from  the  text,  though  appearing  in  the  in  the  reported  case, 

reported  case,  their  addition  having  8.  See  Jiv/ra,  note  i,  p.  898. 

rendered  the  citation  fatallj  defective  4.  See  supra,  note  2,  p.  898. 

in  that  it  did  not  direct  the  garnishee,  6.  This  writ  maj  be  issued  bj  anj 

but  the  agent  of  the  garnishee,  to  be  one  of  the  officers  mentioned  in  Tex. 

summoned.                         '  Rev.  Stat.  (1895),  art.  229. 
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25.  Vii^nia— The  Summons. 

a.  InAttaehmentCase.! 

Form  No.  335  8- 
To  George  Peahody: 

You  are  hereby  notified  that  you  are  required  to  appear  at  the 
term  of  court  to  which  the  within  attachment  is  returnable,  then 
and  there  to  disclose  on  oath  in  what  sum  you  are  indebted  to  the 
within  defendant  and  what  effects  of  the  within  defendant  you  have 
in  your  hands.  John  Lynch,  Sheriff  (or  Constable'). 

b.  In  Aid  of  Exeeation.2 
(1)  In  thb  Circuit  Court. 

Form  No.  33  59* 

The  Commonwealth  of  Virginia, 

To  the  sheriff  of  the  county  of  Augusta,  Greeting  : 
Whereas,  on  the  Jiih  day  of  December^  iS96,  a  writ  oi  fieri  facias 
w^as  sued  out  of  the  clerk's  office  of  the  Circuit  Court  of  the  county 
of  Augusta  by  John  Doe  to  the  sheriff  of  the  county  of  Augusta 
directed,  returnable  to  the  second  Monday  in  January^  i8P7,  in 
favor  of  the  said  John  Doe  against  Richard  Roe  for  %600^  with 
legal  interest  thereon  from  the  20th  day  of  November^  i8P^,  till 
paid,  and  $j?5  costs ;  and  a  suggestion  having  been  filed  in  the  clerk's 
office  aforesaid,  by  the  said  John  Doe^  that  by  reason  of  the  lien 
of  said  writ  oi  fieri  facias  there  is  a  liability  on  George  Peabody: 
Therefore,  we  command  you  that  you  summon  the  said  George 
Peabody  to  appear  before  the  judge  of  our  Circuit  Court  of  the 
county  of  Augusta  at  the  court  house  thereof,  on  the  first  day  of 

the  next  regular  term  of  our  said  court  (being  the day  of 

next),  to  answer  the  said  suggestion.     And  have  then  there  this 
writ. 

Witness,  David  Duncan,  clerk  of  our  said  court,  at  the  court 
house,  the  SOth  day  of  January,  i8P7,  and  in  the  121st  year  of  the 
commonwealth.  David  Duncan^  Clerk. 

(2)  In  the  Justice's  Court.^^ 
Form  No.  3360. 

The  Commonwealth  of  Virginia, 

To  John  Fen,  a  constable  of  the  county  of  Augusta,  Greeting : 
Whereas,  on  the  2d  day  of  January,   i8P7,  before  me,  Henry 

1.  Va.  Code  (1887),  §  2967.  This  %,  Va.  Code  (1887),  §  3609. 
summons  is  indorsed  on  the  back  of  the  8.  Va.  Code  (1887),  §  3609. 
copy  of  the  writ  of  attachment. 
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Grimshaw,  a  justice  of  the  peace  for  said  county,  yohn  Doe  recov- 
ered against  Richard  Roe  judgment  for  %60,  with  legal  interest 
thereon  from  the  1st  day  oi  December,  iS96,  till  paid,  and  $i() costs, 
upon  which  said  judgment  a  writ  of  Jieri  facias  issued,  and  has 
been  delivered  to  the  said  yohn  Pen  for  execution;  and  it  being 
suggested  by  the  said  judgment  creditor,  that  by  reason  of  the  lien 
of  his  said  writ  oi  fieri  facias  there  is  a  liability  on  yohn  Smith: 
Therefore  we  command  you  to  summon  the  said  yohn  Smith  to 
appear  before  me  or  some  other  justice  of  the  peace  for  the 
said  county  at  Staunton,  in  said  county,  on  the  2J^th  day  of 
Pehruary,  i8P7,  to  be  examined  on  oath  to  answer  such  sugges- 
tion. And  this  you  shall  in  no  wise  omit.  And  have  there  this 
summons. 

Witness  Henry  GrimShaw,  a  justice  of  the  said  county,  this 
25th  day  of  yanuary,  i8^7,  and  in  the  121st  year  of  the  common-* 
wealth.  Henry  Grimshaw,  J.  P, 


26.  Washington. 

a.  The  Affidavit,  i 
(1)  In  the  Superior  Court. 

Form  No.  3361. 

In  the  Superior  Court  of  the  State  of  Washington,  in  and  for  the 
County  of  King, 

^'^"  fSn??"'''''      I  No.m. 

Richard  Roe,  defendant.  )  Affidavit  for  Garnishment. 

State  of  Washington,  ) 
County  of  King,  \  ®^' 

yohn  Doe,  being  first  duly  sworn,  on  oath  deposes  and  says:  That 
he  is  the  plaintiff  (or  the  agent  or  attorney  of  the  plaintiff)  in  the 
above  entitled  action ;  that  said  action  is  brought  by  said  plaintiff  to 
recover  from  said  defendant  Richard  Roe  a  debt  of  five  hundred 
dollars,  which  debt  is  just,  due,  and  unpaid,  and  that  the  garnishment 
applied  for  is  not  sued  out  to  injure  either  the  defendant  or  the 
garnishee ;  that  the  plaintiff  has  reason  to  believe  and  does  believe 
that  George  Peahody,  residing  at  Seattle,  in  King  county,  state  of 
Washington,  is  indebted  to  the  defendant  above  named,  or  that  he 
has  in  his  possession  or  under  his  control  personal  property  or  effects 
belonging  to  the  defendant  Richard  Roe  (if  the  garnishee  is  an  in- 
corporation or  joint  stock  company,  continue  and  that  said  defend- 
ant is  the  owner  of  shares  in  such  company  or  has  an  interest 
therein),  yohn  Doe. 

1.  Wash.  Laws  (1893),  «•  5^*  M  »»  3;  Huntley's  Code  Proc.  Wash.  (1893),  M 
346.348- 
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Subscribed  and  sworn  to  before   me,  this  18th  day  of  yanuary, 
A.D.  i8P7.  Henry  Grimshaw^ 

(sbal)^     Notary  Public  in  and  for  the  State  of  Washington, 

residing  at  Seattle,  in  said  State.* 


(2)  In  the  Justice's  Gocrt.* 

Form  No.  336a. 

In  Justice's  Court.  ' 
Before  Abraham  Kent,  Justice  of  the  Peace  in  and  for  — ^*  Pre- 
cinct, King  County,  State  of  Washington. 

Richard  Roe,  defendant.  )  Affidavit  for  Garnishment. 

State  of  Washington,  ) 
County  of  King.  \  **' 

yohn  Doe  (or  Samuel  Short)  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he,  the  said  yohn  Doe  (or  that  yohn  Doe), 
as  plaintiff,  has  commenced  an  action  in  the  above  entitled  court 
against  Richard  Roe  as  defendant,  to  recover  the  sum  of  sixty-five 
dollars ;  that  affiant  has  good  reason  to  believe  that  George  Peabody 
of  said  county  is  indebted  to  the  defendant,  Richard  Roe,  or  has  per- 
sonal property  in  his  possession,  or  under  his  control,  belonging  to 
the  said  defendant  and  not  by  law  exempt  from  sale  or  execution. 
And  affiant  demands  that  said  George  Peabody  be  summoned  as 
garnishee  in  said  action.  yohn  Doe, 

Subscribed  and  sworn  to  before  me,  this  18th  day  of  yanuary, 
A^D.  i8P7.  yohn  L.  Barnes, 

(seal)^     Notary  Public  in  and  for  the  State  of  Washington, 

residing  at  Seattle  in  said  State.* 

b.  Plalntur'8  Bond.4 

Form  No.  3363* 

The  State  of  Washington,  )  ^^ 
County  of  Spokane,  \ 

In  the  Superior  Court  of  the  State  of  Washington,  in  and  for  the 
County  of  Spokane, 

yohn  Doe^^^\B\ntm,       )  ^^  ^^^ 

„ .  ,       ,  agams  f  Bond  for  Garnishment. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  yohn   Doe,  plaintiff 

1.  The  addition  of  the  notarial  seal    See  the  title  Affidavits,  iEncyc.of 
and  the  place  of  the  notary's  residence    Pl.  and  Pr.  328  et  seq, 
is  not  necessarj.     i  Hill's  Anno.  Stat.        8.  2  Hill's  Anno.  Stat.  Wash.  (1891), 
Wash.  (rSgi),  \  333.  $  1493. 

8.  Or  the  official  signature  of  the  of- .      4.  Wash.  Laws  (1893)1  c*  5^*  t  '« 
ficer  before  whom  the  affidavit  is  made.     Huntley's  Code  Proc.  Wash.  (1893)1  4 

347. 
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in  the  above  entitled  action,  as  principal,  and  John  Fen  and  Richard 
Den,  as  sureties,  are  held  and  firmly  bound  unto  Richard  Roe,  the 
defendant  in  said  action,  in  the  full  sum  of  one  thousand  dollars 
{%1,000),  lawful  money  of  the  United  States,  for  the  payment  of 
which  said  sum,  well  and  truly  to  be  made  to  said  defendant  Rich- 
ard Roe,  we  bind  ourselves  and  each  of  us,  our  and  each  of  T>ur 
heirs,  executors,  and  administrators  firmly  by  these  presents.  Sealed 
with  our  seals  and  dated  this  18th  day  ot  yanuary,  i897. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas  an 
action,  entitled  as  above,  has  been  commenced  in  the  above  entitled 
court  by  the  above  named  plaintiff,  which  said  action  is  for  the  re- 
covery of  the  sum  oi  five  hundred  dollars  {%500)  from  the  above 
named  defendant,  and  in  which  said  action  plaintiff  has  applied  for 
a  writ  of  garnishment,  returnable  into  said  court ;  now,  therefore, 
if  said  plaintiff  shall  prosecute  said  action,  and  shall  pay  all  damages 
and  costs  that  may  be  adjudged  against  said  plaintiff  for  wrongfully 
suing  out  said  writ  of  garnishment,  not  exceeding  the  sum  of  one 
thousand  dollars  {%1,000),  then  these  presents  shall  be  void;  other- 
wise be  and  remam  in  full  force,  virtue,  and  effect. 

yohn  Doe,  ^sbal' 
yohn  Fen.  f sbal^ 
Richard  Den.  (sbal! 

e.  The  Writ. 

(1)  In  the  Supbrior  Court. 

Form  No.  3364* 

(Huntley's  Code  Proc.  Wash.  (1893),  k  35i*) 

The  State  of  Washington,  )  ^^ 
County  of  Spokane.  \ 

In  the  Superior  Court  of  the  State  of  Washington, 
in  and  for  the  County  of  Spokane. 

yohn  Doe,  plaintiff,      ) 

against  >  Writ  of  Garnishment. 

Richard  Roe,  defendant.  ) 

The  State  of  Washington,  to  George  Peahody,  Greeting : 

Whereas,  in  the  Superior  Court  of  the  State  of  Washington,  in 
and  for  Spokane  County,  in  a  certain  cause  wherein  yohn  Doe  is 
plaintiff,  2ind  Richard  Roe  is  defendant,  the  plaintiff  claiming  an 
indebtedness  against  the  said  Richard  Roe  of  Jive  hundred  dollars 
{%500),  besides  interest  and  cost  of  suit,  has  applied  for  a  writ  of 
garnishment  against  you. 

Now,  therefore,  you  are  hereby  commanded  to  be  and  appear 
before  the  said  court  within  twenty  days  after  the  service  upon  you 
of  this  writ,  if  served  within  Spokane  county,  and  within  thirty 
days  after  the  service  of  this  writ  upon  you  if  served  in  any  other 
county  in  the  state,  then  and  there  to  answer  upon  oath  what,  if 
anything,  you  are  indebted  to  the  said  Richard  Roe,  and  were  when 
this  writ  was  served  upon  you,  and  what  effects,  if  any,  of  the  said 
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Richard  Roe  you  have  in  your  possession  or  under  your  control, 
and  had  when  this  writ  was  served  upon  you.*^ 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
r  V  and  affixed  the  seal  of  said  court,  this  18ih  day  of 

\  '  yanuary,  A.D.  i8P7,  at  Spokane^  Washington. 

David  Duncan,  Clerk  of  said  Court. 
By  Robert  Armstrong,  Deputy. 
P,  H,   Winston, 

Attorney  for  Plaintiff.* 

(2)  In  the  Justice's  Court. 
Form  No.  3365. 

(2  Hill's  Anno.  Stat.  Wash.  (1891),  $  1503.) 
State  of  Washington,  ) 
King  County.  \  ^®* 

The  State  of  Washington  to  George  Peahody: 

Whereas  a  summons  (or  notice  and  complaint')  has  been  issued  by 
Abraham  Kent,  a  justice  of  the  peace  of  said  county,  returnable  on 
the  16th  day  of  yanuary,  A.D.  i8P7,  in  favor  of  yohn  Doe,  plain- 
tiff, and  against  Richard  Roe,  defendant ;  and  whereas  the  plaintiff 
(or  yohn  Fen  in  behalf  of  the  plaintiff)  has  made  oath  that  you 
have  property  in  your  possession  or  under  your  control  belonging 
to  the  defendant  (or  are  indebted  to  said  defendant),  now,  there- 
fore, you  are  hereby  summoned  to  be  and  appear  before  the  said 
justice  at  his  office  in  said  county  on  the  return  day  of  said  sum- 
mons (or  notice  and  complaint),  at  ten  o'clock  in  the  forenoon  of 
said  day,  then  and  there  to  answer,  under  oath,  touching  your 
liability  as  garnishee. 

Given  under  my  hand  this  16th  day  of  yanuary,  i897. 

George  Strong,  Constable  (or  Sheriff). 

d.  Offleep's  Return  of  Senrioe  of  the  Writ. 

Form  No.  3366. 

State  of  Washington,  ) 
County  of  Spokane.     \ 

I,  P.  K.  Pugh,  sheriff  of  Spokane  county,  state  of  Washington,, 
do  hereby  certify  that  I  have  served  the  within  writ  of  garnishment, 
in  the  within  entitled  action,  on  the  within  named  George  Peahody, 
of  Spokane,  in  Spokane  county,  state  of  Washington,  on  the  eighth 
day  of  February,  A.D.  \%97,  by  then  and  there  delivering  to  him' 
personally  a  copy  of  said  writ  of  garnishment,  certiBed  to  be  such 
copy  by  yeremiah  Mason,  attorney  for  plaintiff  (or  by  then  and 

1.  If  the  garnishee  be  an   incorpo-  any,  the  said  Richard  Roe  owns  in  said 
rated  or  joint  stock  company  wherein  company,  and  owned  when  this  writ 
defendant  is  alleged  to  be  interested  or  was  served  upon  him." 
an  owner  of  shares,  add,  "  and  further  S.  The  post-oflfice  address  of  the  plain- 
to  answer  what  number  of  shares,  if  tifTs  attorney  should  be  added. 
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there  delivering  to  Samuel  Peabody^  a  suitable  person,  and  a  mem- 
ber of  the  family  of  the  said  George  Peabody,  at  his  usual  place  of 
residence,  a  copy  of  said  writ  of  garnishment,  certified  to  be  such 
copy  by  yeremiah  Mason,  attorney  for  plaintiff), 

P.  K.  Pugh, 
Sheriff  of  Spokane  County,  Wash. 

27.  West  Vi]!*giiiia. 

a.  The  Summons— In  Aid  of  Exeeutlon.i 

Form  No.  3367. 

The  State  of  West  Virginia, 

To  the  Sheriff  of  the  County  of  Preston,  Greeting: 
Whereas  on  the  fourth  day  of  December,  iS96,  a  writ  of  fieri 
facias  was  sued  out  of  the  clerk's  office  of  the  Circuit  Court  of  the 
county  of  Preston  by  ^ohn  Doe,  to  the  sheriff  of  the  county  of 
Preston,  directed  returnable  (continuing  and  concluding  as  in  Form 
No.  3359). 

b.  The  Summons  —  In  Attachment  Case.  2 

Form  No.  3368. 

To  George  Peabody: 

You  are  hereby  required  to  appear  at  the  next  term  of  the  court 
in  which  the  within  action  is  pending,  then  and  there  to  disclose  on 
oath  in  what  sum  you  are  indebted  to  the  within  named  defendant, 
and  what  effects  of  the  within  named  defendant  you  have  in  your 
hands.  John  Hancock,  Clerk. 

28.  Wiseonsin. 

a.  TheAffldayit. 

(1)  In  the  Circuit  Court.^ 

Form  No.  3369. 

Circuit  Court,  Pierce  County. 
John  Doe,  plaintiff,      "1 

/?fV^tfrrf/?£>^^  defendant.   [ 
yohn  Smith,  garnishee.  J 
State  of  Wisconsin,  ) 
Pierce  County.  \ 

yohn  Doe,  being  duly  sworn,  says  that  he  is  (or  is  the  agent  of) 
the  above  named  plaintiff  and  makes  this  affidavit  on  his  own  be- 
half ;  that  a  summons  has  been  issued  in  the  above  entitled  action ; 
that  the  same  is  an  action  to  recover  damages  founded  upon  contract ; 

1.   W.  Va.  Code  (1887),  p.  873,  ^  10.     the  copy  of  the  writ  of  attachment 
a.  W.  Va.    Code    (1887),   p.   725,  ^        8.  2  Sanb.  &  B,  Anno.  Stat.  Wis. 
5.      This    summons    is    indorsed    on     (1889),  %  2753. 
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that  the  amount  of  the  said  plaintiff's  claim  against  the  above  named 
defendant  is  one  hundred  and  /w^/t^^  dollars  and^^/y  cents  over  and 
above  all  setoffs;  that  this  affiant  verily  believes  that  George  Pea- 
body,^  of  said  county  is  indebted  to  or  ^  has  property,  real  or  personal, 
in  his  possession  or  under  his  control  belonging  to  the  defendant  Rich- 
ard Roe,  and  that  such  defendant  has  not  property  liable  to  execution 
sufficient  to  satisfy  the  plaintiff's  demand,  and  that  such  indebted^ 
ness  or  property  is,  to  the  best  of  the  knowledge  and  belief  of  this 
affiant,  not  by  law  exempt  from  seizure  or  sale  upon  execution.' 
Subscribed  and  sworn  to  before  me,  this  18th  )  yohn  Doe, 

day  of  January,  A.D.  i8P7.  \ 

Abraham  Kent, 

Justice  of  the  Peace.^ 

(2)  In  thb  Justice's  Court.* 

Form  No.  3370. 
yohn  Doe,  plaintiff,  )  On 


against  >  Abraham  Kent, 

Richard  Roe,  defendant.  )  Justice  of  the  Peace. 

State  of  Wisconsin,  ) 

Pierce  County.  \     '  John  Doe,  being  duly  sworn,  deposes  and 

says  that  he  makes  this  .affidavit  for  and  on  behalf  of  the  plaintiff 
above  named ;  that  the  above  entitled  action  is  founded  on  contract, 
and  that  he  has  good  reason  to  believe  *  that  George  Peabody  is  in- 
debted to  the  above  named  defendant  Richard  Roe,  and  ^  has  per- 
sonal property,  money,  credits,  or  effects  in  his  possession  or  under 
his  control,  belonging  to  Richard  Roe,  said  defendant,  and  demands 
of  the  officer  who  shall  execute  this  writ  in  said  case  to  summon  the 
said  George  Peabody  as  garnishee. 

Deponent  further  says  that  he  has  good  reason  to  believe  that  the 
indebtedness,  property,  money,  credits,  or  effects  herein  mentioned 
are  not  by  law  exempt  from  seizure  or  sale  on  execution,*  or  on 

• 

1.  Any  number  of  garnishees  may  be  ceeding.     Steen  v,   Norton,  45  Wis. 

embraced  in  an  affidavit,  but  where  a  412. 

joint  liability  is  claimed  against  any  it  4.  Or  the  official  signature  of  the 

should  be  so  stated  in  the  affidavit.    2  officer   before  whom  die  affidavit  is 

Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  4  made.    For  a  list  of  the  officers  before 

2753.  whom  affidavits  may  be  made  in  Wis* 

t.  The  affidavit  for  garnishment  is  consin,  see  2  Sanb.  &  B.  Anno.  Stat 

not  defective  when  it  uses  the  disjunc-  Wis.  (1889),  4  4086.    See  also  the  title 

tive  form,  t.  e,,  'Ms  indebted  to  or  has  Affidavits,   i   Encyc.  of  Pl.  and 

property."     Russell  7^  Ralph,  53  Wis.  Pr.  328  et  seq, 

328.  6.  2  Sanb.  &  B.    Anno.  Stat.  Wis. 

8.  An  affidavit  for  garnishment  which  ( 1889) ,  f  37 16. 

fails  to  state  that  the  effects  and  cred-  6.  The  affidavit  for  garnishment  is 

its  of    the    principal    debtor    in    the  good  when  it  states  that  the  affiant 

garnishee's  hands  are  not  exempt  is  "verilj  believes"  instead  of  using  the 

fotallj    defective,    and   will    not   au-  statutoxr  form  *'ha8  good  reason  to 

thorize  a  constable  to  summon  a  gar-  believe.''    Indeed,  the  former  is  the 

nishee,  or  warrant  a  Justice  upon  Its  stronger  form.    Russell  v.  Ralph,  53 

return  to  take  jurisdiction  of  the  pro-  Wis.  328. 
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any  provisional  or  final  process  issued  from  any  court,  or  any  pro- 
ceedings in  aid  thereof.  .  yohn  Uoe, 
Subscribed  and  sworn  to  before  me,  this 
18th  day  of  January,  A.D.  i8P7. 
Abraham  Kent, 

Justice  of  the  Peace.  ^ 

b.  The  Sommons. 

(1)  In  the  Circuit  Court. 

Form  No.  337 >• 

(Sanb.  ft  B.  Anno.  Stat.  Wis.  (1889),  4  9754.) 

Circuit  Court,  Pierce  Count 

John  Doe^  plaintiff, 

vs. 

Richard  Roe ^  defendant. 

George  Pea^ody,  garnishee. 

The  State  of  Wisconsin  :  — ^To  the  said  Garnishee : 

You  are  hereby  summoned,  pursuant  to  the  annexed  affidavit,  as 
garnishee  of  the  defendant  Richard  Roe,  and  required,  within 
twenty  days  after  the  service  of  this  summons  upon  you,  exclusive 
of  the  day  of  service,  to  answer,  according  to  law,  whether  you  are 
indebted  to,  or  have  in  your  possession  or  under  your  control,  any 
property,  real  or  personal,  belonging  to  said  defendant,  and  to  serve 
a  copy  of  your  answer  on  the  undersigned  at  Ellsworth,  in  the 
county  of  Pierce;  and  in  case  of  your  failure  so  to  do,  you  will  be 
liable  to  further  proceedings,  according  to  law.  Of  which  the  said 
defendant  will  also  take  notice. 

M.  H,  Carpenter,  Plaintiff's  Attorney. 
P.  O.  Address,  Ellsworth,  Pierce  County,  Wis. 

(2)  In  the  Justice's  Court. 
Form  No.  337a. 

(Sanb.  ft  B.  Anno.  Stat  Wis.  (1889),  f  3717.) 

Pierce  County,  ) 

Town  of  Ellsworth,  ss.  \ 
The  State  of  Wisconsin  to  George  Peahody: 

Whereas  a  summons  (or  warrant  of  attachment)  has  been  issued 

1.  See  supra,  note  4,  p.  906.  a^es  founded  upon  an  express  contract; 

VreMdtnti. — In  Russell  v,  Ralph,  53  that  this  affiant  verilj  believes  that  A, 
Wis.  339,  omitting  the  formal  parts,  the  L,  Ralph  is  indebted  to,  or  has  prop- 
affidavit  was  as  follows :  *'  /?.  C.  Rus-  ertj,  credits,  moneys  and  effects  in  his 
sell,  being  duly  sworn,  deposes  and  possession  or  under  his  control  be- 
sajs :  That  he  is  the  above  named  plain-  longing  to,  one  of  these  defendants,  L, 
tin,  and  makes  this  affidavit  in  his  own  P,  Carey,  and  that  such  defendants 
behalf;  that  the  above  entitled  action  have  not  property  liable  to  execution 
has  been  commenced  and  is  now  pend-  sufficient  to  satisfy  the  plaintifTs  dic- 
ing, and  is  an  action  to  recover  dam-  mand ;  and  that  such  indebtedness  or 
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by  Abraham  Kent^  Esq.,  a  justice  of  the  peace  of  said  county,  re- 
turnable on  thp  18th  day  of  yanuary^  A.D.  i8P7,  in  favor  of  yohn 
Doe,  plaintiff,  and  against  Richard  Roe,  defendant,  and  whereas 
the  plaintiff  (or  yohn  Fen,  in  behalf  of  the  plaintiff,)  has  made 
oath  that  you  have  property  in  your  possession  or  under  your  con- . 
trol  belonging  to  the  defendant  (or  are  indebted  to  him)  : 

Now,  therefore,  you  are  hereby  summoned  to  be  and  appear  be- 
fore the  said  justice  at  his  ofiice  in  said  town  on  the  return  day  of 
said  summons  (or  warrant  of  attachment) ,  at  ten  o'clock  in  the 
forenoon  of  said  day,  then  and  there  to  answer  under  oath  touching 
your  liability  as  garnishee. 

Given  under  my  hand  this  8th  day  of  yanuary,  i8P7. 

George  Strong,  Constable. 

e.  Notioe  to  the  Defondant. 

Form  No.  337  3* 
(Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  $  37x8.) 

Pierce  County,  ?  t     •     i.-     »  -*. 

Town  of  Ell^orth,  ss.  \  '"  J"«*'*^  ^  <^'*'"*- 
To  Richard  Roe: 

You  are  hereby  notified  that  a  summons  and  garnishee  has  been 
issued  against  you,  and  your  property  garnished  to  satisfy  the  de- 
mand of  yohn  Doe,  ari^ounting  to  fifty  dollars ;  now  unless  you  shall 
appear  before  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  at  his  office  in  said  town  on  the  18th  day  of  yanuary, 
A.D.  i8P7,  at  ten  o'clock  in  the^br^noon,  judgment  will  be  rendered 
against  you,  and  your  property  sold  to  pay  the  debt. 

Dated  this  7th  day  of  yanuary,  A.D.  i%97. 

yohn  Doe,  Plaintiff. 

29.  Wyoming. 

a.  The  Affidavit. 

(1)  In  Aid  of  Exbcution.i 

Form  No.  3374* 
State  of  Wyoming,  )  j^  ^^^  j^.^^^^^  ^^^  ^^  ^.^  County. 

Z^aramie  County.     \  ^ 

yohn  Doe,  plaintiff,      ) 

against  >  Affidavit  for  Gramishment. 

Richard  Roe,  defendant.  ) 

property  are,  to  the  best  of  the  knowl-  This  affidavit  was  held  to  be  good 
edge  and  belief  of  this  affiant,  not  by  although  it  seated  that  affiant  *<  verily 
law  exempt  from  seizure  or  sale  upon  believes "  in  place  of  the  statutonr 
execution;  and  demands  that  A,  Z.  words  " has  good  reason  to  believe," 
Ralph  be  summoned  in  writing  to  ap-  and  though  in  disjunctive  form, 
pear  before  yosepk  yackson^  a  justice  See  also  an  affidavit  held  good  under 
of  the  peace,  on  the  return  day  of  the  Taylor's  Stat.  1376,  $  121,  in  Rasmus- 
summons,  touching  his  liability  as  gar-  sen  v.  McCabe,  4^^  Wis.  473. 
nishee."  1.  Wyo.  Rev.  Stat.  (1887),  ^  2878. 
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State  of  Wyoming,  )  ^ 
!  Laramie  CoMXity ,      \ 

yohn  Doe,  being  duly  sworn,  upon  oath  says  that  he  is  the  plain 
tiff  (or  agent  or  attorney  of  the  plaintiff)  in  the  above  entitled 
action ;  that  he  has  good  reason  to  believe,  and  does  believe,  that 
George  Peahody,  of  said  county,  has  in  his  possession  property  of 
the  above  named  defendant  Richard  Roe,  to  wit :  (Here  describe 
the  property  believed  to  be  in  the  possession  of  the  garnishee. ) 
Subscribed  and  sworn  to  before  me,  )  yohn  Doe. 

this  10th  day  of  March,  i8P7.         \ 
Abraham  Kent, 

Justice  of  the  Peace.  ^^ 


(2)  In  Garnishment  against  a  Railroad  Company.^ 

Form  No.  3375* 

State  of  Wyoming.  )  j^  ^^^  j^.^^^.^^  ^^^  ^^  ^^^  County. 
Laramie  County.     \  -^ 

^"^^  fl^in^sf"*'*^'  ^Affidavit    for 

The  Pleasant  Valley  Railroad  Company  ,deienda.n\.^.  ) 
State  of  Wyoming,  ) 
Laramie  County.     \ 

John  Doc^  being  duly  sworn,  upon  oath  says  that  he  is  the  plain- 
tiff (or  the  agent  or  attorney  of  the  plaintiff)  in  the  above  entitled 
cause.  That  said  plaintiff  has  recovered  judgment  lor  three  hundred 
dollars  against  said  defendant  in  an  action  upon  a  claim  due  to  said 
plaintiff  as  a  common  laborer,  for  work  and  labor  performed  for  said 
defendant  (or  upon  a  claim  for  cross-ties,  lumber,  and  ivood  fur- 
nished to  the  said  defendant  in  the  construction  or  repairing  ox 
operation  of  the  defendants  road,  ox  for  the  erection  offences  aloftg 
the  line  of  defendants  road  required  by  laiv  to  be  erected,  or  upon 
a  note  or  other  evidence  of  indebtedness  given  for  the  consideration 
aforesaid).  Affiant  further  states  that  he  has  no  knowledge  of  any 
property  of  said  defendant  liable  to  levy  and  sale  upon  execution, 
and  that  George  Peabody,  of  said  county,  is  indebted  to  the  said 
defendant  (or  has  property  and  claims  of  said  defendant  in  his 
possession  or  under  his  control  as  agent  of  the  defendant  or  other- 
wise), yohn  Doe. 
Subscribed  and  sworn  to  before  me, 

this  10th  day  of  March,  iS97. 
Abraham  Kent, 

Justice  of  the  Peace.  ^^ 

1.  Or  the  official   sig^nature  of  the  9^  2613,  3617.    See  also  the  title  Affi- 

officer  before  whom    the   affidavit   is  davits,  i  Encyc.  of  Pl.  and  PR.338 

made.     For  a  list  of  the  officers  be-  et  seq, 

fore  whom  affidavits  maj  be  made  in  8.  Wyo.  Rev.  Stat.  (1887),  ^  2813. 
Wyoming,  see  Rev.  Stat.  Wyo.  (1887), 
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b.  TheSaiiiinoiis.1 

Form  No.  3376. 
state  of  Wyoming.  )  ^  ^^  j,.^^^  ^ 
Laramie  County.      \  . 

yohn  Doe^  plaintiff, 
against 
Richard  Roe^  defendant, 
George  Peahody^  garnishee. 
The  State  of  Wyoming  to  George  Peahody: 

yohn  Doc  (or  Leonard  A,  Ford^  the  agent  or  attorney  ^),  the 
above  named  plaintiff,  having  made  affidavit  that  he  has  good  reason 
to  believe  and  does  believe  that  you  have  in  your  possession  prop- 
erty belonging  to  the  above  named  defendant,  Richard  Roe^  you 
are  hereby  required  to  appear  at  the  next  term  of  said  court,  then 
and  there  to  answer  under  oath  all  questions  put  to  you  touching 
the  property  of  every  description  and  credits  of  the  said  defendant 
in  your  possession  or  under  your  control,  and  to  disclose  truly  the 
amount  owing  by  you  to  the  said  defendant,  whether  due  or  not. 

yohn  Lynch^  Sheriff  (or  Constable), 

e.  Notloe  of  Gamishmeiit  ajrainst  a  Railroad  Company  In  Akl  of 

ueeutlon.s 

Form  No.  3377. 

,-  •    rn  ^    ,     ^'  >  In  the  District  Court  of  said  County. 

Laramie  County.       \  ^ 

yohn  DoCy  plaintiff,  ^ 

against  i   Notice    of 

TTie  Pleasant  Valley  Railroad  Company ,  defendants,   V      Gamish- 

and  ment. 

George  Peabody^  garnishee.  ^ 

The  State  of  Wyoming  to  the  said  Garnishee  : 

Pursuant  to  an  affidavit  filed  herein,  you  are  required  to  pay  over 

and  deliver  to  the  officer  holding  the  writ  of  execution  in  the  above 

entitled  action  {continuing  and  concluding  as  in  Form  No.  SS3S). 

IL  DISSOLUTION,  INTERROGATORIES,  ANSWER,  AND  SUBSEQUENT 

PROCEEDINGS. 

1.  Motion  to  Dismiss  Writ  of  Garaishment.' 

Form  No.  3378* 
(Precedent  in  Farwell  v.  Chambers,  62  Mich.  318.)* 

yesse  H,  Farwell 

V. 

Henry  Collins  and  Thomas  yeynes^ 
Principal  Defendants,  and  Eugene 
Robinson,    Garnishee    Defendant. 

1.  Wyo.  Rev.  Stat.  (1887),  ^^  2878,     in  a  particular  jurisdiction,  consult  the 

2895.  ^1^1^  Motions.  . 

2;  Wyo.  Rev.  Stat.  (1887),  ^  2817.  4.  It  was  held  that  both  the  first  ano 

8.  For  the  formal  parts  of  a  motion    second  reasons  for  this  motion  "^^ 
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And  now  comes  the  above-named  garnishee  defendant,  by  Edward 
E,  Kane^  his  attorney,  appearing  especially  in  said  cause  for  the 
purpose  of  this  motion  only,  and  moves  the  court  to  set  aside  and 
dismiss  the  writ  of  garnishment  served  upon  him  therein  for  the 
following  reasons,  viz. : 

1 .  That  said  circuit  court  had  no  jurisdiction  to  issue  said  writ  of 
garnishment,  and  the  same  is  illegal  and  void,  because  : 

a — ^The  affidavit  upon  which  said  writ  of  garnishment  is  based, 
is  imperfect,-  defective,  and  insufficient  to  give  said  court  any  juris- 
diction to  issue  said  writ. 

b — Said  affidavit  contains  no  averment  that  the  principal  suit 
in  which  said  writ  was  issued,  was  commenced  by  declaration,  writ 
of  capias^  summons,  or  attachment,  or  that  said  suit  was  pending 
when  the  affidavit  was  made. 

c —  Said  affidavit  contains  no  averment  that  said  principal  defend- 
ants, or  either  of  them,  were  indebted  to  said  plaintiff  on  the  con- 
tract upon  which  the  personal  action  against  said  principal  defendants 
therein  referred  to,  arose. 

d — Said  affidavit  contains  no  averment  that  the  contract  therein 
referred  to,  upon  which  said  personal  action  arose,  is  an  express  or 
implied  contract. 

e — Because  it  is  averred  in  said  affidavit  that  %aL\6,  Robinson  \% 
indebted  only  to  one  of  the  above-named  principal  defendants,  viz. , 
said  TTiomas  Jeynes^  and  not  that  he  is  indebted  to  both  of  said 
principal  defendants,  either  jointly  or  severally. 

f —  Because  said  writ  of  garnishment  is  defective  and  void,  for 
the  reason  that  all  through  said  writ,  save  in  the  recitals  thereof,  the 
said  TTiomas  yeynes  is  stated  to  be  sole  defendant. 

2.  Because  if  said  Eugene  Robinson  was  at  all  indebted  to  said 
T%omas  yeynes ^  or  had  any  property,  money,  goods,  chattels,  cred- 
its, or  effects  of  his  in  his  hands  or  under  his  control  at  the  time  said 
writ  of  garnishment  was  issued,  such  indebtedness  was  of  such  a 
character,  and  he  held  and  controlled  said  goods,  chattels,  credits,  and 

sufficient  to  dismiss  the  g^arnishee  pro-  offs,  which  sum  is  now  due  and  unpaid, 
ceedings.  The  affidavit  in  the  case,  and  which  the  said  deponent  believes 
omitting  the  formal  parts,  was  in  the  he  is  entitled  to  recover  in  the  said 
words  following :  action  against  the  said  Henry  Collins 
'•  yesse  H.  Far-well^  of  Detroit^  and  Thomas  yeynes.  And  this  de- 
Wayne  county,  Michigan^  being  dulj  ponent  further  says  that  he  has  good 
sworn,  deposes  and  says  that  he  is  the  reason  to  believe,  and  does  believe, 
plaintiff  in  the  above  entitled  cause,  that  Eugene  Robinson^  Esq.,  of  said 
commenced  by -this  deponent  against  Detroit^  has  property,  money,  goods, 
Kenry  Collins  and  Thomas  yeynes^  as  chattels,  credits,  and  effects  in  his 
defendants,  in  the  circuit  court  for  the  hands  or  under  his  control  belonging 
coucty  of  Wayne;  that  the  same  is  a  to  the  said  Thomas  yeynes,  and  is  in- 
personal  action  arising  upon  contract:  debted  to  the  said  Thomas  yeynes. 
and  that  the  said  Henry  Collins  and  And  this  deponent  further  says  that  he 
Thomas  yeynes  are  justly  indebted  to  is  justly  apprehensive  of  the  loss  of  the 
him  in  the  sum  of  Ihree  thousand  five  said  sum  so  due  to  him  from  the  said 
hundred  and  eighty -three  dollars  upon  Henry  Collins  and  Thomas  yeynes,  as 
a  certain  promissory  note,  a  copy  of  aforesaid,  unless  a  writ  of  garnishment 
which  is  annexed  to  the  declaration  in  issueto  thttSore^Ki^  Eugene  Robinson; 
this  suit,  over  and  above  all  legal  set-  and  further  this  deponent  saith  not." 
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effects  in  such  a  way  and  capacity,  that  they  could  not  be  garnished 
by  said  plaintiff,  and  said  writ  of  garnishment  therefore  gave  said 
court  no  jurisdiction  over  said  indebtedness  from  said  Robinson  to 
said  yeynes,  or  over  any  of  the  property,  moneys,  goods,  chattels, 
credits,  or  effects  of  said  Jeynes  in  the  hands  or  under  the  control 
of  said  Robinson,  for  the  reasons  following,  viz. : 

If,  at  the  time  said  writ  was  issued,  said  Robinson  was  at  all  in- 
debted to  said  yeynes,  or  had  in  his  hands  or  under  his  control  any 
property,  money,  goods,  chattels,  credits,  or  effects  .belonging  to 
said  yeynes,  he  was  so  indebted,  and  had  in  his  hands  and  under  his 
control  said  property  and  money,  etc.,  as  a  member  of  the  firm  of 
Collins^  yeynes  db  Co,,  and  said  indebtedness  was  to  said  yeynes, 
and  said  property,  money,  etc.,  belonged  to  him,  as  a  meml^ier  of 
said  firm,  and  not  in  any  other  capacity  ;  that  said  firm  is  composed 
of  said  yeynes,  Henry  Collins,  and  said  Robinson  as  general  part- 
ners, and  said  plaintiff  as  a  special  partner ;  that  there  has  been  no 
dissolution  of  said  firm,  and  no  accounting,  settlement,  or  adjust- 
ment of  the  matters  and  business  of  said  firm  between  its  members, 
or  between  said  Robinson  and  said  yeynes,  by  which  the  amount 
coming  to  said  yeynes  from  said  firm  *  has  been  ascertained,  or  by 
which  it  has  been  determined  that  at  the  time  said  writ  of  garnish- 
ment  was  issued  there  was  any  particular  sum,  and  if  so  how  much, 
due  from  said  Robinson  to  said  yeynes,  or  any  particular  sum  of 
money  or  other  property,  and  if  so  how  much  and  what,  in  the 
hands  or  under  the  control  of  said  Robinson  belonging  to  said  yeynes; 
that  there  are  still  many  important  items  of  account  unsettled  and 
unadjusted  between  said  yeynes  and  the  other  remaining  members 
of  said  firm,  and  they  must  be  settled  and  adjusted  before  said  Rob- 
inson can  tell  how  much  he  was  indebted  to  said  yeynes,  or  what 
property  or  money,  credits  or  effects,  of  his  he  had  in  his  hands  at 
the  time  said  writ  of  garnishment  was  issued. 

3.  That  the  entire  claim  and  demand  of  said  Farwell  against 
said  yeynes  and  Henry  Collins  involved  in  the  suit  in  which  said 
writ  was  issued,  is  amply  secured  by  a  mortgage  upon  real  estate, 
so  that  said  Farwell  did  not  have,  at  the  time  he  made  the  affidavit 
upon  which  said  writ  was  issued,  any  just  apprehension  of  the 
loss  of  the  sum  due  from  said  Collins  and  yeynes  to  him  if  said  writ 
of  garnishment  was  not  issued.  This  motion  is  based  upon  the  files 
and  records  of  said  cause  in  this  court,  and  upon  an  affidavit  this 
day  filed  therein,  a  true  copy  of  which  is  hereto  annexed. 

March  11,  1S86.  Ed.  E.  Kane, 

Attorney  for  Eugene  Robinson,  for  the  purpose  of  this  motion  only. 

2.  Bond  or  Undertaking:  by  Defendant  to  Diseharge 

Garnishment.^ 

Form  No.  3379. 
State  of  North  Dakota,  )  In  District  Court, 

County  of  Cass.  \  Third  Judicial  District. 

1.  J^iorida.^Rev.  Stat.  (189a),  f  1685. 
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Undertaking    by   Defendant   to   Dis- 
^        charge  Garnishment. 


yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

and 
yohn  Smith,  garnishee. 

The  above  named  plaintiff,  having  instituted  proceedings  in  gar- 
nishment in  the  above  entitled  action  against  the  above  named 
defendant,  and  said  defendant  being  desirous  of  discharging  the  gar- 
nishee therein,  and  discontinuing  said  garnishment  proceedings,  we, 
Richard  Roe,  yohn  Fen,  and  Richard  Den,  undertake  in  the  sum  of 
jive  hundred  dollars  that  we  will  on  demand  pav  to  the  plaintiff 
the  amount  of  any  judgment,  with  all  costs,  which  plaintiff  may 
recover  against  said  defendant  in  said  action,  not  exceeding  the 
above  mentioned  sum.  Richard  Roe. 

yohn  Fen. 
Dated  yanuary  18,  iS97.  Richard  Den, 

{Acknowledgment  and  justification  of  sureties,) 

Form  No.  3380. 

The  State  of  Wisconsin, 
Circuit  Court,  Pierce  County. 

yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant, 
yohn  Smith,  garnishee. 

Whereas  yohn  Smith  has  been  summoned  and  required  to  appear 
as  garnishee  of  the  defendant  in  a  suit  pending,  in  which  yohn  Doe 
is  plaintiff  and  Richard  Roe  is  defendant,  in  which  suit  the  com- 
plaint has  been  filed,  and  judgment  has  not  been  rendered ; 

And  whereas  the  said  defendant  desires  to  have  said  garnish- 
ment released,  as  is  by  law  in  such  case  provided  may  be  done ; 

Now,  therefore,  we,  Richard  Roe,  as  principal,  and  yohn  Fen 
and  Richard  Den,  as  sureties,  who  are  residents  of  the  county  of 
Pierce  and  state  of  Wisconsin,  and  freeholders  in  said  state,  do 
hereby  undertake  that  we  will,  on  demand,  pay  to  the  plaintiff  in 
this  action  the  amount  of  the  judgment,  with  all  costs,  that  may  be 
recovered  against  such  defendant  in  this  action,  not  exceeding  the 
sum  of  one  thousand  dollars. 

In  testimony  whereof  the  parties  hereunto  have  set  their  handr 
and  seals,  this  28th  day  of  yanuary,  A.D.  i8P7. 

In  presence  of       )  Richard  Roe. 

Robert  Armstrong,  K  yohn  Fen. 

Albert  King.  )  Richard  Den, 

(  yustification  oj  sureties. ) 

Georgia. — Code  (1882),  f  3540.  Oklahoma,  —  Stat.    (1893),   Vl  4094> 

Kansas, — Gen.  Stat.  (1889),  h  4^99*  4690- 

Minnesota, — Stat.  (1894),  ^  5342.  Wisconsin,  —  2   Sanb.    &  B.  Anno 

North  jDahota,—Rey,  Code  (1895),  Stat.  (1889),  f  2771. 

♦  5401- 
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8.  Garnishee's  Forthcoming  BoncL^ 

Form  No.  338 x. 

yohn  Doe^  plaintiff, 

against 

Richard  Roe,  defendant, 

and 
yohn  Smith,  garnishee.  ^ 

Know  all  men  by  these  presents,  that  we,  yohn  Smith,  yohn 
Een,  and  Richard  Den,  are  held  and  firmly  bound  unto  yohn  Doe, 
the  plaintiff  in  the  above  entitled  action,  in  the  sum  oijive  hundred 
dollars,  lawful  money  of  the  United  States,  to  be  paid  unto  the 
said  yohn  Doe,  his  heirs,  executors,  administrators,  or  assigns;  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  18th  day  of  yanuary,  A.D. 
i8P7. 

The  condition  of  this  obligation  is  such  that  whereas  the  above 
named  plaintiff  has  summoned  said  yohn  Smith  as  garnishee  herein, 
and  certain  property,  money,  and  effects  of  said  defendant  were  in 
the  possession  or  under  the  control  of  said  garnishee  at  the  time  of 
said  garnishment :  Now,  therefore,  if  the  said  property  or  its  full 
value  in  money  shall  be  forthcoming  to  answer  the  judgment  of  said 
court  in  said  action,  then  this  obligation  shall  be  void,  otherwise  of 
full  force  and  effect. 

Signed,  sealed,  and  delivered  in  presence  of  )    yohn  Smith.      (  seal) 
David  E,  Peebles.  >    yohn  Een.         ^sxal^ 

yohn  W,   White.  )    Richard  Den.    (sxal) 

4.  Release  of  Garnishee  on  Payment  or  Delivery.' 

Form  No.  338a. 

State  of  Colorado,      )  Before  Henry  Grimshaw, 

County  of  Arapahoe.  )     '  Justice  of  the  Peace. 

'     4.       t  Judgment  rendered  against  the  defendant  the  9ih 
i?.cEl..i      ^-y  of  January,  rm. 

Received  of  George  Peahody,  garnishee  in  the  above  cause,  the 
sum  of  sixty-two  and  -^^  dollars  in  full  satisfaction  of  the  judgment 
rendered  against  Richard  Roe  in  the  above  named  cause,  and  in 

1.  Ohio, — Rev.  Stat.  (1894),  44  5539>        ^^^  Mexico, — Conip.  Laws  (1884), 

5550, 6503.  ^  _  *  '^'• 

West   Virginia, -—Code  (1887),   p.        t.  Colorado. -—MilV^  Anno.    Stat. 

470,  4  199;  P-  728,  i  14.  (1891),  i  2737- 

Wyomin^.^Rev.  Stat.  (1887),  i  2898.  JSTortA  Dakota.— Rev.  Codes  (1895), 

A  similar  statute  exists  in  the  fol-  $  539^* 

lowing  states,  except  that  the  bond  runs  Oklahoma. — Stat.  (1803) ,  f  4090. 

to  the  officer  executing  the  writ :  Virginia, — Code  (1807),  ^  36x2. 

Newyersey.'—Gen.  Stat.  (1895),  p.  Wisconsin. — 3  Sanb.  ft  B.  Anna 

loi,  4  21.  Stat.  (1889),  4  3763. 
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which  garnishee  summons  was  served  on  said  George  Peahody  the 
2Qth  day  of  December,  iS96. 

Wherefore  said  garnishee  is  hereby  released  and  discharged. 
Witness  my  hand  and  seal  this  llih  day  of  January,  A.D.  i897. 

Henry  Grimshav),         (sbal) 
Justice  of  the  Peace. 

Form  No.  3383- 

John  Doe    ^  In  Justice  Court. 

I   *    ..  Before 

against         V  Action.  Henry  Grimshav>, 

Richard  Roe.  J  Justice  of  the  Peace. 

In  the  above  entitled  suit  the  within  named  garnishee,  George 
Peahody,  has  paid  the  sum  of  eighty- five  dollars  into  court,  and  is  here" 
by  released  and  discharged  from  all  further  liabilities  as  garnishee  in 
above  suit,  lately  had  before  me.      Henry  Grimshaw,         (sbal) 

Justice  of  the  Peace. 

5.  Notice  to  Garnishee  of  Release. 

Form  No.  3384. 
The  State  of  Alabama^ 
Jefferson  County. 

>*"  f^in?!""*'^'  1  I"  »»>«   Circuit  Court  of  Jefferson 

JiicAardBoe,  defendfint,       }      bounty ^^/a*a«a.   hdd    at   the 

G.    W.  Simpson,  garnishU.  J       Ctty  of  Birmtngham,  Ala. 

To  G.  W.  Simpson,  garnishee  in  above  stated  cause : 

You  are  hereby  notified  that  Richard  Roe,  the  defendant  in  the 

above  stated  cause,  has  executed  a  bond  for  the  dissolution  of  the 

garnishment  in  said  cause,  which  bond  has  been  approved  by  me, 

and  said  garnishment  is  accordingly  dissolved. 

Witness  my  hand  this  9th  day  of  January,  i8P7. 

David  Duncan, 

Circuit  Clerk. 
Form  No.  3385. 


John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 


The  State  of  Iowa,  ) 

:  1  ^^- 


Woodbury  County, 

In  Justice  Court, 
and  I  Before  Henry  Grimshaw, 

John  Smith,  garnishee.  J  Justice  of  the  Peace. 

R^elease  of  Garnishee. 
To  John  Smith: 

You  are  hereby  notified  that  you  are  released  as  garnishee  defend- 
ant in  the  above  entitled  cause. 

Witness  my  hAnd2X  Sioux  City,  Iowa,  this  18th  day  of  January, 
1S97.  Henry  Grimshaw, 

Justice  of  the  Peace. 
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Form  No.  3386. 

(Precedent  in  Barber  v,  Howd,  85  Mich.  222.) 

To  Mr.  Delos  Howd,  Freeland: 
yohn  Barr 
vs. 
Delos  Howd,  Garnishee. 

By  paying  %50  to  Mr.  yohn  Barr,  the  garnishee  defendant  is 
hereby  discharged  from  further  liabilities,  and  the  judgment  against 
Oliver  Barber,  principal  defendant,  is  discharged. 

Otto  Stempel,  Justice  of  the  Peace. 

6.  PlaintilTs  Allegations  and  Interrogatories.^ 

Form  No.  3387- 
(Sand.  &  H.  Ark.  Dig.  (1894),  P-  1^36,  No.  33.)^ 

•^  .'  P  'I  Before    Thomas    yones,   justice  of   the 

^/cAar/J^defendant,  \     ^f  /?^  ^f  ^"^^    Township,    in 
<v  1.      o     -ui.  •  I.        I       r'ulaski  County. 

John  Smith,  garnishee.  )  ^ 

Comes  said  plaintiff  and  files  the  following  allegations  and  inter- 
rogatories : 

Said  plaintiff  alleges : 

First — That  said  John  Smith,  the  garnishee  herein,  is  indebted 

1.  Allegatloni  and  InUrrogatorlM  —  Netu  Mexico, — Comp.  Laws  (1884), 

When  Raqvlrtd.  —  In  some  states  the  4  i945- 

plaintiff  is  required  to  file,  either  at  Oklahoma. — Stat.  (1893),  h  4397* 

the  time  of  suing  out  the  writ  of  gar-  In     Michigan, — In    Michigan     the 

nishment  or  on  or  before  the  return  daj  plaintiff  has  ten  dajs  after  notice  of 

of  said  writ,  all  allegations  and  inter-  filing  of  garnishee's  answer  in  which  to 

rogatories    concerning    which    he    is  file  special  interrogatories  in  case  the 

desirous  of  securing  the  garnishee's  answer  filed  is  unsatisfactory  to  him. 

answer.  How.  Anno.  Stat.  (1882),  f  ^060. 

Arkansas, — Sand.  &  H.  Ark.  Dig.  No  InterrogmtoriMflmtQiiMtlons  to  be 

( 189^) ,  f  35 10.  Answered  Presorfbed  by  Btatate. — I  n  the 

Illinois. — 2  Starr  &  C.  Anno.  Stat,  following  states  the  questions  to  be 

111.  (1896),  p.  2056,  par.  5.     In  Illinois,  answered  by  the  garnishee  are   pre- 

however,  such  allegations  and   inter-  scribed  by  statute,  and  the  plaintiff  is 

rogatories  need  not  be  filed  when  the  not  required  to  file  interrogatories : 

proceedings  are  not  in  a  court  of  rec-  Colorado, — Mill's  Anno.  Stat«(i89i), 

ord.  4  2725. 

They  should  in  all  cases  conform  to  Iowa. — ^Miller's  Rev.  Code  (1890),  f 

the  writ  of   garnishment.     If  that  be  2980. 

against  a  single  individual,  allegations  Kansas. — Gen.  Stat.  (1889),  f  4^88. 

addressed  to  him  and  another  alleging  Mississippi, — Anno.  Code  (1882),  ^ 

a  joint  indebtedness  to  the  defendant  2135. 

are  demurrable.     Frizzell  v,  Willard,  North  Dakota, — Rev.  Codes  (1895), 

37  Ark.  478.  4  5390. 

When    Optional — In    General,  —  In  Oklahoma. — Stat.  (1893),  ^  4083. 

other  states  the  filing  of  such  inter-  Tennessee. — Code  (1896),  \  4816. 

rogatories  is  optional  with  the  plain-  Wisconsin,  —  2   Sanb.  &   B.  Anno, 

tiff.  Stat.  (1889),  4  3760. 

J/rrrv/<7ff</.— Pub.  Gen.  Laws  (1888),  8.  Sand.  &  H.  Ark.  Dig.  (1894),  h 

art.  9,  ^^  13,  15.  3510.     See  also  McMeekin  v.  State,  9 

Missouri. — Rev.  Stat.  (1889),  ^  5230.  Ark.  554. 
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to  said  Richard  Roe,  the  defendant,  to  wit :  in  the  sum  of  one  hun- 
dred dollars. 

Second — That  said  garnishee  has  in  his  hands  and  possession  cer- 
tain goods,  chattels,  moneys,  credits,  and  effects  belonging  to  said 
defendant  of  the  value  of  one  hundred  dollars. 

And  the  plaintiff  propounds  to  the  said  garnishee  the  following 
interrogatories : 

First  —  Are  you  indebted  to  the  defendant;  if  so,  how  were  you 
indebted,  and  for  what  amount  ?  # 

Second — Had  you  in  your  hands  and  possession,  on  or  after  the 
service  of  the  writ  herein,  any  goods,  chattels,  moneys,  credits,  or 
effects  belonging  to  said  defendant ;  if  so,  what  was  the  nature  and 
value  thereof?  yohn  Doe,  plaintiff. 

Form  No.  3388.1 

State  of  Illinois,  )  In  the    Circuit  Court  of    Cook  County, 

County  of  Cook,  \  ®®'  February  Term,  A.D.  i8P7. 

John  Doe,  plaintiff, 
against 

Richard  Roe,  defendant, 
George  Peahody,  garnishee. 

Interrogatories  to  be  answered  by  the  said  George  Peahody,  sum- 
moned as  garnishee  in  this  case  :  ' 

ist — Were  you,  at  the  time  of  the  service  upon  you  of  the  writ 
issued  in  this  cause,  or  since  that  time,  indebted  to  the  said  Richard 
Rocf  If  so,  state  the  amount  thereof,  when  the  same  is  due  and 
payable,  and  the  nature  of  such  indebtedness. 

2d — Had  you  in  your  possession,  charge,  or  control,  at  the  date 
of  the  service  of  the  writ  issued  in  this  case,  or  since  that  time,  any 
moneys,  choses  in  action,  credits,  or  effects  owned  by  or  due  to  the 
^BLid  Richard  Roef  If  so,  state  what  choses  in  action,  moneys,  and 
credits,  the  amount  thereof,  by  whom  owing,  and  when  payable, 
and  what  effects,  and  the  value  thereof. 

3d — Had  you  in  your  possession,  charge,  or  custody,  at  the  date  of 
the  service  of  the  said  writ  on  you,  any  lands,  tenements,  goods,  or 
chattels  of  said  Richard  Roe?  If  so,  give  the  description  of  each, 
the  value  thereof,  and  state  by  what  title  held. 

4th — Had  you,  at  the  date  of  the  service  of  said  writ  on  you,  any 
rights,  credits,  or  effects  of  said  Richard  Roe — not  hereinbefore 
specified  —  in  your  possession,  charge,  or  custody,  from  you  due  and 
owing,  at  the  time  of  service  of  said  writ  on  you,  or  any  time  since, 
or  which  may  hereafter  become  due?  If  so,  state  the  value,  amount, 
when  due,  and  how  payable. 

5th — Have  you  any  property,  goods,  chattels,  rights,  credits,  or 
effects  of  any  kind  belonging  to  said  Richard  Roe,  or  in  which  he 
is  interested  ?  If  so,  describe  the  same  fully  and  particularly,  giving 
amounts,  items,  and  value  thereof.  yohn   Van  Arman^ 

Plaintiff  's  Attorney. 

1.  Starr  &  C.  Anno.  Stat.  III.  (1S96),  p.  2056,  par.  5.  See  also  a  precedent, 
in  Rankin  v,  Simonds,  27  111.  352. 
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7.  Notlee  to  Oamishee  of  Filing  of  AUegatloiiB  and  Inter- 

roir&tories.^ 

Form  No.  3389. 

(  Title  of  court  and  cause  as  in  Form  No.  S388, ) 

To  George  Peahody,  Garnishee  : 

You  are  hereby  notified  that  allegations  and  interrogatories,  in 
yrriting,  upon  which  it  is  desired  to  obtain  your  answer,  touching 
the  lands,  tenements,  goods,  chattels,  moneys,  choses  in  action, 
credits,  and  effects  of  the  above  named  defendant,  and  the  value 
thereof  in  your  possession,  custody,  or  charge,  or  from  you  due  and 
owing  to  the  said  defendant,  at  the  time  of  the  service  upon  you  of 
the  writ  of  garnishment  herein,  or  at  any  time  thereafter,  or  which 
shall  or  may  thereafter  become  due,  have  been  this  day  filed  by  the 
above  named  plaintiff  in  the  above  named  court. 

yeremiah  Mason,  Attorney  for  Plaintiff. 

Dated  April  2Sd,  i897. 

8.  Notice  to  Oarnishee  to  Answer  Special  Interrogratories.* 

Form  No.  3390. 

The  Circuit  Court  for  the  County  of  Montcalm. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

George  Peahody,  garnishee. 

To  George  Peahody,  the  garnishee  above  named  : 

You  are  hereby  notified  that  special  interrogatories  have  been 
filed  by  the  above  named  plaintiff,  a  copy  of  which  interrogatories 
is  herewith  served  upon  you,  and  you  are  further  notified  that  you 
are  required  to  answer  said  interrogatories  in  writing,  within  ten 
days  after  service  upon  you  of  this  notice.  John  Doe 

(or  yeremiah  Mason,  Attorney  for 
Dated  April 23d,  iS97.  Plaintiff). 

9.  Commission  to  Take  Answer  of  Garnishee  in  Another 

County. 

Form  No.  3  3  9  >  • 

(Rev.  Stat.  Tex.  (1895),  art.  330.) 

The  State  of  Texas. 

To  the  clerk  of  the  district  court,  the  county  judge,  clerk  of  the 
county  court,  or  any  notary  public  of  Freestone  county,  greeting : 

1.  2  Starr  &C.  Anno.  Stat.  111.(1896),  2.  How.  Anno.  Stat.  Mich.  (1882), 
p.  2056,  par.  5.  §  8061. 
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Whereas,  on  the  Wth  day  of  March,  i8P7,  in  a  certain  cause 
pending  in  this  court,  wherein  yohn  Doe  is  plaintiff  and  Richard 
Roe  is  defendant,  the  plaintiff  claiming  an  indebtedness  against  the 
said  Richard  Roe  oijive  hundred  dollars,  besides  interest  and  costs 
of  suit,  a  writ  of  garnishment  was  issued  by  this  court  against 
George  Peahody,  of  your  county,  which  was  afterwards  returned 
duly  served  on  the  21st  day  of  march,  iS97y  and  whereas,  the  said 
George  Peahody  failed  to  make  answer  to  the  said  writ,  now,  there- 
fore, you  are  hereby  commanded  forthwith  to  summon  the  said 
George  Peahody  before  you,  to  answer  upon  oath  what,  if  any- 
thing, he  is  indebted  to  the  said  Richard  Roe,  and  was  when  the 
said  writ  of  garnishment  was  served  upon  him,  and  what  effects, 
if  any,  of  the  said  Richard  Roe  he  has  in  his  possession  and  had 
when  the  said  writ  was  served,  and  what  other  persons,  if  any, 
within  his  knowledge,  are  indebted  to  the  said  Richard  Roe,  or 
have  effects  belonging  to  him  in  their  possession.^  Herein  fail  not, 
but  of  this  commission  make  return  forthwith* 

(  Signed  and  tested  as  in  Form  No.  3355, ) 


10.  Affidavit  when  Garnishee  is  Compelled  to  be  Absent  on 

Return  Day  of  Writ.* 

Form  No.  3393* 

State  of  Minnesota,   )  In  the  District  Court. 
County  of  Goodhue.  S         Pirst  Judicial  District. 
yohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant, 
George  Peahody,  garnishee. 
State  of  Minnesota,  ) 
County  of  Goodhue.  \ 

George  Peahody,  being  duly  sworn,  says  that  he  is  the  garnishee 
above  named  and  that  he  is  compelled  to  be  absent  from  the  said 
county  of  Goodhue  until  after  the  12th  day  of  May,  i8P7,  the  same 
being  the  return  day  of  the  summons  of  garnishment  in  the  above 
entitled  cause.  George  Peahody. 

Subscribed  and  sworn  to  before  me,  ) 
this  26th  day  of  Afril,  i8P7.         ^ 
Ahraham  Kent,  Notary  Public, 
(sbal)  (?e>oe/^»e  County,  Minnesota. 


1.  If  CMurnishoe    be  an   Inoorporatad  the  said  Richard  Roe  owns  in  such 

ComiMiij  or  joint  stock  company,  in  company  and  owned  when   the  said 

which  the  defendant  is  alleged  to  be  the  writ  was  served,  and  what  interest,  if 

owner  of  shares,  or  interested  there-  any,  he  has  in  said  company  and  had 

in,  add  these  words:  "and  further  to  when  the  said  writ  was  served." 

answer  what  number  of  shares,  if  any,  3.  Minn.  Stat.  (1894),  ^  5333- 
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11.  Notice  to  Plaintiff  of  Disclosure  when  Plaintiff  Does  Not 

Consent  Thereto,  and  Garnishee  cannot  be 

Present  on  Return  Day.^ 

Form  No.  33  93* 

(  Title  of  court  and  cause  as  in  Eorm  No,  SS92. ) 

To  yohn  Doe,  PlainJifF  (or  yeremiah  Mason,  Attorney  for  the 
Plaintiff)  : 

You  are  hereby  notified  that  the  above  named  garnishee  will 
make  disclosure  as  such  garnishee  in  the  above  entitled  cause  on  the 
29th  day  of  April,  instant,  before  John  Hancock,  Esquire,  clerk 
of  the  District  Court  of  Goodhue  county,  at  his  office  in  the 
county  court  house  at  Red  Wing  in  said  county,  at  ten  o'clock  in 
the/br^oon  of  said  day.  George  Peabody. 

JJsLted  April  26,  i897. 

12.  The  Answers 
a.  By  Garnishee  in  Person. 

1.  Minn.  Stat.  (1894),  §  5333*  ^  description  of  the  same:  {Htrede- 

2.  Oral  BaaunlnaUon.  —  In  many  of  scribe  ike  property,  give  ike  value  of 
the  states,  the  statutes  governing  gar-  each  item  and  the  date  when  the  defend- 
nishment  contemplate  the  personal  ap-  ant  -will  he  entitled  to  possession  of  ike 
pearance  of  the  garnishee  and  an  oral  same.) 

examination,  as  in  the  case  of  wit-  Question.  At  the  time  you  were 
nesses,  but  even  where  the  court  is  not  served  with  said  summons  of  garnish- 
bound  to  receive  the  garnishee's  an-  ment,  were  jou  then  indebted  to  said 
swer  in  writing,  his  personal  appear-  defendant? 

ance  may  be  waived  for  the  sake  of  Answer.  I  was,  in  the  sum  of  fifty 

convenience  and  dispatch  of  business,  dollars. 

Scales  V.  Swan,  9  Port.  (Ala.)   163;  Question.  What  is  the  nature  of  that 
Gaines  t\  Beirne,  3  Ala.  114;  Easton  indebtedness,  and  when  is  the  same 
V,  Lowery,  29  Ala.  455.     And  in  some  due  said  defendant? 
of  the  states  where  the  oral  examina-  Answer.  Money  borrowed  from  the 
tion  is  required,  it  is  necessary  that  defendant  which  will  be  due  and  pay- 
the  examination  shall  be  reduced   to  able  on  the  Isi  day  of  Marck,  i897. 
writing    and    subscribed    and    sworn  yokn  Smiik,  Garnishee, 
to  by  the  garnishee  in  the  presence  of  I  hereby  certify  that  tlie  above  ex- 
the  court.    Gen.  Stat.  Kan.  (1889),  ^  amination  was  reduced  to  writing  in 
4885.     In  such  case  the  examination  my  presence,  and  subscribed  and  sworn 
when  reduced  to  writing  would  be  in  to  by  said  garnishee  before  me,  the 
form  as  follows :  day  and  year  first  above  written. 
yokn  Doe,     ^   'Beiore  Henry  Grim-  Witness  my  hand,  at  the  city  of  JTiw- 
plaintiff,     skaw,  a  Justice  of  the  field,  in  said  county,  this  9tk  day  of 
against          >  Peace  of  Winfield,  in  January,  i857.     Henry  Grimskaw, 
Rickard  Roe,        Cowley  County,  Kan-  Justice  of  the  Peace. 
defendant.  J  sas.  Answer  in  Wrltliig — In  General.— 
State  of  Kansas,  Cowley  County,  ss.  In   other  states  the   garnishee  is  re- 
Examination  of    yokn  Smiik,   gar-  quired  to  make  and  file  his  answer  in 
nishee   in   the   above  entitled  action,  writing,  under  oath,  and  signed.  Such 
made  this  9tk  day  of  January,  iS97.  is  the  case  in  the  states  following: 

Qiiestion.  At    the    time    you   were  Arizona. — Rev.  Stat.  (1887),  §  82. 

serv^ed  with  the  summons  of  garnish-  Arkansas. — Sand.  &  H.  Dig.  (1894), 

ment  in  the  above  entitled  action,  had  §  351 1- 

youthen  in  your  possession  or  under  Colorado. — Mill's  Anno.  Code  (1891), 

your  control  any  property,  moneys,  or  ^  123. 

credits  of  the  above  named  defendant?  Florida. — Rev.  Stat.  (1892),  ^  1668. 

Answer.  I  had,  and  the  following  is  Georg-ia. — Code  (1882),  ^^3302, 3536. 
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Form  No.  3394* 
(Precedent  in  Baker  7'.  Moodj,  i  Ala.  315.)^ 

[The  State  of  Alabama^  )       Circuit  Court,  Tuscaloosa  County. 
Tuscaloosa  County.  \  Term,  i8^P. 

Illinois, — 2  Starr  &  C.  Anno.  Stat,  tiff  as  plaintiff,  and  of  the  garnishee  as 

(1896),  p.  2056,  par.  5.  defendant.  Ariz.  Rev.  Stat.  ( 1887),  §  75. 

Kansas. — ^Gen.  Stat.  (1889),  §§  4287,  In  Texas. — In  Texas,  also,  the  cause 

4288.  is  docketed  in  the  name  of  the  plain- 

Michigan. — How.  Anno.  Stat.  (1882),  tiff  as  plaintiff  and  of  the  garnishee  as 

§8058.  defendant.     Rev.  Stat.  (1896),  art.  220. 

Mississippi. — Code  (1892),  ^  2132.  Oontents  of  Aniwer.  —  The    answer 

Missouri. — Rev.  Stat.  (1889),  ^  5231.  should  be  full  and  complete,  stating  all 

New  Mexico. — Comp.  Laws  (1884),  the  facts  material  to  the  case.  ^In  some 

f  1945.  jurisdictions  the  plaintiff  is  required  to 

North  Dakota. — Rev.  Codes  (1895),  file  interrogatories.    See  jK/ra,  Forms 

§  5389.  Nos.  3387  and  3388.     In  such  cases  the 

Uklaboma.  —  Stat.   (1893),  §^  4082,  answer  will  be  sufficient  if  it  contains 

4397.  replies  to  each  of  the  interrogatories ; 

Tennessee. — Code  ( 1896),  f  4816.  but  the  garnishee  need  not  confine  him- 

Texas. — Rev.  Stat.  (1895),  art.  326.  self  to  answering  them  categorically. 

Wisconsin. — Sanb.  &  B.  Anno.  Stat.  Bebb  v.  Preston,  x  Iowa  460;  3  Iowa 

(1889),  i§  ^759*  2760.  325.     He  is  at  liberty,  and  it  is  his 

But  where  the  proceedings  are  in  a  duty,  to  state  in  his  answer  everything 

justice's  court  the  garnishee   may  be  that  will  explain  his  relation  and  lia- 

examined  orally,  even  in  some  of  these  bility  to  the  principal  defendant.  Crain 

states.     Such,  for  example,  is  the  case  t'.  Gould,  46  III.  2m\  Baker's  Appeal, 

in   Illinois,  Michigan,  Missouri,  and  (Pa.  1886),  3  Atl.  Rep.  766.     Where, 

Oklahoma.  by  statute,  the  writ  requires  the  gar- 

In   Kentucky. — The  garnishee  may  nishee    to  state    certain   facts,   these 

appear  in  person  or  file  a  written  an-  should  all  be  stated  in  the  answer.    For 

swer.     Bullitt's  Code  (1895),  ^  224.  various  illustrative  forms  of  answers, 

Answer  Part  of  BlMrtlTi  Retoni. — In  someofwhich  have  been  held  sufficient 

attachment  cases  in  several  states  the  and  others  of  which  are  prescribed  by 

garnishee  may  disclose  to  the  officer  statute,  see  Forms  Nos.  3394  to  341 1. 

serving  the  notice  of  garnishment  or  1.  See  also  Gaines  v.  Beirne,  3  Ala. 

attachment,  and  the  disclosure  is  made  114,  when  the  answer  was  in  the  words 

a  part  of  the  officer's  return.  following:  "  James  Fttzsimmons^  one 

Indiana.  —  Homer *s    Anno.    Stat,  of  the  firm  of  Gaines  *t  Fitz.^immons^ 

(1896),  §  933.  answers  on  oath,  that  he  is  indebted  to 

lotva. — Miller's   Rev.  Code  (1890),  the  defendant,  in  the  sum  of  six  hun- 

^  2980.  dred  and  eighty-Jive  dollars,  fifteen 

Kentucky.  —  Bullitt's     Civ.    Code  cents.                yames  Fitzsimmons.^^ 

(1895),  h  305*  I"  Saunders  v.  Garrett,  33  Ala.  454, 

Washington, — 3  Hill's   Anno.  Stat,  the   garnishee  answered    as   follow^s: 

(1891),  ^  308.  '*8ays  that  he  is  indebted  to  the  said 

The  Captlim  —  Generally.  —  Where  defendant  or  his  wife,  Sarah  L.  Stew- 

the  garnishee  answers  in  writing,  the  arty  by  a  promissory  note  in  the  sum 

answer  is  ordinarily  entitled  as  in  oth-  of  %175y  due  January  7,  i8J5,  which 

er  answers,  except   that  the  name  of  note  was  given  by  him  to  Sarah  L. 

the  garnishee  is  added  in  the  title  of  the  Stewart,  vfiie  of  the  said  defendant; 

cause.     It  has  been  held,  however,  in  the  trade  for  which  it  was  given  hav- 

Eddy  V,  Providence  Machine  Co.,  15  ing  been   made  and  agreed  upon  by 

R.  I.  10,  that  the  words  and  figures  in  both   the    defendant  and    his    wife." 

the  margin  of  the  garnishee's  answer  While  this  answer  admitted  the  exist- 

have  no  effect  thereon  when  the  cause  ence  of  a  debt,  it  was  held  that  the 

in  which  the  answer  is  made  is  clearly  language  indicated  the  debt  to  be  due 

identified  in  the  answer  itself.  to  the  wife  and  not  to  the  husband 

In  Arizona. — In  Arizona  the  cause  An   answer    must   contain   a    clear 

is  docketed  'in  the  name  of  the  plain-  admission  cf  a  legal  debt  due  or  to 
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yohn  Moody ^  plaintiff,      ^ 
against  ^ 

Richard  Jones,  defendant,   i 
yames  Baker,  garnishee.     J 

The  above  named  yames  Baker,  garnishee,  says]^  that  he  has 
in  his  possession  the  sum  of  tivo  hundred  and  seventy-two  dollars 
and  eighty-one  cents,  which  he  received  for  a  certain  quantity  of 
cotton,  which  he  sold  at  the  request  of  Richard  yones,  to  whom, 
as  he  was  told  by  said  yones,  said  cotton  had  been  transferred  by 
W,  Naylor,  in  payment  of  a  debt.  Garnishee  was  instructed  by  the 
said  yones  to  pay  the  money  to  him,  the  said  yones.  The  said  yones 
stated  in  the  presence  of  this  garnishee  that  the  said  money  was  to 
go  to  Daniel  Davis;  but  on  what  account,  garnishee  does  not  know. 

\yames  Baker  J\^ 

Form  No.  3395* 

(Precedent  in  Easton  v,  Lowerj,  29  Ala.  455.) 

[The  State  of  Alabama,  )  Circuit  Court,  Mobile  County. 

Mobile  County.  \  February  Term,  i855. 

William  C,  Maston,  plaintiff, 

against 
Cornelius  Woodall,  defendant, 

yohn  Lowery,  garnishee.]^ 

yohn  Lowery,  being  duly  sworn,  [upon  oath,  deposes  and] ^  says, 
that  he  was  not  indebted  to  said  Cornelius  Woodall  at  the  time  of 
the  levy  of  the  attachment,  nor  at  the  time  of  making  this  his  an- 
swer ;  that  he  will  not  be  indebted  to  him  by  a  contract  now  or 
then  in  existence;  that  he  has  not  in  his  possession,  or  under  his 
control,  personal  or  real  property,  or  things  in  action,  belonging  to 
said  defendant.  He  further  says,  that  he  employed  said  Woodall 
to  do  some  work  at  the  light-house  at  Pascagoula,  in  the  State  of 
Mississippi,  previous  to  the  7th  October,  \%5J^;  that  said  Woodall^ 
on  0aid  7th  October^  i8^4f  drew  an  order  on  him  for  %16S^  in  favor 
of  one  George  Draper;  that  said  order  was  presented  to  him  by 
said  Draper,  on  or  about  the  11th  October,  i85^,  which  said  order 
he  then  verbally  accepted,  to  be  paid  when  the  work  was  done  on 
said  light-house  according  to  said  contract  with  Woodall,  and  only 
for  the  amount  which  should  be  due  to  said  Woodall  according  to 
said  contract ;  that  the  sum  due  to  said  Woodall  upon  said  con- 
tract is  about  %120  —  said  contract  being  now  finished  —  ivhich 
sum,  by  reason  of  his  acceptance  of  said  order  in  favor  of  Draper^ 
of  right  belongs  to  said  Draper.  \yohn  lArwery. 

Sworn  to  and  subscribed  before  me,  ) 

this  13th  day  of  February,  i855.     \ 

(seal)  yohn  Hancock, 

Clerk  Mobile  Circuit  Court.  ]^ 

become  due  to  the  defendant  in  the        1.  The  words  and  figures  enclosed 

original  suit.      Presnall  v.  Mabry,  3  in  [  ]  will  not  be  found  in  the  reported 

Port.  (Ala.)  105;  Smith  t*.  Chapman,  case,  but  have  been  added  to  render 

6  Port.  (Ala.)  365.  the  form  complete. 
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Form  No.  3396. 


Georgia,  )  ^f ''j^f^ 

Bihh  County.  \         ^j^^'Tj?. 


Richard  Roe, 

Suit  and  Garnishment  in  N.  P.  and  Ex.  Off.  J.  P.  Court, 

District,  G.  M. 
Personally  appears  George  Peahody,  garnishee  in  the  case  of 
yohn  Doe  against  Richard  Roe,  who  on  oath  says,  that  he  was  not 
indebted  to  the  defendant  in  the  above  stated  case,  at  the  time  of  the 
service  of  this  summons  of  garnishment,  that  he  has  not  since  be- 
come, nor  is  he  now  so  indebted ;  nor  had  he  at  the  time  of  said 
service,  nor  has  he  since  had,  nor  has  he  now,  any  property  in  his 
hands  belonging  to  the  said  defendant. 

This  the  eighth  day  of  April,  i8P7.  George  Peahody. 

Sworn  to  and  subscribed  before  me, 
the  day  and  date  above  written. 

Abraham  Kent,  J.  P. 

Form  No.  3397* 

(Kan.  Gen.  Stat.  (1889),  f  4287.)! 
District  Court,  Cowley  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant,       \ 
and 
George   Peabody,  garnishee.  ^ 
State  of  Kansas, 
County  of  Cowley, 

George  Peabody,  being  first  duly  sworn,  says  that  on   the  first 
day  of  April,  A.D.  \%91 ,  he  was  served  with  a  garnishee  summons 


..  \  '«• 


1.  PreoadentB. — InSearingt;.  Benton,  mortgage  as  a  part  of  the  considera- 

41  Kan.  759,  omitting  formal  parts,  the  tion  for  said  lands ;  that  said  mortgage 

garnishee's  answer  was  this:  *■*■  Betsey  was  sold  and  transferred  to  the  Lit- 

F.  Benton,  being  duly  sworn,  says  that  tleton  Savings  Bank,  of  New  Hamp- 

she  is  the  garnishee  mentioned  in  the  shire,  and  by  said  bank  sold  to  and 

writ,    hereto    attached,    marked   *>!,*  transferred  to  ^ .  ^.  ^Vr/r/w^-,  and  said 

in  the  case  of  Almon  Benton  v.  A.  B.  Searinfr,  on  a  suit   to  foreclose   said 

Searing,  in  the  district  court  of  Shatv-  mortgage,  wherein,  in  the  circuit  court 

nee  county,  Kansas;  and  she  says  that  of  the  United  States  for  the  district 

at  the  time  of  the  ser%*ice  of  the  writs  and   state  of    Kansas^   he   made  said 

hereto  attached  to  this  answer,  marked  Tuckers  and  this  afHant  and  garnishee 

^A  and  *^,'  on  her,  she  was  the  owner  parties  defendant,  and  at  the  Novem- 

by  purchase  from    Charles  E.  Tucker  her  term  of  said  court,  1S86,  recovered 
and  Eliza  Tucker  his  wife,  of  the  fol-  .  a  judgment  on  said  mortgage  against 

lowing  land,  as  hereinafter  described,  all  said  defendants  above  mentioned 

situate   in    yackson   county,   Kansas;  therein,  of  foreclosure,  for  the  sum  of 

that  she  purchased  said  land  subject  %1,640^,  which  judgment  is  still  in 

to  a  mortgage  given  by   Tucker  and  full  force  and  unappealed  from,  and  is 

wife  to  one    Homer  y.  Ransom,  for  a  lien  on  the  lands  above  referred  to, 

%L400  and  interest  thereon,  and  in  her  in  said  Jackson  county,  said  lands  be- 

purchase  contract  with  said    Tuckers  ing  as  follows:  the  southeast  quarter 

she  was  to  assume  and  pay  the  said  of  section  £8,  and  lot  IS  of  the  south- 
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in  the  above  entitled  action ;  that  he  was  then,  and  is  now,  in  no 
manner  and  upon  no  account  indebted  or  under  liability  to  the 
defendant  Richard  Roe^  and  that  he  then  had  and  now  has  in  his 
possession  or  under  his  control,  no  real  estate  and  no  personal 
property,  effects,  or  credits,  of  any  description,  belonging  to  said 
defendant  or  in  which  he  has  any  interest  and  is  in  no  manner 
liable  as  garnishee  in  this  action.  George  Peahody. 

Subscribed  and  sworn  to  before  me, 
this  third  day  of  April,  A.D.  iS97. 
Abraham  Kent, 

Justice  of  the  Peace. 

Form  No.  3398. 
(Precedent  in  Smith  v,  Holland,  81  Mich  472.) ^ 

[State  of  Michigan,       ) 
The  Circuit  Court  for  the  >  ss. 

County  of  St.  Clair.      ) 
Lyman  B.   Smith,  as  administrator  of  the  ^ 
estate  of  Sarah  Smith,  deceased,  plaintiff, 

against 
Abram  Smith,  principal  defendant, 

and 
Robert  jFfolland,  garnishee  defendant. 
County  of  St.  Clair,  ss. 

Robert  Holland^  the  garnishee  named  in  the  writ  of  garnishment 

west  fractional  quarter  of  section  21,  passing  the  amount  of  the  face  of  the 
all  in  township  5,  range  15  east,  con-  checks  to  ^^i/^'j  credit,  sent  the  same 
taining  182  21-100  acres,  more  or  less ;  to  our  correspondent  at  Kansas  City 
that  although  said  judgment  is  not  or  St*  Louis  for  collection  and  returns 
against  her  personally,  as  she  did  not  as  usual.  Mr.  White  has  checked  out 
execute  or  indorse  said  mortgage  or  all  of  the  said  sum  hut  four  kuttd red 
the  note  secured  thereby,  she  is  bound  and.  fifty  dollars;  which  sum  is  now 
under  her  contract  with  Tuckers  to  due  him'  from  us,  being  the  balance  of 
pay  the  same,  with  interest.  And  she  the  proceeds  of  said  checks,  which  we 
says  this  is  the  only  indebtedness  obtained  from  the  defendant  in  the 
against  her  of  said  Searing,  and  is  the  manner  stated.  The  checks  or  drafts 
only  money,  credit  or  property  of  his  we  obtained  from  him,  were  pension 
that  she  has  in  her  possession  or  un-  drafts,  and  were  given  to  him,  as  we 
der  her  control;  and  further  saith  understood,  in  payment  of  a  pension 
not."  obtained  by  him  from  the  govern- 
In  Cranz  v.  White,  27  Kan.  319,  the  ment  The  amount  yet  due  him  from 
garnishee's  answer,  omitting  the  for-  us  is  a  part  of  that  which  he  obtained 
mal  parts,  was  in  the  words  following :  upon  these  pension  checks  or  drafts 
"  In  the  month  of  April,  Mr.  White  whatever  they  are  called." 
came  into  the  bank  with  pension  On  the  above  answer,  the  District 
checks  or  drafts  to  the  amount  of  Court  held  the  property  exempt  and 
twenty-eight  hundred  and  twenty-six  discharged  the  garnishee,  but  upon 
dollars  and  eighty-two  cents  {%2,826,-  appeal  this  decision  was  reversed,  the 
82).  He  indorsed  the  same  and  passed  Supreme  Court  holding  that  pension 
them  to  me,  and  I  gave  hiiTi  or  his  ac-  money  is  not  exempt  after  it  has 
count  credit  for  the  said  sum.  We  took  reached  the  hands  of  the  pensioner, 
and  bought  the  checks  or  drafts  in  the  1.  It  was  held  that  this  answer  did  not 
usual    course   of    banking,   and   after  show  such  a  clear  unqualified  liability 
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issued  in  this  causey  for  answer  thereto,  and  to  the  matters  set  fortb 
in  the  affidavit  upon  which  the  said  writ  was  issued,  makes  disclosure 
in  writing,  touching  the  matters  set  forth  in  the  said  affidavit  and 
writ  of  garnishment,  and  says  :]^  That  on  the  Hth  day  of  January, 
iS87,  or  thereabouts,  he  purchased  a  tract  of  land  in  the  township  of 
Clay,  Si.  Clair  county,  for  the  sum  of  twenty-seven  thousand  dol- 
lars, from  said  A  dram  Smith,  The  purchase  was  made  subject  to  & 
mortgage  of  twelve  thousand  dollars,  which  affiant  undertook  tc 
pay  as  a  part  of  the  purchase  price.  On  the  day  of  the  sale  affiant 
paid  the  entire  remaining^/f/if^^^  thousand  dollars,  with  the  exception 
of  thirty-seven  hundred  dollars.  On  the  land  there  were  certain 
levies  and  liens  by  creditors,  which  said  Abram  Smith  by  the  term& 
of  the  purchase  undertook  to  discharge,  amounting  to  about  the  sum 
of  thirty-seven  hundred  dollars;  and  it  was  agreed  that  affiant 
should  retain  that  sum  in  his  hands  as  security  for  the  payment  by 
Smith  of  the  said  liens  and  claims,  such  money  so  retained  to  be 
paid  to  Smith  from  time  to  time  as  he  should  make  payment  of  said 
liens  and  claims.  A  promissory  note  was  given  Smith  for  said 
$3,700 —  the  exact  form  of  which  affiant  is  unable  to  give  —  contain* 
ing,  affiant  believes,  a  short  statement  of  the  conditions  above  men- 
tioned. 

Prior  to  the  service  of  the  writ  of  garnishment  in  this  case,  Smith 
had  paid  of  said  liens  and  claims,  and  produced  the  evidence  of  pay- 
ment to  affiant,  the  sum  of  %2,000,  and  affiant  ihad  turned  that 
amount  over  to  him  in  accordance  with  the  terms  of  the  note  above 
mentioned,  and  said  Smith  owes  affiant  the  sum  of  two  hundred 
dollars  which  should  also  apply  on  said  note.     There  yet  remains  in 

as  to  warrant  a  judgment  against  the  mitted  to  said   Thorp  and  said  other 

garnishee.  party  at  Dowagiac,  Aficbl    These  de- 

For  another  answer  held  to  be  in-  ponents  further  answering   say,   and 

sufficient  to  warrant  such  judgment,  each  for  himself  says,  that  they  have 

see    Townsend  v.   Circuit  Judge,  39  no  knowledge  as  to  whether  the  said 

Mich.  408,  where  the  answer,  omitting  notes  and  accounts  belonged   to  the 

the  formal  parts,  was  in  the  words  and  said    Aaron     Thorp,   or   to  the  said 

figures  following :    **  That  said  G^tfor^<?  Aaron    Thorp  and  Eli  Green,  or  to 

y.  Tovfnsend  2Lnd  yohu  Alexander  he-  some  other  person    further    than    is 

mg  each  duly  sworn  says,  and  each  for  above  stated.   These  deponents  further 

himself  for  answer  as  such  garnishee  answering  say,  and  each   for  himself 

says,  that  on  or  about  the  Sd  day  of  says,that  there  were  remaining  in  their 

December,   A.D.  i87^,  Aaron  Thorp,  hands  at  the  time  of  the  service  of  said 

one  of  the  principal  defendants  above  writ  of  garnishment,   to  wit,  March 

named  left   with  these  deponents  for  ;S9M,  i877,  of  said  notes  and  accounts  to 

collection  certain  notes  and  accounts  the  amount  of  about  the  sum  of  two 

amounting  in  all  to  about  the  sum  of  thousand  dollars  which  are  now    in 

t-wo  thousand  and  three  hundred  dol-  their  hands  for  collection  as  aforesaid, 

lars.     That  at  the  time  of  leaving  said  These  deponents  further  say  that  many 

notes   and  accounts,  the  said  Aaron  of  said  notes  and  accounts  are  worth- 

Thorp  stated  that  such  notes  and  ac-  less  and  cannot  be  collected,  and  hence 

counts  were  deposited  for  collection  they  are  unable  to  state  the  value  ot 

for  said   Aaron    Thorp  and   another  said  notes  and  accounts.'' 
party  which   said  other  party  is  not        1.  The  words  and  figures  enclosed  in 

mentioned  in  said  writ  of  garnishment,  [     ]  will  not  be  found  in  the  reported 

and  that  the  proceeds  of  said  notes  and  case,  but  have  been  added  to  render  the 

accounts  when  collected,  should  be  re-  form  complete. 
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the  hands  of  affiant  the  sum  of  fifteen  hundred  dollars,  which  will 
be  due  said  Ahram  Smith,  or  the  holder  of  said  promissory  note,  on 
demand,  in  case  he  discharges  and  satisfies  the  said  liens  and  claims ; 
but,  in  case  he  does  not  pay,  satisfy,  and  discharge  said  claims  and 
liens,  there  will  be  no  portion  thereof  due  him,  and  affiant  will  be 
compelled  to  pay  and  satisfy  such  liens  and  claims  in  order  to  pro- 
tect his  title  to  the  land  purchased.  Up  to  the  service  of  said  writ 
of  garnishment  upon  affiant,  he  —  affiant  —  had  no  notice  of  any 
transfer  of  said  thirty-seven  hundred  dollar  note  to  any  person  or 
persons.  \Rohert  Holland. 

State  of  Michigan,      ) 
County  of  St,  Clair^  \ 

On  this  twenty-ninth  day  of  April,  in  the  year  eighteen  hundred 
and  eighty-seven,  belore  me  personally  came  Robert  Holland,  the 
garnishee  in  the  foregoing  disclosure  named,  and  made  oath  that  he 
has  read  the  foregoing  disclosure  by  him  made  and  subscribed,  and 
knows  the  contents  thereof,  and  that  the  same  is  true  in  substance 
and  in  fact.  Paul  Jones, 

(seal)  Notary  Public  for  ^t.  Clair  County,  Michigan\y 

Form  No.  3399. 

yohn  Doe,  plaintiff,  ^ 

against  I       Suit  in  Garnishment, 

Richard  Roe,  pf incipal  defendant,    >  Before  Henry  Grimshaw, 

and  I        Justice  of  the  Peace. 

yohn  Smith,  garnishee  defendant.  J 
State  of  Michigan,      ) 
County  of  Montcalm,  \ 

yohn  Smith,  the  said  garnishee  defendant,  being  duly  sworn, 
says  that  at  the  time  of  the  service  of  the  garnishee  summons  in  said 
cause,  upon  the  said  garnishee  defendant,  he,  the  said  gramishee 
defendant,  had  not  in  his  hands,  or  under  his  control,  any  property, 
money,  or  effects  whatsoever  belonging  to  the  said  Richard  Roe^ 
the  principal  defendant  above  named,  and  was  not  in  any  way  or 
manner  indebted  to  the  said  Richard  Roe,  in  any  sum  or  amount 
whatever.  yohn  Smith. 

Subscribed  and  sworn  to  before  me,  this 
9th  day  of  yanuary,  A.D.  i8P7, 

ffenry  Grimshaw, 

Justice  of  the  Peace. 

Form  No.  3400. 

yohn  Doe,  plaintiff,  ^ 

against  I       Suit  in  Gramishment, 

Richard  Roe,  principal  defendant,    >  Before  Henry  Grimshaw, 

and  I        Justice  of  the  Peace. 

yohn  Smith,  garnishee  defendant.  J 

1.  See  supra,  note  i,  p.  925. 
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State  of  Michigan,       ) 
County  of  Montcalm,  \ 

yohn  Smithy  the  said  garnishee  defendant,  being  duly  sworn,  says 
that  at  the  time  of  the  service  of  the  garnishee  summons  in  said 
cause,  upon  the  said  garnishee  defendant,  he,  the  said  garnishee  de- 
fendant, was  indebted  to  the  said  Richard  Roe,  the  principal 
defendant  above  named,  in  the  sum  of  sixty  dollars  {here  the  nature 
of  the  indebtedness  may  he  stated^,  and  that  he,  the  said  garnishee 
defendant,  at  the  time  of  the  service  of  the  said  garnishee  summons 
upon  him,  was.  not  indebted  to  the  said  Richard  Roe,  the  principal 
defendant  above  named,  in  any  other  sum  or  sums,  or  upon  any 
other  claims  or  demands  whatsoever,  and  did  not  have  any  prop- 
erty, money,  or  effects  of  the  said  Richard  Roe,  the  principal  de- 
fendant above  named,  in  his  hands,  or  under  his  control,  other  than 
that  above  mentioned.  John  Smith. 

Subscribed  and  sworn  to  before  me,  this  ) 

^Sd  day  of  January,  A.D.  i8P7.  \ 

Henry  Grimshaw, 

Justice  of  the  Peace. 


Form  No.  340x. 

(N.  Dak.  Rev.  Codes  (1895),  h  53^} 

State  of  North  Dakota,    )  ^^         ^.^^^ .^^  ^^^ 
County  of  Burleigh,        \ 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant,  and 

George  Peabody,  garnishee. 

George  Peabody,  being  duly  sworn,  says  that  {continuing  and 
concluding  as  in  Form  No.  3397). 


Form  No.  340a. 

(Okla.  Stat.  (1893),  i  4082.) 

District  Court,  Oklahoma  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

and 

George  Peabody,  garnishee.  ^ 

Territory  of  Oklahoma,  ) 
Oklahoma  County.  ) 

George   Peabody,  being  first  duly  sworn,  says  {continuing  and 
concluding  as  in  Form  No.  3397) . 
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Form  No.  3403. 
(Precedent  in  DeWitt  v.  Kelly,  18  Oregon  558.) 

In  the   Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
Multnomah, 
Rosenfeldy  Smith  (&  Co.,  plaintiff, 

V. 

F.  M,  De  Witt,  defendant. 
To  the  sheriff  of  Multnomah  county :  In  answer  to  the  garnish- 
ment served  on  me  in  the  above  entitled  cause,  I  say  that  at  the  date^ 
r:o-wit,  eleventh  day  of  February,  I  did  owe  the  defendant,  F.  M. 
De  Witt,  $1,000,  but  did  not  have  any  property  belonging  to  him. 

Mrs.  Otelia  De  Witt. 

Form  No.  3404. 
Precedent  in  Kohler  v.  Thorn,  154  Pa.  St.  181.) 

[J/.  Z.  Kohler,  plaintiff,       "^  Before    John   Marshall,    Magis- 
against  I  trate  of  Court  No.  $. 

M.  L.  Thorn,  defendant,       >        Attachment  on  Judgment. 

and  I  Garnishee's  Answer  to  Interrog- 

Philip   P.  Muller,  garnishee.  J  atories. 

The  above  named  Philip  P.  Muller,  garnishee,  in  answer  to  the 
interrogatories  filed  by  M.  L,  Kohler,  the  plaintiff,  in  the  above 
entitled  cause  says:]^  That  for  several  years  past  his  place  of  busi- 
ness has  been  at  10S7  Chestnut  street,  and  his  residence  at  1927 
Master  street  in  the  city  of  Philadelphia.  That  on  yune  20th,  iS91, 
he  went  with  his  family  to  board  with  M.  L.  Thorn,  the  defend- 
ant, who  kept  a  large  boarding  house  at  Chestnut  Hill.  That  he 
contracted  to  pay  the  said  M.  L.  Thorn  $28  per  week,  for  the  board 
of  himself  and  family.  That  said  board  was  paid  weekly  as  it  be- 
came due.  That  the  writ  of  attachment  was  issued  herein  on  ^ufy 
14,  iS91,  and  that  the  sheriff  served  the  said  writ  on  this  garnishee 
by  leaving  a  copy  of  the  same  with  the  defendant  M.  L.  Thorn,  on 
the  nth  day  of  July,  i891.  That  this  garnishee  had  no  knowl- 
edge of  an  attachment  being  issued  herein,  or  that  he  was  made  a 
garnishee  therein  until  September  3,  iS91,  when  the  defendant 
made  that  fact  known  to  him,  she  up  to  that  time  having  withheld 
the  writ  and  all  knowledge  thereof  from  him.  That  when  this  gar- 
nishee first  heard  of  the  attachment  herein  that  he  was  not  and  never 
since  has  been  in  any  way  indebted  to  the  defendant  M.  L.  TTiam. 

That  he  and  his  family  boarded  with  the  defendant  from  yune  20, 
1891,  to  September  7,  i891,  and  that  at  the  time  this  writ  was  served 
he  was  not  indebted  to  the  defendant,  neither  was  she  indebted  to 
him,  and  that  there  was  not  at  that  time  nor  has  there  been  since  a 
balance  in  his  hands  in  favor  of  the  defendant. 

That  from  yune  20,  iS91,  to  September  7,  i891,  this  garnishee 
and  his  family  were  boarding  with  the  defendant,  and  paid  $B8  per 

1.  The  words  and  figures  enclosed  in  case,  but  have  been  added  to  render  the 
[    ]  will  not  be  found  in  the  reported    form  complete. 
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week  therefor.  And  at  the  time  the  writ  was  alleged  to  have  been 
served  this  garnishee  was  not  indebted  to  her  for  board.  That 
since  that  time  this  garnishee  has  paid  her  weekly  for  said  board,  and 
that  there  is  nothing  due  her  on  that  account.     [Philip  jP.  Muller, 

Sworn  to  and  subscribed  before  me,  this  20th  day  of  September^ 
A.D.  i8Pi.         John  Marshall, 

Magistrate  of  Court  No.  5.]^ 

Form  No.  3405* 

(Precedent  in  Freeman  v.  Miller,  51  Tex.  445.) 

State  of  Texas,        / 
Galveston  County.  \ 

M.  D,  Miller        )  g^.^  pending   in  the   District  Court   of 

T\    TT'  />•       •  1.       V       Williamson  county.  State  of  Texas. 

D.  Ereeman,  Garnishee.  )  ^ 

In  obedience  to  the  foregoing  and  annexed  commission,  I,  John 
S.  Shields,  a  duly  commissioned  and  qualified  notary  public  in  and 
for  the  county  of  Galveston  [hereby  certify  that]  D.  Ereeman,  the 
witness  named  therein,  personally  appeared  before  me,  in  my  office, 
in  the  city  of  Galveston,  this  day,  and  after  being  duly  sworn,  in 
answer  to  the  interrogatories  propounded  in  said  commission, 
deposes  and  says  :  That  he  is  not  indebted  to  the  firm  of  Negbaur  d^ 
Robins,  or  to  Herman  Negbaur  or  R,  R.  Robins  as  individuals ; 
but,  on  the  contrary,  the  said  firm  of  Negbaur  d^  Robins  are  in- 
debted to  him,  the  witness,  D.  Freeman,  in  the  sum  of  $70.16,  and 
have  owed  him  that  amount  of  money  since  the  30th  day  of  Janu- 
ary, iS78.  And,  further,  this  witness  prays  the  court  that  he  be 
dismissed  as  garnishee.  D.  Ereeman, 

And  said  answers,  having  been  reduced  to  writing  by  me,  were 
then  and  there  sworn  to  and  subscribed  before  me  by  the  said  wit- 
ness, the  said  D,  Ereeman.  To  certify  all  of  which,  I  hereunto 
subscribe  my  name  and  affix  my  official  seal,  at  my  office,  in  the 
city  of  Galveston,  this  5th  day  of  April,  iS78. 

(seal)  yohn  S.  Shields, 

Notary  Public,  Galveston  county. 

Form  No.  3406. 

(2  Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  ^  2759.) 

Circuit  Court,  Pierce  County. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

and 

George  Peabody,  garnishee. 

Pierce  County,  ss. 

George  Peabody  being  first  duly  sworn  says  {continuing  and 
concluding  as  in  Porm  No.  3397). 

1.  See  sufra,  note  i,  p.  928. 
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b.  By  Garnishee's  Agent  or  Attorney,  i 

Form  No.  3407. 

yohn  Fen      ) 
At  the   suit  of  >  In  the  Superior  Court  of  Baltimore  City. 

John  Doe.      )  ^Term  i8P^. 

And  the  said  yohn  Fen,  the  garnishee  in  this  action,  by  Roger  B. 
Taney,  his  attorney,  conies  [and  defends  the  wrong  and  injury 
when,  etc.,  and  on  behalf  of  the  said  Richard  Roe,  the  defendant 
named  in  the  said  attachment,  says,  that  the  said  defendant  did 
not  undertake  or  promise  in  manner  or  form  as  the  said  John 
Doe.  the  plaintiff  in  this  action,  has  above  thereof  complained 
against  him,  and  of  this  he  puts  the  said  defendant  upon  the 
country,  etc. 

And  for  further  plea  in  his  own  behalf,  the  said  garnishee]^  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  says, 
that  the  said  plaintiff's  condemnation  of  the  said  sum  of  money,  in 
the  attachment  aforesaid  and  the  return  thereof  specified,  in  the 
hands  of  him  the  said  garnishee  as  of  the  goods,  chattels^  and  credits 
of  the  said  defendant  ought  not  to  have,  because  he  says,  that  the 
said  garnishee  at  the  time  of  laying  the  said  attachment  in  his  hands 
had  not,  nor  at  any  time  since  has  had,  nor  now  has,  any  of  the 
goods,  chattels,  or  credits  of  the  said  defendant  in  his  hands — and 
this  he  is  ready  to  verify;  wherefore  he  prays  judgment  whether 
the  said  plaintiff's  condemnation  of  the  said  sum  of  money,  in  the 
attachment  aforesaid  and  return  thereof,  specified,  as  of  the  goods, 
chattels,  and  credits  of  the  said  defendant  in  the  hands  of  him  the 
said  garnishee  to  have  ought,  etc.  Roger  B,  Taney, 

Attorney  for  Garnishee. 
To  Benjamin  Hill,  Esq.,  attorney  for  the   plaintiff  in   the  above 

action : 

Sir  —  You  will  please  take  notice  that  a  rule  hath  been  entered  in 
the  office  of  the  clerk  of  the  superior  court  of  Baltimore  City  requir- 
ing you  to  reply  to  the  above  pleas,  within  fifteen  days  after  the 
service  of  copy  thereof  and  notice  of  said  rule. 

Roger  B.  Taney, ^ 
Attorne.y  for  Garnishee. 

1.  iBSWtr  by  Agwit  or  Attomey  —  In  Verification. — Where  the  answer  is. 

General. — In  the  absence  of  any  pro-  yerified  by  an  agent  "  to  the  best  of 

vision  to  the  contrary  the  answer  may  his  knowledge  and  belief,*'  those  facts 

be  made  by  any  agent  or  attorney  of  the  which  the  agent  or  attorney  knows 

garnishee  acquainted  with  the  facts, and  and  those  which  he  believes,  together 

in  some  states  such  answer  is  express-  with  the  grounds  of  his  belief,  should 

\y  authorized  by  statute :  be  pointed  out.     Plant  v.  Mutual  L. 

Kansas. — Gen.  Stat    (1889),  ^  4291.  Ins.  Co.,  93  Ga.  636. 

North  Dakota. — Rev.  Codes  (1895),  S.  The  matter  in  []  to  be  used  when 

§  5394.  the  garnishee  defends  and  makes  a  plea 

Oklahoma. — Stat.  (1893),  ^  4^86.  in  behalf  of  the  principal  defendant, 

Wisconsin,  —  2  Sanb.  &  B.  Anno,  otherwise  to  be  omitted. 
Stat.  (i89i),§  3764. 
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Form  No.  3408. 

State  of  North  Dakota,  \  In  the  District  Court. 

County  of  Cass.  \  ®®"  Third  Judicial  District. 

yohn  Doe,  plaintiff,        ^ 

„.  ,       ,*I*^"jS     j     .      I  Garnishee's  Answer  Admitting   (or 
Richard  i?^^^defendant,     V      jy^^yi^g^  Liability. 

George  Peahody,  garnishee.  J 
State  of  North  Dakota,  )  ^^ 
County  of  Cass,  \ 

yeremiah  Mason,  being  first  duly  sworn,  upon  oath  says  that  he 
is  the  agent  (or  attorney)  of  the  above  named  garnishee,  George 
Peabody;  that  (continuing  and  concluding  as  in  Form  No.  3397)* 

e.  Where  Garnishee  Is  a  Corporation.  1 

Form  No.  3409.  ••    '^ 

(Precedent  in  Wabash  R.  Co.  v.  Dougan,  142  111.  249.) 

[State  of  Illinois,        )  In  Justice's  Court  before 

County  of  St,  Clair.  \  Abraham  Kent,  Justice  of  the  Peace^ 

M.  E.  Dougan,  plaintiff, 
against 
y,  O.  Brown  and  George  P.  Seymour,  defendants, 
and  The  Wabash  Railroad  Company,  garnishee. , 
The  Wabash  Railroad  Company  by  James  Smith,  its  president, 

1.  Who  mar  Answer  for  Corpomtlon. —  **  George  Pee  v.    Rufus  Greene  — 

Where  the  garnishee  is  a  corporation  County  Court,  February  Term,  18^. 

the  answer  may  ordinarily  be  made  by  *'  The  Branch  of  the  Banh  of  the  State 

the  person   upon  whom   the  process  of  Alabama    at    Mobile,   by  Billufs 

was  served.     Lorman  v.  Phceniz  Ins.  Gayle,  cashier  of  said  bank,  in  answer 

Co.,  33  Mich.  65.    And  any  officer  who  to  a  summons  of  garnishment,  appeared 

has  knowledge  of  the  facts  and  whom  in  open  court,  and  being  duly  sworn 

the  corporation  may  authorize  thereto,  says,  that  Rufus  Greene  is  largely  in- 

may  make  such  disclosure.  Whitworth  debted  to  the  said  State  Banh  of  which 

V.  Pelton,8i  Mich.98;  Bailey  v.  Union  he  is  an  officer,  employed  at  the  rate 

Pac.  R.  Co.,  63  Iowa  354.     In  some  of  one  hundred  and  sinty-six  dollars 

states  any  officer   of  the   corporation  and  sixty-seven  cents  per  month ;  that 

may  answer.     See  statutes  following :  on  the  day  said  summons  was  served 

Kansas, — Gen.  Stat.  (1889),  §  4^i*  on  garnishee,  the  salary  on  that  day  of 

North  Dahota. — Rev.  Codes  (1895),  the  said  Greene  amounted  to  one  hun- 

§  5394*  dred  and  sixty-one  dollars  and  eleven 

Ohlahoma. — Stat.  (1893).  ^  4086.  cents ;  that  the  bank  has  since  paid  said 

Wisconsin,  —  2  Sanb.  &  B.  Anno.  Greene  for  like  services,  being  his  sal- 

Stat.  (1891),  ^  3764.  ary  for  the  months  of  December  and 

It  was   held,   however,   in    Branch  yanuary,  and  one  day  of  November, 

Bank  v.  Poe,  i  Ala.  396,  that  it  was  not  1899,  three  hundred  and  thirty-eight 

within  the  scope  of  the  powers  ordi-  dollars  and  mW/y  cents,  and  that  nis 

narily  conferred  upon  the  cashier  of  a  salary  for  the  month  of  February  up 

bank  to  appear  and  defend  suit  against  to  this  day  inclusive,  amounts  to  nine- 

a  corporation,  and  that  consequently  tyfour  cfoUars  and  fifty-two    cents, 

an  answer  in  garnishment    proceed-  The   bank  at  the  expiration  of  each 

ings  made  by  such  a  cashier  was  in-  month  pays  said  Rufus  Greene   his 

sufficient.      The  answer   was  in   the  salary  in  cash ;  since  tne  service  of  this 

words  and  figures  following :  garnishment  the  said  bank  has  paid  to 
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answering  to  the  interrogatories  propounded  to  it  as  garnishee  in 
this  behalf  by  the  said  M.  E.  Dougan,  plaintiff,  says:]i 

1.  That  at  the  time  of  the  service  of  the  garnishment  herein,  to 
wit,  on  the  28th  day  of  November,  iSBO,  it  did  not  have  in  its  pos- 
session or  under  its  control  any  property,  money  or  effects  of  the 
defendants,  y.  O,  Brown  or  George  P.  Seymour  or  either  ot 
them. 

2.  That  at  the  time  of  the  service  of  the  garnishment  herein,  to 
wit,  on  the  28th  day  of  November,  i8P(?,  it  did  not  owe  the  said  de- 
fendant J,  O.  Brawn  anything,  the  said  Brawn  not  being  then  in 
its  service. 

3.  That  at  the  time  of  the  service  of  the  garnishment  herein,  to 
wit,  on  the  28th  day  of  November,  iS90,  it  did  not  owe  the  de- 

B.  Greene  his  salary  as  it  fell  due  per  **  Threefoot  Bros,  dt  Co,  v.  W,  H, 

month.  Whittle,  Defendant 

''B.  Gayle,  Cashier.  **^.  /?.   Wright  and  W.   T.  Scott, 

**  Mobile,  February  17,  i8^.     Sub-  Claimants, 

scribed  and  sworn  to  before  me,  17th  *'  In  answer  to  garnishment  served 

J^'ebruary,  1S4O.  upon    Liverpool  de  London   dk  Globe 

**Wm.  Taylor,  ClerlL.**  Insurance    Co.,   through    its    agents, 

Veilfloatlon.  —  Where  the  garnishee  Messrs.  y.  C.  Lloyd  S  Co,,  Afril  1, 
is  a  corporation,  an  answer  sworn  to  i89f ,  this  is  to  certify  that  the  Liver- 
by  an  agent  of  the  corporation  '*  to  pool  dk  London  de  Globe  Insurance  Co,, 
the  best  of  his  knowledge  and  belief  "  through  its  agents  at  Meridian,  Miss., 
is  not  properly  verified  without  a  did  issue  a  policy,  No.  g646,  to  Messrs. 
further  statement  pointing  out  what  Wright  <^  Scott  for  one  thousand  dol- 
facts  he  knows  and  what  racts  he  be-  lars,  covering  their  stock  of  general 
lieves,  together  with  the  ground  of  his  merchandise  at  DeSoto,  Miss.,  subject 
belief.  Plant  v.  Mutual  L.  Ins.  Co.,  to  certain  conditions  mentioned  in  said 
92  Ga.  636.  And  where  the  statute  re-  policy  for  the  term  of  one  year,  viz., 
quires  that  the  answer  made  by  an  agent  from  March  7,  i89j?,  to  March  7,  iB9S; 
on  behalf  of  a  corporation  should  con-  that  on  the  twenty-sixth  day  of  March, 
tain  a  sworn  statement  in  effect  as  fol-  i^fS,  a  fire  occurred,  but  that,  upon 
lows :  **  Affiant  further  states  that  he  examination  by  our  representative,  we 
is  the  duly  authorized  agent  of  said  find  that  we  owe  the  assured  nothing 
corporation  to  make  such  answer,"  the  under  said  policy,  sam^  having  been 
following  i^nswer  was  held  not  to  com-  voided.  And  now  having  answered 
ply  with  this  requirement:  **  ^ohn  said  garnishment,  said  garnishee  begs 
Bradley  makes  oath  that  he  is  pay-  to  beherein  discharged  with  his  reason- 
master  of  said  Memphis  d  Charleston  able  costs.  y,  C,  Lloyd  dk  Co,, 
Railroad  Company,  and  is  familiar  Agents  for  Garnishee, 
with  the  facts  stated  in  the  foregoing.  '^  Sworn  to  and  subscribed  before 
answer;  that  it  is  in  the  line  of  his  me  October  1^,  i89f. 
duty,  as  such  paymaster,  to  keep  and  •*  J,  L,  Spinhs,  J.  P." 
state  the  account  of  said  William  It  was  held  that  this  answer  showed 
Greet  with  said  company,  and  of  all  an  attempt  to  comply  with  the  sum- 
other  persons  in  the  employment  of  mons,  and  that  it  was  error  to  render 
said  company,  and  that  the  statements  judgment  against  the  garnishee  as  for 
of  the  foregoing  answer  are  true."  want  of  an  answer  without  first  giving 
Memphis,  etc.,  Co.  v,  Whorley,  74  him  an  opportunity  to  amend.  For 
Ala.  265.  the  various  forms  relating  to  the  sub- 

Amendmeiit — MlBSiulppl. — In  Liver-  ject  of  amendments,  consult  the  title 

pool,  etc.,  Ins.  Co.  v.  Threefoot,  71  Amendments,  vol.  i,  p.  713. 

Miss.  393,  the  garnishee's  answer  was  1.  The  words  and  figures  enclosed 

in  the  words  following:  ^^W  ^ill  not  be  found  in  the  reported 

"To  the  circuit  court  at  Quitman,  case,  but  have  been  added  to  rendc" 

Miss,:  the  form  complete. 
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fendant  George  P,  Seymour  any  money,  nor  does  it  owe  him  any 
now,  except  the  sum  of  %84  on  account  of  wages  due  him  from  it 
to  said  George  P,  Seymour,  as  its  employe,  as  clerk  in  its  auditor's 
office  in  the  city  of  St.  Louis,  in  the  State  of  Missouri,  for  the 
month  of  November y  i%90, 

4.  That  it  is  a  consolidated  corporation,  duly  organized 
under  the  laws  of  the  States  of  Illinois  and  Missouri,  having 
lines  of  railway  in  both  States,  and  business  offices  in  both 
States. 

5.  That  the  services  of  said  Seymour,  as  aforesaid,  for  said  month 
of  November,  \%90,  were  rendered  to  it  in  the  State  of  Missouri,  in 
pursuance  of  a  contract  made  in  the  State  of  Missouri  between  it 
and  said  Seymour,  in  which  it  was  agreed  and  by  which  it  was  pro- 
vided that  said  Seymour  was  to  be  paid  monthly  for  his  services  in 
said  city  of  St,  Louis,  in  said  State  of  Missouri,  and  that  said  sum 
of  %8Ji.  for  his  services  in  said  city  and  State  as  aforesaid  is  pay- 
able in  said  city  of  St,  Louis  and  State  of  Missouri  and  not  else- 
where. 

6.  That  said  Seymour  has  never  contracted  with  it  to  render  it 
any  services  in  the  State  of  Illinois,  and  that  during  said  month  of 
November,  \%90,  said  Seymour  worked  for  it  on  its  line  of  railway 
in  said  State  of  Missouri  and  not  elsewhere. 

7.  That  said  %8U,  as  hereinbefore  stated,  so  due  to  said  Seymour, 
as  above  set  forth,  is  for  the  last  thirty  days'  service,  as  aforesaid, 
and  said  sum  is,  by  the  laws  of  the  State  of  Missouri,  wholly 
exempt  from  execution,  attachment  or  garnishment  proceed- 
ings. 

8.  That  under  the  laws  of  the  State  of  Missouri,  it  is  not  charge- 
able as  garnishee  on  account  of  wages  due  from  it  to  said  George 
P,  Seymour  for  said  month  of  November,  i8P(?. 

9.  That  said  George  P,  Seymour,  defendant  herein,  is  the  head 
of  a  family,  residing  in  the  State  of  Missouri,  and  that  said  sum  of 
%8^  so  due  to  him  from  this  garnishee,  is  not  subject  to  attach- 
ment, execution  or  garnishment,  under  the  laws  of  the  State  of 
Missouri, 

10.  That  the  plaintiff  herein,  M.  E.  Dougan,  is  a  resident  of  the 
State  of  Missouri,  where  he  is  engaged  in  the  business  of  lending 
sums  of  money  at  usurious  and  unconscionable  rates  of  interest,  far 
exceeding  ten  per  cent,  per  annum,  the  maximum  rate  of  interest 
for  which  parties  may  lawfully  contract  to  receive  in  the  State  of 
Missouri,  to  laboring  men,  and  also  to  men  that  are  heads  of  fami- 
lies, residing  with  them,  in  said  State  of  Missouri;  that  the  debt 
here  sued  upon  was  contracted  between  the  plaintiff  and  the  de- 
fendant y.  O,  Brown  in  the  State  of  Missouri,  at  a  usurious  and 
unconscionable  rate  of  interest,  and  represents  a  loan  of  money  by 
plaintiff,  at  the  said  rate,  to  said  Brown,  for  the  payment  of  which 
sum  the  defendant  Seymour  became  security;  that  as  said  surety, 
said  Seymour  never  received  a  dollar  of  said  money  so  loaned  by  said 
plaintiff  to  said  Brown  as  aforesaid;  that  said  Brown  left  the 
service  of  this  garnishee  with  nothing  due  him  for  services  rendered 
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it,  of  which  fact  said  plaintiff  was  duly  advised,  by  garnishment, 
long  prior  to  the  institution  of  these  proceedings;  and  with  said 
knowledge,  and  with  knowledge  also  of  the  fact  that  said  defendant 
Seymour  was  not  in  reality  indebted  to  him,  well  knowing  also  that 
said  Seymour  was  the  head  of  a  family  residing  with^  them,  in  the 
State  of  Missouri,  and  that  the  last  thirty  days'  wages  of  said  Sey- 
mour were  exempt  from  attachment,  execution  or  garnishment  in 
the  State  of  Missouri,  and  well  knowing  that  this  garnishee  was 
not  subject  to  garnishment  in  said  State  of  Missouri,  as  herein- 
before set  forth,  fraudulently,  wickedly  and  with  the  express  and 
avowed  purpose  of  evading  the  exemptions  of  the  State  of  Missouri, 
depriving  said  Seymour  of  his  exemptions  as  aforesaid  so  guaran- 
teed to  him  as  aforesaid,  by  the  laws  of  Missouri,  and  for  the  ex- 
press, fraudulent  and  wicked  purpose  of  subjecting  this  garnishee  to 
expensive  and  unnecessary  litigation,  in  defending  itself  against 
garnishment  proceedings  prohibited  in  express  terms  by  the  statutes 
of  the  State  of  Missouri,  where  all  the  parties  to  this  action  reside, 
conspired  with  one  Alexander  Flannigen,  a  citizen  of  Illinois,  to 
institute  this  vexatious  and  unlawful  suit. 

[(  Verification. Y^  \yames  Smith.'\^ 

Form  No.  34x0. 

(Precedent  in  Union  Pac.  R.  Co.  v.  Smersh,  33  Neb.  753.)  8 

1.  See  supra,  note  i,  p.  933.  had  on  deposit  at  said  time  of  sum- 

2.  The  verification  will  not  be  found  mons  under  said  name  and  title,  the 
in  the  reported  case.  For  the  form  of  sum  of  600,  or  more,  dollars,  the  said 
verification  in  a  particular  jurisdic-  bank  not  being  advised  what  interest, 
tion,  consult  the  title  Veripica-  if  any,  the  defendant  had  in  said  monej 
TiONS.  so  on  deposit  in  said  bank  to  the  credit 

Missouri.  —  In  Gregg  v.  Farmers',  of  said  IV.  W.  Walker,  Supt.,  as Bfore- 

etc.,  Bank,  80  Mo.  253,  omitting  the  said.    The  said  bank  having  fully  an- 

formal  parts,  a  bank  as  garnishee  an-  swered,  asks  that  it  be  discharged  with 

sweredthus:  *^TJke  Farmers  db  Mer-  its  costs.** 

chants^  Bank  of  Hannibal,  Missouri,  3.  See  also  Myers  v.  Smith,  29  Ohio 

garnishee  in  the  above  entitled  cause,  St.  121,  where  the  answer,  omitting  the 

now  comes  by  its  president,  and  in  an-  formal  parts,  was  in  the  words  follow- 

swer  to  the  interrogatories  filed  herein  ing : 

by  the  plaintiff,  says  that  at  the  time  it  "And  now  come  the  trustees  of  the 

was  summoned  herein,  it  was  not,  nor  Cincinnati  Southern  Railway,  and  for 

since  has  it  become  indebted  in  any  way  answer  to    the  writ  of   garnishment 

to  the  defendant ;  that  it  has  not,  to  its  served  upon  them  in  this  case,  say  that 

knowledge,  nor  now  has  in  its  posses-  they  are  not  indebted  to  the  defend- 

sion  or  under  its  control  any  property  ant,   individually   nor    severally,   but 

of  any  kind  belonging  to  the  defendant,  that  they  had  a  contract  at  the  service 

unless  it  be  as  hereinafter  stated.     In  of  the  writ  herein  with   the  firm  of 

further  answer  the  said  bank  further  Myers dt DeHam,w\i\ch.^Ttiiyif2A com- 

says  that  W.  W.  Walker,   of  Hanni-  posed  of  George  H.  Myers,  the  de- 

bal,  Missouri,  who,  as  the  bank  under-  fendant    herein,    and    Constance    L. 

stands,  held  some  official  relation  to  DeHam,  to  which  firm  these  gamish- 

the  defendant,  the  exact  character  of  ees  were  indebted,  at  service  of  said 

which  is  unknown  to  said  bank,  had  notice,  to  an  amount  exceeding  one 

deposited  in  said  bank  at  sundry  times  thousand  dollars.     And  garnishees  say 

prior  to  the  time  of  said  summons,  that  they  know  nothing  of  the  interests 

sundry  amounts  of  money  under  the  of  the  said  partners  in  said  contract, 

name  of   W,  W.  Walker,  Supt,,  and  And    garnishees  say  that  they  have 
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[State  of  Nebraska,  )  In  yustice*s  Court,  i)efore  Abraham  Kent,  a 
Douglas  County.        \  justice  of  the  peace  of  said  county. 

yames  Smersh,  plaintiff, 

against 

Z.  H.   Webster,  defendant, 

and 
The  Union  Pacific  Railway 

Company,  garnishee.]^ 
^tdXeoi  Nebraska,  \ 
Douglas  county.      J 

The  Union  Pacific  Railway  Co,,  garnishee,  by  y.  S.  Shrop- 
shire, who,  being  duly  authorized  to  answer  herein,  files  this  its 
amended  and  supplemental  answer  in  the  above  entitled  case,  and 
says  that  the  answer  heretofore  Rled  by  the  garnishee  herein  was  by 
oversight  and  mistake  incomplete  in  this,  to- wit :  That  at  the  time 
said  answer  was  Rled  the  said  garnishee  was  not,  in  fact,  indebted 
to  said  defendant,  as  affiant  is  informed  and  believes,  for  the  reason 
that  on  the  17th  day  of  March,  iS84,  the  defendant  sold  and  as- 
signed to  one  Charles  Brandes,  of  Omaha,  the  money  sought  to  be  gar- 
nished herein,  and  that  said  garnishee  had  notice  of  said  assignment, 
but  by  accident  and  mistake  this  affiant  was  ilot  notified  of  said  fact  in 
time  to  set  the  same  up  in  the  answer  of  the  garnishee,  filed  as  afore- 
said. Affiant  says  that  the  said  money  answered  as  due  said  defendant 
was  paid  to  the  said  assignee,  who  claimed  and  demanded  the  same. 

Affiant  further  says  if  the  said  money  had  not  been  assigned  as 
aforesaid,  but  on  the  other  hand  was  due  and  payable  to  said  defend- 
ant, it  would  have  been  exempt  to  said  defendant  under  the  laws  of 
this  state ;  that  said  defendant  is  a  married  man  and  the  head  of  a 
family,  consisting  of  a  wife  and  children,  whom  he  supports  and 
with  whom  he  resides  in  Douglas  county,  and  that  the  said  money 
was  earned  by  him  as  laborer's  wages,  all  within  sixty  days  imme- 
diately preceding  the  date  of  the  answer  aforesaid.  Affiant  says 
that  said  plaintiff  and  this  court  have  had  notice  since  the  answer 
was  filed  herein  that  said  money  was  exempt  to  said  defendant,  for 
the  reason  above  set  forth ;  but  affiant  believes  that  the  said  defend- 
ant up  to  this  time  has  had  no  notice  of  the  pending  of  said  garnish- 
ment, and  has  had  no  opportunity  to  Rle  his  exemption. 

Wherefore  garnishee  asks  to  be  discharged. 

[(7«ra/)]a  \y.  S.  Shropshire.]^ 

Form  No.  34x1. 

(Precedent  in  Montague  First  Nat.  Bank  v.   Robertson   (Tex.   1892),   19 

S.  W.  Rep.  1069. )3 

notice  of  an  assignment  made  by  said  been  added  to  render  the  form  corn- 
firm  of   Myers  dt  DeHam   to  kufus  plete. 

McClemy,  of  Knoxville,  Tennessee,  in  2.  The  jurat  is  not  set  out  in  the  re- 
trust  for  the  creditors  of  said  firm,  ported  case.  For  a  complete  treat- 
Wherefore  thej  ask  to  be  hence  di^  ment  of  the  jurat  in  affidavits,  consult 
missed,  with  their  costs."  the  title  Affidavits,   vol.   i,  p.  560 

1.  The  words  enclosed  in  [   ]  will  not  et  seq. 

be  found  in  the  reported  case,  but  have  3.  In  Cullers  v.  City  Bank  (Tex.  Civ. 
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•■■'..  (      District  Court,  Mitchell  County. 

A.  l^ Matlock.     S      ^'^-«*- Term,  A.D.  i&?P. 

Now  at  this  term  of  the  court  comes  the  First  National  Bank 
of  Montague,  by  W.  A.  Morris^  the  cashier  of  said  bank,  and  in 
answer  to  the  writ  of  garnishment  served  on  him  in  the  above  en- 
titled action  says  that  :]^ 

First.  On  the  said  %8th  day  of  January^  i889,  or  when  the  said 
writ  of  garnishment  was  served  on  me  as  cashier  of  the  First  Na* 
tional  Bank  of  Montague^  Tex,^  the  said  bank  owed  A.  Z.  Alatlock 
nothing;  on  the  other  hand  A.  Z.  Matlock  owed  the  bank  over 
$S,000  with  accrued  interest,  which  amount  he  still  owes  said  bank ; 
and  that  said  bank  had  no  effects  of  the  said  A.  L.  Matlock  in  its 
possession  when  said  writ  was  served  on  me  as  its  easier,  and  has 
none  now.  Second.  I  know  of  no  person  or  persons  that  have  any 
effects  of  the  said  A,  L,  Matlock  in  their  possession  now,  or  had 
when  said  writ  was  served  on  me  as  cashier  as  aforesaid,  and  I 
know  of  no  person  or  persons  who  are  indebted  to  the  said  Matlock^ 
or  have  any  effects  belonging  to  him,  or  had  at  the  time  the  said 
writ  was  served  on  me.  Third.  That  said  Matlock^  at  the  time 
said  writ  was  served  on  me,  owned  sixty  shares  in  the  First  Na- 
tional Bank  of  Montague^  Tex.,  amounting  to  the  sum  of  six  tkou- 
sand  dollars;  but  the  said  bank  stock  at  the  time  the  writ  was 
served  on  me  was  hypothecated  to  y.  V.  Farwell  dc  Co.,  to  secure 
the  payment  to  them  of  a  note  of  six  thousand  dollars,  and  that 
said  bank  stock  is  still  hypothecated  to  said  y.  V.  Farwell  dt  Co., 
to  secure  them  the  payment  of  said  $6,000.  Fourth.  A.  L.  Matlock 
has  no  interest  in  the  said  bank,  nor  had  at  the  time  said  writ  was 
served  upon  me,  except  the  bank  stock  above  mentioned. 

[(  Verification. )\^  [  W.  A.  Morris.]^ 


App.  1894.),  27  S.  W.  Rep.  900,  it  was  sufficient  to  cancel  the  indebtedness  of 

held   that  an  answer  does   not  state  the  said  Warwick  to  the  said   bank. 

**  what  effects,  if  any,  of  the  defendant  Allowing    all   the   said   credits,  viz., 

he  (the  garnishee)  had  in  his  posses-  %lj900  paid  by  Maddox,  trustee,  and 

sion,"  as  required  by  Rev.  Stat.,  art.  the    sum     derived    from    the    notes 

186,  when  it  is  in  the  words  following :  and  accounts  turned  over  to  the  said 

**  The  said  y.  S.  Warwick  turned  over  bank  by  the  said  Warwick,  of  %8f2.05, 

to  the  said    City  Bank   of   Sherman  and   there   is  yet   a  balance  due  said 

notes  and  accounts  to  the  amount  of  bank  by  said  Warwick  of  %901.98  prin> 

dollars,  which  said  notes  and  cipal   and   interest,  and   %90.19  attor- 

accounts  were  by  it  collected  as  far  as  ney's  fees,  on  this,  the  9th  day  of  Feb- 

it  has  been  able  to  do,  using  all  the  ruary,  i%9fS,  for  which  said  sum  suit 

diligence  that  it  was  possible  for  it  to  has  been  brought  in  the  district  court 

do;  and  from  said  notes  and  accounts  of  Grayson  county,  Texas.** 
it  has  realized  the  sum  of  %840.05,  and        1.  The  words  and  figures  enclosed  in 

the  cost  of  realizing  that  amount  was  [     ]  will  not  be  found  in  the  reported 

%17.97,   leaving  a   net  balance   to  be  case,  but  have  been  added  to  render 

credited  on  the  said  indebtedness  of  the  form  complete, 
the   said   J.  S.  Warwick  of  %822M,        2.  The  verification  will  not  be  found 

That  the  said  notes  and  accounts  yet  in   the  reported  case.     For  the  form 

in  the  hands  of  the  said  City  Bank  are  of  verification  in  a  particular  jurisdic- 

of  very  little  value, — certainly  are  not  tion,  consult  the  title  Verifications. 
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18.  Contest  of  Garnisliee's  Answer, 
a.  Affidavit  (k>ntroveptbig  Answer,  i 

Fomi  No.  34X2* 

Territory  of  Arizona,  )  In    yustice  Court   before  Abraham  Kent, 
County  of  Apache.        \      Justice  of  the  Peace. 
John  Doe,  plaintiff, 
against 
George  Peabody,  defendant. 
Territory  of  Arizona,  )       ^ 
County  of  Apache.        \ 

Before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for  the 
county  and  territory  above  named,  on  this  twenty-sixth  day  of  April, 
i8P7,  personally  appeared  yohn  Doe,  who  being  duly  sworn  declares 
and  says,  that  the  above  named  George  Peabody  has  filed  his  answer 
as  garnishee  of  one  Richard  Roe  in  an  action  wherein  this  affiant  is 
plaintiff,  and  that  this  affiant  has  good  reason  to  believe  and  does 
believe  that  the  answer  of  said  George  Peabody  is  incorrect  in  this 
{here  state  in  what  particular  or  particulars  the  answer  is  incor^ 
red).  yohn  Doe. 

Sworn  to  and  subscribed  before  me, 

this  fteth  day  of  April,  iS97. 
Abraham  Kent, 

Justice  of  the  Peace.* 

b.  Replication  to  Answer. 
Form  No.  34x3* 
(Precedent  in  Turner  v,  Rosseau,  21  Ga.  340.)^ 
[yames  N.  Turner     ) 

against  >  Garnishment,  &c. 

William R.  Rosseau.]^  ) 

And  now  comes  the  plaintiff  in  attachment  by  his  attorneys 
Tucker  and  Beall.  and  tenders  issue  and  says,  that  said  garnishee 
was  indebted  to  said  defendant  at  the  time  of  the  service  of  said 
summons ;  that  he  had  money,  accounts,  notes,  horses,  lands,  mules, 
cows,  hogs,  effects,  deeds,  evidences  of  debt,  bonds  for  titles  to 
lands,  choses  in  action,  in  his  possession  belonging  to  said  defend- 
ant, and  of  this  he  puts  himself  upon  the  country,  &c. 

Tucker  <&  Beall, 

Plaintiff's  Attorneys. 

1.  Arizona. — Rev.  Stat.  (1887),  §  91.     ficer   before    whom     the    affidavit    is 
Alabama. — Code  (1885),  f  2^1.  made. 

Colorado. — Mill's  Anno.  Stat.  (1891),  4.  This  form  was  held  to  be  a  suffi- 

§  2728.  cient  traverse  of  the  garnishee's  an- 

Texas. — Rev.  Stat.  (1895),  ^rt.  245.  swer.     See  also  a  precedent  in  Raefle 

2.  For  the  formal  parts  of  an  affida-  7'.  Moore,  58  Ga.  97. 

vit  in  a  particular  jurisdiction,  con-  5,  The  words  enclosed  in  [     ]   will 

suit  the  title  Affidavits,  vol.   i,  p.  not  be  found  in  the  reported  case,  but 

548.  have  been  added  to  render  the  form 

3.  Or  the  official  signature  of  the  of-  complete. 
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Fomi  No.  3414. 
(Precedent  in  Empire  Car- Roofing  Co.  v,  Macey,  115  111.  397)  1 

[In  the  Cook  County  Circuit  Court.     Term,  i8^5. 

Silas  JV,  Macey,  surviving  partner  of 

the  firm  of  Mac^  £  Brown,  who 

sues  for  the  use  of  Mva  Brown,  plaintiff, 

against 
Tlie  St.  Louis  Galvanizing  Co.,  defendant, 

and 
Tlie  Empire   Car -Roofing  Co.,  garnishee.]^  ^ 

And  now  comes  said  plaintiff  who  sues  for  the  use  of  said  Eva 
Brown  herein,  and  says  that  the  said  Empire  Car-Roofing  Com- 
pany hath  not,  either  in  its  original  or  additional  answers  filed 
herein,  truly  discovered  the  lands,  tenements,  goods,  chattels, 
moneys,  choses  in  action,  credits  and  effects  of  the  said  St.  Louis 
Galvanizing  Company,  and  the  value  thereof,  in  its  possession,  cus- 
tody or  charge,  or  from  it  due  and  owing  at  the  time  of  the  service 
of  the  writ  herein,  or  at  any  time  after,  or  which  thereafter  shall  be- 
come due  to  the  said  St.  Louis  Galvanizing  Company,  and  this  he 
prays  may  be  inquired  into  pursuant  to  the  statute  in  such  case  made 
and  provided.  \E.  A.  Otis,  Plaintiff's  Attorney.]* 

Form  No.  34x5. 
•^       .     .        /  In  the  Superior  Court  of  Baltimore  City. 

And  the  said  John  Doe,  the  plaintiff  in  this  action,  as  to  the  plea 
of  the  said  John  Fen,  garnishee  in  this  action,  by  him  pleaded  on 
behalf  of  the  said  Richard  Roe,  the  defendant  named  in  the  said 
attachment,  and  whereof  the  said  garnishee  has  put  the  said  de- 
fendant upon  the  country,  the  said  plaintiff  doth  the  like. 

And  the  said  plaintiff  as  to  the  plea  of  the  said  garnishee  by  him 
in  his  own  behalf  above  pleaded  says  that  the  said  plaintiff  by  reason 
of  anything  by  the  said  garnishee  in  that  plea  alleged,  from  having 

1.  This  replication  was  held  to  be  the  agent  of  said  St.  Louis,  Hannibal 
sufficient,  although  the  garnishee's  an-  <ih  Keokuk  Railroad  Company,  to-wit : 
swer  set  up  special  matter  in  defense,  the  superintendent  thereof,  and  said 
and  the  replication  is  general  in  form,  money  so  on  deposit  in  said  bank  to 

2.  The  words  and  figures  enclosed  in  the  credit  of  W.  W.  Walker,  Super- 
[  ]  will  not  be  found  in  the  reported  intendent,  was  and  is  the  monej  of 
case,  but  have  been  added  to  render  said  Si.  Louis,  Hannibal  &  Keokuk 
the  form  complete.  Railroad  Company  and  was  as  such  de- 

Hlasouri. — In  Gregg  t/.  Farmers',  etc.,  posited  by  said  W,  W,  Walker,  2a  ssiid 
Bank,  80  Mo.  253,  omitting  formal  superintendent  of  said  company  de- 
parts, plaintiff's  reply  was  as  follows :  fendant,  its  chief  officer  in  this  State, 
**Repl7ing  herein,  the  plaintiff  denies  carrying  on  its  business  as  a  railroad 
each  and  every  allegation  in  the  gar-  company,  corporation  and  common 
nishee's  answer,  except  the  allegations  carrier.  Wherefore  plaintiff  prays 
in  regard  to  W.  W.  Walker  and  his  judgment  of  garnishment  herein  for 
dealings  with  said  garnishee.  And  the  amount  of  judgment  and  costs  doe 
for  new  matter  herein,  the  plaintiff  plaintiff  on  its  judgment  against  said 
says  that  W.  W.  Walker  was  and  is  company,  and  all  proper  relief." 

988  Volume  11. 


Ml 6.  ATTACHMENT,  ETC.  8417. 

condemnation  of  the  said  sum  of  money  in  the  attachment  aforesaid, 
and  return  thereof  specified,  as  of  the  goods,  chattels,  and  credits 
of  the  said  defendant,  in  the  hands  of  the  said  garnishee,  ought  not 
to  be  precluded,  because  he  says  that  the  said  garnishee  on  the  day 
of  laying  the  said  attachment  in  his  hands,  had  to  the  value  of 
the  sum  of  three  hundred  and  ffty  dollars  in  the  writ  of  attach- 
ment aforesaid  specified  of  the  goods,  chattels,  and  credits  of  the 
said  defendant  in  his  hands,  to  wit,  at  the  city  aforesaid,  and  this  he 
prays  may  be  inquired  of  by  the  country. 

Jeremiah  Mason,  Plaintiff's  Attorney, 
To  Roger  B.  Taney,  Esq. ,  attorney  for  the  garnishee  in  the  above 
action  : 
Sir — ^You  will  please  take  notice,  that  a  rule  will  be  entered  at  the 
office  of  the  clerk  of  the  Superior  Court  of  Baltimore  City,  requiring 
you  to  rejoin  to  the  above  replication  within  fifteen  days  after  the 
service  of  a  copy  thereof,  and  notice  of  said  rule. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

c.  Notioe  that  Plaintiff  Elects  to  Take  Issue. 

Form  No.  34x6.1 

In  the  District  Court  of  Cowley  County,  State  of  Kansas, 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant,   )> 
and 
John  Smith,  garnishee. 
To  John  Smith,  garnishee  in  the  above  entitled  action  : 

You  are  hereby  notified  that  the  plaintiff,  John  Doe,  elects  to  take 
issue  on  the  answer  as  garnishee  filed  by  you  in  said  action  on  the 
18th  day  of  January,  A.D.  i8P7y  and  that  he  will  maintain  you  to 
be  liable  as  garnishee.  John  Doe,  Plaintiff. 

By  John  J.  Ingalls,  his  Attorney. 

Form  No.  341 7*^ 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Cass.  \  ^^'  Third  Judicial  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant, 

and 
John  Smithy  garnishee. 
To  John  Smith,  garnishee: 

Please  take  notice  that  the  plaintiff  elects  to  take  issue  on  the 
answer  served  by  you  as  garnishee  in  the  above  entitled  action. 

Patrick  Henry ^ 

Plaintiff's  Attorney. 

1     Kansas. — Gen.  Stat. (1889),  §4290.        2.  Rev.   Codes    N.    Dak.    (1895),   f 
Oklahoma,-— %X.^\,     (1893),    \^   4082,     5393. 

4085- 
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Form  No.  34x8.1 

Circuit  Court,  Pierce  County. 
yohn  Doe,  plaintiff,       ^ 
against 
Richard  Roe,  defendant,   > 
and 
yohn  Smith,  garnishee. 
To  yohn  Smith,  the  above  named  garnishee : 

You  will  pleasi^  take  notice  that  the  plaintiff  above  named  elects 
to  take  issue,  and  ,does  hereby  take  issue,  on  the  answer  made  and 
served  on  the  plaintiff's  attorney  on  the  30th  day  of  yanuary,  \Wl, 
by  the  said  garnishee  as  aforesaid,  to  the  garnishee  summong  here- 
tofore served  in  the  above  entitled  matter.  And  the  said  plaintiff 
will  maintain  that  the  said  yohn  Smith,  notwithstanding  his  said 
answer,' is  liable  as  garnishee  of  said  defendant,  as  provided  by  law. 
Dated  this  15th  day  oi  February,  A.D.  i8P7. 

Yours,  etc., 

M,  H.  Carpenter, 
Plaintiff's  Attorney. 

d.  Notloe  to  Garaishee  of  Contest  and  Time  of  Trial.  > 

Form  No.  34x9. 

In  the  District  Court  of  the  Third  District  of  the  Territory  of 
Arizona,  in  and  for  the  County  of  Apache, 

^  \ ".  '  /  Notice   to    Garnishee  of    Issue  on 

against  >      ^ 

George  Peahody^  defendant.  ) 

To  George  Peahody: 

You  are  hereby  notified  that  your  answer  to  the  above  named 
plaintiff's  writ  of  garnishment  has  been  controverted,  and  that  the 
issue  between  you  and  the  said  plaintiff  will  stand  for  trial  in  this 
court  on  ^e,  fifth  day  of  April  next. 

Witness  the  Hon.  yohn  Marshall,  judge  of  the  District  Court  of 
the  Third  District  of  the  Territory  of  Arizona,  and  the  seal  of  said 
court,  this  16th  day  of  February,  i8P7. 

(sbal)  yohn  Hancock,  Clerk. 

e.  SeireFaeias  against  Garnishee  after  Answer.  3 

Form  No.  3420. 

state  of  Colorado,         )  ^     j^  ^j^^  District  Court. 
County  of  Arapahoe.  \ 

The  people  of  the  state  of  Colorado  to  the  sheriff  of  Arapahoe 
county.  Greeting: 

Whereas   at  the   March  term,  i8P7,  of   the  District  Court  of 

1.  2   Sanb.  &  B.  Anno.    Stat.  Wis.'   .  7V«flj.— Rev.  Stat.  (1895),  art.  249. 
(1889),  W  2759,  2763.  3.  Mill's  Anno.  Stat.  Colo.  (i89i).4 

2.  Arizona.^Kev.    Stat.  (1887),   §^     2728. 
95»  96. 

940  WoXumi  M. 


S421.      *  ATTACHMENT,  ETC.  8421. 

Arapahoe  county,  held  in  and  for  the  county  of  Arapahoe^  and 
state  of  Colorado,  on  the  ffth  day  of  March,  i8P7,  one  George 
Peabody  filed  in  said  court  his  answer  as  garnishee  of  Richard  Roe 
in  an  action  pending  in  said  court  wherein  John  Doe  was  plaintiff 
and  the  said  Richard  Roe  was  defendant.  And  whereas  the  answer 
of  the  said  George  Peabody  as  such  garnishee  has  been  controverted 
by  the  said  John  Doe  filing  in  said  court  his  affidavit  traversing  the 
facts  set  forth  in  said  answer. 

We  do  therefore  command  you  that  you  make  known  to  the  said 
George  Peabody  that  he  be  and  appear  before  our  said  District 

Court   of  Arapahoe   county   on   the   day   of  next,  and 

show  cause,  if  any  he  have,  why  said  John  Doe  ought  not  to  have 
judgment  against  him  in. the  sum  oijive  hundred  dollars,  the  dam- 
ages and  costs  in  the  action  aforesaid.  And  have  you  then  and 
there  this  writ  with  an  indorsement  hereon  in  what  manner  you  have 
executed  the  same. 

Witness    John  Hancock,    clerk    of    said    court,    and    the    seal 

thereof,  at   the   court  house  in  Denver,    this  day   of  , 

A.D.  i8P7.  John  Hancock,  Clerk. 

(sbal) 


f.  Notioe  of  Application  for  Leave  to  File  Supplementary  Ck>mplalnt 
When  Garnishee's  Answer  is  Deemed  Insufflelent.i 

Form  No.  3421.1 

State  of  Minnesota,   )  District  Court, 

County  of  Goodhue.  \  First  Judicial  District. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

George  Peabody^  garnishee. 

To  George  Peabody,  the  above  named  garnishee : 

Sir :  You  will  please  take  notice  that  on  the  affidavit  of  Samuel 
Short,  a  true  copy  of  which  is  hereunto  annexed,  the  above  named 
plaintiff  will,  on  the  third  day  of  May,  i857,  at  ten  o'clock  in  the 
foreniyon  or  as  soon  thereafter  as  counsel  can  be  heard,  move  the 
court  for  permission  to  file  a  supplementary  complaint  in  the  above 
entitled  action,  (a  true  copy  of  which  is  hereto  annexed  and  is  here- 
with served  on  you,)  making  you  a  party  thereto,  and  setting  forth 
the  facts  upon  which  the  plaintiff  claims  to  charge  you  as  garnishee. 
lyoXed  April  2Ji,  iS97.  Yours,  etc., 

Jeremiah  Mason, 

Attorney  for  Plaintiff, 
To  Joseph  Story,  Esq.,  Red  Wing,  Minnesota. 

Attorney  for  Defendant. 

1.  Minn.  Stat  (1894),  ^  53i9- 
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14.  Claim  that  Property  is  Exempt  fk>om  Garnishment. 

a.  By  Affidavit. 

Form  No.  3422. 

(Precedent  in  Ware  v.  Laird,  93  Ga.  343.)^ 
\yohn  Ware  and  Henry  Owens,  ^ 
CO- partners  under  the  firm  name 

and  style  of  Ware  iS:  Owens, 

against 

Thomas  C.  Laird, 

Personally  appeared  before  me,  Abraham  Kent,  a  justice  of  the 
peace  for  said  county,  Thomas  C,  Laird,  who,  on  oath,  says]* 
that  he  is  a  laborer  for  wages,  employed  by  the  E,  T  V,  d  Ga. 
R.  /?./  that  he  has  been  so  employed  by  said  road  as  a  day  laborer 
for  wages  at  the  sum  of  %2.25  per  day  since  the  1st  day  of  August, 
iS90;  that  said  plaintiffs  Ware  d;  Owens  have  heretofore,  to  wit, 
on  the  ISth  day  of  yanuary,  iS91,  caused  process  of  garnishment  to 
issue  and  be  served  on  said  railroad,  to  hold  up  the  wages  earned  as 
aforesaid  by  deponent,  and  subject  the  same  to  the  payment  of  a 
certain  judgment  for  the  sum  of  $65.00,  which  said  plaintiffs  claim 
to  have  against  him.  This  defendant  claims  that  all  the  money 
earned  by  him  in  the  service  of  said  road  as  aforesaid,  since  the  date 
aforesaid  of  first  employment  up  to  this  date,  has  been  earned  as  a 
day  laborer  for  the  wages  above  stated ;  and  that  the  same,  and 
every  part  thereof,  is  exempt  from  process  of  garnishment  under 
the  law ;  and  he  hereby  so  claims  the  same  as  daily  wages  and  ex- 
empt from  any  liability  of  garnishment  in  said  case. 
Sworn  and  subscribed  to  before  me,  )  [  Thomas  C.  Laird. 

this  Sd  day  of  September,  iS91.      ) 
Abraham  Kent,  J.  P.]« 

Form  No.  3423. 
(Precedent  in  Union  Pac.  R.  Co.  v,  Smersh,  23  Neb.  753.) 

[(  Title  of  court  and  cause  as  in  Form  No,  SJ^10,Y\^ 
State  of  Nebraska, 
Douglas  county. 

Z.  H.  Webster,  being  duly  sworn,  deposes  and  says  that  he  is 
the  defendant  above  named,  and  that  he  is  a  bonajide  resident  of 
Douglas  county,  Nebraska,  and  has  been  for  eighteen  years  last 
past ;  that  he  is  a  married  man  and  the  head  of  a  family,  with  whom 
he  resides  in  said  Douglas  county,  and  whom  he  supports ;  that  the 
money  sought  to  be  garnished  in  this  action,  in  the  hands  of  the 
Union  Pacific  Ry,  Co,,  was  earned  by  him  during  the  month  of 

1.  See,  also,  statutes   in  the  states    case,  but  have  been  added  to  render 
following :  the  form  complete. 

Arizona, — Rev.  Stat.  (1887),  §  98.  For  the  formal  parts  of  an  affidavit 

Arkansas. — Sand.  &  H.  Dig.  (1894),  in  a  particular  jurisdiction,  consult  the 

^  3717.  title  Affidavits,  vol.  i,  p.  548. 

2.  The  words  and  figures  enclosed  in  8.  The  words  to  be  supplied  in  [    ] 
[     ]  will  not  be  found  in  the  reported  will  not  be  found  in  the  reported  case. 
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March y  iSSi,  as  a  laborer ;  that  prior  to  the  service  of  the  garnish- 
ment herein,  to  secure  an  indebtedness  due  to  Charles  Brandes,  of 
Omaha,  he  assigned  to  said  Brandts  the  money  garnished  in  this 
action ;  that  if  the  said  money  had  not  been  assigned  as  aforesaid, 
it  would  have  been  exempt  to  him  under  the  laws  of  this  state,  by 
reason  of  its  being  laborer's  wages  for  less  than  sixty  days,  and  he 
being  the  head  of  a  family  aforesaid.  Affiant  says  that  he  only  this 
day  received  notice  of  said  garnishment',  and  was  not  aware  that 
the  court  had  made  any  order  in  respect  to  his  earnings.  Affiant 
further  says  that  said  plaintiff  is  well  acquainted  with  this  defend- 
ant, and  well  knows  that  the  defendant^  is  a  resident  of  Douglas 
county,  and  that  he  is  the  head  of  a  family,  and  that  by  reason 
thereof,  the  said  money  is  exempt  to  him  under  the  laws  of  this 
state;  but  that  the  said  plaintiff  is  taking  this  course  for  the  pur- 
pose of  maliciously  prosecuting  and  annoying  this  defendant. 

Wherefore  defendant  asks  that  the  garnishee  herein  may  be  dis- 
charged, and  the  order  on  the  garnishee  to  pay  said  money  into 
court  be  revoked  and  set  aside. 

[Ora/)]a  [(Z.  H.  Webster.)\^ 

b.  By  Verified  Answer.  & 

.  Form  No.  3424* 

State  of  Kansas,  )  In  the  District  Court  in  and  for  the  County 

Cowley  County.   \  and  State  aforesaid. 

yohn  Doe^  plaintiff, 
against 
Richard  Roe,  defendant, 
and 
George  Peabody,   garnishee.  ^ 

Richard  Roe,  the  defendant  above  named,  for  answer  to  the 
plaintiff's  writ  of  garnishment  herein,  says,  that  the  indebtedness 
due  from  the  said  George  Peabody,  garnishee,  to  the  said  defendant 
^or  that  the  property  of  the  said  defendant  held  by  said  George  Pea- 
oody,  garnishee)  is  exempt  from  execution  against  said  defendant. 
(Here  set  out  the  facts  to  show  that  the  property  is  exempt  from 
execution  or  is  for  any  other  reason  not  liable  to  garnishment.) 

Richard  Roe. 
State  of  Kansas,  ) 
Cowley  County.    \ 

Richard  Roe,  being  duly  sworn,  says  that  the  facts  stated  in  the 
foregoing  answer  are  true.  Richard  Roe. 

Subscribed  and  sworn  to  before  me, 
this  29th  day  of  April,  iS97. 

Abraham  Kent, 
(sbal)  Notary  Public. 

1.  The  signature  does  not  appear  in  ment  of  the  jurat  in  affidavits,  consult 

the  reported  case,  but  has  been  added  the  title  Affidavits,  vol.  i,  p.  560 

to  render  the  form  complete.  ei  seq. 

S.  The  jurat  is  not  set  out  in  the  re-        8.  Kansas, —  Gen.    Stat.    (1889),    ^ 

ported  case.     For  a  complete  treat-  4292. 
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15.  Notice  of  Application  for  Order  for  Examinatioii  of 

Garnishee  Out  of  Court.^ 

Form  No.  3425* 

In  the  District  Court  of  Cowley  County,  Kansas. 
yokn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant,   V  Notice. 

and 
yohn  Smith,  garnishee.  ^ 
To  the  said  defendant  and  his  attorney : 

You  are  hereby  notified  that  on  the  %Sd  day  of  yanufiry,  A.D. 
i8P7,  at  ten  o'clock  AM.,,  the  said  plaintiff  will,  at  IVinfield  in 
said  county  of  Cowley,  make  application  to  the  judge  of  said  dis- 
trict court  for  an  order  for  the  examination  of  yohn  Smith,  gar- 
nishee herein,  out  of  court,  by  deposition,  as  in  such  cases  provided 
by  law.  yeremiah  Mason, 

Attorney  for  Plaintiff. 

16.  Personal  Examination  of  Garnishee. 

a.  Demand  for  Examination. 2 

Form  No.  34^6- 

In  the  Circuit  Court  for  the  County  of  Wayne. 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  principal  defendant, 

George  Peabody,  garnishee  defendant. 

Comes  now  the  plaintiff  in  the  above  entitled  cause  and  demands 
an  examination  of  the  above  named  garnishee  before  a  judge  of  this 
court  (or  before  a   Circuit  Court  Commissioner). 

yohn  Doe, 
(or  yeremiah  Mason,  Attorney  for  Plaintiff). 

b.  Notioe  or  Summons  to  Garnishee  to  Appear. 

Form  No.  3427.8 

The  State  of  Alabama,  ^  ^.       *.  r^       . 
c-^  jr  ^  I  Circuit  Court. 

yefferson  county.  \ 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

G.  W.  Simpson,  garnishee. 

To  any  sheriff  of  the  state  of  Alabama : 

Whereas,  the  following  order  was  made  and  entered  in  the  above 

North  nakota.-^Rev.  Codes  (1895),  1.  Kan.  Gen.  Stat.  (1889),  f  4m. 

i  5395.  8.  How.  Anno.  Stat.  Mich.  (1882), ) 

Okla/koma.'^tBLt.  (1893),  i  ^7-  ^o^- 

Wisconsin. — 2    Sanb.   Sc  B.   Anno.  8.  Ala.  Code  (1886),  §  3974. 
Stat.  (1891),  ^  2765. 
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stated  cause,  to  wit :  In  this  cause  came  the  plaintiff  by  his  attor- 
ney and  moves  the  court  to  require  said  G.  W.  Simpson,  garnishee, 
to  answer  orally  in  open  court  as  such  garnishee. 

Whereupon  it  is  ordered  by  the  court  that  a  citation  issue  to  the 
said    G,  W,  Simpson,  garnishee,  requiring  him  to  appear  -before 

this  court  on  the day  of ,  i8P7,  and  make  an  oral  answer 

to  the  writ  of  garnishment  served  upon  him  in  said  cause. 

Now,  therefore,  you  are  hereby  commanded  to  summon  the  said 

G.  W.  Simpson,  garnishee,  to  appear  before  this  court  on  the 

day  of ,  i8d7,  and  make  an  oral  answer  as  such  garnishee. 

Witness  my  hand  this  2Sd  day  of  yanuary,  iS97. 

David  Duncan,  Clerk. 

Form  No.  34^8-^ 
The  State  of  Alabama, 
Jefferson  county. 

John  Doe,  plaintiff,         ^    Before   Abraham  Kent,    Justice  of 
against  I        the  Peace  (or  Notary  Public,  ex- 

Richard  Roe,  defendant,     f       officio  Justice  of  the  Peace)  of  said 
George  Peabody,  garnishee.  J        county. 
To  any  constable  of  said  county  : 

The  above  named  plaintiff  by  his  attorney  having  required  that 
the  above  named  garnishee  should  answer  orally  in  open  court  as 
such  garnishee,  you  are  hereby  commanded  to  summon  the  said 
George  Peabody,  garnishee,  to  appear  before  me  at  my  office  in  the 
city  of  Birmingham,  in  said  county,  on  the  Sd  day  of  April,  i8P7, 
and  make  an  oral  answer  as  such  garnishee. 

Witness  my  hand  this  %^th  day  of  March,  i8^7. 

Abraham  Kent, 
Justice  of  the  Peace  (or  Notary  Public, 
ex'officio  Justice  of  the  Peace), 

Form  No.  3429.3 

In  the  District  Court  in  and  for  Harrison  County,  Iowa. 

March  Term,  i%97. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant, 

George  Peabody^  garnishee. 

To  the  above  named  garnishee : 

The  answers  heretofore  made  by  you,  as  garnishee,  to  the  plain- 
tiff's interrogatories  herein  not  being  satisfactory,  you  are  hereby 
notified  to  appear  and  answer  in  the  above  named  court  on  the  first 

day   of   the   next  term  thereof,  the  same  being  the day  of 

,  i8P7.  John  Doe,  Plaintiff, 

(or  Jeremiah  Mason,  Attorney  for  Plaintiff), 

Dated  2\f arch  1,  iS97. 

1.  Ala.  Code  (1886),  ^  2974.  2.  Miller's  Rev.  Code  Iowa  (1890),$ 

3981. 
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Form  No.  3430.1 

(  Title  of  court  and  cause  as  in  Form  No,  SJfiQ. ) 
To  the  above  named  garnishee : 

You  are  hereby  notified  that  you  are  required  to  appear  before  a 
judge  of  said  Circuit  Court  (or  before  William  A,  Hearst,  a  Com- 
missioner of  the  Circuit  Court  at  his  office  on  State  street)  on  the 
thirtieth  day  of  April,  i8P7,  at  ten  o'clock  in  the^brenoon,  then  and 
there  to  be  examined  on  oath  concerning  all  matters  touching  your 
liability  as  garnishee  of  the  above  named  defendant,  Richard  Roe, 

yohn  Doe, 
(or  Jeremiah  Mason,  Attorney  for  Plaintiff), 

Dated  April  26,  i897. 

17.  Judgments  or  Orders.^ 

a.  Nisi  against  Garnishee  Falling  to  Answer. 

(1)  Justice  Court. 

Form  No.  34^1. 

yohn  Doe,  plaintiff, 
The  State  of  Alabama,   )  against 

yefferson  County.  \   G.  W.  Simpson,  garnishee, 

Richard  Roe,  defendant. 
Whereas  a  writ  of  garnishment  duly  issued  by  me  was  served 

1.  How.  Anno.  Stat.  Mich.  (1882),  ^  in  this  form  was  held  to  be  sufficient 
8061.  ground  for  reversal  of  judgment  Ran- 

2.  Judcmant  When  OanlaliM  Hai  Bf-  kin  v.  Simonds,  27  III.  356:  Chicago, 
feets — In  General. — When  the  gar-  etc.,  R.  Co.  t;.  Mason,  11  111.  App.  525; 
nishee's  answer  admits  that  he  has  ef-  Boddie  v.  Tudor  Boiler  Mfg.  Co.,  51 
fects  of  the  defendant  in  his  posses-  III.  App.  302. 

sion   or   under   his   control,   or  when         Effect  of  Title  of  Garnishment  Pro- 

this  fact  is  proved  on  the  trial  of  an  ceedings  on  Validity  of  yndgment,— 

Issue  between  the  plaintiff  and   gar-  The  provision   in   How.  Anno.  Stat, 

nishee,  judgment  is  rendered  against  Mich.  (1882),  §  8035,  to  the  effect  that 

such  garnishee  and  in  favor  of  the  plain-  a  suit  in  garnishment  **  may  be  entered 

tiff  for  the  amount  admitted  by  garni-  on   the   justice's]   docket  as  suits  of  ' 

shee's  answer,  or  proved  to  be  in  his  other  cases,"   is  permissive  and  not 

possession,  or  for  the  amount  of  plain-  mandatory,  and    the  validity  of  the 

tiff *s  judgment  and  costs,  if  the  amount  judgment  against  the  garnishee  is  not 

in  the  garnishee's  hands  is  more  than  impaired  if  the  proceedings  are  entitled 

enough  to  satisfy  them.     See  generally  as  follows: 

the   statutes   governing  garnishment.  ^^%\2Xt  <A  Michigan,) 

Such  judgment  cannot,  however,  be  Isabella  County.  J 


entered    until    after    final    judgment 

against  the  defendant  in  the  principal 

suit.     See   Chambers   v.  Yamell,   37  Michael  S.Garvin, 

Ala.  401,   and   also  the  various  stat-  Plaintiff, 

utes.  vs. 

In   Illinois. — In    Illinois,    however,  William  H.  Moote, 
judgment  against  a  garnishee  should  Defendant, 

be  entered  in  favor  of  the  principal  Dennis  y.  Kennedy^ 

defendant  for  the  use  of  the  plaintiff.  GarnisheeDefendant 
This  was  first  suggested  as  the  better 
practice  in  Stahl  v.  Webster,  11  111.  511. 

But  later  a  failure  to  enter  judgment  Fasquelle  v.  Kennedy,  55  Mich.  307 
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upon  said  G.  W.  Simpson,  garnishee,  summoning  him  to  appear  be- 
fore me  at  Birmingham  this  2Sd  day  of  yanuary,  i8P7,  to  make 
answer  thereto. 

And  whereas   the  said  G,   W,  Simp€on  though  solemnly  called 

does  not  appear;  it  is  therefore  considered  by  me,  that  the  plaintiff 

yohn  Doe  do  recover  of  the  said  G.  W.  Simpson  the  sum  of  seventy^ 

five  dollars,  and  also  the  costs  in  this  behalf  accrued,  unless  the  said  G. 

W,  Simpson  shall  show  cause  why  this  judgment  should  be  set  aside. 

Witness  my  hand  this  2Sd  day  of  January,  i8P7. 

Henry  Grimshatv,  J.  P. 

(2)  Circuit  Court. 
Form  No.  3432* 

The  State  of  Alabama,  )         Circuit  Court,  Jefferson  County. 
Jefferson  County.  \  May  Term,  i8P7. 

John  Doe,  plaintiff, 
against 
George  Peahody,  garnishee, 
Richard  Roe,  defendant. 
Whereas  a  writ  of  garnishment  duly  issued  in  said  cause  by  the 
clerk  of  said  court  was  served  upon  said  George  Peahody,  garnishee, 
summoning  him  to  appear  before  this  said  court  at  this  May  term, 
i8P7,  to  make  answer  thereto,  and  whereas  said  George  Peahody, 
though  solemnly  called,  does  not  appear,  and  whereas  the  above 
named  John  Doe,  at  this  May  Term,  i8P7,  of  said  court,  to  wit,  on 
the  28th  day  of  May,  i8P7,  recovered  judgment  against  the  above 
named  defendant  for  the  sum  of  two  hundred  and  fifty  dollars  dam- 
ages, and  the  sum  of  thirty-seven  dollars  costs  of  suit ;  it  is  therefore 
considered  by  the  court  that  the  plaintiff,  John  Doe,  recover  of  the 
said  George  Peahody,  garnishee,  the  sum  of  two  hundred  and  fifty 
dollars  with  interest  thereon  from  the  twenty-eighth  day  of  May, 
i8P7,  the  date  of  said  judgment  against  the  defendant,  and  the  sum 
of  thirty-seven  dollars  the  costs  of  the  original  suit,  and  also  the  costs 
of  this  garnishment,  unless  said  George  Peahody  shall  show  cause 
why  this  judgment  should  be  set  aside. 

b.  Seire  Fkteias  against  Defaulting  Garnishee,  x 

(1)  Justice  Court. 

Form  No.  3433. 

State  of  niinois,  )  The  People  of  the  State  of  Illinois 

Greene  County.    S     *      To  any  Constable  of  said  County — Greeting: 
Whereas  John  Doe  did,  on  the  2d  day  of  January,  A.D.  i8P7, 

Formal  Parts  of  yudgments  and  1.  See  the  following  statutory  pro- 

Orders. — For  the  formal  parts  of  judg-  visions  : 

ments  and  orders  in  a  particular  juris-  Alabama, — Code  (x886),  ^  2980. 

diction,  consult  the  titles  Judgments  Colorado. — MilPs  Anno.  Stat.  (1891), 

and  Ordbrs.  $  2729. 
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recover  before  the  undersigned,  a  justice  of  the  peace  of  said  county, 
a  judgment  in  attachment  against  Richard  Roe  for  the  sum  of  eighty- 
seven  dollars  and  fifty  cents  debt  and  costs ;  and  whereas  George 
Peabody  was  duly  served  with  said  attachment  as  garnishee  of  the 
said  Richard  Roe,  but  has  hitherto  failed  to  make  answer  therein ; 
you  are  therefore  hereby  commanded  to  summon  the  said  George 
Peabody,  garnishee,  to  appear  before  me  at  my  office  in  the  city  of 

Carroilton  in  said  county,  on  the day  of ,  i8P7,  at  ten 

o'clock  A.  M.,  to  show  cause,  if  any  he  have,  why  judgment  should 
not  be  entered  against  him  for  the  aforesaid  amount  of  judgment 
and  costs  against  the  said  defendant  in  attachment.  Hereof  make 
due  service  and  return  as  the  law  directs. 

Given  under  my  hand  and  seal  at  the  city  of  Carroilton,  this  ISth 
day  of  January,  A,D.  i897.  Henry  Grimshaw,     (sbal) 

Justice  of  the  Peace. 

(2)  Circuit  Court. 

Form  No.  3434* 
The  State  of  Alabama, 
Jefferson  County. 
To  any  sheriff  of  said  state,  greeting: 

Whereas  at  the  May  term,  i8P7,  of  the  Circuit  Court  of  Jeffer- 
son  County,  Alabama,  an  order  was  made  and  a  judgment  entered 
in  the  words  following,  to  wit  (here  set  out  a  verbatim  copy  of  the 
judgment  nisi) .  These  are  therefore  to  command  you  that  you  make 
known  to  the  said  George  Peabody  the  premises  aforesaid  that  he 
may  be  and  appear  at  the  next  Circuit  Court  of  Jefferson  County  to 
be  held  for  said  county  of  Jefferson,  at  the  place  of  holding  same, 
to  show  cause,  if  any  he  have,  why  the  judgment  aforesaid  should 
not  be  rendered  final  and  absolute  against  him. 

And  have  you  then  and  there  this  writ  with  your  doings  indorsed 
thereon. 

Witness  my  hand  this  fifth  day  of  June,  i8P7. 

John  Hancock,  Clerk. 

e.  Final  Judgment  against  Garnishee  Falling  to  Answer. 

Form  No.  3435* 
State  of  Colorado, 
County  of  Dolores. 

yohn  Doe,  plaintiff, 

against 

George   Peabody,  garnishee, 

Richard  Roe,  defendant. 

At  this  day  comes  the  said  plaintiff  by  his  attorney,  and  it  appear- 
ing to  the  court  that  at  the  May  term,  i8P7,  of  said  court,  a  judg- 

Illinois. — 2  Starr  &  C.  Anno.  Stat,     /aciaj  in  a  particular  jurisdiction,  con- 
<x896),  p.  2060,  par.  8.  suit  the  title  Scirb  Facias. 

For  the  formal  parts  of  a  writ  of  scire 
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ment  and  order  was  entered  in  the  words  following,  to  wit  {here 
set  out  a  verbatim  copy  of  the  judgment  nisi)  ;  and  it  further  appear- 
ing that  a  writ  of  scire  facias,  issued  out  of  the  said  court  on  the 
fifth  day  of  yune,  i8P7,  commanding  said  George  Peabody,  gar- 
nishee, to  appear  at  said  court  on  the  return  day  of  said  writ,  and 
show  cause  why  said  judgment  should  not  be  made  final  and  con- 
clusive, and  the  said  garnishee  having  failed  to  appear  before  said 
court  as  commanded  in  said  writ  of  scire  facias,  it  is  therefore 
ordered  by  the  court  that  the  said  conditional  judgment  be  and  hereby 
is  made  final  and  conclusive.  Wherefore,  by  reason  of  the  law  and 
the  premises  aforesaid,  it  is  ordered  and  adjudged  that  John  Doe, 
the  plaintiff  herein,  do  have  and  recover  of  and  from  the  said  George 
Peabody  the  sum  of  six  hundred  dollars  with  interest  thereon  at  the 
rate  of  one-half  per  cent,  per  month  from  the  date  of  this  judgment 
until  paid,  together  with  the  said  plaintiff^ s  costs  and  disburse- 
ments incurred  in  said  action  amounting  to  the  sum  of  seventy-one 
dollars. 

d.  Against  Garnishee  Admitttng  Effeete. 

Form  No.  3436* 

(Precedent  in  Stubblefield  v.  Hagerty,  i  Ala.  39.)  1 

[The  State  of  Alabama,  )  County  Court,  Montgomery  County. 

Montgomery  Qoyxnty ,       \  Term, '18—. 

Hagerty,  plaintiff, 

against 


Stubblefield,  garnishee. 


> 


Ezekiel  Nichols^  Andrew  Poor, 

Henry  R,  Hall,  Thomas  E.  Clark, 

and  Otis  T  Peters^  defendants.]^ 

This  day  came  the  said  garnishee  and  filed  his  answer,  acknowl- 
edging his  indebtedness  to  the  defendants  in  the  original  judgment, 
in  the  sum  of  eight  hundred  and  fifty  four  and  tioenty-one  hun- 
dredth dollars;  which  answer  the  plaintiff  consents  to  receive. 
And  it  appearing  that  the  plaintiff  has  obtained  a  judgment'  at  the 
February  Special  Term  of  this  Court,  for  the  sum  of  five  thousand 

1.  Thisjudgment  was  reversed  by  the    was  held  to  be  insufficient  when  in  the 
Supreme  Court  because  the  garnishee's    words  following : 


answer  did  not  as  a  matter  of  fact  ad-  ^^ Daniel  Tarnell, 
mit  any  indebtedness.     See  also  a  pre-  vs, 

cedent  in  Gaines  v,  Beirne,  3  Ala.  1 14.  William  Leonard, 

2.  The  words  and  figures  enclosed  deft, 

in  [  ]  will  not  be  found  in  the  reported  G.  A,  Chambers, 
tase,   but  have  been  added  to  render  garnishee.^ 


Came  the  par- 
ties, by  their 
attorneys ;  and 
William  Leon- 
ard, yr.,  dis- 
misses his  con- 


the  form  complete.  test ;  and  now  comes  the  plaintiff  and 
8.  A  judgment  against  a  garnishee  asks  for  judgment  upon  the  answer  of 
must  recite  the  fact  that  the  plaintiff  the  garnishee,  filed  at  the  spring  term, 
has  recovered  a  judgment  against  the  i%68,oi  this  court.  It  is  therefore  con- 
defendant  in  attachment  or  execution  sidered  by  the  court,  that  the  plaintiff 
and  must  specify  the  amount  of  such  recover  of  the  garnishee,  G.  A,  Cham- 
judprment.  Accordingly  in  Chambers  bers,  the  sum  of  $103.39,  the  indebt- 
t\   Yarnell,  37  Ala.  401,  a  judgment  edness  confessed   by   said   garnishee, 
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two  hundred  and  ninety-one  and  ten  hundredth  dollars,  against  the 
defendants,  viz:  Ezekiel  Nichols y  Andrew  Poor^  Henry  R,  Holly 
Thomas  E,  Clarky  and  Otis  T  Peters^  besides  his  costs.  It  is 
therefore  considered  by  the  Court,  that  the  said  sum  of  ei^ht  hun- 
dred, and  fifty-four  and  twenty-one  hundredth  dollars,  be  con- 
demned in  the  hands  of  the  said  garnishee,  toward  the  payment  of 
the  said  judgment ;  and  that  the  plainti£P  have  execution  therefor. 


Form  No.  3437. 
(Precedent  in  Savin  v.  Bond,  57  Md.  230.) 

[(  Title  of  court  and  cause  jy\^ 

It  appearing  to  the  Court,  that  though  the  defendant  was  duly 
notified  of  the  pendency  of  this  suit  by  publication,  he  has  not  en- 
tered his  appearance  therein.  And  it  appearing  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  %l^S.75y  with  interest  from 
15th  November y  i875,  besides  costs.  And  it  appearing  by  the  an- 
swer of  said  garnishee  Bondy  that  he  is  indebted  to  the  said  defend- 
ant in  the  sum  of  $94»S5y  and  no  cause  having  been  show^n  to  the 
contrary :  It  is  considered  by  the  Court,  that  said  sum  of  $94.36  of 
the  defendant's,  so  attached  by  the  Marshal  as  aforesaid,  be  and  the 
same  is  hereby  condemned  in  the  hands  of  said  garnishees,  towards 
the  satisfaction  of  the  plaintiff's  above  demand  and  costs ;  and  that 
the  plainti£P  have  execution  thereof  against  the  said  garnishee, 
which  said  judgment  was  duly  entered  according  to  the  rules  of 
said  Court. 

e.  Apportioning  Funds  in  Hands  of  Garnishee  between  Attaehing  and 

Judgment  Creditors. 

Form  No.  3438* 

(Precedent  in  Stahl  v.  Webster,  11  111.  5x3.) 

In  the  matter  of  Frederick  Stahl  and  Nicholas  Stahly  and  Pat* 
rick  Strachan  and  William  D.  Scotty  attaching  creditors,  and 
William  and  James  Moiry  judgment  creditors  of  TTiofnas  Webster 
d:  Co. 

The  court  having  fully  considered,  and  being  fully  advised,  upon 
the  motion  of  the  said  William  and  James  Moiry  heretofore  filed 
by  their  attorney,  to  direct  the  clerk  to  make  an  estimate  of  the 
several  amounts  each  attaching  and  judgment  creditor  of  the  defend- 
ant, rendered  at  the  present  term  of  this  court,  will  be  entitled  to, 
out  of  the  property  attached,  either  as  money  or  other  property, 
in  the  hands  of  garnishees,  or  otherwise,  after  the  same  shall  be 
secured  by  the  sheriff:  The  court  thereupon  directs  the  clerk  to 
make  an  estimate  of  the  several  amounts  each  of  the  attaching  and 
judgment  creditors  of  this  term  will  be  entitled  to,  out  of  the  money 

together  with  the  costs  of  this  suit,        1.  The  title  of  the  court  and  cause 
for  which  let  execution  issue.''  do  not  appear  in  the  reported  case. 

©50  Volume  IT. 


8488.  ATTACHMENT,  ETC.  8488. 

of  the  said  judgment  debtor,  garnished  in  the  hands  of  James 
Carter,  after  the  collection  thereof  by  the  sheriff,  calculating  such 
amount  in  proportion  to  the  amount  of  the  several  judgments,  with 
costs,  as  the  same  will  respectively  bear  to  the  amount  in  the  hands 
of  the  said  garnishee.  And  the  said  garnishee  having  heretofore 
answered  to  the  interrogatories  filed  by  the  said  Frederick  and 
Nicholas  Stahl,  and  Patrick  Strachan  and  William  D,  Scott,  by 
their  attorneys,  that  he  was  indebted  to  the  said  TTiomas  Webster 
d  Co.,  in  the  sum  of  %1, 800.86, 

The  clerk  thereupon  estimates  the  amounts  each  of  the  attaching 
and  judgment  creditors  are  entitled  to  as  aforesaid,  as  follows,  to  wit : 
Frederick  and  Nicholas  StahU  one  hundred  and  eighty-three  dol- 
lars and  eighty-three  cents ;  Patrick  Strachan  and  William  D. 
Scott,  six  hundred  and  nineteen  dollars  dSid  fifty-eight  cents ;  Wil- 
liam and  James  Moir,  one  thousand  and  thirty-three  dollars  and 
fifty-five  cents ;  which  estimate  is  approved  by  the  court.  It  is, 
therefore,  considered  by  the  court  that  the  clerk  certify  the  said  sev- 
eral amounts  to  the  sheriff ;  and  it  is  further  ordered,  that  so  much 
of  the  order  of  the  court  heretofore  entered  ^  at  this  term,  on  the 
nth  day  of  March,  A.D.  \9>50,  directing  the  clerk  to  make  an  esti- 
mate of  the  several  amounts  to  which  said  attaching  creditors  are 
entitled,  in  the  said  cases  of  Frederick 2Ln6.  Nicholas  Stahl  v.  TTiomas 
Webster  d^  Co.,  and  Patrick  Strachan  and  William  and  James 
Moir,  as  is  inconsistent  with  or  conflicts  with  this  order,  be  re- 
scinded and  set  aside. 


1.  The  order  originally  entered  in  Webster,  the  clerk  is  directed,  accord- 

this    case  was  in    the    words  follow-  ing  to  the  statutes  in  such  case  made 

ing :  and  provided,  to  make  an  estimate  of 

**  In  the  matter  of  Frederick  Staki,  the  several  amounts  the  attaching  cred- 

and     Nicholas     Stahl    and     Patrick  itors,  the  said  Frederick  and  Nicholas 

Strachan,  and  William  D,  Scott,  at-  Stahl,  and  the  said  Strachan  and  Scott, 

taching  creditors  of  Thomas  Webster  are  entitled  to,  out  of  the  credits  at- 

'A  Co.,  doing  business,   etc.,   against  tached,  in  the  hands  of  said  garnishee, 

yames  Carter,   impleaded  with  Pat-  and  the  clerk  report  the  following  esti- 

rich     Strachan,    garnishees    of    said  mate :  that  out  of  credits  in  the  hands 

Thomas  Webster  i  Co.  of  the  said  garnishee,  the  said  Freder- 

'*  For  as   much   as   it  appears  that  ich  and  Nicholas  Stahl  are  entitled  to 

Frederick   Stahl  and  Nicholas  Stahl  the  sum  of  four  hundred  and  ttventy 

have   recovered  judgment  on  yester-  dollars  and  thirty-one  cents,  and  the 

day,  as  of  this  term,  for  the  sum  oifour-  said  Strachan  and  Scott  are  entitled  to 

teen  hundred  and  twenty-three  dollars  the  sum  of  fourteen  hundred  and  six- 

and  six  cents,  and  Patrick  Strachan  teendoWArs  Sindf fty-fve cents;  and  it 

and  William  £>.  Scott  recovered  judg-  is  ordered  by  the  court  that  the  said 

ment  at    the  same  time  for  the  sum  sum  of  eighteen  hundred  and  thirty- 

of  four  thousand  seven  hundred  and  six  dollars  and  eighty-six  cents,  be  dis- 

ninety-sixdo\\^rs2Sid  twenty-one zeiiX.%,  tributed    accordingly,    and    that    the 

against  said   Thomas  Webster  ^  Co.,  clerk  certify  the  same  in  each  case  to 

doing  business,  etc.,  on  attachments  the  sheriff." 

made   returnable  at  this  term  of  the        But  on  motion  of  William  and  James 

court,  and  that  in  both  cases  process  Moir  the  order  in  the  text  was  entered, 

has  been  served  on  the  same  garnishee.  The  court  sustained  the  order  in  the 

and  he  in  both  cases  came  into  court  text,  holding  that  the  court  has  power 

and  acknowledged  the  same  indebted-  to   alter  or  amend  its  records  during 

ness  to  the    said   defendant,    Thomas  the  term  at  which  they  were  entered. 
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f •  To  Pay  Money  into  Court  op  to  an  Offleer. 

Form  No.  343  9* 

yohn  Doe,  plaintiff,      )  Before  Henry  Grimshaw,  a  Justice  of 
against  >      the  Peace  of  the  city  of  Winfield,  Cow- 

Richard  Roe,  defendant.  )      ley  County,  Kansas, 
State  of  Kansas^  Cowley  County,  ss. 

The  State  of  Kansas,  to  John  Smith,  Greeting : 

Whereas  it  appears  that  at  the  time  you  were  served  with  the 
summons  of  garnishment  herein,  you  were  indebted  to  the  above 
named  defendant  in  the  sum  of  %50. 

You  are  therefore  commanded  as  such  garnishee  forthwith  to  pay 
into  court  the  sum  of  %50. 

Hereof  fail  not  at  your  peril. 

Witness  my  hand  at  my  office  in  said  city  and  county  this  18th 
day  of  January,  i8P7. 

Henry  Grimshaw,  Justice  of  the  Peace. 

Form  No.  3440. 
(Precedent  in  Union  Nat.  Bank  v.  Hickey,  34  Neb.  300.) 

Michael  Hickey    ) 

V.  >  Order  of  Garnishment. 

George  D.  Edson.  ) 

And  now,  on  the  2^th  day  of  April,  1SS8,  it  appearing  from  the 
answer  and  amended  answer  of  the  Union  National  Bank,    by  J, 

W,  Rodefer,  its  cashier,  garnishee  in  the  above  entitled  cause,  that 
said  bank  had  on  the  15th  day  of  March,  1888,  personal  property, 
to  wit,  money  in  the  sum  of  ^£8,  and  on  the  17th  day  of  April, 
1888,  being  the  date  of  said  bank's  first  answer  herein,  the  sum  of 
$3^5  of  the  defendant's,  George  D,  Edson,  attorney,  subject  to  at- 
tachment in  its  possession  and  under  its  control  as  a  credit  to  George 
D.  Edson,  attorney:  It  is  therefore  ordered  by  this  court  that  said 
bank  forthwith  pay  into  the  clerk  of  this  court,  Frank  E,  Aloores^ 
out  of  the  money  under  its  control  or  in  its  possession  at  any  time 
since  the  15th  day  of  Afarch,  1S88,  belonging  to  or  credited  on  its 
bank  account  books  of  George  D,  Edson ^  attorney,  the  sum  of  %825, 
and  that  said  bank  be  thereupon  discharged  as  garnishee  herein,  the 
said  money  to  remain  in  the  hands  of  the  clerk,  subject  to  the  future 
order  of  the  court.         George  W.  Doane,  Judge  of  District  Court. 

Form  No.  3441* 

Township. 

TKi    ^t  t      f  Ok'        )  ^^^^'"^    Henry   Grimshaw,    justice    of   the 
A^i.      ^/^  ^   .     ^^'     r      peace  in  and  for  said  township  and  county, 
Athens  County,  ss.     (      f^nuary  18,  iS97. 

'^""^'^  f  ""ain^t^'"^'^'         I  ^"^  y^'^''  ^'"'^.^'  garnishee  in  the  above 
o .  ,      _,  ^^^^"  J  r     J     i.      V       entitled  action : 
Richard  Roe,  defendant.     ) 

You  will  please  pay  to  George  Strong,  constable,  the  money  in 
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your  hands  belonging  to  said  defendant,  not  exceeding  the  sum  of 
sixty-five  dollars  ($&^),  being  the  amount  of  judgment  rendered  and 
costs  of  suit.  By  so  doing  you  will  be  discharged  from  further 
liability  under  said  garnishee  process. 

Respectfully  yours, 
Henry  Grimshaw,  Justice  of  the  Peace. 

g.  Diseharging  Garnishee. 

Form  No.  3442* 

yohn  Doe^  plainti£P,      )  Before   Henry   Gritnshaw^  a  Justice  of 
against  >      the  Peace  of  the  city  of  Winfield^  Cow* 

Richard  Roe,  defendant.  )      ley  County,  Kansas. 
State  of  Kansas,  Cowley  County,  ss. 

Whereas  it  appears  that  judgment  has  been  rendered  in  favor  of 
the  defendant  in  the  above  entitled  action  (or  state  other  ground 
warranting  a  discharge).  It  is  therefore  ordered  that  the  said 
yohn  Smith,  garnishee  in  the  above  entitled  cause,  be  discharged. 

Witness  my  hand,  at  my  office,  in  the  city  of  Winfield,  in  said 
county,  this  25th  day  of  January,  i8P7. 

Henry  Grimshaw,  Justice  of  the  Peace. 

h.  Vacating  Judgment  against  Garnishee. 

Form  No.  3443* 
(Precedent  in  Platen  v.  Byck,  50  Grfl  246.) 

Charles  G.  Platen  vs.  Adam  Short,  defendant,  and  Levy  E. 
Byck,  garnishee.  Judgment  rendered  against  garnishee,  MaylSth, 
iS72. 

It  now  appearing  that  the  summons  of  garnishment  on  the  above 
judgment  mentioned,  had,  for  a  valid  consideration,  been  with- 
drawn ^  by  plaintiff's  counsel,  and  that  no  answer  was  required 
thereto  on  the  part  of  the  said  garnishee :  It  is  hereby  ordered,  that 
the  said  judgment  against  Aevy  E.  Byck,  the  said  garnishee,  be  set 
aside  and  vacated,  and  that  the  sheriff  dismiss  his  levy  made  in 
that  behalf,  and  return  the  execution  to  the  cleik  of  this  Court,  with 
the  proper  indorsement,  at  plaintiff's  costs. 

In  open  court,  June  3d,  iS72. 

William  Schley, 
Judge  Superior  Court,  Eastern  Circuit. 

1.  The  agreement  mentioned  in  the  costs;  and  it  further  appearing  that 

order  in  the  text  was  in  the  words  fol-  there  is  now  pending  in  the  Superior 

lowing:  Court     of    Chatham    county,    a    suit 

*'''Adatn  Short  vs.  Levy  E.  Byck.  wherein  the  said  Charles  G.  Platen  is 

**  In  the   City  Court  of  Savannah,  plaintiff ,  and  Adam  Short,  defendant, 

February  Term,  i870.  and  that  said  Levy  E.  Byck  has  been 

•*  The  said  case  having  come  on  for  served  with  process  of  garnishment,  to 

jury  trial  at  the  February  term,  i870,  answer  at  the  Superior  Court  what  he 

and  judgment  having  been  given  for  is  or  may  be  indebted  to  said  Adam 

plaintiff   in   the  sum   of  %100.0Q  and  Short,  sued  out  by  the  said  Platen 
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Part  Three:  Trustee  Process. 

I.  The  AFFmAYiT. 

Trustee  process  issues  without  any  affidavit  except  in  the  state 
of  Rhode  Island.  In  this  state,  however,  the  process  issues  on 
affidavit  as  in  other  writs  of  attachment.^ 

XL  THE  WRIT. 

There  is  no  separate  writ  for  trustee  process,  but  the  attachment 
of  goods  and  credits  in  the  hands  of  third  persons  is  authorised  by  a 
clause  contained  in  the  ordinary  writ  of  attachment.' 

III.  THE  ANSWER.^ 

1.  Of  Individual  Trustee. 

a.  Denying  Efltets. 

Form  No.  3444* 

Commonwealth  of  Massachusetts, 

Superior  Court,  Suffolk,  ss.  January  Term,  i8P7. 

John  Doe  against  Richard  Roe  and  Trustee. 

Answer  of  Alleged  Trustee. 

And  now,  George  Peahody,  summoned  as  trustee  of  the  principal 

defendant  in  the  above  entitled  action,  appears  and  makes  answer 

that  at  the  time  of  the  service  of  the  plaintiff's  writ  upon  him  *  he 

Now,  it  is  mutually  agreed  that  the  writing,   signed   by  the  trustee,  and, 

said  garnishment  snail  be  as  if  regu-  except  in  Vermont,  sworn  to  before  a 

larly    dissolved,    and    that    the    said  proper  officer. 

amount  of  %700.00  may  be  paid  over  Maine, — Rev.  Stat.  (1883),  c.  86,  ^  15. 

to  the  attorneys  of  Adam  Short,  to  be  Massachusetts, — Pub.  Stat.  (xSB2),  c. 

by  them  held  to  answer   the   deter-  183,  §  10.                                              ^ 

mination  of  the  case  in  the  Superior  Rhode  Island, — Gen.  Laws  (1896),  c. 

Court,  after  deducting  the  amount  of  254,  ^  10. 

their    fees,  due   to    them    from    said  Vermont, — Stat.  (1894),  §§  1339, 1332. 

Short,  In  New  Hampshire, — TTie  trustee's 

**Savannahj  gSth  February,  i%70.  disclosure  in  New  Hampshire  is  made 

William  D.  Harden,  as   in  cases  of    deposition.     For  the 

Attorney  for  C.  G,  Platen,  various  forms  connected  with  deposi- 

yulian  Hartridge,  tions,  consult  the  title  Depositions. 

Hartridge  dh  Chisholm,  New  Hampshire, — Pub.  Stat.  (1891), 

Mills  tih  Tomphins,  §  ii  et  seq. 

Attorneys  for  A ,  Short. ' '  Amnrflr  Wlwre  Tmsteo  Is  a  OorponHoB 

1.  R.  I.  Gen.  Laws  (1896),  p.  870,  §  14.  — In  Maine, — The  answer  of  a  corpo- 
For  the  form  of  affidavit  in  attach-  ration  summoned  or  attached  as  trus- 

ment  in  Rhode  Island,  see  supra.  Form  tee,  may  be  made  by  agent  or  attor- 

No.  2652.  ney.     Rev.  Stat.  (1883),  c.  86,  ^  8. 

2.  For  forms  of  the  writ  of  attach-  In  Massachusetts  and  Vermont. — In 
ment  containing  the  trustee  clause,  see  these  states  the  trustee's  answer  may 
supra.  Forms  Nos.  2776,  2795,  2813,  be  made  by  the  cashier,  treasurer,  or 
and  2814.  See,  also,  Vt.  Stat.  (1894),  secretary  of  the  corporation,  or  by  any 
p.  971,  Form  22.  officer  appointed  for  the  purpose  by 

8.  BeqnlalfeM  of  Aniwer — In  General,  the  corporation,  or  by  any  officer  that 
—The  trustee's  answer  must    be    in    the  court  may  require  to  answer. 
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had  not  in  his  hands  or  possession  any  goods,  effects,  or  credits  of  said 
defendant,  and  of  this  he  submits  himself  to  examination  upon  hisoath. 

Wherefore  he  prays  that  he  may  be  discharged,  and  for  his  costs. 

George  Peabody. 

Boston,  yanuary  2,  i8P7.  Then  the  above  named  George  Pea- 
body  made  oath  that  the  foregoing  answer  subscribed  by  him  is  true, 
before  me.  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3445*^ 

State  of  Rhode  Island. 
County  of  Providence: 

District  Court  of  the  Tenth  Judicial  District. 
In  the  case  of  yohn  Doe,  plaintiff, 

against 
Richard  Roe,  defendant. 
I,    George  Peabody,  of  the   city  of  Pawtucket   in  said  county, 

Massachusetts. — Pub.  Stat.  (i88a),c.        For    forms   of    interrogatories,  see 

183,  §  16.  supra.  Forms  Nos.  3387  and  3388. 

Vermont. — Stat.  (1894),  §  1309.  HottM    of   FUlng    IntarrogfttoilM.  — 

In   Rhode  Island. — The  answer  in  Where  notice  of  the  filing  of  interrog- 

Rhode  Island  may  be  made  by  any  offi-  atories    is   required   (see    Pub.    Stat, 

cer  of  the  corporation.     Gen.   Laws  Mass.  (1882),  c.  183,  §  la)  the  notice 

(1896),  c.  254,  §  10.  may  be  in  the  following  form : 

Tlie  answer  must,  in  all  cases,  be  in       '*  Commonwealth  of  Massachusetts, 
writing,  and  signed  and  sworn  to  by  the        Superior  Court,   Suffolk,  ss.   yan- 

officer  making  it.     See  statutes  cited.  uary  Term,  i897. 

When  Answer  may  be  Kade  by  Attor-  *'  yohn  Doe 

Bfly — In  Maine. — Where  the  trustee  v. 

lives  in  a  county  other  than  that  in  Richard  Roe,  and 

which  the  writ  is  returnable,  he  may  George  Peabody,  trustee, 

appear  and  answer  by  attorney.  Rev.  "  To  George  Peabody,  trustee  (or 
Stat.  (1883),  c.  86,  ^  24.  yoseph  Story,  Attorney  for  George 

In  Massachusetts. — Where  the  pro-        Peabody,  trustee) : 
ceedings  are  before  a  trial  justice  or  in        **Sir:  You  will  please  take  notice 

a  police,  municipal,  or  district  court,  that  written  interrogatories  to  be  an- 

and  the  answer  denies  effects,  it  may  swered  by  you  as  trustee  of  the  above 

be  made  by  attorney.   Pub.  Stat.  (1882),  named  defendant  Richard  Roe,  have 

c.  183,  §  13.  -  this  day  been  filed  in  the  office  of  the 

In    Vermont. — The   answer  may  in  clerk  of  the  Superior  Co'urt  of  Suffolk 

any  case  be  subscribed   by  attorney,  county.  Yours,  &c., 

Stat.  (1894),  §^  1329,  1331.  yohn  Doe, 

Wlien  Plaintiff  may  File  Written  Inter-  "  (or  yeremiah  Mason,  Attorney  for 
rogatorlM. — The  plaintiff  may  at  any        yohn  Doe). 

time  file  written  interrogatories  touch-  •    *^  Boston,  yanuary  6th,  iS97.** 
ing  points  upon  which  he  desires  the       Written  InteROgatoriet,  How  Answered. 

answer  of  the  alleged  trustee.  —  The  answers  to  written  interroga- 

Massachusetts.  —  Pub.  Stat.  (1882),  tories  must  be  in  writing,  subscribed 

c.  183,  §  12.  and  sworn  to,  as  in  the  case  of  disclo- 

Rhode  Island. — Gen.  Laws  (1896),  sure  without  such  interrogatories;  and 

c.  254,  ^12.  where   such  interrogatories  are  filed 

The  plaintiff  may  also  file  written  for  the  purpose  of  examining  the  trus- 

interrogatories  where  the  trustee  has  tee  after  answering  by  attorney  deny- 

answered  by  attorney  denying  effects,  ing  effects,  the  answer  must  be  signed 

Massachusetts.  —  Pub.  Stat.   (1882),  by  the  trustee  in  person.     See  statutes 

C.  183,  §  14.  cited. 

Vermont. — Stat.  (1894),  §  1331.  1.  For  the  substance  of  an  affidavit 
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on  oath,  make  affidavit,  and  say  I  am  the  person  summoned  as 
garnishee  of  the  defendant  in  the  above  entitled  case.  That  at  the 
time  of  the  service  on  me  of  a  copy  of  the  writ  in  said  case  for 
the  purpose  of  attaching  the  personal  estate  of  the  said  defendant 
in  my  hands  and  possession,*  there  was  none  of  the  personal  estate 
of  said  defendant  in  my  hands  or  possession  either  directly  or 
indirectly.  George  Peahody, 

Subscribed  and  sworn  to  before  me,  in  the  city 

of  Paw  tucket,  in  the  county  of  Providence, 

on  this  eighth  day  of  May,  A.D.  i8P7. 

Abraham  Kent, 

Justice  of  the  Peace. 

Form  No.  344^* 
(Supp.  Aiken's  Prac.  Forms  59.) 
John  Doe  v.  Richard  Roe,  )  q^^^^  ^^^^^  ^^^^  ^     ^^^ 

^  X    1S97 

George  Peabody,  trustee.  ) 
And  now  the  said  George  Peabody,  summoned  as  trustee  of  the 
said  Richard  Roe  in  the  above  entitled  suit,  comes  and  disclosure 
makes  and  says  that  he  had  not,  at  the  time  of  the  service  upon  him 
of  the  writ  in  said  suit,  nor  has  he  since  had  in  his  hands  or  posses- 
sion any  goods,  effects,  or  credits  of  the  said  Richard  Roe,'^  and 
thereupon  submits  himself  to  such  examination  in  the  premises  as 
the  court  may  order  and  direct. 

By  his  attorney,  yeremiah  Mason. 

b.  Admitting  ElliBets. 

Form  No.  3447* 

(  Commencing  as  in  Form  No,  SJM,  and  continuing  down  /o  *)  he 
owed  the  said  defendant  one  hundred  dollars,  but  had  not  at  said 
time  of  service  any  other  goods,  e£Pects,  or  credits  of  said  defendant 
in  his  hands  or  possession,  and  of  this  he  submits  himself  {continu- 
ing and  concluding  as  in  Porm  No.  3444)  • 

Form  No.  3448* 

(  Commencing  as  in  Form  No.  S44B,  and  continuing  down  to  *) 
there  was  in  my  hands  and  possession  of  the  personal  estate  belong- 
ing to  said  defendant  the  sum  of  eighty-one  dollars  and  no  more 
either  directly  or  indirectly. 

(  Signature  and  jurat  as  in  Form  No.  8445. ) 

held  sufficient  to  discharge  the  gar-  court  for  the  court  to  decide  whether 

nishee,  see  Northam  v.  Cartright,  10  or  not  he  is  a  trustee,  the  disclosure 

R.  I.  19.  should  continue  from  this  point  as  fol- 

1.  Where  the  trustee  desires  to  sub-  lows :   **  Except  as  follows    {here   in- 

mit  a  special  statement  of  facts  to  the  sert  the  statement  of  facts)  ;  and  there- 
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2.  Of  Corporation  Trustee, 
a.  Denjring  Effects. 

Form  No.  34  49. 

Commonwealth  of  Massachusetts. 

Superior  Court,  Suffolk,  ss.  yanuary  Term,  i857. 

John  Doe  against  Richard  Roe  and  Trustee. 

Answer  of  the  Fiske*s  Wharf  Dock  and  Warehouse  Corporation, 
alleged  trustee. 

And  now  the  Eiske^s  Wharf  Dock  and  Warehouse  Corporation, 
summoned  as  trustee  of  the  principal  defendant  in  the  above  enti- 
tled action,  appears  by  John  Z..  Nichols,  its  Treasurer,  and  makes 
answer  that  at  the  time  of  the  service  of  the  plaintiff's  writ  upon 
the  said  corporation,  it  had*  not  in  its  hands  or  possession  any 
goods,  effects,  or  credits  of  said  defendant,  and  of  this  the  said 
John  L.  Nichols  submits  himself  to  examination  upon  his  oath. 

Wherefore  the  said  corporation  prays  that  it  may  be  discharged, 
and  for  its  costs.         .  Eiske's  Wharf  Dock  and  Warehouse  Co., 

By  John  L.  Nichols. 

Boston,  January  2,  i8P7.  Then  the  above  named  John  L. 
Nichols  made  oath  that  the  foregoing  answer  subscribed  by  him  is 
true,  before  me.  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3450. 

State  of  Rhode  Island. 

County  of  Providence. 

District  Court  of  the  Tenth  Judicial  District. 
In  the  case  of  John  Doe,  plaintiff, 

against 
Richard  Roe,  defendant. 

I,  Charles  E.  Pervear,  of  the  city  of  Paw  tucket,  in  said  county, 
on  oath  make  affidavit  and  say,  I  am  the  treasurer  of  the  Pawtucket 
Hair- Cloth  Company,  and  was  such  treasurer  at  the  time  the  writ 
in  the  above  entitled  cause  was  served  on*  said  company  in  trustee 
process ;  that  at  the  time  of  the  service  of  said  writ  as  aforesaid  for 
the  purpose  of  attaching  the  personal  estate  of  the  said  defendant 
in  the  hands  and  possession  of  the  said  Pawtucket  Hair- Cloth 
Company  *  there  was  none  of  the  personal  estate  of  said  defendant  in 
the  hands  or  possession  of  said  Pawtucket  Hair- Cloth  Company, 
either  directly  or  indirectly.  Charles  E.  Pervear. 

{Jurat  as  in  Eorm  No.  3446.) 

upon  the  said  George  Peabody  submits  ther  examination  as  the   court  shall 

himself  to  such  determination  of  the  order  and  direct. 

said  court  in  the  premises  as  to  the  **By  his  attorney, y^r<r»»i«>i  Af<w^«." 

court  shall  seem  meet  and  to  such  fur-  See  Vt.  Stat.  ( 1894),  k  'SSi- 

057  Volume  II. 


8451.  ATTACHMENT,  ETC.  8454. 

b.  Admitting  Effects. 

Form  No.  345 <• 

(  Commencing  as  in  Form,  No,  3449,  and  continuing  down  to  *) 
in  its  hands  the  sum  of  one  hundred  dollars  of  the  property  of  the 
defendant,  but  had  not  at  said  time  of  service  any  other  goods, 
effects,  or  credits  of  said  defendant  in  its  hands  or  possession,  and 
of  this  the  said  John  L.  Nichols  submits  himself  {continuing  and 
concluding  as  in  Form  No,  3449) » 

Form  No.  345^* 

(  Commencing  as  in  Form  No.  34^0,  and  continuing  down  to*) 
there  was  in  the  hands  and  possession  of  said  Pawtucket  Hair- 
cloth Comfany  of  the  personal  estate  belonging  to  said  defendant 
the  sum  of  eighty-one  dollars,  and  no  more,  either  directly  or 
indirectly. 

(Signature  and  jurat  as  in  Form  No.  34S0.) 


Form  No.  3453* 
(Precedent  in  Cottle  v,  American  Screw  Co.,  13  R.  I.  628.) 

A I  my   ) 

V.      >  Justice  Court,  City  of  Providence, 

Cottle.  ) 

I,  William  H.  Henderson,  on  oath  say  that  I  am  treasurer  of  the 
American  Screw  Company,  and  was  such  treasurer  at  the  time  the 
writ  in  the  above  entitled  case  was  served  on  ^id  company  in 
trustee  process ;  that  at  the  time  said  writ  was  served  as  aforesaid, 
May  22,  at  10  o'clock  and  8  minutes  A,  M.,  said  company  was 
indebted  to  said  Cottle  for  wages  of  labor  in  the  sum  of  forty-one 
and  66-100  dollars,  but  since  the  time  of  the  service  of  above  writ, 
or  on  the  27th  May,  said  company  had  filed  with  them  a  deed  of 
assignment  from  James  Cottle  to  Franklin  B,  Ham,  dated  May 
17,  iSSO,  a  copy  of  which  is  hereunto  attached,  and  they  submit  to 
the  court  whether  or  not  the  wages  now  in  their  hands  are  subject  to 
above  attachment.  And  except  as  aforesaid,  said  company  had  not 
in  its  hands  or  possession  any  of  the  personal  estate  of  said  Cottle^ 
as  the  attorney,  agent,  factor,  trustee,  or  debtor  of  said  defendant. 
[(Jurat)]^  W.  H.  Henderson. 

IV.  ALLEGATION  BT  PLAINTIFF  TO  BE  FILED  AFTER  ANSWER  BT 

TRUSTEE.' 

Form  No.  3454* 
(Supp.  Aiken's  Prac.  F.  59.) 

(  Title  of  court  and  cause  as  in  Form  No.  3446. ) 

And  now  the  said  John  Doe,  plaintiff  in  the  above  entitled  suit, 

1.  The  jurat  is  not  set  out  in  the  re-     Rhode  Island,see5iK/r<i,  Form  No. 3445. 
ported  case.  For  the  form  of  the  j  urat  in        2.   Vermont. — Stat.  ( 1894) ,  §  1332. 
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comes  and  says  that  by  reason  of  anything  in  the  said  disclosure  of 
the  said  George  Peahody  disclosed,  he,  the  said  yohn  Doe,  ought 
not  to  be  hindered  from  holding  said  George  Peahody  as  trustee  of 
the  said  Richard  Roe,  because  he  says^  (here  insert  the  statement 
of  such  facts  as  the  plaintiff  claims  should  render  the  trustee 
chargeable) .  And  this  the  said  yohn  Doe^  is  ready  to  verify ; 
wherefore,  he  prays  judgment  that  the  said  George  Peahody  is 
chargeable  as  trustee  of  the  said  Richard  Roe. 

By  his  Attorney,  Josef  h  Story, 


Y.  PROCEEDINGS  WHERE  GOODS  IN  TRUSTEE'S  HANDS  ARE 
CLAIMED  BT  THIRD  PERSON  UNDER  AN  ASSIGNMENT  FROM 
PRINCIPAL  DEFENDANT. 

1.  Notice  to  Claimant^ 

Form  No.  3455- 

(Supp.  Aiken's  Prac.  F.  6o.) 

State  of  Vermont,  )      To  any  sheriff  or  constable  of  the  State. 
Orange,  ss.  \  Greeting : 

Whereas  John  Doe,  of  Chelsea  in  said  county  of  Orange,  hereto- 
fore, to  wit,  on  the  fifth  day  of  April,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  ninety-seven,  sued  out  his  trustee 
process  against  Richard  Roe  of  said  Chelsea,  dated  the  said  fifth 
day  of  April,  claiming  damages  therein  three  hundred  dollars,  and 
therein  summoned  George  Peahody  of  said  Chelsea,  as  trustee  of  the 
said  Richard  Roe,  which  said  process  was  made  returnable  to 
the  county  court  then  next  to  be  holden  at  Chelsea  within  and  for  the 

county  of  Orange  aforesaid,  on  the day  of ,  and  such 

proceedings  have  been  thereon  had  the  said  process  was  duly  en- 
tered in  said  court  at  the  term  thereof  last  aforesaid,  and  the  said 
George  Peahody  appeared  and  submitted  to  the  said  court  his  dis- 
closure in  writing  therein  admitting  that  heretofore,  to  wit,  on  the 

day  of ,  at  said   Chelsea,  he  executed  his  promissory 

note  in  writing  to  the  said  Richard  Roe,  therein  and  thereby  prom- 
ising to  pay  to  the  said  Richard  Roe,  five  hundred  dollars  on  the 
first  day  of  January,  i899,  with  interest  annually:  And  whereas 
it  appears  to  the  court  here  that  Samuel  Short  of  said  Chelsea, 
claims  the  said  promissory  note  and  the  sum  thereon  due  by  force  of 
an  assignment  from  the  said  Richard  Roe,  to  him,  the  said  Samuel 
Short,  now,  therefore, 

1.  Where  the  object  of  the  allega-  quired  of  in  such  manner  as  the  said 

tlon    is    simply    to    put  in  issue  the  court  shall  order  and  direct, 

truth  of  the  disclosure,  the  form  should  **  By  his  Attorney, 

continue  from  this  point  as  follows:  Joseph  Story y 

"That  the  said  disclosure  is  untrue  in  See  Vt.  Stat.  (1894),  ^  1332. 

fact  in  this,  to-wit  {here  state  the  point  2.    Vermont, — Stat.  (1894),  ^  '358' 

proposed  to  be  put  in  issue).    And  this  See  also  the  following  statutes: 

the  said  John  Doe  prays  may  be  in-  Maine, — Rev.  Stat.  (1883),  c.  86,  §33. 
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By  the  authority  of  the  State  of  Vermont,  you  are  hereby  com- 
manded to  summon  the  said  Samuel  Short  to  appear  before  the 
county  court  next  to  be  holden  at  Chelsea,  within  and  for  the  county 

of  Orange  aforesaid,  on   ,  and   assert   his   claim    if  any  he 

have  to  the  said  promissory  note  and  the  sum  thereon  due,  and  show 
cause,  if  any,  why  the  said  George  Peabody  should  not  be  held 
trustee  of  the  said  Richard  Roe  therefor.  Fail  not,  but  of  your  do- 
ings thereon  with  this  writ  make  due  return  according  to  law. 

Given  under  my  hand  at  Chelsea  this day  of ,  in 

the  year  of  our  Lord,  one  thousand  eight  hundred  and  ninety-seven. 

John  Hancock,  Clerk. 

2.  Claimant's  Declaration. 

Form  No.  3456. 
(Supp.  Aiken's  Prac.  F,  61.)  1 

(  Title  of  court  and  cause  as  in  Form  No.  SJ^Jfi, ) 
And  now  comes  Samuel  Short  who  has  heretofore  entered  as 
claimant  (or  v)ho  has  been  summoned  to  appear  as  claimant)  in  said 
case,  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
and  declares  and  says,  That  heretofore,  to  wit,  on  the  ffth  day  of 
yanuary,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
ninety-seven,  at  Chelsea  in  said  county  of  Orange,  the  said  promis- 
sory note  in  the  said  disclosure  of  the  said  George  Peabody  men- 
tioned and  the  debt  therein  and  thereby  secured  to  the  said  Jxichard 
Roe^  and  the  right  to  collect  and  control  the  same  were  by  the  said 
Richard  Roe,  who  was  then  the  lawful  owner  thereof,  assigned  and 
transferred  for  a  valuable  consideration  to  me,  the  said  Samuel 
Short,  and  the  said  promissory  note  was  then  and  there  by  said 
Richard  Roe  delivered  to  the  said  Samuel  Short,  of  all  which  the 
said  George  Peabody  ih^ti  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Chelsea  aforesaid,  and  before  the  commencement  of 
the  said  trustee  process  against  him,  the  said  George  Peabody,  hac 
notice,  and  then  and  there,  in  consideration  thereof,  promised  said 
Samuel  Short  to  pay  the  same  to  him  according  to  the  tenor  and 
effect  of  said  note.  All  which  he,  the  said  Samuel  Short,  is  ready 
to  verify :  Wherefore,  he  prays  such  judgment  in  the  premises  as  to 
this  Hon.  Court  shall  seem  meet,  according  to  law,  and  for  his  costs. 

By  his  attorney,  Richard  Wilson. 

Form  No.  3457* 

(Precedent  in  Amoskeap^  Mfg.  Co.  v.  Gibbs,  28  N.  H.  317.) 

Hillsborough,  ss.  Court  of  Common  Pleas, 

October  term,  i85J. 
Amoskeag  Manufacturing    Company  v.  Dolphin  Z.    Gibbs,   and 

Thomas  Chadbourn,  Trustee. 

New  Hampshire. — Pub.  Stat.  (1891),  Vermont. — Stat.  (1894),  §  'SS^- 

c.  245,  §  22.  1.    Vermont.— %\2X.  (1894),  \  1359. 
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On  motion  oi-Luther  Farley  of  Manchester,  in  said  county,  it  is 
ordered  by  the  court,  that  he,  the  said  Luther  Farley,  have  leave  to 
appear  and  maintain  his  right  to  the  notes  mentioned  in  the  dis- 
closure of  said  Thomas  Chadhourn, 

Attest,  P,  Dodge,  Clerk. 

I.  And  the  said  Luther  Farley,  by  leave  of  the  court  here  for  that 
purpose  first  had  and  obtained,  comes  and  defends,  &c.,  when,  &c., 
and  says,  that  the  said  Chadhourn  ought  not  to  be  charged  as  trus- 
tee of  said  Dolphin  Z.  Gihhs,  by  reason  of  anything  contained  or 
set  forth  in  the  said  disclosure  of  said  Chadhourn,  because  he  says 
that  before  the  service  of  the  plaintiffs'  writ  in  this  suit  upon  the 
said  trustees,  the  notes  named  in  the  said  disclosure  of  the  said  sup- 
posed trustee  had  been  sold  and  transferred  to  him,  the  said  Luther 
Farley,  in  good  faith,  and  for  an  adequate  consideration,  and  this 
he  is  ready  to  verify,  wherefore  he  prays  judgment,  that  said  notes 
were  so  transferred,  and  for  his  costs.     By  his  attorneys, 

Morrison  <^  Fitch, 

II.  And  the  said  Luther  Farley,  by  leave  of  the  court  here  for 
that  purpose,  first  had  and  obtained,  comes  and  defends,  &c.,  when, 
&c.,  and  says,  that  the  said  supposed  trustee  ought  not  to  be  charged 
as  the  trustee  of  said  Dolphin  L.  Gihhs  in  this  suit,  because  he  says, 
the  money,  rights  and  credits  in  the  hands  of  the  said  supposed  trus- 
tee, to  wit,  two  negotiable  promissory  notes,  made  and  payable  in 
this  State,  in  ninety  days  from  date,  were,  before  they  became  due, 
to  wit,  on  the  day  of  the  date  thereof,  sold  and  transferred  to  him, 
the  sBid  Farley,  by  the  said  Gihhs,  in  good  faith,  and  for  an  adequate 
consideration,  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  that  said  trustee  be  discharged,  and  for  his  costs.  By 
his  attorneys,  Morrison  d:  Fitch. 

8.  Replleatlon  and  Demurrer  to  Claimant's  Declaration. 

Form  No.  3458. 
(Precedent  in  Amoskeag  Mfg.  Co.  v.  Gibbs,  28  N.  H.  318.) 
Hillshorough,  ss.  Court  of  common  pleas, 

Octoher  term,  \%5S, 
The  Amoskeag  Manufacturing   Company  v.   Dolphin  L.    Gihhs, 

and  lipomas  Chadhourn,  Trustee. 
And  the  plaintiffs,  as  to  the  plea  of  the  said  Luther  Farley  first 
above  pleaded,  say,  that  the  said  Chadhourn  ought  to  be  charged 
as  the  trustee  of  the  said  Gihhs,  because  they  say,  the  notes  named 
in  the  disclosure  of  the  said  Chadhourn  had  not  been  sold  and  trans- 
ferred to  said  Luther  Farley,  in  good  faith  and  for  an  adequate 
consideration,  before  the  service  of  the  plaintiffs'  said  writ  in  this 
suit,  upon  the  said  Thomas  Chadhourn,  and  this  the  plaintiffs  pray 
may  be  inquired  of  by  the  country.         By  their  attorney, 

Herman  Foster, 
And  the  said  Luther  Farley  doth  the  like.      By  his  attorneys, 

Morrison  ii^  Fitch, 
And  as  to  the    second   plea  of   the   said  Luther  Farley  above 
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pleaded,  the  plaintiffs  say,  that  the  said  plea  is  not  sufficient  in  law 
to  bar  them  from  maintaining  their  said  action,  and  charging  said 
Chadhourn  as  the  trustee  of  said  Gihhs;  and  that  they  afe  not  bound 
by  law  to  answer  said  last  mentioned  plea,  and  this  they  are  ready  to 
verify ;  wherefore  they  pray  judgment  for  their  damages  and  costs. 

And  the  plaintiffs  show  to  the  court  the  following  cause  of  de- 
murrer, to  wit :  the  said  Farley,  in  his  said  last  mentioned  plea,  does 
not  allege  that  said  notes  were  so  sold  and  transferred  to  him  before 
the  service  of  said  trustee  process.  By  their  attorney, 

H,  Foster, 

The  said  Farley  joins  in  demurrer.  By  his  attomevs, 

Morrison  Jc  Fitch. 

VI.  DEFENDANT'S  BOND  AND  RELEASE  OF  TRUSTEE.^ 

Form  No.  34  59* 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  Samuel 
Short,  and  William  West,  all  of  Chelsea  in  the  county  of  Orange, 
State  of  Vermont,  are  held  and  firmly  bound  unto  yohn  Doe  of 
said  Chelsea,  in  the  sum  of  eight  hundred  dollars,  to  be  paid  to  the 
said  yohn  Doe  or  his  certain  attorney,  executors,  administrators  or 
assigns,  for  which  payment,  well  and  truly  to  be  made,  we  jointly 
and  severally  bind  ourselves,  our  heirs,  executors  and  administrators 
firmly  by  these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals.  Dated  the 
ffth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety -seven. 

The  condition  of  this  obligation  is  such,  that  whereas,  the  said 

yohn  Doe,  heretofore,  to  wit,  on  the  day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
commenced  an  action  by  trustee  process  in  the  county  court  of  said 
county  against  the  above  bounden  Richard  Roe,  which  said  action 
is  now  pending  in  said  county  court,  and  therein  summoned  George 
Peabody  of  said  Chelsea,  as  trustee  of  the  %2a&  Richard  Roe,*  now, 
therefore,  if  the  said  Richard  Roe  shall  pay  to  the  said  yohn  Doe, 
the  amount  of  the  judgment  which  he  may  recover  in  said  action, 
then  this  obligation  to  be  void,  otherwise  to  remain  of  full  force 
and  effect.  Richard  Roe,        ^sbal) 

Signed,  sealed,  and  delivered  )  Samuel  Short,      (seal) 

in  the  presence  of  us :  )  William  West,     (seal) 

Herbert  Lewis, 
Christian    Williams, 

VIL  NOTICE  TO  PLAINTIFF  OF  FlUNO  OF  BOND.' 

Form  No.  34^0. 

(  Title  of  court  and  cause  as  in  Form  No,  344.6, ) 
To  yohn  Doe  (or  yeremiah  Mason  ^  attorney  for  yohn  Doe)  : 

1.    Vermont,— %\SX,  (1894),  Vi  ^S^^*        Jl/atVitf.— Rev.  Stat  (1883),  €.86^^85. 
1335.  See  aUo  f  1544.  2.   Vermont, — Stat  (1894),  f  1392. 
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You  will  please  take  notice  that  the  defendant  above  named  has 
this  day  filed  in  the  county  court  a  bbnd  for  the  discharge  of  George 
Peahody  summoned  as  trustee  of  the  said  defendant  in  the  above 
entitled  action.  The  sureties  ^  of  said  bond  are  Messrs.  Samuel 
Short  and  William  West,  both  residing  in  Chelsea,  in  said  county 
of  Orange.  Yours,  etc., 

yoseph  Story, 

Dated  6th  of  May,  i8P7.  Attorney  for  Defendant. 

VIII.  BOND  BY  TRUSTEE  WHERE  TRUStEE  IS  MORTGAGOR.^ 

Form  No.  3461. 

(  Commencing  as  in  Form  No,  S459,  and  continuing  down  to  • 
substituting  the  name  of  the  trustee  as  obligor  in  place  of  the  name 
of  the  defendant).  Now,  therefore,  if  the  said  George  Peabody  shall 
pay  to  the  said  Richard  Roe  such  judgment  as  shall  be  rendered 
against  him  in  the  said  action,  then  this  obligation  to  be  void  icon^ 
tinuing  and  concluding  as  in  Form  No,  S459.) 

IX.  SCIRE  Facias  against  trustee,* 

Form  No.  346a. 

Suffolk,  88. 

(seal)     To  the  sheriffs  of  our  several  counties  or  their  deputies, 

Whereas  John  Doe  oi  Chelsea  va  said  Suffolk,  before  our  justices 
of  onx  Superior  Court  holden  for  and  within  our  said  county  of 
Suffolk,  ^t  Boston,  on  the  first  Monday  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety -seven,  by  the  con- 
sideration of  our  said  justices  recovered  against  Richard  Roe,  of 
^ostan,xn  ^^id  Suffolk,  the  sum  of  two  hundred  and  twenty-five 
dollars  debt  or  damages,  and  also  seventeen  dollars  and  ;f//y  cents 
for  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex^nded 
whereof  the  said  Richard  Roe  is  convict,  as  to  us  appears  of  record- 
and  whereas  by  consideration  of  the  same  court  execution  was  like- 
wise awarded  for  the  same  sums  against  the  goods,  effects,  and 

When  the  trustee  is  a  corporation  the  action  is  pending,  together  with  » 
the  court  gives  this  notice  to  the  plain-  bond  to  the  defendanf^n  Se  penll^um 
t,ff  or  his  attorney.     Vt.  Stat.  (1894),     of  double  the  amount  of  thi  ^on^Z 

Wn  Maine  m.  notice  is  given  by  the    ^llL^Acrdru^ol  \t*  ^o^^i^l^r 

tification  of  sureties,  where  the  plain-  trustee  he  will  n« v  f hi  o^l     /^         f 

tiff  objects  to  their  sufficiency,  co';,sult  by  Te    m^^,   h^ra^serSe 

the  tide  Justification  of  Sureties,  property.     Vt^Stet.  (i8^)f * \L 

a.  Where    the    mortgagor  is    sum-        9-  uLsacAuseifs --^P^  slt^^fiR^ 

moned  as  trustee  of  his  mortgagee  up-  c.  i8q.  6  eo         *''*'    *^"*'-  ^^*-  <'^^)» 

on  filing  this  bond  with  the  clerk  of  the        ^/aiVtV-Rev.  Stat.  (188O    c    86.  & 
County  or  Supreme  Court  in  which    67.  ^^^3h  c.  »o,  ^ 
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credits  of  the  said  Richard  Roe^  in  the  hands  and  possession  of 
George  Peabody,  trustee  of  the  said  Richard  Roe,  as  to  us  appears 
of  record;  and  whereas  said  yohn  Doe,  afterwards,  to  wit,  on  the 
first  day  of  April  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety- seven ^  purchased  out  of  the  clerk's  office  of  our  said 
court  our  writ  of  execution  upon  said  judgment  in  due  form  of  law, 
returnable  unto  the  clerk's  office  of  our  said  court  at  Boston,  within 
our  said  county  of  Suffolk,  within  sixty  days  from  the  date  thereof, 
directed  to  the  sheriffs  of  our  several  counties  or  their  deputies  or 
any  constable  of  our  city  of  Boston,  commanding  him  to  serve,  exe- 
cute, and  return  the  same  according  to  the  precept  thereof;  and  the 
said  writ  of  execution  was  afterwards  on  the  same  day  delivered  to 
one  Patrick  Cronin,  a  deputy  of  the  sheriff  of  our  county  of  Suf- 
folk, duly  authorized  to  serve  the  same,  who  afterwards  on  the  same 
day  required  the  said  George  Peahody  to  discover,  expose,  and  sub- 
ject the  goods,  effects,  and  credits  of  said  Richard  Roe  in  his  hands 
to  be  taken  in  execution  for  the  satisfaction  of  the  said  judgment, 
which  the  said  George  Peahody  then  and  there  refused  to  do, 
whereupon  the  said  Patrick  Cronin  returned  said  writ  of  execu- 
tion unto  our  said  clerk's  office,  of  our  said  Superior  Court  at  Bos- 
ton, within  our  said  county  of  Suffolk,  within  sixty  days  from  the 
date  thereof,  and  returned  thereon  that  (here  insert  a  copy  of  the 
officer^ s  return  on. the  original  writ)  ;  by  means  of  all  whicn  the 
said  yohn  Doe  is  in  danger  of  losing  all  benefit  from  his  said  judg- 
ment so  recovered  as  aforesaid,  and  has  made  application  to  us  to 
provide  a  remedy  for  him  in  that  behalf.  Now,  to  the  end  that 
justice  may  be  done,  we  command  you  that  you  make  known  unto 
the  said  George  Peahody  that  he  be  and  appear  before  our  justices 
of  our  said  Superior  Court  to  be  holden  within  and  for  said  county 
of  Suffolk,  at  Boston,  on  the  first  Mondcr^  of  yuly  next,  to  show 
cause,  if  any  he  has,  why  the  said  yohn  JDoe  ought  not  to  have  his 
execution  against  him,  the  said  George  Peahody,  for  his  debt  or 
damages  and  costs  aforesaid,  and  further  to  do  and  receive  that 
which  our  said  court  shall  then  consider,  and  there  and  then  have 
you  this  writ  with  your  doings  thereon.     Herein  fail  not. 

Witness,  Alhert  Mason,  Esquire,  at  Boston,  the  first  day  of 
yune,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,  yoseph  A.  Willard,  Clerk. 


Part  Four:  Factorizing  (Foreign  Attachment). 

L  THE  AFFIDAVIT  AMD  WRIT. 

No  affidavit  is  necessary  to  procure  process  of  foreigpi  attach- 
ment, but  the  foreign  attachment  clause  may  be  inserted  by  the 
plaintiff  in  his  writ.^ 

1.  For  the  form  of  writ  of  attach-  foreign  attachment  clause,  see  sufra^ 
ment   in   Connecticut  containing  the     Form  No.  2750. 
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IL  PBOCEEDINGS  TO  BRING  IN  OARNISHEB. 

!•  Motion  to  Cite  in  Garnishee.^ 

Form  No.  34^3- 

yohn  Doe     )  Superior  Court, 

vs.  >  JVew  Haven  County, 

Richard  Roe,  )  January  "Yt^rm,  \%97. 

Motion  to  Cite  in  George  Peabody  as  a  Garnishee. 
The  plaintiff  says  that  George  Peabody  of  New  Haven,  in  the 
county  of  Nerto  Haven  and  state  of  Connecticut,  is  indebted  to 
the  above  named  Richard  Roe,  or  has  in  his  possession  goods  or 
effects  of  the  said  Richard  Roe,  Wherefore  the  plaintiff  moves 
that  the  said  George  Peabody  be  ordered  to  appear  as  a  garnishee 
in  the  above  entitled  case.  Jeremiah  Mason, 

Attorney  for  Plaintiff. 

2.  Order  for  Citing'  in  Garnishee.^ 

Form  No.  3464* 

John  Doe      )  Superior  Court, 

vs.  >  New  Haven  County, 

Richard  Roe,  )  January  Term,  i8P7. 

Order  for  Citing  in  George  Peabody  as  a  Garnishee. 
It  appearing  to  the  Court  that  George  Peabody  of  New  Haven 
ought  to  be  cited  in  as  a  garnishee  in  the  above  entitled  case,  it  is 
hereby 

Ordered,  That  the  plaintiff  amend  his  writ  and  complaint  by 
adding  a  summons  for  George  Peabody  to  appear  before  this  court 

on  or  before  the day  of ,   i8P7,  then  and  there  to  answer 

as  garnishee  in  said  action.     By  order  of  the  Court, 

John  Hancock^  Clerk. 

8.  Citation  to  Bring*  in  Garnishee.^ 

Form  No.  3465. 

John  Doe      )  Superior  Court, 

vs.  >  New  Haven  County, 

Richard  Roe,  \  September  Term,  i8P7. 

To  the  Sheriff  of  Nerto  Haven  county,  his  Deputy  or  either  Con- 
stable of  Derby,  Greeting : 

By  the  authority  of  the  State  of  Connecticut  you  are  hereby  com- 
manded to  summon  George  Peabody,  of  Derby,  to  appear  on  or 
before  the day  of  November^  i897,  before  the  Superior  Court 

1.  Conn.  Gen.  Stat.  (1888),  ^  1232.  amended,  or  if  the  complaint  be  very 

3.  Conn.  Gen   Stat.  (1888),  \  1232.  long,  the  substance  of  it;  and  also  by 

3.  Conn.  Gen.  Stat.  (1888),  \  12^2.  the  order  of  Court,  supra,  Form  No. 

This  form  should  be  preceded  by  a  3464,  imder  which  the  citation  issued, 

copy  of    the    original    complaint '  as  Conn.  Prac.  Act  243. 
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now  in  session  at  New  Haven,  in  and  for  the  county  of  New 
Haven,  at  its  September  Term,  then  and  there  to  answer  as  gar- 
nishee in  the  above  entitled  case  pursuant  to  the  foregoing  order  of 
the  court. 

Hereof  fail  not,  but  make  due  service  and  return. 
Dated  at  New  Haven,  October  10,  i&97. 

By  order  of  the  Court, 
yohn  Hancock,  Clerk. 

in.  DISCLOSURE  OF  OARNISHBE. 

1.  Affidavit  by  Treasurer  of  Corporation — No  Effects.^ 

Form  No.  340^- 

yokn  Doe     )  Superior  Court, 

vs.  >  Middlesex  County, 

Richard  Roe.  )  September  Term,  i8P7. 

Affidavit  of  Garnishee  Denying  Effects. 
State  of  Connecticut,     ) 
County  of  Middlesex,  ^ 

On  this  eighteenth  day  oi  February,  A.  D.  i8P7,  came  before  me, 
the  subscriber,  Abraham  Kent,Q.  justice  of  the  peace  in  and  for  the 
said  county  of  Middlesex,  Leonard  A,  Ford,  who,  being  duly  sworn, 
on  oath  says  that  he  is  the  treasurer  (or  paymaster)  of  the  Pulton 
Iron  and  Mngine  Works,  a  corporation  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Connecticut,  and  doing  business  in 
Haddam  in  the  county  of  Middlesex  aforesaid.  That  said  corpora- 
tion was  summoned  to  appear  before  the  Superior  Court  to  be  held 
at  Haddam  in  and  for  the  county  of  Middlesex,  on  th^  fourth 
Tuesday  of  September,  i8P7,  then  and  there  to  answer  as  garnishee 
in  a  civil  action  wherein  yohn  Doe  is  plaintiff  and  Richard  Roe  de- 
fendant. And  affiant  further  says  that  the  said  Fulton  Iron  and 
Engine  Works  has  not  in  its  hands  the  goods  or. effects  of  the  said 
defendant,  nor  is  it  indebted  to  him.  Leonard  A,  Ford. 

Subscribed  and  sworn  to  before  me^ 

this  18th  day  of  February,  iS97. 

Abraham  Kent, 

Justice  of  the  Peace. 

2.  Affidavit  of  Non-resident  Oarnishee— Denying  EfTects.' 

Form  No.  34^7- 

yohn  Doe     )  Court  of  Common  Fleas, 

vs.  >  Hartford  County, 

Richard  Roe.  )  March  Term,  i8P7. 

Affidavit  of  Non-resident  Garnishee  Denying  Effects. 
State  of  Connecticut, 
County  of  Middlesex. 

On  this  18th  day  of  February,  A.  D.  i897,  came  before  me,  the 

1.  Conn.  Gen.  Stat.  (i888),  f  1235.  8.  Conn.  Gen.  Stet.  (1888),  $  1236. 
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subscriber,  Abraham  Kent^  a  justice  of  the  peace  in  and  for  the  said 
county  of  Middlesex,  Leonard  A.  Ford,  who  being  duly  sworn,  on 
oath  says  that  he  is  a  resident  of  the  town  of  Haddam  in  the  county 
of  Middlesex,  and  that  he  has  been  cited  as  garnishee  in  an  action 
wherein  yohn  Doe  is  plaintiff  and  Richard  Roe  defendant,  to  appear 
before  the  Court  of  Common  Pleas  to  be  held  at  Hartford  in  and  for 
the  county  of  Hartford,  on  \h%  first  Monday  of  March,  i8P7.  And 
affiant  further  says  that  he  was  not  indebted  to  and  had  no  effects 
of  the  said  defendant  Richard  Roe,  in  his  possession  when  the 
writ  of  foreign  attachment  was  served  upon  him.  ( Subscription 
and  jurat  as  in  Eorm  No,  S466. ) 

« 

IV.  SCIRE  FACIAS  AGAINST  OARNISHEE. 

Form  No.  3408* 
(Conn.  Prac.  Act  23,  154.)^ 

To  the  sheriff  of  the  county  of  New  Haven,  his  deputy,  or  either 
constable  of  the  town  of  Derby  in  said  county  —  Greeting : 
By  the  authority  of  the  state  of  Connecticut  you  are  commanded 
to  attach  to  the  value  of  four  hundred  and  forty-eight  dollars,  the 
goods  or  estate  of  Robert  Stiles  of  Derby,  in  said  county,  and  him 
summon  to  appear  before  the  Court  of  Common  Pleas  to  be  held  at 

New  Haven,  in  and  for  the  county  of  New  Haven  on  the 

day  of ,  1S8O,  then  and  there  to  answer  unto  yohn  Doe  of  said 

Derby,  in  a  civil  action,  wherein  the  plaintiff  complains  and  says: 

1.  The  plaintiff  brought  a  civil  action  to  the  court  of  Common 
Pleas,  holden  at  New  Haven,  in  and  for  the  county  of  Ivew  Haven, 
on  th^  frst  Monday  of  May,  1S8O,  by  a  lawful  writ  of  attachment, 
issued  and  dated  on  April  15th,  1S8O,  signed  by  yames  Pen,  Es- 
quire, justice  of  the  peace  for  said  county,  demanding  %250  damages, 
and  directed  to  the  sheriff  of  said  county,  etc.,  directing  him  to 
attach  to  the  value  of  %S00  the  goods  or  estate  of  Richard  Roe,  and 
to  leave  an  attested  copy  of  said  writ,  at  least  twelve  days  before 
the  session  of  said  Court,  with  Robert  Stiles,  the  present  defend- 
ant, or  at  his  usual  place  of  abode,  as  the  agent,  trustee,  and  debtor 
of  said  Richard  Roe, 

2.  Said  writ  was  duly  served  on  Richard  Roe,  and  also  a  true 
and  attested  copy  of  the  same  was  by  said  officer  left  with  Robert 
Stiles,  as  agent,  trustee,  and  debtor  of  and  to  said  Richard  Roe, 
more  than  twelve  days  before  the  sitting  of  said  Court,  to  which 
said  writ,  being  duly  served,  was  returned. 

3.  By  legal  removes,  said  action  came  to  the  September  Term  of 
said  Court,  holden  at  New  Haven  on  thefrst  Monday  of  September, 
1S8O,  when  and  where  the  plaintiff  recovered  judgment  against  the 
said  Richard  Roe  for  %200,  damages,  and  %18,  costs  of  suit. 

1.  Conn.  Gen.  Stat.  (1888),  ^  1253.  judgment  rendered  by  a  justice  of  the 
See  also  the  precedent  in  Middlebrook  peace,  such  scire  facias  shall  be  signed 
V.  Pendleton,  47  Conn.  10.  by  and  be  returnable  before  said  jus- 

When  a  scire  facias  is  founded  on  a    tice,  except  in  the  event  of  his  death,  in 
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4.  Thereupon  the  plaintiff  took  out  execution  for  the  sums  afore- 
said, with  interest,  and  twenty-five  cents  for  said  execution,  which 
was  dated  on  the  twentieth  day  of  September^  188O,  and  signed  by 
yokn  Smith,  clerk  of  said  Court,  and  directed  to  the  sheriff  of  said 
county,  etc.,  to  serve  and  return. 

5.  Said  execution,  on  September  21st,  188O,  was  put  into  the 
hands  of  Charles  Brown^  sheriff  of  said  county,  who,  on  September 
22d,  188O,  made  demand  of  Robert  Stiles^  the  present  defendant, 
as  agent,  trustee,  and  debtor  of  and  to  said  Richard  Roc^  of  the 
sums  contained  in  said  execution,  and  of  £^ny  estate  of  said  Richard 
Roe  in  his  hands,  or  moneys  due  from  him  to  said  Roe, 

6.  Robert  Stiles  refused  to  pay  said  execution,  or  to  show  any 
estate  of  said  Richard  Roe,  to  said  ofHcer,  whereon  to  levy  said 
execution,  with  his  fees,  amounting  to  %224;  of  all  which  doings 
on  said  execution,  said  sheriff  made  due  return,  by  endorsing  same  on 
said  execution,  and  returning  the  same  to  the  clerk  of  said  court. 

7.  The  defendant,  at  the  time  the  copy  of  said  writ  against  said 
Richard  Roe  was  left  with  him  in  service,  was  indebted  to  Richard 
Roe  in  a  greater  sum  than  the  amount  of  the  said  judgment  and 
execution  and  said  officers'  fees  thereon  (and  had  in  his  hands 
estate  of  said  Roe  to  said  amount)  ;  yet  he  would  not  expose  or  dis- 
cover any  estate  of  Richard  Roe,  whereon  said  execution  might  be 
levied,  nor  pay  said  debt  or  any  part  thereof  to  said  officer. 

8.  Said  judgment  has  never  been  reversed,  nor  has  the  amount 
due  thereon,  and  on  said  execution,  as  aforesaid,  ever  been  paid. 

The  plaintiff  claims  %250  damages. 

Of  this  writ,  with  your  doings  thereon,  make  due  return. 
yohn  Pen,  of  New  Haven ^  is  recognized  in  %70^  to  prosecute,  etc. 
Dated  at  New  Haven,  this  15th  day  of  October^  jSSO. 

yohn  Smithy 

Clerk  of  the  Court  of  Common  Pleas 

in  New  Haven  County. 

v.  DISSOLUTION  OF  FOREIGN  ATTACHMENT. 

Attachment  of  debts  or  effects  by  process  of  foreign  attachment 
may  be  dissolved  in  the  same  manner  provided  for  the  dissolution 
of  ordinary  attachment.! 

which  event  any  other  justice  of  the  1.  For  the  forms  connected  there- 
peace  may  act.  Conn.  Gen.  Stat,  with,  see  supra.  Forms  Nos.  3075  to 
(1888),  «  1357.  316X. 
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For  Forms  relating  to  Arrest  in  Civil  Cases  on  Mesne  Process,  see  the  title 
ARREST  IN  CIVIL  ACTIONS,  ante,  p.  117,  and  ATTACH- 
MENTS, ETC.,  p.  303. 

For  Forms  relating  to  Arrest  in  Civil  Cases  on  Final  Process,  see  the  title 
EXECUTIONS, 

For  Forms  relating  to  Arrest  in  Civil  Cases  as  a  Substitute  for  the  Writ  of  Ne 
Exeat,  see  the  title  NE  EXE  A  T. 

For  Forms  connected  with  the  Arrest  or  Discharge  of  Poor  Debtors,  see  the 
title  POOR  DEBTORS. 

For  Forms  relating  to  Arrest  of  Persons  for  Contempt,  see  the  title  CON- 
TEMPT 

For  Forms  relating  to  Arrest  in  Criminal  Cases,  see  the  title  WARRANTS  OF 
ARREST 

Consult  also  the  titles  BAIL  AND  RECOGNIZANCE  and  COMMIT- 
MENT See  also  the  GENERAL  ANAL  YTICAL  INDEX  to  this 
work. 


ATTEMPTS  TO  COMMIT  CRIME. 

For  Forms  of  Indictments  and  Infonnations  for  Attempts  to  Commit  a  Crime, 
see  the  titles  INDICTMENTS  and  INFORMATIONS;  ABOR- 
TION, vol.  I,  pp.  150,  151;  ARSON  AND  BURNING,  ante,  pp. 
199-201,  219-222,  226  ;  ASSAULT,  ante,  p.  234;  and  also  the  various 
particular  criminal  titles.  See  0lso  the  GENERAL  ANAL  YTICAL 
INDEX  to  this  work. 

For  matters  of  Procedure,  see  the  title  A  TTEMPTS,  3  ENCYCLOPitDiA  of 
Pleading  and  Practice  97. 

For  matters  of  Substantive  Law  and  Evidence,  see  the  title  A  TTEMPTS  TO 
COMMIT  CRIME,  3  American  and  English  ENCYCLOPiEDiA  of 
Law  (2d  ed.)  250. 


ATTORNEYS. 

By  Howard  P.  Nash. 

L  ADMISSION  TO  PRACTICE,  973. 

II.  APPOINTMENTt  AUTHORITY  TO  APPEAR,  AND  SUBSTITUTION^ 
974- 

1.  Appointment,  974. 

a.  Notice  to  Adverse  Party  to  Appoint,  974. 

b.  Order  of  Appointment,  974. 

(i)  Of  Assistant  to  District  Attorney,  974. 
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(2)  Of  Attorney  for  Absent  or  Minor  Devisees,  Lega- 

tees ^  Heirs,  or  Creditors,  975. 

(3)  Of  Attorney  for  Indigent  Defendant,  i^T^, 
t.  Authority  to  Appear,  976. 

a.  In  All  Suits,  976. 

b.  Injustices*  Courts,  976. 

c.  In  Ejectment  Suits,  976. 

(i)  Request  to  Commence  Proceedings,  976. 
(2)  Compelling  Production  of,  gyj. 
(a)  Affidavit,  977. 
{b)  Notice  of  Application,  977. 
{c)  Order,  978. 
{d)  Affidavit  of  Proof  ,  978. 
{e)  Notice  of  Proof,  979. 
S.  Substitution,  979. 
a.   Consent,  979. 

(i)  ^  Attorney,  979. 
(2)  By  Attorney  and  Client,  979. 
b»   Order,  980. 

(i)   On  Application  of  Client  or  Attorney,  980. 
(2)  On  Consent  of  Client  and  Attorney,  98 1 . 
{a)  Court  Order,  981. 
\b)  Judge's  Order,  981. 
c.  Notice,  981. 

(i)   Of  Substitution,  981. 

(2)  Of  Entry  of  Order  for  Substitution,  982. 

(3)  Of  Acceptance  by  New  Attorney,  982. 

in.  ACTIONS  BY  ATTORNEYS,  982. 

1.  The  Declaration,  Complaint,  or  Petition,  982. 

a.  For  Services,  982. 

(i)  In  General,  982. 

(2)  For  a  Third  Person  at  Defendant  s  Request,  987. 

(3)  When  Cltint  Caused  Suit  to  be  Dismissed  without 

Attorneys  Consent,  989. 

(4)  In  Connecticut,  992. 

b.  For  Fees  and  Disbursements,  992. 

c.  Against  Defendant  in  Original  Action  IVho  Agreed  to 

Pay  Costs  if  Suit  Were  Compromised,  993. 

d.  For  Libel,  995. 

e.  For  Slander,  996. 

f    To  Enforce  Lien,  1000. 

(i)  Notice  of  Lien,  1000. 
(2)   The  Complaint,  looi. 
9.   The  Answer,  Affidavit  of  Defense,  or  Plea,  1002. 

a.  In  General,  1002. 

b.  That  Plaintiff  Was  Prosecuting  Attorney  and  Not  Enti- 

tled to  Fees,  1002. 

c.  That  Plaintijgf  Was  an  Officer  in  Defendant  Society  and 

Received  Full  Compensation  under  Its  Rules,  1003. 

IV.  ACTIONS  AGAINST  ATTORNEYS,  1004. 

1.   The  Declaration,  Complaint,  or  Petition,  1004. 
a.  For  Negligence,  1004. 

{i)  In  Prosecuting  a  Suit,  1004. 
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{cC)  In  General^  1004. 

(^)  In  Not  Obtaining  a  Judgment  Soon  Enough, 

1008. 
{c)  In  Connecticut,  loio. 

(2)  In  Defending  a  Suit,  ion. 

{d)  In  General,  loii. 

\b)  In  Not  Putting  in  a  Sufficient  Plea,  loi  i. 

\c\  In  Connecticut,  1012. 

(3)  In  Examining  a  Title,  1013. 

(d)  In  General,  10 13. 
(^)  In  Connecticut,  10 16. 

(4)  In  Collecting  a  Note,  1016. 

(d)  In  GenercU,  1016. 
\b)  In  Connecticut,  1017. 

b.  To  Recover  Money  Collected,  10 18. 

(1)  By  Defendant,  1018. 

(2)  By  Defendant's  Testator,  1020. 

c.  For  Costs  which  Attorney  Agreed  to  Pay,  102 1. 

d.  For  Misconduct,  1022. 

(1)  In  General,  1022. 

(2)  In  Allowing  Another  to  Prosecute  in   Attorneys 

Name,  1023. 

e.  To  Recover  Lawyer' s  License  Tax,  1024. 

9.   The  Answer,  Affidavit  of  Defense,  or  Plea,  1024. 

a.  Denying  Retainer,  1024. 

b.  Denying  Negligence,  1025. 

c.  Of  General  Lien,  1025. 

V.  SUMMARY  PROCEEDINGS  TO  COMPEL  SURRENDER  OF  MONET 
OR  PAPERS,  1025. 

1.  On  Motion,  1025. 

a .  Notice  of  Motion ,  1 02  5 . 

b'.  Judgment,  1026. 
9.  On  Order  or  Rule  to  Surrender  or  Show  Cause  why  Attorney 
should  Not  be  Punished  for  Contempt,  1026. 

a.  The  Application,  1026. 

b.  The  Order  or  Rule,  1029. 

c.  The  Answer,  1029. 

3.  On  Order  or  Rule  to  Show  Cause  why  Name  should  Not  be 

Stricken  from  the  Roll,  103 1. 

a.  The  Motion,  1031. 

b.  The  Order,  1031. 

4.  Client's  Bond  when  Attorney  Claims  Lien,  1031. 

YL  DISBARMENT  AND  SUSPENSION,  1032. 

1.  Order  Appointing  Attorney  to  Prefer  Charges,  1032. 

a.  In  General,  1032. 

b.  Prosecuting  Attorney,  1033. 

9.   The  Complaint  or  Accusation,  1034. 

a.  By  Attorney  Appointed  by  the  Court,  1034. 

b.  By  Private  Individual,  1036. 

c.  By  a  Bar  Association,  1037.    . 

d.  By  an  Attorney  General,  1039. 
8.  Notice  of  Filing  of  Complaint,  1040. 
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4.  Order  or  Rule  to  Show  Cause  why  Name  should  Not  be 

Stricken  from  the  Roll,  1041. 

5.  Order  Continuing  Proceedings,  1044. 

6.  Answer  to  Order  or  Rule  to  Show  Cduse  why  Name  should 

Not  be  Stricken  from  the  Roll,  1045. 

7.  Final  Judgment  or  Order,  1047. 

a.  Dismissing  Complaint,  1047. 

b.  Accepting  Surrender  of  Attorney's  License  and  Striking 

His  Name  from  the  Roll,  1047. 

c.  Of  Suspension  from  Practice,  1047. 

d.  Of  Disbarment,  1048. 

8.  Motion  for  Readmission  to  Practice,  1053. 

9.  Proceedings  by  Mandamus  to  Vacate  Order  of  DisbarmaU^ 

1055. 

a.  Petition  for  Writ,  1055. 

b.  Notice  (^Application,  1057. 

c.  Alternative  Writ,  1057. 

d.  Return  to  Alternative  Writ,  1058. 

e.  Peremptory  Writ,  1061. 

VIL  CRIMINAL  PROSECUTIONt  1061. 

1.  For  Practicing  without  License,  1061. 

a.  The  Indictment,  1061. 

b,  Hea  that  License  Tax  Was  Paid,  1062. 

9.  For  Practicing  when  Forbidden  by  Virtue  of  Office,  1064. 

8.  For  Refusal  to  Pay  or  Deliver  Money,  1065. 

4.  For  Allowing  Another  to  Use  Attorneys  Name,  1066. 

CROSS-REFERENCES. 

For  Forms  of  Affidavits  by  Attorneys,  see  the  titles  AFFIDA  VITS,  vol  u 
pp.  607-612  ;  ANSWERS  IN  CODE  PLEADING,  vol.  i..  p.  852. 

For  Forms  of  Affidavits  of  Merits  or  Defense  by  Attorneys,  see  the  title  AFFI- 
DA VITS  OF  MERITS  OR  DEFENSE,  vol.  i,  pp.  672-677. 

For  Forms  connected  with  Appearance  by  Attorney,  see  the  title  APPEAR- 
ANCES, vol.  I,  p.  .1110. 

For  Forms  of  Papers  executed  by  Attorneys  in  Attachment,  see  the  title 
ATTACHMENT:  GARNISHMENT ;  TRUSTEE  PROCESS; 
FACTORIZING,  ante,  p.  303. 

For  Forms  connected  with  the  Punishment  of  Attorneys  for  Contempt,  see  the 
title  CONTEMPT, 

For  Forms  connected  with  Attorneys  Costs  and  Additional  Allowance  of  Costs, 
see  the  Htle  COSTS. 

For  Forms  of  Verification  by  an  Attorney,  see  vol.  i,  pp.  316,  849;  and  the 
title  VERIFICA  TIONS. 

For  Forms  connected  with  the  Criminal  Prosecution  of  Attorneys,  see  the  titles 
CHAMFER  TV  and  MA  INTENANCE, 

See  also  the  GENERAL  ANAL  YTICAL  INDEX  to  this  work. 

For  matters  of  Substantrife  Law  connected  with  the  subject  of  Attorneys^ 
see  the  title  ATTORNEY  AND  CLIENT,  3  American  and  Eng- 
lish ENCYCLOPiEDIA  OF  LaW  (2d  cd.)  278. 

For  matters  of  Pleading  and  Practice  connected  with  the  subject  of  Attorneys, 
see  the  titles  ATTORNEYS,  3  ENCYCLOPiCDiA  OF  Pleading  and 
Practice  104,  and  DISBARMENT  AND  SUSPENSION  OF 
A  TTORNE  YS,  6  ENCYCLOPiEDiA  of  Pleading  and  Practice  708. 
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L  ADMISSION  TO  PRACTICE. 

Admission  to  the  bar  is  governed  in  nearly  all  the  states  by 
statutory  provisions, ^  supplemented  by  rules  of  the  various  courts 
having  authority  to  admit  to  practice.  In  general  these  rules  re- 
quire that  the  candidate  shall  have  attained  the  age  of  twenty-one 
years,  shall  be  of  good  moral  character,  shall  pass  certain  examina- 
tions, take  the  oath  of  office,  and  sign  the  roll.*  When,  after  ad- 
mission and  a  certain  period  of  practice  in  another  state,  admission 
may  be  had  on  motion,  such  motion  may  be  oral. 


1.  Alabama.— Codi^  (i8S6),  ^  855  et 
seq. 

Arizona, — Rev.  Stat.  (1887),  ^  loi 
et  seq. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  422  et  seq. 

Calt'/ornia.— Code  Ciy.  Proc.(i886), 
^  376  et  seq. 

Colorado. — Mill's  Anno.  Stat.  (1891), 
^  196  et  seq. 

Connecticut.— Gen.  Stat.   (1888),  4§ 

784*  785- 

Delaware. — Laws  (1893),  p.  698*  ^  6. 

Florida.— Key.  Stat.  (1892),  §§  978, 

979- 

Georgia. — Code  (1882),  §  387  et  seq. 


Idaho. — Rev.  Stat.  (1887),  h  399©  ^l    ^  2288  et  seq. 


New  Tork. — i  Birds.  Rev.  Stat. 
(1896),  p.  167,  %2  et  seq. 

North  Carolina,— Code  (1883),  f  17 
et  seq. 

North  Dakota. — Rev.  Codes  (1895), 
^  420  et  seq. 

Ohio. — Rev.  Stat.  (1894),  §  SSSetseq. 

Oklahoma. — Stat.  (1893),  ^  316  et 
seq. 

Oregon.  —  i  Hill's  Anno.  Laws 
(1892),  p.  680,  4§  1034,  1035. 

Pennsylvania. -^Bright.  Pur.  Dig. 
(1894),  p.  150,  §  I  etseq. 

Rhode  Island. — Gen.   Laws   (1896), 

P-  757»  ^  6. 

South  Carolina. — Rev.  Stat.  (1893), 


seq. 

Illinois, — Starr.  &  C.  Anno.  Stat. 
(1896),  c.  13,  par.  I  et  seq. 

Indiana. — Horner's  Stat.  (1896),  ^^ 
181,  962. 

Iowa, — Miller's  Rev.  Code  (1890), 
p.  56. 

Kansas  .—Gen.  Stat.  (1888),  ^  388 
et  seq. 

Kentucky.— Bz.r\i.  &  C.  Stat.  (1894), 
^  97  <»/  seq. 

Maine. — Rev.  Stat.  (1883),  c.  79,  § 
23  ei  seq. 

Maryland. — Pub.  Gen.  Laws  (1888), 
p:  84,  art.  x,  f  i  «?/  seq. 

Massackusetts.—Vuh.  Stat.  (1882), 
p.  913;  Stat.  (1882),  c.  139. 

Mickigan.  —  How.  Anno.  Stat. 
(1882),  §  7173. 


Tennessee. — Shannon's  Code  (1896), 

k  5776  *'^  ^^^' 

Texas. — Rev.  Stat.   (1895),  art.  255 

et  seq. 

Utah.  — 2  Comp.  Laws  (1888),  ^  3100 
et  seq. 

Vermont. — Stat.  (1894),  ^  lo^S- 

Virginia.  —  Code  (1887),^  3191  et 
seq. 

Washington. — 2  Hill's  Anno.  Stat. 
(1891),  ^  92  et  seq. 

West  Virginia.  — Code  (1887),  p. 
767,  f^  I  et  seq. 

Wisconsin. — Sanb.  &  B.  Anno.  Stat. 
(1889),  ^  2586. 

Wyoming.— St^A^.  (1887),  ^  119^/  seq. 

S.  Where  an  attorney  neglects  to 
have  his  name  entered  on  the  roll  of 
attorneys,  at  the  date  of  his  license. 


Minnesota. — Stat.   (1894),  k  6172  et  he  cannot  have  it  enrolled  afterwards 

seq.  nunc  pro  tunc.     So  held  in  Ex  p.  Fel- 

Mississippi. — Thompson,  Dill.  &  C.  lows,  3  111.  369,  where  the  following 

Anno.  Code  (1892),  §  202  et  .^eq.  motion  was  made  but  refused  :      ^ 

Missouri. — Rev.  Stat.  (1889),  ^  606  ^^  Supreme  conrt^  Deer,  term,  i9^40. 

et  seq,  *^  E.  C.  Felloxvs,  an  att'y  at  law  of 

Montana. — Code  Civ.  Proc.  (1895),  *^is  court,  having  obtained  his  license 

k  390  ^t  seq.  in  Sept.^  iSS5,  and  sworn  as  an  att'v 

Nebraska. — Consol.    Stat.  (1893),  §  ^Oth  of  March,  iS37y  but  whose  name 

277  et  seq.  was  omitted  to  be  enrolled  by  the  clerk 

Nevada. — Gen.  Stat.  (1885),  §  2529  till  6th  of  Oct.^  1S4O,  now  comes  by  y 

et  seq.  Pearson,  also  an  att'y  of  this  court. 

New  Hampshire. — Pub.  Stat,  (i 891),  and  moves  this  Honl.  court  to  allow 

c.  213,  ^  2  et  seq.  and  authorize  the  clerk  of  said  S .  court 
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II.  APPOINTMENT,  AUTHORITY  TO  APPEAR,  AND  SUBSTITUTION. 

1.  Appointment.^ 
a.  Nodoe  to  Adverse  Party  to  Appoint.  2 

Form  No.  3409- 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^ 
State  of  California, 

yohn  Doe^  plaintiff,      ^ 

against  >  Notice.* 

Richard  Roe ^  defendant.  ) 
To  Mr.  Richard  Roe: 

You  are  hereby  required,  the  attorney  who  has  heretofore  repre- 
sented you  in  the  above  entitled  cause  having  died  (or  having  been 
removed^  or  suspended^  or  having  ceased  to  act),  to  appoint  a  new 
attorney  to  represent  you  therein  or  to  appear  in  person. 

yeremiah  Mason  y  Attorney  for  Plain tiflF. 

Dated  April  7,  i8P7. 

b.  Order  of  Appointment 
(1)  Of  Assistant  to  District  Attorney. 

Form  No.  3470. 

(Precedent  in  Sands  v.  Frontier  County,  42  Neb.  838.)^ 

State  of  Nebraska,  )  r\'  *   -  4  r^     ^ 

E,       , .      ^        .      '  >  ss.     District  Court. 
l^rontier  County.     \ 

On  the  application  of  the  county  att'y  of  said  county  it  is  by  the 

to  enter  the  name  of  the  said  E.  C,  Oklahoma,  —  Stat.   (i893)»  Vl  5i03» 

Fellows  as  if  enrolled  on  the  20th  of  5233,  5517. 

March,  1S37.  7V»«e«tf^.— Code  (1896),  J  5792. 

''y.  Pearson,  titt' J."  Texas.— Code   Crim.   Proc.  (1895), 

1.  For  various  cases  in  which  attor-  §511. 

neys  maybe  appointed  by  the  court,  C/lah. — 2Comp.  Laws  (1888),  §3999. 

see  the  following  statutes :  Wyoming, — Rev.  Stat.  (1887),  §  141. 

Arizona, — Rev.  Stat.  (1887),  §  2190.  a.   California,  —  Code    Civ.    Proc. 

California,— Code  Civ.  Proc.  (1886),  (1886),  §  286. 

^  1 7 18.  Michigan. — How.  Anno.  Stat. (1882), 

Connecticut,  — Gen.  Stat.   (1888),  §  §7181. 

3718.  Minnesota, — Stat.  (1894),  ^  6192. 

Idaho.— Key.  Stat.  (1887),  §  5669.  Montana.— Code  Civ.  Proc.  (1895), 

Indiana,  —  Horner's    Anno.     Stat.  §  401. 

(1886),  ^  260.  Nevada,— Gen.  Stat.  (1885),  ^  2540. 

Massachusetts,  — Fuh,  Stat.   (1882),  New  Jersey,— Gen.  Stat.  (1895),  p. 

c.  150,  §  15.  2534,  §  6. 

JI/<>»/fl»a.— Code  Civ.  Proc.  (1895),  -^^^    rorh,-!   Birds.    Rev.   Stat. 

§  232^.  (1896),  p.  169,  §  II. 

Nevada.— Gen,  Stat.  (1885),  §  2964.  Utah,— 2  Comp.  Laws  (1888),  §  3111. 

New  Jersey,— Gen,  Stat.  (1895),  p.  Washington,— 2  Hill's  Anno.  Stat. 

1154,  ^  172 ;  p.  1274,  §  33 ;  p.  2598,  ^  369.  (1891 ),  ^  100. 

New  Mexico,— Com^,  Laws  (1884),  S.  For  the  formal  parts  of  a  notice 

^^  2289,  2719.  in  a  particular  jurisdiction,  consult  the 

North  Dahota.—Kev,  Code  (1895),  title  Noticrs. 

^  8407.  4.  This  order,  which  was  set  out  in  a 

Ohio, — Rev.    Stat.   (i894)»  i§  ^'t  petition  to  recover  for  services,  would 

7196,  7245.  have  been  sufficient,  provided  the  at- 
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court  found  expedient  and  necessary  that  he  have  some  att'y  to  as- 
sist him  in  the  prosecution  of  the  case  of  the  State  of  Nebraska  v. 
y,  W.  iB  W.  H,  Adams,  It  is  therefore  ordered  that  the  county 
att'y  of  this  county  is  authorized  and  directed  to  employ  Patrick  d^ 
Sands  as  atty*s  to  assist  the  said  county  att'y  in  the  prosecution  of 
the  said  action  in  the  court.  y,  E,  Cochran^ 

Dated  Nov,  17,  iS91,  Judge  of  the  District  Court. 

(2)  Of  Attorney  for  Absent  or  Minor  Devisees,  Legatees, 

Heirs,  or  Creditors.^ 

Form  No.  347  z> 

In  the  Superior  Court  of  the  County  of  San  Mateo^  State  of  Calif  or^ 

nia. 
In  the  Matter  of  the  Estate  )  ^'■^®''  aPP^inting  Attorney  for  Certain 
of  John  Doe,  Deceased.  Devisees,  Legatees,  Heirs,  and  Credit- 

•'        .         '  ^  ors  of  Deceased.* 

It  is  hereby  ordered  that  yeremiah  Mason,  Esq.,  a  disinterested 
and  competent  attorney  of  this  court,  be  and  he  hereby  is  appointed 
the  attorney  to  represent,  in  all  proceedings  in  this  court  in  the  set- 
tlement of  said  estate,  wherein  such  representation  is  necessary,  the 
devisees,  legatees,  heirs,  and  creditors  of  said  deceased  who  are 
minors  and  have  no  general  guardian  in  said  county,  or  who  are  non- 
residents of  the  state,  and  all  interested  persons  who  are  unrepre- 
sented. Samuel  Short,  William  West,  and  Leonard  A.  Ford  are  the 
persons  for  w^hom  said  attorney  is  hereby  appointed. 

Dated  March  2i,  i897.  yohn  Marshall,  Judge. 

(8)  Of  Attorney  for  Indigent  Defendant.* 

Form  No.  347a. 

March  24,  iS97. 
Tht  State  of  Texas  ) 

against  V  No.  1862."^ 

yohn  Doe.  ) 

The  defendant  in  the  above  entitled  cause  being  this  day  brought 

tomey's  services  had  been  rendered  in  Code  Civ.  Proc.  (1886),  §  1718.     Simi- 

the  District  Court  of  Frontier  county,  lar   statutes    exist    in   tiie    following 

but  there  was  a  change  of  venue,  and  states  and  territories : 

the  attorney  was  not  justified  in  going  Arizona,  —  Rev.    Stat.    (1887),    ^ 

into  the  other  county  to  render  his  1290. 

services  without  a  special  order  for  Idaho. — Rev.  Stat.  (1887),  ^  5669. 

that  purpose.  Mont&na, — Code  Civ^  Proc.  (1895), 

See  also  Seaton  v,  Polk  County,  59  §  2329. 

Iowa  627;  Sayles  v.  Circuit  Judge  of  Nevada. — Gen.  Stat.  (1885),  J  2964. 

Genesee  County,  82  Mich.  85 ;  Butler  Utah. — 2    Comp.    Laws    (1886),    § 

V.  Sullivan  County,  108  Mo.  633,  for  3999. 

forms  of  orders  appointing  attorneys  2.  For  the  formal  parts  of  an  order 

for  special  purposes,  in  all  of  which  in  a  particular  jurisdiction,  consult  the 

cases,  however,  the  orders  were  held  title  Orders. 

to  be  unauthorized  by  law.  8.  Tex.  Code  Crim.  Proc.  (1895),  ^ 

1.  Hiis  form  is  drawn  under  Cal.  511. 
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into  open  court  for  arraignment  herein,  and  it  appearing  to  the 
court  that  he  has  no  counsel  and  is  too  poor  to  employ  counsel,  it  is 
therefore  ordered  that  Jeremiah  Mason ^  Esq.,  a  competent  attor- 
ney of  the  court,  be  and  he  hereby  is  appointed  to  defend  the  said 
yohn  Doe  in  this  cause. 


2.  Authority  to  Appear. 

a.  In  All  Suits. 

Form  No.  3473* 

yeremiah  Mason ^  Esq. 

Northfort,  JV.  T, 
Sir: 

I  hereby  instruct,  authorize,  and  empower  you  to  appear  in  my 
behalf  in  all  suits  that  may  be  brought  against  me  in  the  courts  of 
the  state  of  New  Tork,  John  Doe, 

Dated  April  IS,  iS97. 

b.  In  Justiees'  Courts. 

Form  No.  3474* 
(Precedent  in  Norberg  v.  Heineman,  59  Mich.  3i3.)l 

To  James  H,  McDonald, 

Attorney  at  Law, 
Detroit,  Mich,: 
You  are  instructed,  authorized  and  empowered  to  appear  on  be- 
half of  the  Erie  Iron  Company  in  all  suits  which  may  be  brought 
in  any  justice's  court  in  the  city  of  Detroit  against  said  iron  com- 
pany. Erie  Iron  Company, 
Dated  August  16,  1^4.                  Per  W.  A,   Wright,  Secretary. 

e.  In  Eyeetment  Suits. 
(1)  Rkqukst  to  Commence  Proceedings. 

Form  No.  347  5- 

I  hereby  request  (or  recognize  the  authority  of)^  Jeremiah  Mason, 
Esq.,  of  Huntington,  as  my  attorney,  to  bring  an  action  in  my  name, 
with  full  power  to  prosecute  the  same,  to  recover  possession  of  {here 
describe  the  property)  in  the  courts  of  the  state  of  New  Tork, 

Dated  April  13,  iS97.  John  Doe. 

1.  This  form  was  held  to  be  sufficient        2.  The  words  enclosed  in  (    )  should 
authority    for    the    attorney    named     be  used  when  the  action   is  already 
therein  to  appear  for  the  company  in    commenced, 
a  justice's  court  and  to  appeal  there- 
from to  the  circuit  court. 
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(2)  Compelling  Production  op. 
(a)  Affidavit. 
Form  No.  3476. 

Supreme  Court,  Suffolk  County. 

yohn  Doe^  plaintiff, 
against 
Richard  Roe ^  defendant. 
State  of  Nev)  Tork,  ^       ^ 
County  of  Suffolk,    \ 

Richard  Roe^  being  first  duly  sworn,  upon  oath  says  : 

I.  That  he  is  the  defendant  in  the  above  entitled  action. 

II.  That  said  action  is  ejectment  for  lands  in  Northport  in  said 
county  and  that  defendant  has  been  served  with  summons  (or  sum- 
mons  and  complaint)  herein,  and  has  not  answered,  and  that  his 
time  to  answer  extends  to  the day  of ,  i8P7. 

III.  That  no  evidence  of  the  authority  of  the  plaintiff's  attorney 
to  commence  said  action  has  been  served  on  this  deponent  or  on  this 
deponent's  attorney,  as  he  is  informed  by  said  attorney  and  verily 
believes.  Richard  Roe, 
Subscribed  and  sworn  to  before  me 

this  13th  day  of  April,  iS97, 

Abraham  Kent,  Justice  of  the  Peace. 

(b)  Notice  of  Application, 

Form  No.  3  47  7* 

{Title  of  court  and  cause  as  in  Form  No,  3476,) 
Please  take  notice  that  upon  the  affidavit,  a  copy  of  which  is 
herewith  served  on  you,  the'  undersigned  will  move  this  court  at  a 
special  term  thereof  to  be  held  at  the  county  court  house  in  River- 

head  on  the day  of ,  i8P7,  at  the  opening  of  the  court 

(or  at  ten  o^ clock  in  the  forenoon)  or  as  soon  thereafter  as  counsel 
can  be  heard  (or  before  Hon.  yohn  Marshall,  a  justice  of  the  Su- 
preme Court,  at  his  office  in  River  head,  on  the day  of , 

at  ten  o'clock  in  the  forenoon) ,  for  an  order  requiring  the  plaintiff's 
attorney  herein  to  produce  the  evidence  of  his  authority  to  commence 
this  action  and  for  such  other  or  further  relief  as  may  be  just,  with 
the  costs  of  this  motion.  yeremiah  Mason, 

Dated  April  13,  i8P7.  Attorney  for  Defendant. 

Office  and  P.  O.  Address,  Northport,  N.  T, 
To  yoseph  Story, 

Attorney  for  Plaintiff. 

1.  For  the  formal  parts  of  an  affidavit  in  a  particular  jurisdiction,  consult  the 
title  Affidavits,  vol.  1,  p.  548. 
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(c)    Order, 
Form  No.  3478- 

At  a  Special  Term  of  the  Supreme  Court  held  in  and 
for  the  County  of  Suffolk  at  the  County  Court  House 

in  Riverhead^  in  said  County,  on  the day  of 

,   i8P7. 

Present  —  Hon.  yohn  Marshall^  Justice.. 
yohn  Doe^  plaintiff,      ) 

against  >  Order.* 

Richard  Roe^  defendant.  ) 

On  reading  and  filing  the  affidavit  of  Richard  Roe^  the  defendant 

herein,  verified  the day  of ,  i8P7,  and  after  hearing 

yeremiah  Mason  of  counsel  for  the  defendant  in  support  of  the 
motion  and  yosefh  Story  of  counsel  for  the  plaintiff  in  opposition 
thereto  (or  and  on  reading  and  filing  the  proof  of  due  notice  of  this 
motion  and  no  one  appearing  for  the  plaintiff  in  opposition  thereto) 
and  after  due  deliberation  thereon,  now,  on  motion  of  yeremiah 
Mason ^  attorney  for  defendant,  it  is  ordered  :  That  the  attorney  for 

the  plaintiff  herein  produce  to  this  court  on  the day  of , 

i8P7,  at  ten  o'clock  ^.M.,  duly  verified  written  evidence  of  his 
authority  to  commence  this  action,  and  until  such  production  all 
proceedings  herein  on  plaintiff's  part  are  hereby  stayed. 
Enter:  J.  ^.,  J.  S.  C. 

{d)  Affidavit  of  Proof 
Form  No.  3479. 

Supreme  Court,  Suffolk  County. 

yohn  Doe^  plaintiff,        ) 

against  >  Affidavit. 

Richard  Roe,  defendant.  ) 
State  of  New  Tork^  )      ^ 
County  of  Suffolk,     ) 

yeremiah  Mason,  attorney  at  law,  being  first  duly  sworn,  upon 
oath  says  that  he  has  a  written  authority  from  yohn  Doe^  the  above 
named  plaintiff,  to  commence  this  action,  a  copy  of  which  authority 
is  herewith  annexed  (or  which  authority  is  contained  in  a  letter 
from,  the  plaintiff,  a  copy  of  which  letter  is  hereunto  annexed),  and 
that  said  writing  was  duly  signed  and  delivered  (or  mailed)  to  this 
deponent  by  the  said  plaintiff  (or  hy  Samuel  Shorty  the  said  plain- 
tiff'^  s  agent,  duly  authorized  thereto,  as  appears  by  a  letter  from  said 

1.  For  the  formal  parts  of  orders  such  a  case,  consult  the  title  Orders. 

generally,  consult  the  title  Orders.  2.  For  the  formal  parts  of  an  affida- 

The  form  in  the  text  is  a  court  order,  vit  in  a  particular  jurisdiction,  con- 

The   order   may,   however,  be  made  suit  the  title  Affidavits,  vol.  i,  p. 

by  a  judge.     For  the  formal  parts  in  548. 
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plaintiff  to  said  Samuel  Shorty  a  cofy  of  which  is  hereunto  an- 
nexed).^ yeremiah  Mason^ 
Subscribed  and  sworn  to  before  me 
this  ISth  day  of  April,  iS97, 
Abraham  Kent, 

Justice  of  the  Peace. 


me    ) 


(e)  Notice  of  Proof. 

Form  No.  3480. 

(  Title  of  court  and  cause  as  in  Form  No.  3479. ) 
To  Ricnard  Roe,  the  above  named  defendant : 
Please  to  take  notice  that  the  within  is  a  copy  of  the  affidavit  of 
plaintiff's  attorney  showing  his  authority  to  bring  this  action. 
Dated  April  13,  i8P7.  Jeremiah  Mason, 

Attorney  for  Plaintiff. 

8.  Substitution. 

a.  Conseiit. 

(1)  By  Attorney.* 

Form  No.  348x« 

State  of  Minnesota,  )      District  Court. 

County  of  Goodhue.  \  First  Judicial  District. 

John  Doe,  plaintiff,      ) 

against  >  Consent  to  Substitution  of  Attorney.* 

Richard  Roe,  defendant.  ) 

I  hereby  consent  that  Jeremiah  Mason,  Esq.,  of  Red  Wing",  be 
substituted  in  my  place  as  attorney  for  the  defendant  (or  plaintiff) 
in  the  above  entitled  action. 

Joseph  Story,  Attorney  for  Defendant  (or  Plaintiff). 

Zumbrota,  Minn.,  March  24,  i8P7. 

(2)  By  Attorney  and  Client.* 

1.  The  words  enclosed  in  (  )  are  Utah, — 2  Comp.  Laws  (1888),  ^ 
necessary,  as  a  mere  general  agent  is    3109,  subs.  i. 

not  empowered   to  give  an  attorney  Wasking^ton. — 2  Hill's  Anno.  Stat, 

authority  to  sue.     Howard  v.  How-  (1891),  ^  ^,  subs.  i. 

ard,    II   How.   Pr.    (N.  Y.   Supreme  t.  Except  for  the  words  "Consent 

Ct.)  80.  to  Substitution  of  Attorney,"  the  con- 

2.  Idaho. — Rev.  Stat.  (1887),  §  3999,  sent  should  be  entitled  like  the  com- 
subs.  I .  plaint.     For  the  title  of  court  and  cause 

Minnesota, —  Stat.    (1894),    4    ^19^*    in  the  complaint,  see  the  title  Com- 

SUbS.  I.  PLAINTS. 

Nevada. — Gen.  Stat.  (1885),  §  2539.        4.  New  Torh. — Hun's  Court  Rules 
New    Tork. —  Rule    5,    Board    of    (1896),  Rule  10. 
Claims.  California. — Code  Civ.  Proc.  (1886), 

Oregon. — i  Hill's  Anno.  Laws  (1892),    §  284,  subs.  i. 
^  1042,  subs.  I.  Montana, — Code  Civ.  Proc.  (1895), 

i.399*  subs.  I. 
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Form  No.  348a. 

Supreme  Court,  Suffolk  County. 

yohn  Doe^  plaintiff,       ) 

against  >  Consent  to  Substitution  of  Attorney.^ 

Richard  Roe^  defendant .  ) 

We  hereby  consent  that  Jeremiah  Mason  of  Northport  be  sub- 
stituted in  the  place  and  stead  of  the  undersigned  Joseph  Story  as 
attorney  for  the  defendant  (or  plaintiff^  in  the  above  entitled 
action,  and  that  an  order  to  that  effect  may  be  entered  without 
further  notice.  Richard  Roe  (or  John  Doe), 

Joseph  Story. 

Dated  March  £4,  iS97. 
State  of  JVew  Tork^  ) 
County  of  Suffolk,     \ 

On  this  twenty-fourth  day  of  March ^  in  the  year  i897,  before  me 
personally  c^xtie  Jxi chard  Roe  (or  John  I?oc)  and  Jeremiah  Mason ^ 
known  to  me  to  be  the  persons  described  in  and  who  executed  the 
above  (or  within  or  annexed)  consent,  and  severally  acknowledged 
that  they  executed  the  same.  Abraham  Kent^ 

Justice  of  the  Peace. 

b.  Order. 

(1)  On  Application  of  Client  or  Attorney.* 

Form  No.  3483. 

In  the  Superior  Court  of  the  County  of  San  Mateo^  State  of  Cali- 
fornia. 
John  Doe^  plaintiff,       \ 

against  >  Order  for  Substitution  of  Attorney.* 

Richard  Roe^  defendant.  ) 

Upon  application  of  John  Doe^  the  plaintiff  herein  (or  of  Jere- 
miah  Mason ^  attorney  for  the  plaintiff  herein)^  and  upon  proof  of 
due  notice  of  said  application  to  Jeremiah  Mason ^  the  attorney  of  said 
plaintiff  (or  of  due  notice  to  said  plaintiff)^  it  is  ordered  that  Jo- 
seph Story ^  Esq. ,  be  and  hereby  is  substituted  in  said  action  in  place 
of  Jeremiah  Mason^  Esq.,  as  attorney  for  said  plaintiff.* 

John  Marshall,  J.  S.  C. 

1.  See  sufra^  note  3,  p.  979.  Washington. — 2  Hill's   Anno.  SUL 

a.   California.  —  Code    Civ.    Proc.  (1891),  ^  ^,  subs.  2. 

(1886),  ^  284,  subs.  2.  S.  For  the  formal  parts  of  an  order 

Oregon.  —  i     Hill's     Anno.     Laws  in  a  particular  jurisdiction,  consult  the 

(1892),  §  1042,  subs.  2.  title  Orders. 

The  same  statute  exists  in  the  fol-  4.  The  order  may  be  granted  on  con- 
lowing  states  except  that  the  applica-  dition,  in  which  case  the  condition 
tion  cannot  be  made  by  the  attorney :  should  be  added  at  this  point  in  such 

Idaho. — Rev.  Stat. '  (1887),  §  3999*  words  as  the  following :  "Upon  con- 
subs.  2.  dition  that  said  John  Doc  (or  Joseph 

Minnesota.  —  Stat.    (1894),   h  ^'QOf  Story)  pay  or  cause  to  be  paid  to  said 

subs.  2.  Jeremiah  Mason,  within   three  day= 

Nevada. — Gen.  Stat.  (1885),  §  2539.  after  the  date  of  this  order,  the  sum  * 

Utah. — 2Comp.  Laws(iS8iB),  ^3109,  one  hundred  dollars  for  {indicat-  th 

subs.  2.                                                           ^  claim  to  he  satisfied  by  svch  paymrnt) . 

980  Volume  H. 


8484.  ATTORNErS.  8488. 

(8)  On  Consbnt  of  Client  and  Attornby.^ 

(a)    Court  Order. 

Form  No.  3484. 

At  a  Special  Term  of  the  Supreme  Court  held  in  and 
for  the  County  of  Suffolk^  at  the  County  Court  House 
in  Riverheady  in  said  County  of  Suffolk^  on  the  20th 
day  of  March^  i8P7. 
Present — ^Hon.  yohn  Marshall^  Justice. 
John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 

On  reading  and  filing  the  annexed  consent  of  yoseph  Story  add 
Richard  Roe  (or  yohn  Doe)  and  on  motion  of  Jeremiah  masons 
ordered,  that  yeremiah  Mason ^  of  Northfort^  be  substituted  in  place 
of  yoseph  Story  as  attorney  for  the  defendant  (or  plaintiff)  in  the 
above  entitled  action.*  y,  M.y  J.  S.  C. 

(3)   yudge^s  Order. 

Form  No.  3485. 

Supreme  Court,  Suffolk  County. 

yohn  Doe^  plaintiff, 

against 

Richard  Roe ^  defendant. 

Upon  the  annexed  consent  of  Richard  Roe  (or  yohn  Doe)  and 
yoseph  Story  and  on  motion  of  yeremiah  Mason ^  ordered,  that 
yeremiah  Mason^  of  Northport^  be  substituted  in  place  of  yoseph 
Story  as  attorney  for  the  defendant  (or  plaintiff)  in  the  above 
entitled  action. *  yohn  Marshall^  J.  S.  C. 

yanuary  27th,  iS97. 

G.  Notlee. 

(1)  Of  Substitution.' 

Form  No.  3486. 

In  the  Superior  Court  of  the  County  of  San  Mateo,  State  of 
California. 

yohn  Doe,  plaintiff,       ) 

against  v  Notice  of  Substitution  of  Attorneys. 

Richard  Roe,  defendant.  ) 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Plaintiff  (or  Defendant).^ 

1.  Hun's  Court  Rules  N.  Y.  fiSgd),  Mtnneso/a.-^StAt.  (1894),  ^  ^'Q'- 

Rule  10.  Montana. -^odt  Civ.  Proc.  (1895), 

3.  See  supra,  note  ±,  p.  980.  §  400. 

8.  Written  notice  of  the  substitution  Oregon. — i  HilPs  Anno.Laws  (1S92), 

of  attorneys  is  required  in  the  states  ^  i<H3- 

following :  Utah.— ^2  Comp.  Laws  (1888),  ^  31 10. 

C/z/f/brn/Vi.— Code  Civ.  Proc.  (1886),  Washington.— 1  HilPs   Anno.  Stat. 

V285.  (1891),  ^99- 

Idaho. — Rev.  Stat.  (1887),  §  4000.  4.  For  the  formal  parts  of  a  notice 
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Please  take  notice  that  the  undersigned  has  been  substituted  in 
place  of  yoseph  Story ^  Esq.,  as  attorney  for  the  above  named  de- 
fendant {or  plaintiff )  in  this  action.     Yours,  etc., 

Redwood  City^  March  24,  iS97.  yeremiah  Mason ^ 

Defendant's  (or  Plaintiff  ^ s)  Attorney. 

(2)  Of  Entry  of  Ordbr  for  Substitution. i 

Form  No.  3487* 

To  Benj.  P.  Butler ^  Esq.,  Attorney  for  Plaintiff  (or  Defendant). 
Take  notice  of  an  order  in  this  action  entered  the  20th  day  of 
Marchy  i8P7,  of  which  the  within  is  a  copy.     Yours,  etc., 
.  Redwood  City^  March  21^  i8P7.  yeremiah  Mason, 

Attorney  for  Defendant  (or  Plaintiff). 

(8)  Of  Acceptance  by  New  Attorney. 

Form  No.  3488. 

(  Title  of  court  and  cause  as  in  Form  No,  S485. ) 
To  yoseph  Story,  Esq.,  Late  Attorney  for  Defendant  (or  Plain- 

tiff). 

You  will  please  take  notice  that  I  accept  the  substitution  of  my- 
self as  attorney  for  the  above  named  defendant  (or  plaintiff)  in 
this  action  in  your  place  and  stead.     Yours,  etc., 

Northporty  N.  T.,  March  24,  1897.         yeremiah  Mason, 

Defendant's  (or  Plaintiff^ s)  Attorney. 

IIL  ACTIONS  BT  ATTORNEYS. 

1.  The  Declaration,  Complaint,  or  Petition.* 

a.  For  Servlees 
(1)  In  General. 

Form  No.  3489. 

(I  Wentworth  PI.  202.)  * 
[Markham  and  Le  Blanc. 

Trin,  Term,  20  Geo,  IIL\^ 

Cumberland,  ss.     yohn  King,  gentleman,  one  of  the  attoraies  of 

the  court  of  the  lord  the  king,  before  the  king  himself,  according  to 

the  liberties  and  privileges  of  the  same  court,  used  and  approved  of 

in  a  particular  jurisdiction,  consult  the  PI.  15^;  Tillinghast's  Forms  388.    See 

title  Notices.  also,  in  i  Wentw.  PI.  204,  a  precedent 

1.  See  supra,  note  3,  p.  981.  of  declaration  in  assumpsit  br  an  ad- 

2.  For  the  formal  parts  of  a  dec-  ministratriz  to  recover  fees  due  a  de- 
laration,   complaint,  or  petition  in  a  ceased  attorney. 

particular    jurisdiction,    consult    the        4.  The  words  and  figures  enclosed 

titles    Complaints    and    Dbclara-  in  [    ]  will  not  be  found  in  the  prece- 

TiONS.  dent,  but  have  been  added  to  render 

S.  See  also  precedents  in  Saunders's  the  form  complete. 
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in  the  same  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, present  here  in  court  in  his  proper  person,  complains  against 
yohn  Swashrick^  in  the  custody  of  the  sheriff  of  the  said  county  of 
Cumberland^  by  virtue  of  his  majesty's  writ  of  attachment  of  privi- 
lege issuing  out  of  the  court  of  the  said  lord  the  king,  before  the 
king  himself  at  Westminster,  against  the  said  John  Swasbrick^  at  the 
suit  of  the  said  yohn  King;'^  for  that  whereas  the  said  yohn  Swas- 
brick ^  on  the  ttventy-fifth  of  yune^  A.D.  1160 ^  at  Whitehaven  in  the 
said  county,  was  indebted  to  the  said  yohn  King  in  twenty  pounds 
of  lawful  [money  of  Great  Britain],^  for  prosecuting,  soliciting,  and 
defending  divers  ^  suits,  causes,  matters,  and  things  for  the  said  yohn 
Swasbrick^  at  his  special  instance  and  request,  and  for  his  fees  due 
thereon,  and  for  the  time,  care,  trouble,  labor,  pains,  joumies,  and 
attendances  of  the  said  yohn  King^  spent,  taken,  used,  performed, 
and  bestowed  by  him,  in  and  about  the  said  suits,  causes,  matters, 
and  things,  at  the  special  instance  and  request  of  the  said  yohn 
Sivasbrick^  and  for  divers  sums  of  money  laid  out,  expended,  and 
paid  by  the  said  yohn  King^  at  the  like  special  instance  and  request 
of  the  said  yohn  Swasbrick^  and  in  and  about  the  prosecuting,  solicit- 
ing, and  defending  the  said  suits,  causes,  matters,  and  things ;  and 
being  so  indebted,  the  said  yohn  Swasbrick  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  above  mentioned,  at 
Whitehaven  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  that  he  the  said  yohn  Swasbrick  would  well  and  truly  pay 
the  said  twenty  pounds  to  the  said  yohn  King  when  he  the  said  yohn 
Swasbrick  should  be  afterwards  thereunto  requested.  *  And  whereas 
also,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  con- 
sideration that  the  said  yohn  King^  at  the  like  special  instance  and 
request  of  the  said  yohn  Swasbrick  had  before  that  time  done,  per- 
formed, bestowed,  and  given,  other  his  work  and  labor,  care,  dili- 
gence, journeys,  and  attendances,  as  the  attorney  and  solicitor  of  and 
for  the  said  yohn  Swasbrick^  and  upon  his  retainer,  in  and  about 
the  prosecuting,  defending,  and  soliciting,  of  divers  other  causes, 
suits,  and  businesses,  of  and  for  the  said  yohn  Swasbrick^  and  had 
also  at  the  like  special  instance  and  request  of  the  said  yohn  Swas- 
brick^ before  that  time,  done,  performed,  and  bestowed,  other  his 
work  and  labor,  care,  diligence,  journeys,  and  attendances,  in  and 
about  the  drawing,  copying,  and  engrossing,  of  divers  other  con- 
veyances, deeds,  documents,  and  writings,  for  the  said  yohn  Swas- 
brick, and  in  and  about  other  the  business  of  the  said  yohn 
Swasbrick  and  for  the  said  yohn  Swasbrick;  and  had  also  at 
the  like  special  instance  and  request  of  the  said  yohn  Swas- 
brick^ before  that  time  made,  performed,  and  given,  divers  other 
journeys  and  attendances  in  and  about  other  the  business  of  the 

1.  See  sufray  note  4,  p.  982.  S.  The    quantum    meruit    count    is 

2.  Or  *'  for  defending  and  prosecut-  omitted  from  the  precedent  as  it  ap- 
ine  a  certain  criminal  prosecution,  pears  in  i  Wentw.  PI.  203,  although 
before  that  time  commenced  against  its  addition  is  suggested.  This  count 
the  said  defendant,"  as  the  case  may  in  the  text  is  taken  from  Saunders's 
be.  PI.  157. 
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said  yohn  Swashrick^  and  for  the  said  yohn  Swasbrick^  he,  the 
said  yohn  Swashrick^  undertook,,  and  then  and  there  faithfully 
promised  the  said  yohn  King  to  pay  him  so  much  money  as  he  there- 
for reasonably  deserved  to  have  of  the  said  yohn  Swashrick  when 
he,  the  said  yohn  Swashrick^  should  be  thereunto  afterwards  re- 
quested. And  the  saidy<?A«  King  avers  that  he  therefor  reasonably 
deserved  to  have  of  the  said  yohn  Swasbrick  the  further  sum  of 
£20  of  like  lawful  money,  to- wit,  at  Whitehaven  aforesaid,  in  the 
county  aforesaid,  whereof  the  said  yohn  Stvasbrick  afterwards, 
to-wit,  on  the  day  and  year  last  aforesaid,  there  had  notice.  Yet 
the  said  yohn  Stvasbrick^  not  regarding  his  said  several  promises 
and  undertakings,  but  contriving,  and  fraudulently  intending, 
craftily  and  subtly,  to  deceive  and  defraud  the  said  yohn  King^  hath 
not  as  yet  paid  the  said  sums  of  money,  or  any  part  thereof,  to  the  said 
yohn  King^  although  often  requested  so  to  do,  but  he  so  to  do  hath 
hitherto  wholly  refused,  and  still  refuses,  to  pay  the  said  sum  or  any 
part  thereof,  to  the  said  yohn  King^  to  the  damage  of  the  said  yohn 
King  of  £S0^  and  therefore  he  brings  his  suit,  etc. 

(      yohn  Doe 
Pledges  to  Prosecute.    <  and 

(  Richard  Roe. 

Form  No.  3490. 

-         /        State  of  Maryland, 
cv  jt     o    'yi     C    In  the  Superior  Q,o\XT\.  of  Baltimore  City. 

Robert  Brown^  by  Thomas  Nelson^  his  attorney  (or  in  person)^ 
sues  yohn  Smith  ♦  for  money  payable  by  the  defendant  to  the  plain- 
tiff, for  the  work  and  labor,  care,  diligence,  journeys,  and  attend- 
ances of  the  said  plaintiff  by  him  done,  performed,  and  bestowed,  as 
the  attorney  and  solicitor  of  and  for  the  defendant  and  at  his  request, 
and  for  fees  due  and  of  right  payable  to  the  said  plaintiff  in  respect 
thereof,  and  for  materials  and  necessary  things  by  the  said  plaintiff 
provided  in  and  about  the  said  work  and  labor  for  the  said  defendant 
and  at  his  request,  and  for  money  paid  by  the  said  plaintiff  for  the  said 
defendant,  at  his  request,  and  for  money  found  to  be  due  from  the 
said  defendant  to  the  said  plaintiff  on  accounts  stated  between  them. 

And  the  plaintiff  claims  therefor  %600, 

Thomas  Nelson^  Plaintiff's  Attorney. 

Form  No.  3491* 
(Precedent  in  Clark  v.  Pope,  29  Fla.  239.)  1 

[In  the  Circuit  Court,  Fourth  Judicial  Circuit, 

For  the  County  of  DuvaL  Florida. 
To  First  Monday  in  September^  A.D.  i8^7. 
The  same  being  Rule  Day. 
Duval  County,  to  wit:  Frank  W.  Pope^  in  his  own  person,  com- 
plains of  yohn  Clark  and  Henry  Loftus^  copartners  under  the  firm 

1.  See  also  a  precedent  in  Broward  v.  Doggett,  2  Fla.  50. 
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name  and  style  of  Clark  db  Loftus^  defendants,  who  have  been  sum- 
moned to  answer  the  said  plaintiff  in  an  action  of  assumpsit,]^  for 
that  the  said  defendants  are  indebted  to  plaintiff  in  the  sum  of  one 
thousand  and  Jive  dollars,  for  money  payable  by  defendants  to  plain- 
tiff, for  legal  services  as  an  attorney  at  law,  done  and  rendered  by 
plaintiff  for  defendants  at  their  request.  And  in  a  like  sum  for 
work  done  and  material  provided  by  plaintiff  for  defendants,  at  their 
request.  And  in  like  sum  for  money  received  by  defendants  for  the 
use  of  the  plaintiffs.  And  in  like  sum  for  money  found  to  be  due 
from  defendants  to  plaintiff  on  an  account  stated  between  them. 
And  in  consideration  of  the  premises  said  defendants  promised  to 
pay  said  several  sums  of  money  to  the  plaintiff  on  request,  yet  they 
liave  disregarded  their  said  promises  and  hath  not  paid  the  same,  or 
any  part  thereof,  to  plaintiff's  damage  $1,800,  [and  thereupon  he 
brings  his  suit.  Frank  W.  Pope^  Plaintiff.]* 

r 

Form  No.  3492.2 

Supreme  Court,  Suffolk  County. 
yohn  Doe,  plaintiff,       ) 

against  >  Complaint  (or  Petition), 

Richard  Roe,  defendant.  ) 

The  above  named  plaintiff  complaining  of  the  above  named  de- 
fendant for  cause  of  action  alleges  :  * 

I.  That  on  the  sixth  day  of  November,  i896,  the  plaintiff  was 
and  still  is  an  attorney  at  law,  duly  admitted  to  practice,'  and  prac- 
ticing in  the  several  courts  of  this  state,  f 

II.  That  on  said  sixth  day  of  November,  iS96,  the  defendant, 
Richard  Roe,  employed  said  plaintiff  as  such  attorney  to  prosecute 
in  the  county  court  of  Suffolk  county  a  civil  action  wherein  said  de- 
fendant was  plaintiff  and  Samuel  Short  was  defendant. 

III.  That  defendant  agreed  to  pay  plaintiff  for  such  services  the 
sum  of  three  hundred  dollars. 

IV.  That  plaintiff  commenced  said  action  in  said  court  and  pros- 
ecuted the  same  to  final  judgment. 

V.  That  no  part  of  said  sum  has  been  paid  and  defendant  has  re- 
fused and  still  refuses  to  pay  any  part  thereof  to  plaintiff,  though 
payment  thereof  has  been  duly  demanded. 

Wherefore  plaintiff  demands  judgment  for  said  sum  of  three  hun- 
dred dollars  and  his  costs  and  charges  herein. 

(  Veriff cation.)^  John  Doe,  Plaintiff. 

1.  The  words  and  figures  enclosed  S.  An  allegation  of  admission  to  the 
in  [  ]  will  not  be  found  in  the  reported  bar  appears  to  have  been  unnecessary 
case,  but  have  been  added  to  render  at  common  law,  but  it  is  the  better 
the  form  complete.  practice  to  have  such  an  allegation  in 

2.  See  Austin  v.  Munro,  47  N.  Y.  the  complaint.  3  Encyc.  of  Pl.  and 
360,  for  a  complaint  for  services  ren-  Pr.  106. 

dered  for  executors  in  vindicating  their  4.  For  the  various  forms   of  veri- 

claim  to  certain  property  in  such  repre-  fication,  consult  the  title  Verifica- 

sentative  capacity  which  was  held  to  tions. 
be  insufficient  on  demurrer. 
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Form  No.  3493- 

(  Commencing  as  in  Form  No,  3492,  and  continuing  down  to  ♦.) 

I.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
%S00,  upon  an  account  for  the  services  of  the  plaintiff  as  the  attor- 
ney of  the  defendant,  rendered  upon  his  retainer,  between  the  tenth 
day  of  yune,  i8P5,  and  the  third  day  of  January,  i8P7,  in  prose- 
cuting and  defending  certain  suits ;  and  for  like  services  at  his  re- 
quest, in  drawing,  copying,  and  engrossing  various  instruments  in 
writing,  and  in  counselling  and  advising  him,  the  defendant,  and 
for  divers  journeys  and  other  attendances  in  and  about  the  business 
of  said  defendant,  at  his  request ;  and  for  money  paid  out  and  ex- 
pended by  this  plaintiff  for  the  defendant,  at  his  request,  in  and 
about  said  suits  and  business,  which  sum  became  due  and  payable, 
from  the  defendant  to  the  plaintiff,  on  the  third  day  of  January, 
1 857. 

II.  That  on  said  day  (or  on  the  ffth  day  of  January,  1897,  at 
Northfort,  in  said  county^  payment  of  the  same  was  duly  de- 
manded from  the  defendant  by  this  plaintiff,  but  no  part  thereof 
has  been  paid.^ 

Wherefore  plaintiff  prays  {^concluding  as  in  Porm  No.  3492). 

Form  No.  3494* 

(Precedent  in  St.  Louis,  etc.,  R.  Co.  v.  Bennett,  35  Kan.  395.) 

[State  of  Kansas,  Cherokee  County,  ss. 
In  the  District  Court  in  and  for  the  County  and  State  aforesaid. 
M.   V.  B.  Bennett,  plaintiff,      ^ 

against  I  petition 

The  St,  Louis  d:  San  Francisco  ( 

Railway  Co,,  defendants. ]3       J 

The  plaintiff,  complaining  of  the  defendant,  for  his  cause  of  ac- 
tion respectfully  shows  unto  the  court,  by  way  of  amendment  to  his 
original  bill  of  particulars,  that  the  defendant  is  a  corporation  do- 
ing business  in  Cherokee  county,  state  of  Kansas;  that  on  the  18th 
day  of  September,  iS82,  and  at  divers  days  thereafter,  the  plaintiff 
performed  services  for  it  as  local  attorney  in  the  county  of  Cherokee, 
state  of  Kansas;  that  said  defendant  agreed  and  promised  to  pay  to 
plaintiff  such  compensation  as  his  services  were  reasonably  ^vorth ; 
that  said  services  were  of  the  value  of  three  hundred  dollars ;  that 
defendant  has  often  been  requested  to  pay  said  plaintiff  for  the 
same,  but  that  said  defendant  fails,  neglects  and  refuses  to  pay  plain- 
tiff for  the  same,  or  any  part  thereof;  that  said  sum  is  due  and 
unpaid. 

Wherefore,  plaintiff  prays  judgment  of  said  defendant  for  said 
sum  of  three  hundred  dollars  and  his  costs. 

[M,   V,  B,  Bennett,]^ 

1.  If  any  part  has  been  paid,  add :  not  be  found  in  the  reported  case,  but 
*' except  the  sum  of /T/iy  dollars."  have  been  added  to  render  the  form 

a.  The  words  enclosed  in  [    ]  will    complete. 
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Form  No.  3495* 

(Precedent  in  Weatherford,  etc.,  R.  Co.  v.  Granger,  85  Tex.  576.) 

[The  State  of  Texas,  \  District  Court, 

County  of  Parker,      \  October  Term,  A.D.  i8P^. 
To  the  District  Court  of  said  County : 

Francis  Granger*,  plaintiff,  complaining  of  the  Weatherford, 
Mineral  Wells  db  Northwestern  Railway  Company,  defendants, 
represents  that  plaintiff  resides  in  the  county  of  Parker,  and  that  at 
the  date  of  the  transactions  hereinafter  mentioned  defendant  was 
^nd  now  is  a  corporation  duly  incorporated  and  existing  under  the 
laws  of  this  state  and  has  its  principal  office  and  place  of  business  in 
the  city  of  Weatherford  in  the  county  of  Parker,  in  said  state.  ]l 

That  heretofore,  to- wit,  during  the  months  of  yune,  July,  August 
and  September,  and  on  divers  days  before  that  time,  in  the  year 
A.D.  i%89,  the  plaintiff,  in  his  business  as  an  attorney  at  law,  at 
the  request  of  said  defendant,  did  and  performed  certain  labor  and 
services  in  and  about  the  drawing  divers  contracts,  bonds,  charters, 
and  agreements,  making  divers  journeys,  and  giving  attendance 
about  the  business  of  said  defendant,  and  in  and  about  the  raising 
of  certain  subsidies  and  bonuses  and  right  of  way  from  citizens  of 
Parker  County  and  Palo  Pinto  for  said  defendant,  its  agents  and 
officers,  as  specified  in  the  account  annexed  and  made  a  part  of 
this  petition.  [That  said  sum  of  money  is  now  due,  and  defendant, 
though  often  requested,  has  refused  and  still  refuses  to  pay  the  same, 
or  any  part  thereof,  to  plaintiff's  damage  two  thousand  dollars. 

Wherefore  plaintiff  prays  that  defendant  be  cited  to  answer  this 
petition,  and  that  he  have  judgment  for  his  debt,  interest,  and  costs 
of  suit.  Francis  Granger,  plaintiff.  J^- 

(2)  For  a  Third  Person  at  Defendant's  Rec^jest. 

Form  No.  3496. 

(2  Wentworth  PI.  314.) 

(  Commencing  as  in  Form  No,  3Ji89,  and  continuing  down  to*) 
for  that  whereas,  on  the  first  of  May  A,\^.  1787,  at  Westminster  in 
the  said  county  of  Middlesex,  in  consideration  that  the  ^2L\d  Andrew, 
then  and  still  being  an  attorney  and  solicitor,  at  the  special  instance 
and  request  of  the  said  John,  would,  as  such  attorney  and  solicitor, 
at  the  special  instance  and  request  of  the  said  John,  do  and  trans- 
act certain  business  on  behalf  of  one  A,  Murfey,  he  the  said  yohn, 
by  a  certain  note  or  memorandum  then  and  there  signed  and  sub- 
scribed by  him,  undertook,  and  faithfully  promised  the  said  Andrew 
that  he  the  said  yohn  would  see  the  said  Andrew  paid  for  the  doing 
thereof:  And  the  said  Andrew  says,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  yohn,  did,  after  the  making 

1.  The  words  and  figures  enclosed    case,  but  have  been  added  to  render 
in  [    ]  will  not  be  found  in  the  reported    the  form  complete. 
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thereof,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other 
days  between  thejirst  day  of  [May,  A.D.  1787 ,  and  the  twentieth  day 
of  Septefnber\^  in  the  year  1787,  at  Westminster  aforesaid,  do  and 
transact  such  business  as  aforesaid  on  the  behalf  of  the  said  A .  Mur- 
fey,  and  that  there  was  then  and  there  justly  due  to  him  the  said 
Andrew  for  the  doing  of  such  business  a  certain  large  sum  of  money, 
to  wit,  the  sum  of  £30  of  lawful  money  of  Great  Britain,  no  part 
whereof  hath  been  paid  or  discharged  by  the  said  A .  Murfey;  of  all 
which  said  premises  the  said  yohn  afterwards,  to  wit,  on  the  day 
and  year.last  aforesaid,  at  Westminster  aforesaid,  had  notice.  And 
whereas  the  said  yohn  afterwards,  to  wit,  on  the  day  and  year  la£t 
aforesaid,  at  Westminster  aforesaid,  was  indebted  to  the  said  An- 
drew in  the  further  sum  of  £30  of  like  lawful  money,  for  work, 
labor,  and  attendance  by  the  said  Andrew  as  an  attorney  and  solic- 
itor before  then  done,  performed,  and  given  in  and  about  the  pros- 
ecuting and  defending  of  divers  suits  and  prosecutions  on  the  behalf 
of  the  said  A .  Murfey,  at  the  special  instance  and  request  of  the 
said  yohn,  and.  on  his  retainer  for  fees  due  and  of  right  payable  to 
the  said  Andrew  in  that  respect;  and  being  so  indebted,  he  the  said 
yohn,  in  consideration  thereof,  afterwards,  on  the  day  and  year  last 
aforesaid,  at  Westminster  aforesaid,  undertook  and  faithfully  prom- 
ised the  said  Andrew  to  pay  him  the  said  last-mentioned  sum  of 
money  when  he  the  said  yohn  should  be  thereto  afterwards  requested. 
And  whereas  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  Westminster  aforesaid,  in  consideration  that  the  said  Andrew,  at 
the  like  instance  and  request  of  the  said  yohn,  and  on  his  retainer, 
had  before  that  time  done,  performed,  and  given  certain  other  work, 
labor  and  attendance  as  an  attorney  and  solicitor  in  and  about  the 
prosecuting  and  defending  divers  other  suits  and  prosecutions  on 
the  behalf  of  the  said  A.  Murfey,  he  the  said  yohn  then  and  there 
undertook  and  faithfully  promised  the  said  Andrew  to  pay  him  so 
much  money  as  he  reasonably  deserved  to  have  for  the  same,  and 
for  his  fees  in  that  respect,  when  he  the  said  yohn  should  be  there- 
unto afterwards  requested :  And  the  said  Andrew  says,  that  he 
therefore  reasonably  deserved  to  have  of  the  said  yohn  thirty  pounds 
of  like  lawful  money,  to  wit,  at  Westminster  aforesaid;  whereof 
the  said  yohn  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
there  had  notice.*  Yet  the  said  yohn,  not  regarding  his  said  sev- 
eral promises  and  undertakings,  but  contriving  and  fraudulently 
intending  craftily  and  subtilly  to  deceive  and  defraud  the  said  An- 
drew in  this  behalf,  hath  not  paid  or  seen  the  said  Andrew  paid  the 
said  sum  of  thirty  pounds  in  the  first  count  of  this  declaration  men- 
tioned, neither  hath  he  paid  him  the  said  sums  of  money  in  the 
several  other  counts  thereof  mentioned,  or  any  part  thereof — although 


1.  The  words  and  figures  enclosed  use  of  A.  Murfey  at  defendant's  re- 
in [  ]  will  not  be  found  in  the  prece-  quest;  for  monej  had  and  received  bj 
dent,  but  have  been  added  to  render  defendant  to  the  use  of  plaintiff ;  and  for 
the  form  complete.  money  due  on  the  balance  of  account. 

3.  The  addition  is  suggested  of  in-  Each  of  these  counts  will  be  treated 

4ebitatus  counts  for  money  paid  to  the  under  its  proper  title  in  this  work. 
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to  perform  his  said  several  promises  and  undertakings  the  said  John 
was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  requested  by  the  said  Andrew — but  he  to  per- 
form his  said  promises  and  undertakings,  or  either  of  them,  hath 
hitherto  altogether  refused,  and  the  said  several  sums  are  still  wholly 
due  and  unpaid  to  the  said  Andrew ^  to  the  damage  [concluding  as 
in  Form  No,  S489). 

(8)  When  Client  Caused  Suit  to  be  Dismissed  without  At- 
torney's Consent. 

Form  No.  3497* 
(Precedent  in  Polsley  v.  Anderson,  7  W.  Va.  203.)! 

[The  State  of  West  Virginia. 

Mason  County,  to  wit : 

In  the  Circuit  Court  thereof,  at  January  Rules,  i87i. 

Daniel  Polsley  and  Daniel  IV.  Polsley ^  partners  doing  business 
under  the  firm  name  of  D.  Polsley  d  Son^  complain  of  l^ewis  An- 
derson of  a  plea  of  trespass  on  the  case  upon  promises  for]*  that, 
whereas,  heretofore,  to  wit,  on  the  ith  day  of  August^  1S68,  at  the 
county  aforesaid,  the  said  defendant,  in  consideration  that  the  suid 
plaintiffs  and  William  H,  Tomlinson^  Esq.,  at  the  special  instance 
and  request  of  said  defendant,  had  then  and  there  agreed  with  the 
said  defendant  that  they  and  the  said  William  M.  Tomlinson^  Esq., 
as  attorney-at-law,  would  prosecute  a  suit  in  chancery,  pending  in 
the  circuit  court  of  Mason  county.  West  Virginia^  on  the  chancery 
side  of  said  court,  wherein  the  said  defendant  was  plaintiff,  and  the 
heirs-at-law  of  John  Anderson^  dec'd,  were  defendants,  for  the  en- 
forcement of  a  special  performance  of  a  contract  for  jifty  acres  of 
land,  entered  into  between  the  said  John  Anderson  in  his  lifetime, 
and  the  defendant.  He,  the  said  defendant,  then  and  there  agreed 
that  the  said  plaintiffs  and  the  said  William  H.  Tomlinson,  Esq., 
should  receive  for  their  legal  services  one  hundred  dollars  each, 
certain  —  meaning  thereby  that  the  said  D.  Polsley  €^  Son  should 
receive  one  hundred  dollars,  and  the  said  Tomlinson  one  hundred 
dollars  from  the  said  defendant — and  that  if  the  said  suit  was  de- 
cided in  favor  of  the  said  Lewis  Anderson^  the  defendant,  that  then 
the  said  Polsleys  and  Tomlinson  were  to  receive  from  the  said  de- 
fendant three  hundred  dollars  each — meaning  thereby  that  the  said 
D.  Polsley  dt  Son  should  receive  three  hundred  dollars,  and  the 
said  Tomlinson  three  hundred  dollars  from  the  said  defendant — in 
all  six  hundred  dollars.  The  plaintiffs  now  aver  that  in  considera- 
tion of  the  said  promise,  agreement  and  undertaking,  that  they  and 
the  said  Tomlinson^  did  commence  and  prosecute  the  said  suit   in 

1.  This  declaration,  and  each  of  the  in  [     ]  will  not  be  found  in  the  reported 

counts  thereof,  was  held,  on  demurrer,  case,  but  have  been  added  to  render 

to  be  sufficient.  the  form  complete. 

3.  The  words  and  figures  enclosed 

080  Volume  II. 


8497.  A  TTORNE  VS.  8497. 

said  court,  and  that  they  did  in  all  respects  in  that  behalf  fulfill  and 
perform  their  part  of  said  agreement  in  good  faith ;  but  that  while 
said  suit  was  pending  in  said  court,  and  being  diligently  prosecuted 
by  the  said  plaintiffs  and  the  said  Totnlinson^  he,  the  said  defend- 
ant, on  his  own  motion,  did,  without  the  consent  of  the  said  plain- 
tiffs, or  said  W.  H,  Tomlinson^  cause  the  said  suit  to  be  dismissed, 

to-wit,  on  the day  of ,  at  the  county  aforesaid,  and  did 

then  and  there,  by  the  dismission  aforesaid,  hinder  and  prevent  the 
said  plaintiffs  and  the  said  Tomlinson  from  the  further  prosecution 
of  the  said  suit,  and  did  thereby  prevent  and  render  impossible  a 
decision  of  said  suit  in  favor  of  the  said  defendant.  In  considera- 
tion whereof  the  said  defendant  afterwards,  to-wit,  on  the  day  last 
aforesaid,  at  the  county  aforesaid,  undertook  and  faithfully  promised 
the  plaintiffs  to  pay  them  the  aforesaid  sum  of  %S00  on  demand. 

[Second  count.  And  for  that  whereas,  also,  on  the  day  and  year 
last  aforesaid,  at  the  county  aforesaid,]^  the  said  defendant  was  in- 
debted to  the  plaintiffs  in  the  further  sum  of  %300^  with  interest 
thereon  from  the  28th  day  of  January^  i87(?,  until  paid,  for  the 
work  and  labor,  care  and  diligence,  and  attendance  of  said  plaintiffs 
as  attorneys  at  law  in  the  said  court,  before  that  time  done,  per- 
formed and  bestowed  by  the  said  plaintiffs  upon  a  retainer ;  at  the 
special  instance  and  request  of  the  said  defendant  in  and  about 
the  prosecuting  and  attending  to  a  suit  in  equity  in  the  circuit  court 
of  Mason  county.  West  Virginia^  for  the  said  defendant  against  the 
heirs  of  yohn  Anderson^  deceased ;  and  for  certain  fees  due,  and  of 
right  payable,  to  the  said  plaintiffs,  in  respect  thereof.  And  being 
so  indebted,  the  said  defendant,  in  consideration  thereof,  afterwards, 
to-wit :  on  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiffs 
to  pay  the  said  sums  of  money  aforementioned  whenever  he  would 
be  thereunto  afterwards  requested. 

[Third  count.  And  for  that  whereas]^  the  said  defendant  after- 
wards, to-wit :  on  the  day  and  year  last  aforesaid,  accounted  with 
the  plaintiffs  of  and  concerning  divers  other  sums  of  money  from 
the  said  defendant  to  the  said  plaintiffs  before  that  time  due  and 
owing,  and  then  in  arrear  and  unpaid ;  and  upon  said  accounting 
the  said  defendant  was  then  and  there  found  to  be  in  arrear  and  in- 
debted to  the  said  plaintiffs  in  the  further  sum  of  %S00^  and  being 
so  found  in  arrear  and  indebted,  the  said  defendant  in  consideration 
thereof  afterwards,  to-wit :  on  the  day  and  year  last  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiffs 
to  pay  them,  the  said  plaintiffs,  the  said  last  mentioned  sum  of  money 
when  thereunto  afterwards  requested. 

[Fourth  count.  And]  '^  for  that  whereas  heretofore,  to-wit :  on  the 
fourth  day  of  August^  iS68,  at  the  county  aforesaid,  the  plaintiffs 
and  William  H.  7^omlinson^  Esq.,  entered  into  an  agreement  in  writ- 
ing with  the  said  defendant,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  and  signed  their  names  thereto,  as  did  also  the  said 

1.  See  supra^  note  2,  p.  989. 
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defendant  by  y.  Z.  Anderson^  his  duly  authorized  agent,  by  which 
agreement  it  was  agreed  and  contracted  by  and  between  the  said 
plaintiffs  and  Wtn.  H.  Tomlinson^  on  the  one  part,  and  the  said 
defendant  on  the  other  part,  in  substance  as  follows,  to- wit :  that 
the  said  plaintiffs  and  Tomlinson^  as  attorneys  at  law,  should  prose- 
cute a  suit  in  equity  in  the  circuit  court  of  Mason  county,  instituted 
by  the  said  defendant  against  the  heirs-in-law  of  yohn  Anderson^ 
deceased,  for  the  specific  performance  of  a  contract  ^ox  Jifty  acres  of 
land  entered  into  between  the  said  defendant  and  the  said  yohn 
Anderson y  in  his  lifetime ;  in  consideration  whereof,  the  said  de- 
fendant agreed  to  pay  the  plaintiffs  for  their  legal  services  in  said 
suit  the  sum  of  %100  certain ;  and  if  the  said  suit  should  be  decided 
in  favor  of  the  said  defendant,  he,  the  said  defendant,  further  prom- 
ised and  agreed  in  the  written  contract  aforesaid  to  pay  the  plain- 
tiffs for  their  services  in  said  suit  the  sum  of  %S00^  meaning  and 
intending  thereby  that  he,  the  said  defendant,  would,  if  the  said 
suit  should  be  decided  in  his  favor,  pay  to  the  plaintiffs  the  aforesaid 
sum  of  %S00.  And  the  plaintiffs,  in  fact,  aver  that  they  and  the 
said  Tomlinson  did  diligently  and  faithfully  prosecute  the  said  suit 

in  said  court  from  the  date  of  said  agreement  up  to  the  

day  of and  did  bestow  such  labor,  care  and  research  in  and 

about  the  prosecution  of  the  same,  and  did  in  all  respects,  fulfill 
and  perform  their  part  of  said  agreement  in  good  faith,  and  were  at 
all  times  ready  and  willing  and  prepared  to  prosecute  the  said  suit 
to  a  final  decision ;  but  that  the  said  defendant,  while  said  suit 
was  being  diligently  and  carefully  prosecuted  and  managed  by 
the  said  plaintiffs  and  Tomlinson  in  said  court  and  on  his  own 
motion,  and  without  the  consent  of  the  said  plaintiffs  or  either  of 
them,  caused  the  said  suit  to  be  dismissed  from  said  court,  to-wit : 
on  the  day  and  year  last  aforesaid,  and  did  thereby  hinder  and  pre- 
vent the  said  plaintiffs  and  Tomlinson  from  prosecuting  said  suit  to 
a  final  decision  in  said  court,  and  did  thereby  discharge  the  said 
plaintiffs  and  Tomlinson  from  all  promised  obligation  or  contract  on 
their  part  to  prosecute  said  suit  to  a  final  decision  or  decree  in  favor 
of  said  defendant ;  in  consideration  whereof  the  said  defendant  after- 
wards, to-wit,  on  the  'day  and  year  last  aforesaid,  at  the  county 
aforesaid,  undertook  and  faithfully  promised  the  plaintiffs  to  pay 
them  on  demand  the  last  aforesaid  sum  of  %S00^  whereby  an  action 
hath  accrued  to  the  plaintiffs  to  have  and  demand  from  the  defend- 
ant the  last  aforesaid  sum  of  %S00, 

[Yet  the  said  defendant,  not  regarding  his  said  several  promises 
and  undertakings  in  the  several  counts  hereinbefore  mentioned,  has 
not  paid  to  the  said  plaintiff  the  said  several  sums  of  money  due  this 
plaintiff  as  aforesaid,  or  any  part  thereof,  although  often  requested 
so  to  do,  but  to  pay  the  same  or  any  part  thereof  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  to 
pay  the  same  or  any  part  thereof  to  the  plaintiff,  and  therefore  he 
brings  his  suit.  Smith  d:  Knight^  P.  Q.]l 

1.  See  supra ^  note  2,  p.  989. 
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(4)  In  Connecticut. 

Form  No.  3498. 
(Conn.  Prac.  Act  23,  33.) 

To  the  Sheriff  of  the  County  of  Hartford,  His  Deputy,  or  Either 
Constable  of  the  Town  of  Hartford,  in  said  County,  Greeting : 

By  authority  of  the  State  of  Connecticut,  you  are  hereby  com- 
manded to  attach  to  the  value  of  $1,300  the  goods  or  estate  of  ^ere- 
miah  Mason,  of  Windsor,  in  said  county,  and  him  summon  to 
appear  before  the  court  of  Common  Pleas,  to  be  held  at  Hartford 
in  and  for  the  county  of  Hartford  on  the  frst  Monday  of  Febru- 
ary, 1S8O,  then  and  there  to  answer  unto  J^ohn  Doe^  of  said 
Hartford,  in  a  civil  action,  wherein  the  plaintiff  complains  and 
says  :* 

I.  The  plaintiff  being  an  attorney  at  law,  rendered  services  as 
such  for  the  defendant,  at  the  defendant's  request,  between  Janu- 
ary Ist^  187^,  and  January  1st,  i87P,  under  an  agreement  between 
the  parties  that  the  plaintiff  should  charge  reasonable  fees  therefor, 
including  disbursements  and  expenses  incidental  thereto,  and  that 
the  defendant  would  pay  to  the  plaintiff  the  amount  due  on  the 
plaintiff's  account  in  the  premises  on  demand. 

2.- The  amount  due  on  the  account  charged  in  conformity  with 
said  agreement  on  February  Isty  i87P,  was  and  still  is  %1,000,  and 
on  said  day  said  account  was  rendered  to  the  defendant. 

3.  The  defendant  has  not  paid  the  same. 

The  plaintiff  claims  $1,100  damages. 

[Samuel  Short,  of  said  Hartford,  is  recognized  in  $1,300  to 
prosecute,  etc.] 

Of  this  writ,  with  your  doings  thereon,  make  due  return. 

Dated  at  Hartford,  this day  of ,  i87^. 

Abraham  Kent,  Justice  of  the  Peace. 


b.  Fop  Fees  and  Disbursements. 

Form  No.  3499* 

(3  Wentw.  PI.  327.) 

[(  Commencing  as  in  Form  No.  3489,  and  continuing  down  to*)\^ 
for  that  whereas  at  the  time  of  the  making  of  the  promise  and 
imdertaking  hereafter  next  specified,  to  wit,  on  the  sixteenth  June, 
1722,  at  Westminster  in  said  county  of  Middlesex,  a  certain  cause 
or  suit  between  one  Be7ijamin  Brawn,  plaintiff,  and  Samuel  Bates 
joined  at  issue,  was  had  and  depending  in  the  high  court  of  chan- 
cery, and  ready  to  be  heard  before  the  chancellor.  And  whereas 
said  defendant,  in  consideration  that  said  plaintiff  would  prosecute 

1.  The  words  and  figures  to  be  supplied  within  [     ]  will  not  be  found  in 
the  precedent. 
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and  bring,  or  cause  said  cause  or  suit  to  be  brought  to  a  hearing  be- 
fore the  lord  chancellor,  undertook,  and  then  and  there  faithfully 
promised  said  plaintiff,  to  pay  him  all  his  fees  and  disbursements 
which  he  the  said  plaintiff  should  deserve,  or  lay  out,  or  cause  to  be 
laid  out  before  the  twenty-third  of  October  then  next  following: 
And  said  plaintiff  in  fact  says,  that  he,  confiding  in  said  promise 
and  undertaking  of  said  defendant,  afterwards,  and   before  said 

twenty 'third  October  then  next  following,  to  wit,  on  the day 

of ,  A.D.  1722^  at  Westminster  aforesaid,  had  prosecuted  and 

brought  that  cause  or  suit  before  Thomas  earl  of  Macclesjield^  lord 
chancellor  of  Great  Britain,  to  be  heard ;  and  tnat  he  said  plaintiff 
on  that  occasion,  before  said  twenty-third  day  of  October  then  next 
following,  and  after  the  making  of  said  promise  and  undertaking, 
had  laid  out  and  expended  divers  sums  of  money,  amounting  in  the 
whole  to  one  hundred  pounds ;  and  that  he  said  plaintiff,  for  his  fees 
in  that  particular,  reasonably  deserved  to  have  of  said  defendant 
thirty  pounds,  to  wit,  at  Westminster  aforesaid ;  whereof  said  de- 
fendant afterwards,  to  wit,  on  same  day  and  year  last  aforesaid, 
there  had  notice.^     [Yet  the  said  {concluding  as  in  JForm  No, 

■ 

e.  Against  Defendant  in  Original  Aetion  Who  Agreed  to  Pay  Costs  if  Suit 

Were  Compromised. 

Form  No.  3500. 

(2  Wentw.  PI.  318.) 

(  Commencing  as  in  Form  No,  3489^  and  continuing  down  to  *) 
for  that  whereas  the  said  plaintiff,  as  the  attorney  of  and  for  one 
Andrew  Bacon  and  on  his  retainer,  had,  before  the  making  of  the 
promise  and  undertaking  of  said  defendant  hereafter  next  men- 
tioned, commenced  and  prosecuted  a  certain  action — that  is  to  say, 
an  action  of  trespass  on  the  case— at  the  suit  of  him  the  said  Andrew 
Bacon  and  Catharine  his  wife,  against  the  said  defendant,  in  the 
court  of  our  lord  the  king,  before  the  king  himself  here — the  said 
court  then  and  still  being  held  at  Westminster  in  the  said  county  of 
Middlesex  —  of  and  for  the  speaking  and  publishing  of  divers  scan- 
dalous and  malicious  words  by  said  defendant  of  and  concerning  the 
said  Catharine^  and  on  that  occasion  there  was  due  and  owing  to 
the  said  plaintiff,  at  the  time  of  the  making  of  the  said  promise  and 
undertaking  of  said  defendant  hereafter  next  mentioned,  a  large  sum 
of  money  for  his  the  said  plaintiff's  costs  and  charges  in  and  about 
the  commencing  and  prosecuting  of  the  said  action,  to  wit,  at  [  West- 
minster in  the  county  of  Middlesex  aforesaid]  :•  And  thereupon 

1.  The    addition    of.  the    common  8.  The  words  and  figures  enclosed 

counts  and  of  a  count  on  a  promissory  in  [    ]  will  not  be  found  in  the  prece- 

note  is  suggested,  but  these  are  treated  dent,  but  have  been  added  to  render 

elsewhere  in  this  work.  the  form  complete. 

8.  See  supra ^  note  i,  p.  992. 
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heretofore,  and  whilst  the  said  action  was  depending  in  the  said 
court,  to  wit,  on  [the  thirty-jirst  day  of  June^  1777 ^"X^  at  [  West- 
minster^ in  consideration  that  said  plaintiff,  at  the  special  instance 
and  request  of  said  defendant,  would  cause  the  ^ax6,  Andrew  Bacon 
to  settle  and  compromise  the  said  action  so  depending  as  aforesaid, 
he  the  said  defendant  undertook,  and  then   and   there  faithfully 
promised  the  said  plaintiff,  to  pay  him  the  amount  of  his  costs  and 
charges  in  and  about  the  commencing  and  prosecuting  of  the  said 
action,  and  the  settling  and  compromising  thereof :  And  the  said 
plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertak- 
ing of  said  defendant  so  by  him  made  in  manner  and  form  aforesaid, 
did  cause  the  said  Andrew  Bacon  to  settle  and  compromise,  and 
that  said  Andrew  Bacon  did  accordingly  settle  and  compromise, 
the  said  action  so  depending  as  aforesaid ;  and  that  the  costs  and 
charges  of  him  said  plaintiff  in  and  about  the  commencing  and 
prosecuting  the  said  action,  and   the  settling  and  compromising 
thereof  in  manner  aforesaid,  amounted  to  a  large  sum  of  money,  to 
wit,  the  sum  of  jive  pounds  of  lawful  money  of  Great  Britain ; 
whereof  the  said  defendant  afterwards,  and  after  the  settling  and 
compromising  of  said  action,  to   wit,  on   [the  day  and  year  last 
aforesaid,]^  at  [  Westminster^  aforesaid,]^  had  notice ;  and  by  means 
thereof,  and  according  to  the  tfenor  and  effect  of  his  said  promise 
and  undertaking,  he  the  said  defendant  then  and  there  became  liable 
to  pay  to  the  said  plaintiff  the  sum  oi  Jive  pounds,  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested.     And  whereas 
the  said  Andrew  Bacon  before  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  said  defendant  hereafter  next   men- 
tioned, was  indebted  to  the  said  plaintiff  in  a  large  sum  of  money,  to 
wt,  the  sum  oi  jive  pounds  of  like  lawful  [money  of  Great  Britain,]* 
for  the  work  and  labor,  care  and  diligence  of  said  plaintiff,  by  him 
said  plaintiff  before  that  time  done,  performed  and  bestowed  as  the 
attorney  of  the  said  Andrew  Bacon  and  on  his  retainer,  in  and 
about  the  commencing  and  prosecuting  of  a  certain  other  action, 
that  is  to  say,  an  action  of  trespass  on  the  case,  at  the  suit  of  said  An- 
drew Bacon  and  Catharine  his  wife  against  said  defendant,  and  for 
money  by  said  plaintiff  before  that  time  laid  out,  expended,  and  paid 
on  that  occasion  for  said  Andrew  Bacon  and  at  his  special  instance 
and  request,  and  being  so  indebted  he  the  said  defendant  heretofore, 
to  wit,  on  the  thirty-jirst  day  of  yune^  1777^  aforesaid,  to  wit,  at 
Westminster  aforesaid,  by  a  certain  memorandum  or  note  in  writing 
signed  by  him  said  defendant,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  undertook  and  then  and  there  faith- 
fully promised  said  plaintiff  to  pay  him  said  last-mentioned  sum  of 
money  when  he  said  defendant  should  be  thereto  afterwards  re- 
quested. ^     [Yet  the  said  defendant  not  regarding  (concluding  as  in 
Form  No,  SJIf89),y 

1.  See  supra^  note  3,  p.  993.  is  suggested    in  2  Wentw.  PI.  318- 

S.  The  addition  of  counts  for  money    Each  of  these  will  be  treated  under  its 
laid  out  and  money  had  and  received    appropriate  title  in  this  work. 
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d.  For  libel.  1 
Form  No.  3501. 
(3  Chit.  PI.  348.) 

(  Commencing  as  in  Form  No.  3489,  and  continuing  down  to  *) 
for  that  whereas  the  said  yohn  Doe  iPor  a  long  time  before  the  com- 
posing and  publishing  of  the  false,  scandalous,  malicious,  and  de- 
famatory libel  by  the  said  Richard  Roe  hereinafter  mentioned,  had 
been  and  was,  and  still  is  an  attorney  of  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  and  also  a  solicitor  of  the  high 
court  of  chancery,  and  had  used,  exercised,  and  carried  on  the  pro- 
fession and  business  of  an  attorney  and  solicitor,  with  great  credit 
and  reputation ;  and  the  said  yohn  Doe  and  one  Samuel  Short 
another  of  the  attornies  of  our  said  lord  the  king  before  the  king 
himself,  and  also  a  solicitor  of  the  said  high  court  of  chancery,  had, 
as  such  attornies  and  solicitors,  been  concerned  in  the  prosecution 
of  a  certain  commission  of  bankruptcy  against  the  said  Richard  Roe 
and  in  divers  proceedings  and  disputes  concerning  his  estate  and  ef- 
fects, and  had  always  behaved  and  conducted  himself  therein  with 
skill,  care^  judgment,  and  integrity,  to  wit,  at  [  Westminster,  in  the 
county  of  Middlesex^  aforesaid;  yet  the  said  Richard  Roe  well 
knowing  the  premises,  but  contriving,  and  falsely  and  fraudulently 
intending  to  injure  the  said  yohn  Doe  in  his  credit  and  reputation 
aforesaid,  and  also  in  his  said  profession  and  business  of  attorney 
and  solicitor  as  aforesaid,  and  cause  it  to  be  suspected  and  believed 
that  he  the  said  yohn  Doe  had  conducted  himself  dishonestly,  in- 
judiciously, and  improperly,  in  relation  to  the  said  commission  of 
bankruptcy,  proceedings  and  disputes,  and  to  vex,  harass,  oppress, 
impoverish,  and  wholly  ruin  him  the  said  yohn  Doe  heretofore,  to 
wit,  on  [the  twenty-^J'th  day  oi  Af ay ,  A.D.  i777,]*  at  [  Westminster, 
aforesaid,  in  the  county  of  Middlesex,  aforesaid, ]2  wrongfully,  ma- 
liciously, and  injuriously,  composed,  wrote,  and  published,  and 
caused  to  be  composed,  written,  and  published,  a  certain  false,  scan- 
dalous, malicious,  and  defamatory  libel  of  and  concerning  the  said 
yohn  Doe  and  Samuel  Short  in  the  way  of  and  in  respect  to  their 
profession  and  business  of  attornies  and  solicitors,  under  the  said 
commission  of  bankrupt,  in  the  form  of,  and  as  a  letter,  addressed 
to  Leonard  A .  Ford  in  which  said  letter  was  and  is  contained, 
amongst  other  things,  the  false,  scandalous,  defamatory,  and  libel- 
lous matter  following,  that  is  to  say:  (Here  set  out  the  letter  verba- 
tim with  appropriate  innuendoes . )  By  means  of  the  composing,  writ- 
ing, and  publishing  of  which  said  false,  scandalous,  malicious,  and 
defamatory  libel  by  the  said  Richard  Roe  as  aforesaid,  the  said  yohn 
Doe  hath  been,  and  is  greatly  prejudiced  in  his  credit  and  reputa- 
tion aforesaid,  and  brought  into  public  scandal,  infamy  and  disgrace, 

1.  For  forms  relating  to  actions  of  i^i  [    ]  will  not  be  found  in  the  prece- 

this  character  generally,  see*  the  title  dent,  but  have  been  added  to  render 

LiBKL.  the  form  complete. 

8.  The  words  and  figures  enclosed 
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and  is  suspected  to  have  acted  dishonestly  and  unskilfully  in  the 
way  of  his  said  business  and  profession  of  an  attorney  and  solicitor, 
and  to  have  conducted  himself  dishonestly,  injudiciously,  and  im- 
properly, in  relation  to  the  said  commission  of  bankruptcy  proceed- 
ings and  disputes,  and  has  been  greatly  vexed,  harassed,  oppressed, 
and  impoverished,  and  has  also  lost  and  been  deprived  of  divers 
great  g^ins  and  profits,  which  would  otherwise  have  arisen  and  ac- 
crued to  him  in  his  said  profession  and  business,  and  hath  been  and 
is  otherwise  much  injured  and  damnified  therein,  to  wit,  at  [  West- 
minster^ aforesaid,  in  the  county  of  Middlesex  aforesaid,]^  to  the 
damage  (concluding  as  in  Porm  No.  Si89). 

Form  No.  350a. 

(  Commencing  as  in  Porm  No.  3490^  and  continuing  down  to  *) 
for  that  the  plaintiff,  Robert  Brown ^  is  an  attorney  at  law,  duly  ad- 
mitted, according  to  the  laws  of  the  state  of  Maryland^  to  the  bar.* 
And  the  defendant,  yohn  Smithy  falsely  and  maliciously  *  printed 
and  published  of  and  concerning  the  said  plaintiff,  and  of  and  con- 
cerning him  in  relation  to  his  said  business  and  profession,  in  a  cer- 
tain newspaper  called  **7^^  Worlds''''  the  words  following,  that  is 
to  say: 

Robert  Brown  —  meaning  the  said  plaintiff— is  dishonest;  he — 
meaning  the  said  plaintiff — cheats  his  clients — ^meaning  thereby  that 
the  said  plaintiff  cheated  and  was  guilty  of  fraudulent  conduct  in  his 
said  business  and  profession ;  whereby  the  said  plaintiff  was  greatly 
injured  in  name,  fame,  and  reputation,  and  lost  divers  great  gains 
and  profits  which  he  otherwise  would  have  made. 

And  the  plaintiff  claims  {concluding  as  in  Porm  No.  3490). 

8.  For  Slander.  3 

Form  No.  3503. 

(8  Wentw.  PI.  340.) 

(  Commencing  as  in  Porm  No.  3489 ^  and  continuing  down  to  *) 
for  that  whereas  the  said  Alexander  before  and  at  the  time  of  speak- 
ing and  publishing  of  the  several  false,  scandalous,  and  defamatory 
words  hereinafter  mentioned,  had  been  and  was  an  attorney,  and 
had  always  demeaned  and  conducted  himself  in  his  profession  as  such 
attorney  with  great  fairness  and  integrity,  and  till  the  time  of  the 
speaking  and  publishing  of  the  said  several  words,  had  never  been 
suspected  to  have  been  guilty  of  any  fraud,  knavery,  or  malprac- 
tice, but  on  the  contrary  thereof  during  all  the  time  aforesaid  had 
been,  and  at  the  time  of  the  speaking  and  publishing  of  the  said 
words,  was  in  g^eat  reputation  and  esteem  amongst  all  his  neigh- 

1.  See  sufra^  note  2,  p.  995.  this  chafiicter  generally,  see  the  title 

S.  See  supra,  note  3,  p.  ^5.  Slandkr. 

S.  For  forms  relating  to  actions  of 
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hours  and  acquaintance,  and  was  then  daily  and  honourahly  acquir- 
ing great  profits  and  emoluments  in  the  way  of  his  aforesaid 
profession,  to  wit,  at  the  parish  of  St.  Mary-le-Bow^  in  the  ward 
of  Cheap ^  in  London  aforesaid :  And  whereas  a  short  time  before 
the  speaking  and  publishing  of  the  several  words  in  the  three  Rrst 
Counts  of  this  declaration  mentioned,  the  said  Alexander ^  in  the 
way  of  his  said  profession,  had  been  employed  to  convene  a  meet- 
ing of  creditors  of  one  Peter  Brown,  who  was  then  insolvent,  and 
for  that  purpose  the  said  Alexander  had  written  and  sent  letters  to 
divers  of  such  creditors,  and  the  said  Alexander  thereupon  being 
retained  and  directed  to  prepare,  and  had  accordingly  prepared  a 
certain  deed,  purporting  to  be  an  assignment  from  the  said  Peter 
Brown  to  one  Richard  Dorwding  and  one  yacob  Dimming,  two  of 
his  said  creditors,  of  certain  property  and  effects  of  the  said  P. 
Brown,  as  trustees  for  the  purpose  of  making  a  fair  and  rateable 
distribution  of  the  money  to  arise  from  such  property  and  effects — 
after  certain  payments  particularly  directed  by  the  said  deed — 
amongst  themselves,  and  the  other  creditors  of  the  said  P,  Brown ^ 
who  should  come  in  and  execute  the  same,  and  thereby  accept  the 
benefit  provided  for  such  creditors  as  a  composition  for  and  in  full 
discharge  of  their  respective  demands,  which  said  deed  had  been 
duly  executed  by  divers  creditors  of  the  said  P\  Brown,  to  wit,  at 
London  [aforesaid,  in  the  parish  and  ward]^  aforesaid  ;  and  the  said 
Daniel  Daniels,  who  was  then  and  there  a  creditor  of  the  said  P. 
Brown,  entitled  to  come  into  such  composition,  and  thereupon  to 
have  an  equal  benefit  in  proportion  to  his  debt  with  the  other  cred- 
itors under  the  said  assignment,  but  no  greater  or  other  benefit 
wliatsoever ;  yet  the  said  Daniel  Daniels,  well  knowing  the  prem- 
ises, but  contriving  and  maliciously  intending  wrongfully  and 
unjustly  to  hurt  and  injure  the  said  Alexander  not  only  in  his 
reputation,  but  also  in  his  aforesaid  profession,  and  to  cause  him  to 
be  suspected  of  dishonest,  corrupt,  knavish,  and  fraudulent  prac- 
tices therein  heretofore,  to  wit,  on  the  Jirst  of  January,  A.D.  1790, 
at  London  [aforesaid,  in  the  parish  and  wardj^  aforesaid,  in  a  cer- 
tain discourse  which  the  said  Daniels  then  and  there  had  with 
divers  good  subjects  of  this  kingdom,  he  the  said  Daniels  then  and 
there  falsely  and  maliciously  said,  spoke,  and  published  in  the  pres- 
ence and  hearing  of  those  subjects  of  and  concerning  the  said  com- 
position and  deed  of  assignment,  and  of  and  concerning  the  said 
Alexander  and  his  conduct  respecting  the  same,  and  also  of  and 
concerning  a  debt  so  due  to  the  said  Daniels  from  the  said  P, 
Brown  these  false,  scandalous,  and  defamatory  words  following; 
that  is  to  say,  ''''Dickson  —  meaning  the  said  Alexander — offered  in 
case  I  —  meaning  himself  the  said  Daniel — would  give  him  —  again 
meaning  the  said  Alexander — jive  guineas,  and  sign  the  deed  — 
meaning  the  aforesaid  deed  —  that  he  —  again  meaning  the  said  Alex- 
ander—  would  procure  for  me  —  again  meaning   himself  the  said 

1.  The  words  and  figures  enclosed     dent,  but  have  been  added  to  render 
in  [     ]  will  not  be  found  in  the  prece-     the  form  complete. 
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Daniel — the  whole  of  my  money  —  meaning  the  whole  of  his  said 
debt  —  and  I  —  again  meaning  himself  the  said  Daniel — have  got  it 
—  meaning  the  whole  of  his  said  debt  —  in  consequence," —  meaning 
by  the  said  several  words  that  the  said  Alexander  had  for  his  own 
private  emolument  colluded  with  the  said  Daniel  to  procure  him  a 
fraudulent  preference  in  respect  of  his  debt  over  other  creditors  of 
the  said  P,  Brawn  coming  in  under  the  said  deed  : —  And  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  London  [aforesaid, 
in  the  parish  and  ward]^  aforesaid,  in  a  certain  other  discourse 
which  the  said  Daniel  then  and  there  had  with  divers  other  good 
and  worthy  subjects  of  this  kingdom,  he  the  said  Daniel  then  and 
there  falsely  and  maliciously  said,  spoke,  and  published  in  the 
presence  and  hearing  of  those  last-mentioned  subjects,  of  and  con- 
cerning the  said  composition  or  deed  of  assignment,  and  of  and 
concerning  the  said  Alexander  ^Si^  his  conduct  respecting  the  same, 
of  and  concerning  the  debt  so  due  to  the  said  Daniel  from  the  said 
P,  Brown  these  other  false,  scandalous,  and  defamatory  words  fol- 
lowing, that  is  to  say,  *'  Dickson  —  meaning  the  said  Alexander — 
offered  to  procure  me  —  meaning  himself  the  said  Daniel —  the  whole 
of  my  money  —  meaning  the  whole  of  his  said  debt  —  if  I  —  again 
meaning  himself  the  said  Daniel —  would  give  him  —  again  meaning 
the  said  Alexander  —  two  guineas,  and  execute  the  deed  —  mean- 
ing the  aforesaid  deed  —  for  that  he  —  again  meaning  the  said  Alex- 
ander— had  the  power  in  his — meaning  the  said  Alexander^ s — own 
hands,  and  I — again  meaning  himself  the  said  Daniel — have  by 
that  means — meaning  by  means  of  having  given  such  sum  of  money 
to  the  said  Alexander — got  all  that  was  due  to  me  " — again  mean- 
ing himself  the  said  Daniel^  and  also  meaning  and  insinuating  by 
the  said  last-mentioned  words,  that  the  said  Alexander  had  assisted 
the  said  Daniel  in  procuring  a  fraudulent  preference  in  respect  of 
his  said  debt  over  the  other  creditors  executing  the  said  deed : — 
And  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London 
[aforesaid,  in  the  parish  and  wardjl  aforesaid,  in  a  certain  other 
discourse  which  the  said  Daniel  then  and  there  had  with  divers 
other  good  subjects  of  this  kingdom,  he  the  said  Daniel  then 
and  there  falsely  and  maliciously  said,  spoke,  and  published 
in  the  presence  and  hearing  of  those  last-mentioned  subjects, 
of  and  concerning  the  letters  hereinbefore  mentioned  to  have 
been  written  by  the  said  Alexander^  and  of  and  concerning 
the  said  composition  and  deed  of  assignment,  and  the  conduct 
of  the  said  Alexander  respecting  the  same,  these  other  false, 
scandalous,  and  defamatory  words  following,  i.  ^.,  *'The  let- 
ters that  Dickson — meaning  the  said  Alexander — wrote  for  the 
creditors — meaning  the  creditors  of  the  said  P.  Brown — to 
meet  on  the  state  of  ^r<nt;;? ' 5— r- meaning  the  said  P.  Brown* s — affairs 
were  only  a  blind,  and  entirely  a  measure  between  me — meaning 
himself  the  said  Daniel — Dickson — again  meaning  the  said  Alex- 
ander— and  the  trustees ' ' — meaning  the  said  Richard  Dowding9LTi6. 

1.  See  supra^  note  i,  p.  997. 
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yacoh  Dimming^  and  also  meaning  and  insinuating  by  the  said 
last-mentioned  words,  that  the  said  Alexander  was  engaged  with 
the  said  Daniel^  the  said  Richard  Dowding^  and  yacoh  Dimming^ 
in  a  collusive  contrivance  to  deceive  and  defraud  the  other  creditors 
of  the  said  P.  Brown: — And  afterwards,  on  the  day  and  year 
aforesaid,  at  London  [aforesaid,  in  the  parish  and  ward]^  aforesaid, 
in  a  certain  other  discourse  which  the  said  Daniel  then  and  there 
had  with  divers  other  good  and  worthy  subjects  of  this  kingdom, 
he  the  said  Daniel  then  and  there  falsely  and  maliciously  said, 
spoke,  and  published  of  and  concerning  the  said  Alexander  in  his 
profession  and  practice  aforesaid  of  an  attorney,  in  the  presence 
and  hearing  of  these  last-mentioned  subjects,  these  other  false,  scan- 
dalous, and  defamatory  words  following,/.^.:  *' His — meaning 
the  said  Alexander^ s — conduct  has  been  such,  as  to  put  it  in  my — 
meaning  his  the  said  DaniePs — power  to  get  him — again  meaning 
the  said  Alexander — struck  off  the  roll," — meaning  by  the  said 
last-mentioned  words,  that  the  said  Alexander  had  been  guilty 
of  malpractice  in  his  aforesaid  profession,  for  which  he  the  said 
Daniel  might  cause  him  to  be  struck  off  the  roll  of  attorneys — 
by  means  of  the  speaking  and  publishing  of  which  said  several 
false,  scandalous,  and  defamatory  words,  the  said  Alexander  is  not 
cnly  greatly  injured  in  his  reputation,  and  also  in  his  profession 
aforesaid,  and  brought  into  public  scandal,  infamy,  and  disgrace 
with  and  amongst  all  his  neighbours  and  acquaintance,  and  sus- 
pected of  dishonest,  corrupt,  knavish,  and  fraudulent  practices  in 
his  said  profession,  but  also  one  Aaron  Bunn^  one  Charles  Doe^ 
and  one  Elliot  Polger^  who  before  the  speaking  and  publishing  of 
the  said  words,  had  severally  employed  the  said  Alexander  in  the 
way  of  his  aforesaid  profession,  and  would  have  continued  to  have 
done  so  had  not  such  words  been  spoken,  and  in  consequence  of 
the  speaking  and  publishing  thereof,  and  on  no  other  account 
whatsoever,  ceased  to  employ  him  in  such  profession,  and  respec- 
tively wholly  refused  to  have  any  future  concerns  with  him, 
whereby  the  said  Alexander  hath  lost  and  been  deprived  of  all 
such  profits  and  emoluments  as  would  have  accrued  to  him  from 
continuing  to  be  employed  as  an  attorney  by  the  said  Aaron  Bunn^ 
[Charles  Doe^  and  Elliot  Eolger'\^  respectively,  and  is  also,  by 
means  of  the  premises,  otherwise  greatly  injured  and  damnified 
(concluding  as  in  Form  No,  3501). 

Form  No.  3504* 

(  Commencing  as  in  Form  No,  3502,  and  continuing  dawn  to  *) 
spoke  and  published  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  relation  to  his  said  business  and  profession, 
in  the  presence  and  hearing  of  divers  persons,  the  words  following, 
that  is  to  say  :   (continuing  and  concluding  as  in  Form  No.  3502.) 

1.  See  supra,  note  i,  p.  997. 
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Form  No.  3505. 

(  Commencing  as  in  Form  No,  349^ n  and  continuing  down  to  \) 

II.  That  on  said  date,  the  defendant,  maliciously  intending  to 
injure  the  plaintiff  in  his  profession  of  an  attorney  at  law, 
did  publish,  on  said  day,  of  and  concerning  the  plaintiff,  in  his 
capacity  of  an  attorney  at  law,  and  in  the  hearing  of  divers  persons, 
the  following  false,  malicious,  and  defamatory  matter  of  and  con- 
cerning the  plaintiff  in  his  profession  as  an  attorney  at  law ;  to  wit : 
{Here  set  out  the  words  complained  of  with  proper  innuendoes.) 

III.  That  by  means  of  said  premises  the  plaintiff  has  been  greatly 
injured  in  his  reputation  as  an  attorney,  and  has  lost  and  been  de- 
prived of  divers  great  gains  and  profits  which  would  otherwise 
have  arisen  to  him  in  his  said  profession  as  an  attorney  at  law  to 
his  damage  $6,000. 

Wherefore  plaintiff  demands  judgment  for  said  sum  of  $6,000 
and  his  costs  and  charges  herein.  yohn  Doe^  Plaintiff. 

(  Ver  if  cation.)^ 

f.  To  Enforee  Uen.s 

(1)   NOTICB   OF    LiBN. 

Form  No.  3506. 
(Precedent  in  State  Bank  v.  Davidson,  7  Colo.  App.  93.) 

To  the  Hon.  Commissioners  of  La  Plata  County  —  Grentlemen  : 
You  are  hereby  notified  that  we  have  claimed  and  filed  a  lien  upon 
the  judgment  heretofore  obtained  by  M,  R.  Shields  against  the 
county  of  La  Plata  in  the  district  court  of  said  county,  at  the 
March  term  thereof.  The  said  claim  amounts  to  $1025,00,  and  is 
for  fees  due  from  said  Shields  to  us:  and  you  will  please  reserve 
the  above  amount  in  any  settlement  of  said  judgment ;  otherwise 
we  shall  hold  you  liable  therefor.     Respectfully, 

Davidson  db  Pike, 

1.  For  the  form  of  verification  in  a  ducted  in  the  name  of  the  client,  and 
particular  jurisdiction,  and  when  made  appropriate  forms  will  be  found  in  the 
by  the  plaintiff,  his  agent,  attorney,  various  particular  titles  throughout 
etc.,  consult  the  title  Verifications,  this  work. 

2.  lb  General. — The  attorney  is  re-  OoUiuive  Bettlemant  of  Suit  bafore 
garded  as  an  equitable  assignee  of  the  Jndi^ment.  —  When,  before  judgment, 
judgment  to  the  extent  of  his  lien,  and  the  parties  have  coUusively  settled  a 
to  this  extent  he  may  be  said  to  be  en-  suit  with  intent  to  prevent  the  attor* 
titled  to  the  same  remedial  process  as  ney  from  obtaining  his  fees,  the  at- 
his  client  to  obtain  satisfaction  of  such  tpmey  may  be  allowed  to  continue  the 
judgment.  Accordingly  he  may  main-  suit  to  final  judgment.  When,  how- 
tain  an  action  in  the  name  of  his  client  ever,  the  settlement  has  been  filed  in 
on  a  bastardy  bond.  Bickford  v,  Ellis,  court,  the  attorney  should  first  obtain 
so  Me.  121.  And  the  same  is  true  on  an  order  setting  such  settlement  aside, 
a  replevin  bond  in  a  replevin  suit.  For  forms  connected  with  such  pro- 
Newbert  v,  Cunningham,  50  Me.  231.  ceedings,  consult  the  titles  Judgments 
In  all  such  cases,  uie  action  is  con-  and  Dbcrbbs. 
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(2)  The  Complaint.* 

Form  No,  3507. 

State  of  Indiana y     )  In  the  Monroe  Circuit  Court. 
County  of  Monroe,  \    yanuary  Term,  A.  D.  i8P7. 

yohn  Doe^  plaintiff,       ) 

against  >  Complaint. 

Richard  Roe^  defendant.  ) 

The  above  named  plaintiff  complaining  of  the  above  named  de- 
fendant for  cause  of  action  alleges  : 

I.  That  on  the  eighth  day  of  November^  iS95,  he  was  an  attorney 
at  law  duly  admitted  according  to  the  law  of  said  state  and  practic- 
ing his  profession  In  said  court. ^ 

II.  That  on  said  date  he  was  retained  by  one  Leonard  A .  Ford 
to  prosecute  an  action  against  the  above  named  defendant  for  the 
recovery  of  the  sum  oi  jive  hundred  dollars  due  to  said  Leonard  A, 
Ford  from,  said  defendant  on  a  promissory  note,  the  said  Leonard 
A .  Ford  agreeing  to  pay  him  for  such  services  the  sum  of  fifty 
dollars.' 

III.  That  at  the  yanuary  term,  A.  D.  \%96^  of  said  court  he  re- 
covered a  judgment  for  said  Leonard  A,  Ford  against  said  Richard 
Roe  for  the  sum  of  five  hundred  dollars,  and  entered  thereon  a 
notice  of  lien*  ^ox  fifty  dollars  for  his  fee  for  recovering  the  same. 

IV.  That  afterwards  he  commenced  a  suit  in  the  name  of  said 
Leonard  A.  Ford^  in  the  same  court,  to  set  aside  as  fraudulent  a 

'conveyance  executed  by  seAd,  Richard  Roe  to  one  of  Jiis  children  and 
to  subject  the  same  to  execution,  and  that  during  the  pendency  of 
said  last  mentioned  suit  the  said  Leonard  A.  Ford  ajid  Richard 
Roe^  secretly  and  without  plaintiff's  knowledge,  compromised  the 
said  suit  and  said  Leonard  A.  Ford  fraudulently  and  collusively 
released  the  said  judgment  and  entered  satisfaction  of  the  same  in 
full  on  the  judgment  docket  as  follows : 

'*  I  hereby  acknowledge  full  and  complete  satisfaction  of  the 
judgment  yanuary  30th,  iS96.  Leonard  A.  Ford.'' 

Wherefore  plaintiff  prays  that  said  entry  of  satisfaction  be  set 
aside  that  he  may  have  execution  on  said  judgment,  and  for  all  other 
proper  relief.  yohn  Doe. 

1.  This  form  contains  the  same  facts  to  the  bar  in  the  complaint.  3  Encyc. 
that  appear  in  Dunning  v,  Galloway,     of  Pl.  and  Pr.  106. 

47  Ind.  182,  with  such  additions  as  are  S.  In  a  complaint  to  enforce  an  at- 
necessary  to  make  the  complaint  in  torney's  lien,  the  amount  due  for  fees 
that  case  good.  See  also  Johnson  v.  must  be  shown,  either  by  stating  aeon- 
McMillan,  13  Colo.  425 ;  Day  v.  tract  fixing  the  amount  or  by  averring 
Bowman,  109  Ind.  383;  Stewart  v.  the  value  of  the  services.  Dunning  r. 
Flowers,  44  Miss.  515,  for  substance  Galloway,  47  Ind.  182;  Day  v.  Bow- 
of  complaints  to  enforce  attorney's  man,  109  Ind.  383. 
lien.  4.  The  complaint  should  contain  an 

2.  It  appears  to  be  the  better  prac-  allegation  that  a  notice  of  lien  was 
tice  to  have  an  allegation  of  admission  filed  at  the  time  of  the  rendition  of 

judgment,     i  Jones  on  Liens,  §  235. 
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2.  The  Answer,  AfBdavit  of  Defense,  or  Plea.^ 

a.  In  General. 

Form  No.  3508. 
(Precedent  in  Tredway  t'.  Kennedy,  153  Pa.  St.  439.)^ 

[  W.  T.  Tredivay^  plaintiff,       )  In  the  Court  of  Common  PleAs^ 
against  >      No.  2  of  Altcgheny  County. 

Fa7iny  K.  Kennedy^  defendant.  )  yanuary  Term,  \%92,     No.  /-^5. 
County  of  Allegheny^  ss. 

Fanny  K.  Kennedy ^  the  above-named  defendant,  being  duly  sworn 
according  to  law,  deposes  and  says  that]  8  she  never  employed  W.  T, 
Tredway  as  her  attorney,  that  all  she  knew  of  him  was  as  an  assist- 
ant to  y.  M.  Garrison^  who  succeeded  W.  W.  Weir  as  counsel  or 
attorney  in  the  cases  referred  to  in  plaintiff's  affidavit  of  claim. 
She  hereby  expressly  denies  every  item  of  charge  set  forth  in  his 
affidavit  of  claim.  She  is  informed  that  it  is  not  necessary  to  explain 
the  outrageous  character  of  the  charges  made.  She  says  that  she 
never  employed  plaintiff  and  therefore  owes  him  nothing.  The 
items  of  charge  therefore  are  false  and  unjust,  and  even  if  he  had 
been  employed  as  the  attorney  of  defendant,  the  charges  and  items 
therein  stated  are  largely  overcharged,  and  in  many  items  manu- 
factured for  the  purpose  of  making  a  bill.  [Fanny  K,  Kennedy, 
Sworn  to  and  subscribed  before  me,  \ 

this  3d  day  of  yanuary,  \%92.         \ 

(seal)        Norton  Porter,  Notary  Public.]' 

b.  That  Plaintiff  Was  Prosecuting  Attorney  and  Not  Entitled  to  Ftas. 

Form  No.  3509* 
(Precedent  in  Cincinnati,  etc.,  R.  Co.  v.  Lee,  37  Ohio  St.  479.) 

[Benjamin  F.  Lee,  plaintiff, 
against 
The  Cincinnati,  Sandusky  and  Cleve- 
land Railroad  Company,  defendants,   j 
The  defendant  for  answer  to  the  plaintiff's  petition  herein  says 
that]*  between  the  10th  and  20th  days  of  February,  i87^,  the  plain- 
tiff was  the  duly  elected  and  qualified,  and  acting  prosecuting  attor- 
ney of  Erie  county,  Ohio,  which  said  office  was  held  by  the  plaintiff 
from   the  first  day  of  yanuary,  iS7S,  to  the  1st  day  of  yanuary^ 
1S75,  and  the  certain  suits  in  said  petition  referred  to  were  criminal 
suits  for  felonies  against  a  citizen  of  said  Erie  county,  instituted 
before  the  mayor  of  the  city  of  Sandusky,  in  said  Erie  county,  and 
that  all  the  services  referred  to  and  mentioned  in  said  petition,  were 
services  rendered  in  counseling  and  advising  and  prosecuting  said 
criminal  suits  before  the  mayor,  and  writing  and  copying  papers 

1.  For  the  formal  parts  of  Answers  davit  of  defense,  although  not  as  full 
IN  Code  Pleading,  Affidavits  op  and  particular  as  it  might  have  been. 
Merits  or  Defense,  and  Pleas,  see  8.  The  words  and  figures  enclosed 
those  titles.  in  [     ]  have  been  added  to  render  the 

2.  This  was  held  to  be  a  sufficient  affi-  form  complete. 

1002  Volume  II. 


Court^/"  Common  Pleas^ 

Erie  County. 
Answer. 


8610.  ATTORNEYS.  8510. 

necessary  thereto.  And  this  defendant  admits  that  its  officers  did 
consult  the  plaintiff  in  regard  to  said  criminal  prosecutions,  and 
state  the  facts  relating  to  the  same  to  the  said  plaintiff,  and  ask  his 
advice  and  direction  therein,  and  that  the  said  plaintiff  did  advise 
the  prosecution  of  said  criminal  suits,  and  aid  in  the  preparation  of 
papers  for  the  same,  and  appear  before  the  said  mayor,  in  the  pros- 
ecution of  the  same,  at  the  request  of  the  officers  of  this  defendant ; 
but  this  defendant  denies  that  the  plaintiff  was  offered  or  promised 
any  compensation  therefor,  or  that  he  is  entitled  to  any. 

\^S,  A.  Bowman^ 
[(  Verification.)^'^  Attorney  for  Defendant. ]l 

e.  That  Plaintiff  Was  an  Offleep  in  Defendant  Society  and  Received  Full 

Compensation  under  Its  Rules. 

Form  No.  3510. 
(Precedent  in  Beal  t'.  Codding,  32  Kan.  108.) 

[State  of  Kansas,  Pottawatomie  County,  ss. 

In  the  District  Court  in  and  for  said  County  and  State. 
yohn  A.  Beal,  plaintiff,  ^ 

against  I    * 

yolui  S.  Codding",  Samuel  Short,    ( 
and  William   JVest,  defendants.    J 

The  above-named  defendants,  by  B.  S,  Hicks,  their  attorney, 
answering  the  plaintiff's  petition  herein  say  :]i 

First,  They  admit  that  they  were  members  of  the  Pottawatomie 
county  law-and-order  league,  as  alleged  in  the  petition. 

Second,  That  on  the day  of ,  18^^,  the  Pottowat- 

omic  county  law-and-order  league  paid  the  said  plaintiff  the  sum 
of  $JJ  for  the  services  and  advice  mentioned  in  the  petition,  which 
was  more  than  it  then,  or  at  any  time,  owed  him  therefor. 

Third,  That  the  plaintiff  was  an  officer,  and  designated  prosecu- 
tor of  said  Pottawatomie  county  law-and-order  league,  whose  com- 
pensation, according  to  the  constitution,  rules  and  regulations  of  said 
league,  was  to  be  such  as  should  be  directed  by  the  executive  board, 
or  committee  of  said  league,  and  was  directed  and  ordered  by  said 
board  to  be  the  sum  of  %10  for  each  conviction  that  should  be  se- 
cured by  any  criminal  action  commenced,  or  prosecuted  by  or  under 
the  orders  or  directions  of  said  league ;  that  the  plaintiff  consented 
and  agreed  to  the  said  constitution,  rules  and  regulations  of  said 
league,  and  agreed  to  perform  the  service  mentioned  in  the  petition 
for  such  compensation  as  should  be  and  was  directed  and  ordered  by 
said  executive  board,  and  for  the  sum  of  %10  for  each  conviction 
that  should  be  secured  in  any  criminal  action  commenced  or  prose- 
cuted by  or  under  the  order  or  directions  of  said  league,  and  that 
no  such  convictions  were  ever  secured ;  and  that  he,  said  plaintiff, 

1.  The  words  and  figures  enclosed        2.  The  verification  does  not  appear 

in  [     J  will  not  be  found  in  the  reported  in  the  reported  case.     For  the  various 

case,  but  have  been  added  to  render  forms  of  verification,  consult  the  title 

the  form  complete.  Verifications. 
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• 

never  performed  any  service  of  any  account  for,  or  gave  any  advice 
whatever  to  said  league,  or  to  any  of  the  members  thereof,  or  the 
defendants,  except  as  such  officer,  and  as  aforesaid. 

Fourth,  And  the  defendants  deny  each  and  every  allegation  in 
said  petition  contained  not  herein  expressly  admitted. 

\R.  5.  Hicks ^  Attorney  for  Defendants.]^ 

IV.  ACTIONS  AGAINST  ATTORNEYS.^ 

1.  The  Deelaration,  Complaint,  or  Petition.^ 

a.  For  Negllgenoe. 
(1)  In  Prosecuting  a  Suit. 

(tf)  In   General. 

Form  No.  351 1. 
(2  Wentw.  PI.  316;  Lawyer's  Guide  173.) 
\^Markham  and  Le  Blanc. 

Trin.  Term,  21  Geo.  III. 
Middlesex^  to  wit :  y antes  Lawton  complains  of  yohn  Morton^ 
gent.,  one  of  the  attomies  of  the  court  of  our  lord  the  king,  before 
the  king  himself,  present  here  in  court  in  his  own  person,  in  a  plea 
of  trespass  on  the  case  upon  promises.*]*  For  that  whereas  the 
said  John  Morton^  before  and  at  the  time  of  the  making  of 
the  promises  and  undertakings  hereinafter  mentioned,  was  and 
still  is  one  of  the  attomies  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself :  And  whereas  on  the  fourth  of 
November  A.  D.  1779^  at  Westminster  in  the  said  county  of  Mid- 
dlesex^ one  yoseph  Walton^  esquire,  was  and  still  is  indebted  to  the 
said  yames  Lawton  in  a  large  sum  of  money,  to  wit,  in  the  sum  of 
one  hundred  and  thirty-three  pounds  of  lawful  [money  of  Great 
Britain,]*  for  meat,  drink,  washing,  lodging,  and  other  necessaries 
by  the  said  yames  Lawton ^  for  Ann  the  wife  of  the  said  yoseph 
Walton  before  that  time  found  and  provided  at  the  special  in- 
stance and  request  of  the  said  yoseph  Walton  and  for  money  paid, 
laid  out,  and  expended  by  the  said  yames  Lawton  for  and  to  the 
use  of  the  said   yoseph   Walton    at  his  like  instance  and  request : 

1.  See  sufroj  note  i,  p.  1003.  PI.  302;  for  suffering  defendant  to  ob 

2.  See  also  other  precedents  as  fol-  tain  discharge,  2  Wentw.  PI.  319;  for 
lows:  Assumpsit  for  not  filing  an  irregularity  in  the  taking  of  special 
affidavit  of  the  delivery  of  narr.  to  bail,  2  Wentw.  PI.  322;  for  suffering 
prisoner,  2  Wentw.  PI.  290;  for  neg-  a  nonsuit,  2  Wentw.  PI.  326;  for 
lecting  to  enter  appearance,  2  Wentw.  negligence  in  conducting  cause  with- 
PI.  292;  3  Chit.  PI.  175;  Lawyer's  out  proper  evidence,  Humph.  Prec. 
Guide   171 ;   for  neglecting  to  attend  804. 

to  the  settlement  of  disputes  with  over-  8.  For  the  formal  parts  of  a  decla- 

seers,  2  Wentw.  PI.  294 ;  for  not  putting  ration,  complaint,  or  petition  in  a  par- 

in  bail,  2  Wentw.  PI  295 ;  for  not  hav-  ticular  jurisdiction,  consult  the  titles 

ing  bail-piece  acknowledged,  2  Wentw.  Complaints  and  Declarations. 

PI.  295;  for  getting  the  probate  of  a  4.  The  words  and  figures  enclosed 

will  in  the  wrong  court,  2  Wentw.  PI.  in  [     ]  will  not  be  found  in  the  prece- 

301 ;  for  neglecting  to  attach  the  sheriff  dent,  but  have  been  added  to  render 

for  not  bringing  in  the  body,  2  Wentw.  the  form  complete. 
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And  the  said  Joseph  Walton  being  so  indebted,  afterwards,  to  wit, 
on  the  same  day  and  year  last-mentioned,  at  Westminster  aforesaid, 
in  consideration  that  the  said  yames  JLawton  at  the  special  instance 
and  request  of  the  said  yohn  Morton  had  then  and  there  em- 
ployed the  said  yohn  Morton  as  such  attorney  as  aforesaid,  to  com- 
mence and  prosecute  an  action  at  law  against  the  said  yoseph 
Walton  for  the  recovery  of  the  said  money  so  due  and  owing 
from  him  the  said  yames  Law  ton  as  aforesaid,  for  a  reasonable 
hire,  reward,  and  compensation  to  be  paid  by  the  said  yames  Law- 
ton  to  the  said  yohn  Morton  for  his  fees,  attendances,  work,  labor, 
and  expenses  in  that  behalf,  he  the  said  yohn  Morton  undertook, 
and  to  the  said  yames  Latvton  then  and  there  faithfully  promised, 
well  and  truly  to  perform,  fulfill,  and  execute  the  business  and 
duty  of  such  attorney  in  that  behalf  as  aforesaid :  And  further  the 
said  yames  Lawton  in  fact  saith,  that  it  was  thereupon  the  business 
and  duty  of  the  said  yohn  Morton  as  such  attorney  as  aforesaid,  to 
have  commenced  and  prosecuted  such  action  as  against  the  said 
yoseph  Walton  in  the  name  and  at  the  suit  of  the  said  yames  Law- 
ion  and  not  at  the  suit  of  Marianne,  the  wife  of  the  said  yames 
Lawton:  Nevertheless  the  said  yohn  Morton  not  regarding  his  said 
business  and  duty  as  such  attorney,  nor  his  said  promises  and 
undertaking  so  made  as  aforesaid,  but  contriving  [and  craftily  and 
subtly  intending,  wrongfully  and  unjustly,  to  delay  and  injure  the 
said  yames  Lawton  and  to  deprive  him  of  the  means  and  oppor- 
tunity of  recovering  the  said  sum  of  money,]  i  did  not  commence  and 
prosecute  the  said  action  for  the  recovery  of  the  said  money  in 
the  name  and  at  the  suit  of  the  said  yames  Lawton;  but  on  the 
contrary  thereof,  afterwards,  to  wit,  in  the  term  of  St,  Michael,  in 
the  twentieth  year  of  the  reign  of  our  said  lord  the  present  king, 
negligently,  ignorantly,  unskilfully,  and  improperly  commenced 
and  prosecuted  a  certain  action  of  trespass  upon  the  case  against 
the  said  yoseph  Walton  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  there,  to  wit,  at  Westminster  aforesaid,  in 
the  name  and  at  the  suit  of  the  said  Marianne  the  wife  of  the  said 
yames  Lawton  by  the  name  and  description  of  Marianne  Greene 
otherwise  Lawton  to  the  damage  of  the  said  Marianne  of  one  hun- 
dred and  thirty-three  pounds,  for  the  recovery  of  the  said  sum  of 
money  so  due  and  owing  to  the  said  yames  Lawton  as  aforesaid ; 
and  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit, 

on  the day  of A.  D.  1780,  at  Westminster  aforesaid,  upon 

the  trial  of  the  issue  joined  in  the  said  action  the  said  Marianne 
was  nonsuited,  and  afterwards,  to  wit,  in  the  term  of  the  Holy 
Trinity,  in  the  twentieth  year  of  the  reign  of  our  said  lord  the 
present  king,  it  was  considered  by  the  court  of  our  said  lord  the 
present  king,  before  the  king  himself,  to  wit,  at  Westminster  afore- 
said, that  the  said  Marianne  should  take  nothing  by  her  said  writ, 
but  for  her  false  claim  against  the  said  yoseph  Walton  should  be  in 
mercy,  &c.  :    It  was  also  considered  that  the  said  yoseph  Walton 

1.  See  supra,  note  4,  p.  1004. 
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should  recover  against  the  said  Marianne  sixteen  pounds  for  his 
costs  and  charges  which  he  had  been  put  to  about  his  defense  in 
that  behalf,  as  by  the  record  thereof  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at 
Westminster  aforesaid,  more  fully  appears :  And  the  said  yames 
Laivton  further  says,  that  the  said  Marianne  was  so  nonsuited,  and 
the  said  judgment  obtained  against  her  by  reason  of  the  said  yohn 
Morton'' s  having  improperly  commenced  and  prosecuted  the  said 
action  in  the  name  and  at  suit  of  the  said  Marianne  Laivton: 
And  that  by  reason  of  the  premises  the  said  yames  Laivton  hath 
not  only  been  obliged  to  pay  and  hath  actually  paid  to  the  said 
yoseph  Walton  the  said  sum  of  sixteen  pounds  so  recovered  against 
the  said  Marianne  as  aforesaid,  but  has  also  necessarily  laid  out 
and  expended  another  large  sum  of  money,  to  wit,  the  sum  of 
thirty 'five  pounds,  in  and  about  the  prosecuting  of  the  said  action, 
and  hath  been  also  greatly  delayed  and  hindered  from  recovering 
the  said  money  so  due  to  him  from  the  said  yoseph  Walton  as 
aforesaid^  [(to  the  damage  {concluding as  in  Form  No.  3^89. )'\'^ 

Form  No.  351a. 

Supreme  Court,  Suffolk  County. 
yohn  Doe^  plaintiff, 

against  \  Complaint. 

Richard  Roe^  defendant. 
The  plaintiff  says : 

I.  That  on  the  sixth  day  of  November^  i85^,  the  defendant  was 
and  still  is  an  attorney  at  law,  duly  admitted  to  practice,  and  prac- 
ticing in  the  several  courts  of  this  state. 

II.  That  on  said  sixth  day  of  November^  18P6,  the  plaintiff  em- 
ployed^ said  defendant,  for  fees  and  reward  to  the  defendant  in 
that  behalf,  as  such  attorney,!  to  prosecute  in  the  above  named 
court  a  civil  action  for  the  recovery  of  four  hundred  dollars,  in 
which  said  action  the  above  named  yohn  Doe  was  plaintiff,  and 
Samuel  Short  was  defendant. 

III.  That,  in  consideration  of  the  premises,  the  defendant  then 
promised  the  plaintiff  to  use  due  care  and  diligence  in  the  bringing 
and  conducting  the  said  action.* 

IV.  That  the  defendant  did  not  use  due  care  or  diligence  in 
prosecuting  and  conducting  the  said  action,  in  this,  to  wit:  (Here 
state  the  negligence  according  to  the  facts^^)  by  reason  whereof  the 
proceedings  of  the  defendant  in  the  said  action,  as  such  attorney, 
were  futile,  and  the  plaintiff  was  defeated  therein,  and  was  forced 
to  suffer  himself  to  be,  and  was,  nonsuited  therein. 

V.  That  the  plaintiff  thereby  lost  the  means  of  recovering  the 

1.  A    second    count,    substantially  the  attorney.    3  Encyc.  of  Pl.  and 

like  the  first,  is  omitted  from  the  text,  Pr.  io7. 

although  appearing  in  the  precedent.  4.  The    complaint    should    clearlj 

8.  See  sufra^  note  4,  p.  1004.  point  out  the  details  of  the  negligence 

8.  The  complaint  should  contain  a  complained  of.    3  Encyc.  of  Pl.  and 

specific  allegation  as  to  the  retainer  of  Pr.  107. 
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money  sought  to  be  recovered,  as  aforesaid,  and  was  subjected  to, 
and  paid,  forty-seven  dollars,  the  costs  and  expenses  of  the  said 
action,  and  was  subjected  to  other  expenses,  to  wit,  sixty-two  dol- 
lars, in  prosecuting  the  said  action,  to  the  damage  of  the  plaintiff 
one  hundred  and  fifty  dollars;  for  which  he  asks  judgment,  together 
with  his  costs  and  charges  in  this  action. 

Jeremiah  Mason ^  Plaintiff  's  Attorney. 
(  Verification.)"^  {Ofiicc  Address.) 

Form  No.  3513. 
(  Commencing' as  in  Form  No,  3512^  and  continuing'  down  to*) 
IV.  That  defendant  could,  by  the  exercise  of  due  diligence  and 
skill,  have  obtained  final  judgment  for  plaintiff,*  but  the  defendant 
so  negligently  and  unskilfully  conducted  said  action  in  this  {state 
in  what  the  negligence  consisted)  ^'^  that  on  the  third  day  of  Decem- 
ber^ 18P6,  judgment  was  rendered  against  the  plaintiff  (or,  plain- 
tiff^ s  action  was  dismissed)^  and  plaintiff  was  compelled  to  pay 
forty-seven  dollars  as  costs  {concluding  as  in  J^orm  No.  3512). 

Form  No.  3514* 
(Precedent  in  Holman  v.  King,  7  Met.  (Mass.)  384.)  8 
[  (  Commencing  as  in  the  writ   of  attachment.)  *     In   a  plea  of 

1.  For  the  various  forms  of  verifica-     especially  to  commence  a  suit  against 
tion,  consult  the  title  Verifications,     said  George  Purrington^  and  to  secure 

2.  See  supra^  note  4,  p.  1006.  the  debt  by  attachment,  and  to  make 
8.  In    Wilson    v.    Coffin,    2    Cush.     no  arrangement  with   the  said  Pur- 

(Mass.)  317,  the  declaration,  omitting  ringtons  to  delay  the  extension  of  exe- 
the  formal  parts,  was  in  the  words  fol-  cution  upon  the  lands  of  the  said  debtor, 
lowing :  and  not  to  take  any  consideration  for 
**In  an  action  of  the  case,  for  that  said  demands  or  in  satisfaction  of  judg- 
the  plaintiff,  on  the  —  day  of  y«/y,  in  ment,  other  than  payment  of  the  same, 
the  year  eighteen  hundred  and  forty-  or  extension  of  execution  and  set  off 
ivfo^  being  the  owner  and  holder  of  upon  the  lands  and  property  of  the  said 
two  certain  notes  and  accounts  against  Purringlon.  And  the  defendant  did 
one  George  Purrington^  indorsed  by  obtain  judgment  for  the  plaintiff  on 
the  father  of  said  Purrington^  to  wit,  said  notes  and  accounts,  and  did,  with- 
yames  Purrington,  which  notes  and  out  the  consent  of  the  plaintiff,  and 
accounts  were  then  and  there 'due,  and  contrary  to  his  express  directions,  un- 
the  property  of  the  plaintiff,  and  the  dertake  to  settle  and  adjust  said  claims 
defendant  being  then  and  there,  to  wit,  with  said  Purrington,  and  did  not  fol- 
at  New  Bedford^  in  the  county  of  low  the  instructions  of  the  plaintiff, 
Bristol,  a  practicing  attorney  and  but  so  carelessly  and  negligently  con- 
counsellor  at  law,  in  which  said  county  ducted  the  said  trust,  that  the  said  debt 
oi  Bristol  Xht  said  George  Purrington  has  never  been  paid  or  collected,  and 
and  James  Purrington  resided,  which  the  plaintiff  has  wholly  lost  the  attach- 
notes  and- accounts  were  of  the  amount  ment  and  execution,  and  his  claim  on 
of  %212,6S,  delivered  the  same  notes  said  Purrington  for  the  debt,  by  the 
and  accounts  to  the  defendant,  he  being  proceedings  of  the  defendant  in  his  said 
a  practicing  attorney  and' counsellor  capacity  as  aforesaid,  and  has  otherwise 
in  the  said  county  of  Bristol j  to  be  by  suffereo  injury  and  loss." 
him  collected  and  paid  over  to  the  On  motion  in  arrest  of  judgment,  it 
plaintiff,  and  then  and  there  employed  was  held  that  while  this  declaration  was 
and  retained  the  defendant,  for  a  rea-  perhaps  defective  in  not  setting  out  any 
sonable  fee  or  reward  to  be  paid  him  specific  and  particular  act  of  negligence, 
by  the  plaintiff,  in  his  said  capacity  of  the  defect  was  cured  by  the  verdict, 
attorney,  to  use  all  necessary  care  and  4.  It  was  the  old  practice  in  Massa- 
fidelity  in  collecting  said  demands,  and  chusetts  to  insert  the  entire  declaration 
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assumpsit,^  for  that  whereas  the  said  Andrew  L,  King  heretofore, 
to  wit,] 2  on  the  28th  of  March  i8-i(?,  at  Brunswick  in  the  State 
of  Georgia^  in  consideration  that  the  plaintiff  would  retain  and 
employ  him,  as  an  attorney  and  counsellor  of  the  courts  in  said 
State,  to  collect  certain  debts  due  to  the  plaintiff,  and  particularly 
to  commence,  conduct  and  prosecute  an  action  against  the  firm  of 
Hopkins  <&  Stockton^  for  the  recovery  of  %8HS5^  due  to  the  plain- 
tiff from  said  firm,  for  a  reasonable  reward  to  be  therefor  paid  by 
the  plaintiff,  undertook  and  promised  the  plaintiff  to  institute  said 
action  in  a  skilful  and  diligent  manner;  that  the  plaintiff,  confid- 
ing in  said  undertaking  and  promise,  did  retain  and  employ  the 
defendant  to  make  a  writ  against  said  Hopkins  d:  Stockton^  and  to 
prosecute  and  conduct  said  action  on  the  terms  aforesaid;  and  the 
defendant  accepted  said  retainer  and  employment,  and  afterwards, 
under  and  by  virtue  thereof,  made  a  writ  of  attachment  and  com- 
menced an  action  for  the  recovery  of  said  sum  of  money,  due  from 
said  Hopkins  d:  Stockton  to  the  plaintiff  ;  and  though  the  defendant 
ought  to  have  instituted  a  process  on  which  the  property  of  said 
Hopkins  d:  Stockton  might  have  been  attached,  and  judgment  re- 
covered against  them,  and  might  have  so  done,  if  he  had  used  due 
diligence  and  care  in  preparing  said  writ,  and  taking  care  that  the 
same  was  tested  by  the  proper  authority,  or  judge,  or  justice  of  the 
peace,  and  as  the  laws  of  Georgia  require;  yet  he  did  not  make  a 
sufficient  writ,  or  institute  such  an  action  as  would  enable  the  plain- 
tiff to  obtain  judgment  thereon  ;  but  so  carelessly  and  negligently 
made  said  writ  and  instituted  said  action,  that  although  property  of 
said  Hopkins  d:  Stockton  was  attached,  and  said  debt  would  have 
been  secured  and  realized,  if  said  writ  had  been  properly  made  and 
tested,  yet  the  defendant  did  not  make  such  a  sufficient  writ,  nor 
institute  such  process  or  action  in  which  judgment  could  be  recov- 
ered, but  the  sum  of  money  aforesaid  was  wholly  lost  by  the  plaintiff, 
by  and  through  the  carelessness  and  negligence  of  the  defendant, 
as  aforesaid.  [To  plaintiff 's  damage  (concluding  as  in  the  writ  of 
attachment)  jy^ 

{b)  In  Not  Obtaining  a  Judgment  Soon  Enough. 

Form  No.  3515* 
(3  Chit.  PI.  166.)  8 

[(  Commencing  as  in  Form  No,  S511^  and  continuing  dawn  to  *)]* 
for  that  whereas  heretofore,  to  wit,  on  [the^r5/  day  of  May^  A.D. 

in  the  writ,  but  this  is  now  unnecessary  a.  The   words  and  figures  enclosed 

except  in  cases  where  the  defendant  is  and  to  be  supplied  within  [    ]  will  not 

arrested.     For  writs  of  attachment  in  be  found  in  the  reported  case. 

Massachusetts,  see  the  title  Attach-  8.  See    also    Tillingh.   Forms  318; 

MKNT,  ETC.,  ante,  pp.  531,  532.  Humph.  Prec.  609. 

1.  First  and  second  counts  for  work  4.  The  words  and  figures  to  be  sup- 

and  labor  and  an  account  annexed  are  plied  within  the  [    ]  will  not  be  found 

omitted  from  the  reported  case.  in  the  precedent. 
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1189^  at  [  Westminster^  in  the  county  of  Middlesex  aforesaid,]^  in 
consideration  that  the  said  John  Doe  at  the  special  instance  and 
request  of  the  said  Richard  Roe  would  retain  and  employ  the  said 
Richard  Roe  as  an  attorney  of  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  to  prosecute  and  conduct  an  action  of  debt 
in  the  same  court,  by  and  at  the  suit  of  the  said  John  Doe  against 
one  Samuel  Short  for  the  recovery  of  a  large  sum  of  money,  which 
he  the  said  John  Doe  then  and  there  claimed  to  be  due  and  owing 
to  him,  from  the  said  Samuel  Short  for  certain  reasonable  fees  and 
reward,  to  be  therefore  paid  by  the  said  yohn  Doe  to  the  said  Rich- 
ard Roe  he  the  said  Richard  Roe  undertook,  and  then  and  there  faith- 
fully promised  the  said  John  Doe  to  prosecute  and  conduct  the  said  ac- 
tion in  a  proper,  skilful,  and  diligent  manner;  and  although  the  said 
yohn  Doe  confiding  in  the  said  promise  and  undertaking  of  the  said 
Richard  Roe  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  [  Westminster^  aforesaid,  in  the  county  of  Middlesex']'^ 
aforesaid,  retain  and  employ  the  said  Richard  Roe  as  such  attorney 
as  aforesaid,  to  prosecute  and  conduct  the  said  action  on  the  terms 
aforesaid;  and  the  said  Richard  Roe  then  and  there  accepted  the 
said  retainer  and  employment,  and  under  and  by  virtue  thereof, 
afterwards,  to  wit,  in  Trinity  term,  in  the  [twenty -ninth  year  of 
the]l  reign  of  our  said  lord  the  king,  as  the  attorney  of  and  for  the 
said  yohn  Doe  commenced  an  action  for  the  recovery  of  the  said  sum 
of  money  at  the  suit  of  the  said  yohn  Doe  against  the  said  Samuel 
Short  in  the  said  court  of  our  said  lord  the  king  before  the  king  him- 
self; and  although  the  said  Richard  Roe  could  and  might,  in  case  he 
had  prosecuted  the  said  action  with  due  diligence  and  dispatch,  have 

obtained  final  judgment  therein,  for  the  said  yohn  Doe  in term, 

in  the year  aforesaid,  to  wit,  at  [  Westminster^  aforesaid,  in  the 

county  of -£l/iWfl?/(e5tf Af ]  1  aforesaid; yet  the  said  Richard  Roe  well  know- 
ing the  premises,  but  not  regarding  his  duty  as  such  attorney,  nor  his 
said  promise  [and  undertaking  in  that  behalf,  ]l  but  contriving  and 
craftily  and  subtly  intending,  wrongfully  and  unjustly,  to  delay 
and  injure  the  said  yohn  Doe  and  to  deprive  him  of  the  means  and 
opportunity  of  recovering  the  said  sum  of  money,  did  not,  nor 
would  —  although  often  requested  so  to  do  —  prosecute  the  said  ac- 
tion with  due  diligence  and  dispatch,  but,  on  the  contrary  thereof, 
he  the  said  Richard  Roe  so  carelessly,  negligently,  and  improperly 
behaved  and  conducted  himself,  in  and  about  the  prosecution  of  the 
said  action,  that  by  and  through  the  carelessness,  negligence,  delay, 
and  improper  conduct  of  the  said  Richard  Roe  in  that  behalf,  the 
said  Richard  Roe  did  not  obtain  final  judgment  in  the  said  action 

for  the  said  yohn  Doe  until  after  the  said  term,  to  wit,  until 

term  in  the  thirty-first  year  of  the  reign  of  our  said  lord  the  king, 
whereby  he  the  said  yohn  Doe  was  greatly  hindered  and  injured, 
and  has  lost  and  been  deprived  of  the  means  and  opportunity  of  re- 
covering the  said  sum  of  money,  to  wit,  at  [  Westminster^  aforesaid, 

• 

1.  The  words  and  figures  enclosed    dent,  but  have  been  added  to  render 
in  f     ]  will  not  be  found  in  the  prece-     the  form  complete. 
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in  the  county  of  Middlesex)}  aforesaid  [to  the  damage  {concluding 
as  in  Form  No.  S489)^,^ 

Form  No.  35x6. 

(  Commencing'  as  in  Form  No,  3513^  and  continuing  down  to  * ) 
before  the  Jirst  day  of  yanuary^  i8^7,  but  he  so  negligently  aiu! 
unskilfully  conducted  said  action  that  he  did  not  obtain  judgmein 
for  plaintiff  until  the  second  day  of  March ^  i8P7. 

V.  That  on  said  first  day  of  yanuary^  i8P7,  said  Samuel  Short 
was  solvent,  and  a  judgment  against  him  for  the  amount  of  plain- 
tiff's claim  could  have  been  realized  from  his  property,  but  before 
the  time  when  judgment  was  recovered  in  said  action  had  become 
wholly  insolvent,  whereby  plaintiff  was  deprived  of  the  recovery  of 
said  money,  no  part  of  which  has  been  recovered  or  paid,  and  was 
compelled  to  ^oy  forty-seven  dollars  as  costs  in  said  action  {conclud- 
ing as  in  Form  No.  3512). 


(c)  In  Connecticut. 

Form  No.  3517. 
(Conn.  Prac.  Act  34.) 

(  Commencing  as  in  Form  No.  3498 ,  and  continuing  down  to  *) 

1 .  At  the  time  hereinafter  mentioned  the  defendant  was  an  attor- 
ney at  law  in  the  practice  of  his  profession. 

2.  On  May  25th,  iS78,  the  plaintiff  retained  and  employed  the 
defendant  as  such  attorney  to  prosecute  and  conduct,  in  the  Superior 
Court  for  Hartford  county,  a  certain  civil  action  against  yohn  Stiles 
for  converting  to  his  own  use  certain  goods  claimed  by  the  plaintiff 
to  be  his  property ;  and  the  defendant  then  accepted  said  retainer 
and  employment. 

3.  The  defendant,  in  violation  of  his  duty,  neglected  to  produce, 
and  offer  in  evidence  on  said  trial,  a  written  instrument,  previously 
delivered  to  him  by  the  plaintiff  to  be  used  on  said  trial,  which  in- 
strument was  a  sale  and  assignment  of  said  goods  by  said  Stiles  to 
the  plaintiff. 

4.  The  plaintiff,  by  said  neglect  and  default  of  the  defendant,  was 
defeated  in  said  action,  and  judgment  therein  was  given  for  said 
Stiles  at  the  yanuary  T^rm,  i875,  of  said  court,  where  the  plaintiff 
was  prevented  from  recovering  his  damages  from  said  Stiles  on  ac- 
count of  said  conversion,  and  was  obliged  to  pay  said  Stiles  $110. 
costs  of  suit,  and  has  also  lost  $200,  which  he  paid  the  defendant, 
in  the  course  of  said  action,  for  costs  and  disbursements  incident  to 
its  prosecution. 

The  plaintiff  claims  $1,500  damages.  (  Continuing  and  concluding 
as  in  Form  No.  3498. ) 

1.  See  supra,  note  i,  p.  1009. 
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(2)  In  Defending  a  Suit. 

(a)  In  General, 

Form  No.  3518. 

(Commencing as  in  Form  No.  3512^  and  continuing  down  to  \) 
to  defend  as  attorney  for  the  above  named  yohn  Doe  an  action 
then  pending  in  the  above  named  court,  brought  by  one  Samuel 
Short  as  plaintiff  to  recover  of  said  yohn  Doe  as  defendant  the  sum 
oifour  hundred  dollars  for  (state  the*cause  of  action). 

III.  That  in  consideration  of  the  premises,  the  defendant  then 
promised  the  plaintiff  to  use  due  care  and  diligence  in  defending 
and  conducting  the  said  action. 

IV.  That  on  the  third  day  of  December^  18P6*,  it  became  the  duty 
of  the  defendant  to  file  an  answer  in  plaintiff's  behalf  in  said  ac- 
tion, but  he  failed  and  neglected  so  to  do ;  and  by  reason  of  said 
negligence  judgment  was  obtained  against  this  plaintiff  in  the  sum 
oifour  hundred  dollars  2in^  forty -seven  dollars  costs,  which  plaintiff 
was  compelled  to  pay  said  Samuel  Shorty  to  his  damage  four  hun- 
dred  and  sixty  dollars,  for  which  (concluding  as  in  Form  No.  35 12). 

(b)  In  Not  Putting  in  a  Sufficient  Plea. 

Form  No.  35x9. 

(3  Chit.  PI.  174;  Humph.  Prec.  609;  Tillingh.  Forms  319.) 

[(  Commencing  as  in  Form  No,  3511,  and  continuing  down  /e>*)]l 
for  that  whereas,  at  the  time  of  the  making  of  the  promise  and  un- 
dertaking of  the  said  Richard  Roe  hereinafter  next  mentioned,  a  cer- 
tain action  had  been  commenced  and  prosecuted,  and  was  then 
dep>ending,  by  and  at  the  suit  of  one  Samuel  Short  against  the  said 
yohn  Doe  in  the  court  of  our  said  lord  the  king,  of  the  bench,  at 
Westminster,  in  the  county  of  Middlesex,  for  the  recovery  of  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  £50,  at  the  time  of  the  mak- 
ing of  the  said  promise  and  undertaking  of  the  said  Richard  Roe 
hereinafter  next  mentioned,  claimed  by  the  said  Samuel  Short  to  be 
due  and  owing  to  him  from  the  said  yohn  Doe,  to  wit,  at  [  West- 
minster, aforesaid,  in  the  county  of  Middlesex\^  aforesaid,  and 
thereupon  heretofore,  to  wit,  on  [the  seventh  day  of  May,  A.D. 
11 89,"^  at  [  Westminster,  aforesaid,  in  the  county  of  Middlesex^^ 
aforesaid,  in  consideration  that  the  said  yohn  Doe  at  the  special  [in- 
stance and  request]  2  of  the  said  Richard  Roe  had  then  and  there 
retained  and  employed  him  the  said  Richard  Roe  —  he  then  and 
there  being  an  attorney  of  the  said  court  of  the  bench,  at  Westminster 
aforesaid  —  as  such  attorney,  to  defend  the  said  action  for  the  said 
yohn  Doe  he  the  said  Richard  Roc  undertook,  and  then  and  there 

1.  The  words  and  figures  to  be  sup-  in  [  ]  will  not  be  found  in  the  prece- 
plied  within  the  [  ]  will  not  be  found  dent,  but  have  been  added  to  render  the 
in  the  precedent.  form  complete. 

2.  The  words  and  figures  enclosed 
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faithfully  promised  the  said  yohn  Doe  to  defend  the  said  action 
for  him  the  said  yohn  Doe  in  a  proper  and  careful  manner; 
and  although  such  proceedings  were  thereupon  had  in  the  said 
action,  that  afterwards,  to  wit,  on  [the  third  day  of  June^  A.D. 
1789^'\^  at  [  Westminster^  aforesaid,  in  the  county  of  Middle- 
sex\  1  aforesaid,  it  became  and  was  the  duty  of  the  said  Richard 
Roe  under  and  by  virtue  of  his  said  retainer,  and  his  said  promise 
and  undertaking,  to  file  or  deliver  proper  and  sufficient  plea 
to  a  certain  declaration,  then  and  there  delivered,  in  the  said  action 
on  the  behalf  of  the  said  Samuel  Short;  nevertheless,  the  said 
Richard  Roe  not  regarding  his  said  promise  and  undertaking, 
but  contriving  to  injure  the  said  yohn  Doe  in  this  behalf,  did 
not,  nor  would,  when  it  was  his  duty  so  to  do  as  aforesaid,  file 
or  deliver  a  proper  or  sufficient  plea  to  the  said  declaration,  but,  on 
the  contrary  thereof,  wholly  omitted  and  neglected  so  to  do,  and  by 
reason  thereof,  and  by  and  through  the  default  and  neglect  of  the 
said  Richard  Roe  in  that  behalf,  afterwards,  to  wit,  on  [the  day  and 
year  last  aforesaid,] ^  at  [  Westminster^  aforesaid,  in  the  county  of 
Middlesex^-  aforesaid,  judgment  by  default  was  signed  in  the  said 
action  against  him  the  said  yohn  Doe  and  such  further  proceedings 
were  then  had  in  the  said  action,  that  afterwards,  to  wit,  on  [the  tenth 
day  of  yune,  A.D.  1789^]^  it  was  considered  and  adjudged  in  and 
by  the  said  court  in  the  said  action,  that  the  said  Samuel  Short  should 
recover  against  the  said  yohn  Doe  a  large  sum  of  money,  to  wit,  the 
sum  of  £50;  and  the  said  yohn  Doe  was  afterwards,  to  wit,  on  [the 
day  and  year]^  last  aforesaid,  at  Westminster,  aforesaid,  forced  and 
obliged  to  pay,  and  did  then  and  there  pay,  to  the  said  Samuel  Short 
the  said  sum  of  money  so  recovered  by  him  as  aforesaid,  and  also  by 
means  of  the  premises,  he  the  said  yohn  Doe  was  put  to  divers  costs 
and  charges  in  and  about  his  endeavouring  to  defend  the  said  action, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit  [the  sum 
of  £100,']'^  and  hath  lost  and  been  deprived  of  the  means  of  recover- 
ing the  same  from  the  said  Samuel  Short  to  wit,  at  [  Westminster^ 
aforesaid,  in  the  county  of  Afiddlesex']^  aforesaid,  [to  the  damage 
(concluding  as  in  Porm  No.  SJIfSd^J]} 

(c)  In  Connecticut, 

Form  No.  35ao. 

(Conn.  Prac.  Act  33.) 

(  Commencing  as  in  Form  No,  S498,  and  continuing"  down  to  ♦) 
I.  The  plaintiff,  in  Aprils  188O,  employed  the  defendant,  being 
an  attorney  at  law,  as  such,  for  a  compensation  to  be  paid  him 
therefor,  to  defend  on  behalf  of  the  plaintiff  an  action  brought 
against  him  by  yames  StileSy  then  pending  in  the  Superior  Court 
for  Litchfield  county,  for  the  recovery  of  a  large  sum  of  money 
claimed  to  be  due  to  him  from  the  plaintiff. 

1.  See  sufra^  note  2,  p.  loii. 
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2.  The  plaintifF  had  a  just  defense  to  said  action. 

3.  .Such  proceedings  were  had  in  such  action  that  it  became  the 
duty  of  the  defendant,  as  the  attorney  of  the  plaintifF,  by  reason  of 
an  order  of  the  court,  to  interpose  an  answer  on  his  behalf  to  the 
complaint  therein,  showing  such  defense  to  the  plaintiff,  on  or 
before  May  15th,  1S8O. 

4.  The  defendant  wholly  neglected  so  to  do,  and  by  reason 
thereof,  and  through  his  neglect,  judgment  by  default  was  obtained 
against  the  plaintiff  in  said  action,  and  thereby  he  was  compelled 
to  pay  to  James  Stiles  %1,070,  the  sum  so  recovered  by  him,  and 
was  put  to  costs  and  charges  in  his  endeavor  to  defend  mich  action, 
amounting  to  $5^,  and  lost  the  means  of  recovering  the  same  back 
from  James  Stiles. 

The  plaintiff  claims  %1,200  damages.  (  Continuing  and  concluding 
as  in  Form  No.  3498. ) 

(8)  In  Examining  a  Titlb. 
(a)  In  General. 

Form  No.  3521. 

(3  Chit.  PI.  169;  Humph.  Prec.  806. )1 

[(  Comtitencing  as  in  Porm  No.  S511,  and  continuing  d&y^n  to'^)]^ 
for  that  whereas,  before  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  said  Richard  Roe  hereinafter  nexi 
mentioned,  to  wit,  on  [the  sixth  day  of  May,  A.D.  1789,'\  ^  the 
•said  John  Doe  had  contracted  and  agreed  with  certain  persons,  td 
wit,  Samuel  Short  and  William  West,  for  the  purchase  from  theiii 
of  certain  tenements  and  premises,  with  the  appurtenances,  situate 
at  [  Westminster,  in  the  county  of  Middlesex  aforesaid, ]*  in  fee- 
simple,  at  and  for  a  large  sum  of  money,  to  wit  [the  sum  of  three 
hundred  pounds,  lawful  money  of  Great  Britain],*  to  be  therefore 
paid  for  the  same;  which  said  tenements,  with  the  appurtenances, 
the  said  Samuel  Short  and  William  West  then  assumed  to  have 
sufficient  power  to  sell  and  convey  to  the  said  John  Doe  in  fee- 
simple,  to- wit,  at  [  Westminster,  aforesaid,  in  the  coxxnty  oi  Middle 
sex  aforesaid]* ;  and  thereupon  heretofore,  to-wit,  on  [the  said  sixth 
day  of  May,  A.D.  /7^P,]*  at  [  Westminster,  aforesaid,  in  the  county 
of  Middlesex^^  aforesaid,  in  consideration  that  the  said  John  Doe 
at  the  special  instance  and  request  of  the  said  Richard  Roe  had 
then  and  there  retained  and  employed  the  said  Richard  Roe,  so  be- 
ing  such  attorney  as  aforesaid,  for  reasonable  fees  and  reward  to 
him  in  that  behalf,  to  ascertain  the  title  of  the  said  Samuel  Short 
and  William  West  to  the  said  tenements,  with  the  appurtenances,  and 
to  cause  and  procure  an  estate  and  interest  therein,  in  fee-simple,  to 

1.  See  also  Humph.  Prec.  805.  3.  The  words  and  figures  enclosed 

2.  The  words  and  figures  to  be  sup-  in  [  ]  will  not  be  found  in  the  prece- 
plied  within  the  [  ]  will  not  be  found  dent,  but  have  been  added  to  render 
in  the  precedent.  the  form  complete. 
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be  duly  conveyed  by  the  said  Samuel  Short  and  William  West  to 
the  said  yohn  Doe  for  reasonable  fees  and  reward  to  him  the  said 
Richard  Roe  in  that  behalf,  he  the  said  Richard  Roe  undertook 
[and  faithfully  promised]  l  to  perform  and  fulfil  his  duty  in  the 
premises;  and  the  said  yohn  Doe  in  fact  saith,  that  he,  confiding 
[in  the  promise  of  the  said  Richard  Roe  so  made  as  aforesaid,] ^ 
did  afterwards,  to  wit,  on  \\h&  first  day  of  yune,  A.D,  1789^]^ 
purchase  from  the  said  Samuel  Short  and  William  West  the  said 
tenements,  with  the  appurtenances,  as  in  fee-simple,  and  did  then 
and  there  pay  to  the  said  Samuel  Short  and  William  West  a  large 
sum  of  money,  to  wit,  [the  sum  of  £300^']^  for  the  same,  and  did 
afterwards,  to  wit,  on  [the  first  day  of  June^  A.D.  1789 y^  accept 
and  receive  of  and  from  the  said  Samuel  Short  and  William  West 
a  conveyance,  by  lease  and  release,  of  the  said  tenements,  with  the 
appurtenances,  as  in  fee-simple.  And  although  it  then  and  there 
became,  and  was  the  duty  of  the  said  Richard  RoCy  under  and  by 
virtue  of  the  said  retainer  to  endeavour  to  cause  and  procure  a  good 
and  sufficient  title  to  the  fee-simple  of  and  in  the  said  tenements 
and  premises,  with  the  appurtenances,  to  be  conveyed  to  him  the 
said  John  Doe;  yet  the  said  Richard  Roe  not  regarding  his  said 
duty  in  that  behalf,  nor  his  said  promise  [and  undertaking],^  but 


contriving 
John  Docy 


and  craftily  and  subtly  intending  to  deceive  the  said 
1  did  not  nor  would  endeavour  to  cause  or  procure  a 
good  and  sufficient  title  to  the  fee-simple  of  and  in  the  said  tene- 
ments and  premises,  with  the  appurtenances,  to  be  conveyed  to  him 
the  said  John  Doe^  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do,  and  by  reason  of  the  neglect  and  improper  conduct  of  the* 
said  Richard  Roe  in  that  behalf,  the  said  John  Doe  hath  not 
obtained  a  good  or  sufficient  title  to  the  said  tenements  and 
premises,  with  the  appurtenances,  in  fee-simple,  and  thereby  hath 
been  hindered  and  prevented  from  selling  and  disposing  thereof; 
and  the  said  tenements  and  premises,  with  the  appurtenances,  then 
became,  and  are  of  little  use  or  value  to  the  said  John  Doe^  to  wit, 
at  [  Westminster y  aforesaid,  in  the  county  of  Middlesex^  i  aforesaid, 
[to  the  damage  {concluding-  as  in  Form  No,  3489). '^'^ 

Form  No.  353a. 

(  Commencing  as  in  Form  No.  3490^  and  continuing  down  to  *) 
for  that  the  said  plaintiff  retained  and  employed ^  the  said  defend- 
ant as  and  being  an  attorney,  to  investigate  the  title  of  Samuel 
Jones  to  certain  real  estate,  situated  in  the  city  of  Baltimore^  at 
the  S.  W.  corner  of  Charles  and  Lexington  streets,  which  said 
property  the  said  Samuel  Jones  assumed  to  have  power  to  convey 
in  fee  and  clear  of  all  incumbrances.  And  the  said  defendant,  in 
consideration  of  certain  fees  and  reward  paid  to  him  in  that  behalf, 
promised  the  plaintiff  to  use  due  and  proper  care  and  skill  in  and 
about  investigating  said  title.     Yet  the  said  defendant  did  not  use 

1.  See  supra,  note  3,  p.  1013.  2.  See  supra,  note  3,  p.  1006. 
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due  and  proper  care  and  skill  in  and  about  investigating  said  title, 
but  investigated  the  same  in  such  a  careless  and  unskilful  manner 
that  he  overlooked  a  certain  mortgage,  from  the  said  Samuel  ^ones 
to  one  Thomas  Nelson^  on  the  said  property  to  the  amount  of  one 
thousand  dollars,  which  said  mortgage  was  on  record  and  due  and 
unsatisfied.  And  the  said  defendant  negligently  advised  the  said 
plaintiff  that  the  said  Samuel  Jones  had  a  clear  title  to  said  prop- 
erty, free  from  all  incumbrances  of  record,  and  thereby  induced  the 
said  plaintiff  to  purchase  said  prop>erty  and  to  pay  to  the  said  Sam- 
uel yonesjive  thousand  dollars  therefor.  And  the  said  plaintiff,  in 
order  to  release  the  said  property  from  the  said  incumbrance,  was 
compelled  to  pay  to  the  said  Thomas  Nelson  the  sum  of  one  thousand 
dollars. 

And  the  plaintiff  claims  (concluding  as  in  Form  No.  SJfiO), 


Form  No.  as^s* 

(Commencing as  in  Form  No,  S512^  and  continuing  down  to  \) 
to  examine  the  title  of  Samuel  Short  to  certain  real  estate  (describ- 
ing it)^  for  the  purchase  of  which,  in  fee  simple  and  without  in- 
cumbrances, the  said  plaintiff  had,  on  said  sixth  day  of  November^ 
jS96,  contracted  with  said  Samuel  Short,  who  claimed  to  be  the 
owner  thereof,  and  to  report  the  true  condition  of  said  Samuel 
Shorfs  title  therein  to  plaintiff,  and  to  procure  a  conveyance  of  the 
same  to  plaintiff  from  said  Samuel  Short,  in  fee  simple,  clear  of 
incumbrances,  which  employment  the  defendant,  in  consideration 
of  one  hundred  dollars,  accepted. 

III.  That  the  defendant  reported  to  the  plaintiff  that  the  title  of 
said  (describing  the  property)  was  in  fee  simple  and  without  in- 
cumbrance, in  reliance  on  which  report  the  plaintiff  was  induced 
to,  and  did,  purchase  said  land  from  said  Samuel  Short,  paying 
him  three  thousand  dollars  therefor. 

IV.  That  said  Samuel  Short  did  not  own  the  fee  simple  title  or 
any  title  to  said  property  (or  said  property  was  subject  to  incum- 
brances of  record,  stating  them ) ,  of  which  the  plaintiff  was  igno- 
rant, and  which  defendant  could,  by  the  exercise  of  proper  diligence 
and  skill,  have  discovered,  and  which  he  failed  to  discover  by  omit- 
ting to  exercise  due  care  and  skill. 

V.  That  by  reason  of  said  Samuel  Shorfs  want  of  title,  the 
plaintiff  was,  on  the  fourth  day  of  January,  iS97,  evicted  there- 
from by  one  Leonard  A,  Ford,  the  true  owner  (or  the  plaintiff 
'Was,  on  the  fourth  day  of  January,  1897,  compelled  to  pay  the  sum 
of  one  thousand  dollars,  to  procure  the  release  of  said  incumbrances, 
to  the  holders  thereof). 

VI.  That  said  Kichard  Roe  has  not  repaid  to  plaintiff  the 
amount  paid  him  for  said  real  estate  (or  on  said  incumbrances) ,  or 
any  part  thereof,  and  is  insolvent. 

Whereby  plaintiff  has  been  damaged  in  the  sum  of  twelve  hun- 
dred dollars,  for  which  (concluding  as  in  Form  No.  S512). 
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{h)  In  Connecitcut, 

Form  No.  35a4« 
(Conn.  Prac.  Act  35) 
( Commencing  as  in  Porm  No,  349S,  and  continuing  down  to  *) 
I .  At  a  time  hereinafter  mentioned,  the  plaintiff  was  negotiating 
with  one  ^ohn  Doe  for  the  purchase  from  him  of  certain  real  prop- 
erty {briefly  designate  the  premises)  ^  for  %6^000^  which  property  said 
Doe  assumed  to  have  power  to  convey  in  fee,  and  clear  of  all  in- 
cumbrances. 

2  The  defendant  being  an  attorney  at  law,  the  plaintiff,  in  June^ 
xZ78,  employed  him  as  such  to  examine  the  title  of  John  Doe  to  said 
property,  and  to.  ascertain  if  the  title  was  good,  and  if  any  incum- 
brances existed  thereon,  which  the  defendant,  for  compensation  to 
lie  paid  to  him.  undertook  to  do. 

3.  The  defendant  negligently  and  unskillfully  conducted  such 
3xamination,  and  overlooked  a  certain  mortgage  to  the  amount  of 
%Jlf^500^  on  record,  to  yohn  Stiles  from  yohn  Doe^  covering  said 
land,  which  was  then  due  and  unsatisfied ;  and  negligently  advised 
the  plaintiff  that  said  Doe  had  a  clear  title  to  said  land,  free  of  all  in- 
cumbrances of  record  ;  and  thereby  induced  the  plaintiff  to  conclude 
said  purchase,  and  pay  John  Doe  %6fi00y  upon  receiving  from  him 
a  deed  of  said  premises,  when  in  fact  said  property  was  subject  to 
said  incumbrance  to  the  amount  of  %4^500. 

4.  The  plaintiff,  in  order  to  release  the  premises  from  said  incum- 
brance, was  compelled  to  pay  the  holder  thereof  %4^500, 

5.  yohn  Doe  is  wholly  insolvent. 

The  plaintiff  claims  $5^000  damages.  (  Continuing  and  conclude 
mg  as  in  Form  No.  3498.) 

(4)  In  Collecting  a  Note. 

(a)  In  General. 
Form  No.  SS^S- 

(  Commencing  as  in  Form  No.  3490,  and  continuing  down  to*)  for 
that  the  said  plaintiff  retained  and  employed  ^  the  said  defendant  as 
and  being  an  attorney,  to  put  a  certain  promissory  note,  given  to 
the  said  plaintiff  by  one  Samuel  yones,  dated  February  5,  i8P£, 
of  the  amount  of  one  hundred  dollars,  in  suit,  or  otherwise  to  pro- 
cure the  amount  thereof  from  the  said  Samuel  yones  for  the  said 
plaintiff.  And  the  said  defendant,  in  consideration  of  certain  fees 
and  reward  then  paid  (or  to  be  thereafter  paid)  to  him,  then  and 
there  promised  the  said  plaintiff  to  put  the  said  note  in  suit,  or  other- 
wise to  procure  the  amount  thereof  from  the  said  Samuel  yones ^  for 
the  said  plaintiff,  in  a  reasonable  time. 

And  although  the  said  plaintiff  delivered  the  said  note  to  the  said 
defendant  more  than  ten  months  before  an  action  on  said  note  would 
be  barred  by  the  statutes  of  limitations  of  this  state,  limiting  per- 

1.  See  suproy  note  3,  p.  1006. 
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sonal  actions;  yet  the  said  defendant,  unmindful  of  his  promise 
aforesaid,  has  wholly  neglected  to  put  the  said  note  in  suit,  or  other- 
wise to  procure  the  amount  thereof  from  the  said  Samuel  yones  for 
the  plaintiff  before  an  action  thereon  became  barred  by  the  said 
statutes ;  whereby  the  said  plaintiff  has  wholly  lost  all  the  money  due 
thereon.     And  the  said  plaintiff  claims  therefor  %150, 

Edward  Fuller^  Plaintiff's  Attorney. 

Form  No.  3526. 
(3  Rev.  Swift's  Dig.  480.) 
(  Commencing  as  in  Eorm  No,  3490,  and  continuing  down  to  *) 
for  that,  on  the  third  day  of  May,  A.D.  i8P5,  in  consideration  that 
the  plaintiff,  at  the  special  instance  and  request  of  the  defendant, 
had  delivered  to  the  defendant  a  certain  note  of  hand,  dated  yan-^ 
uary  2,  iS9o,  drawn  by' Samuel  Short,  for  one  hundred  dollars, 
payable  to  the  plaintiff  on  demand,  with  interest,  to  be  by  the  de- 
fendant collected  for  a  reasonable  reward,  to  be  paid  by  the  plaintiff 
to  the  defendant,  he,  the  defendant,  promised  the  plaintiff  to  exer- 
cise reasonable  care  and  diligence  in  collecting  the  same,  and  to  pay 
the  amount  when  collected  to  the  plaintiff,  yet  the  plaintiff  says, 
that  the  defendant  did  not  exercise  reasonable  care  and  diligence  in 
collecting  said  note,  but,  on  the  contrary,  for  a  long  time  allowed 
said  note  to  lie  without  attempting  to  secure  the  same,  although 
the  said  Samuel  Short  then  had  abundant  property,  on  which  he 
might  have  secured  said  note  by  attachment,  until  the  said  Samuel 
Short  became  and  was  utterly  insolvent,  and  said  note  became  and 
is  of  no  use  or  value  to  the  plaintiff.  And  the  plaintiff  claims  {con* 
eluding  as  in  Form  No,  3490). 

(d)  In  Connecticut. 

Form  No.  3527* 
(Conn.  Prac.  Act  33.) 
(  Commencing  as  in  Form  No.  3498,  and  continuing  down  to  ♦) 

1.  On  yanuary  20th,  1^78,  the  defendant  was  and  ever  since  has 
been  an  'attorney  at  law  in  the  practice  of  his  profession. 

2.  On  said  day  the  plaintiff  delivered  to  the  defendant,  as  such 
attorney,  a  promissory  note  of  one  Richard  Roe,  for  %700,  dated 
December  5th ^  i877,  and  payable  on  demand,  with  instructions  to 
sue  and  attach,  immediately. 

3.  The  defendant  failed  to  exercise  reasonable  care  and  diligence 
in  collecting  said  note,  and  neglected  to  make  any  attempt  to  collect 
it  for  one  year. 

4.  When  said  note  was  delivered  to  the  defendant  for  collection, 
and  thence  until  December,  i^78,  Richard  Roe  had  abundant  prop- 
erty, which  might  have  been  attached  to  secure  said  note,  but  in 
said  December  he  became  and  has  ever  since  been  insolvent,  and 
said  note  became  of  no  value,  and  has  never  been  paid. 

The  plaintiff  claims  %700  damages.  (  Continuing  and  concluding 
as  in  Form  No,  8498, ) 
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b.  To  Recover  Money  Golleeted. 

(1)  By  Defendant. 

Form  No.  3528. 

(Precedent  in  Dickinson  v,  Dustin,  3i  Mich.  561.) 

[The  Circuit  Court  for  the  County  of  Wayne, 

Wayne  County,  ss.  Selah  Dustin^  by  Levi  Bishops  his  attorney, 
.complains  of  Asa  £>.  Dickinson  and  Lothrop  S.  Hodges^  copartners 
under  the  firm  name  and  style  of  Dickinson  d:  Hodges^  in  a  plea  of 
trespass  on  the  case  upon  promises,] ^  for  that,  heretofore,  to  wit: 
on  tYiQ  Jifteenth  day  of  November^  in  the  year  of  our  Lord  eighteen 
hundred  and  sixty-Jive^  the  said  Asa  D,  Dickinson  and  one  Charles 
P.  Crosby^  were  doing  a  general  law  and  collection  'business  in 
Detroit,  under  the  name  and  style  of  Dickinson  db  Crosby^  and  they, 
the  said  Dickinson  db  Crosby^  on  the  time  aforesaid,  to  wit,  at  De- 
troity  aforesaid,  were  indebted  to  the  plaintiff  in  the  sum  of  ten 
thousand  dollars,  for  money  had  and  received  by  the  said  Dickinson 
d;  Crosby^  to  and  for  the  use  of  plaintiff,  in  the  course  and  as  a  part 
of  the  general  law  and  collection  business  in  which  they  were  en- 
gaged. That  afterwards,  to  wit,  on  the  said  fifteenth  day  of  No- 
vember^ A.D.  1 86*5,  the  said  Dickinson  db  Crosby  dissolved  their 
said  business  connections,  the  said  Crosby  leaving  the  said  business, 
and  thereupon  the  said  Lothrop  S,  Hodges  entered  into  the  like 
business  relations  with  the  said  Asa  D,  Dickinson^  for  the  transac- 
tion of  the  same  general  law  and  collection  business,  under  the  name 
and  style  of  Dickinson  db  Hodges^  and  in  consideration  that  the  said 
new  firm  of  Dickinson  db  Hodges  were  to  continue  and  carry  on  the 
same  general  law  and  collection  business  of  which  they  were  the  suc- 
cessors and  purchasers  from  said  Dickinson  db  Crosby,  and  have  the 
benefit  thereof,  and  were  to  a  great  extent  to  continue  business 
already  in  the  hands  of  said  Dickinson  db  Crosby,  of  which  said  in- 
debtedness formed  a  part,  they,  the  said  defendants,  purchased  and 
assumed  the  said-  indebtedness  of  the  said  Dickinson  db  Crosby  to  the 
plaintiff,  and  for  the  like  consideration,  and  that  the  plaintiffs  should 
and  would  go  on  and  complete  the  business  of  the  plaintiff,  then  in 
the  hands  of  the  said  Dickinson  &  Crosby,  they,  the  said  defendants, 
on  the  day  and  year  last  aforesaid,  undertook  and  promised  to  and 
with  the  said  plaintiff  to  pay  the  said  indebtedness  to  the  plaintiff 
when  they  should  be  thereto  afterwards  requested ;  and  the  defend- 
ants, though  often  requested  ^  so  to  do,  have  not  paid  the  said  sum 
of  money,  or  any  part  thereof,  but  have  wholly  neglected  and  re- 
fused so  to  do,  [to  the  plaintiff's  damage  *  {concluding  as  in  Porm 
No.  SJi91),^^ 

1.  The  words  enclosed  in  [  ]  will  8.  The  common  counts  in  assumpsit 
not  be  found  in  the  reported  case,  but  were  added  in  the  original  declaration, 
have  been  added  to  render  the  form  but  are  omitted  from  the  reported  case, 
complete.  For  the  common  counts  generally,  con- 

2.  This  has  been  held  to  be  a  suffi-  suit  the  title  Assumpsit,  ante,  p.  294. 
cient  allegation  of  a  demand.  Fletcher  4.  The  words  enclosed  in  [  ]  and 
T'.  Cummings,  33  Neb.  794.;  infra,  those  to  be  supplied  within  (  )  will 
Form  No.  3531.  not  be  found  in  the  reported  case. 
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Form  No.  3529. 

(  Commencing'  as  in  Form  No,  35 IS,  and  continuing  down  to  \) 
to  collect  and  receive  moneys  due  plaintiff  from  one  Samuel  Short, 
and  pay  the  same  over  to  the  plaintiff,  after  deducting  his  fee  of 
thirty  dollars  (or  his  reasonable  fee^ , 

III.  That  on  or  about  the  third  day  of  January,  i8P7,  the  de- 
fendant, as  such  attorney,  collected  and  received  said  sum  of  six 
hundred  dollars  from  said  Samuel  Short. 

IV.  That  on  the  tenth  day  of  January,  iS97,  the  plaintiff  de- 
manded ^  of  defendant  the  payment  of  said  sum  less  his  said  fee 
(or  less  his  reasonable  charges,  which  amounted  to  thirty  dollars, 
and  no  more),  which  was  refused,  and  the  defendant  has  converted 
the  same  to  his  own  use. 

V.  That  there  is  now  due  to  the  plaintiff  and  unpaid  the  sum  of 
Jive  hundred  and  seventy  dollars,  for  which  {^concluding  as  in  Porm 
No.  S612). 

Form  No.  3530. 

(Bullitt's  Code  Ky.  (1895),  P-  S48»  No.  34.) 

Lee  Circuit  Court. 
John  Doe,  plaintiff,       ^ 

against  >  Petition. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  John  Doe,  says  that,  heretofore,  to  wit,  on  the 
second  day  of  January,  i8P7,  the  defendant,  Richard  Roe,  being 
the  attorney  of  the  plaintiff,  received  from  one  Samuel  Short  Jive 
hundred  dollars,  which  he  owed  to  the  plaintiff,  and  the  claim  for 
which  the  plaintiff  had  placed  in  the  defendant's  hands  for  collec- 
tion, and  that,  on  the  tenth  day  of  January,  iS97,  the  plaintiff  (or 
the  plain  tijf^s  agent,  Leonard  A.  Ford,)  requested^  the  defendant 
to  pay  said  money,  but  he  has  not  paid  any  part  thereof  nor  any 
interest  thereon. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant 
iorjive  hundred  dollars  and  interest  thereon  from  the  tenth  day  of 
January,  i8^7,  and  costs. 

Jeremiah  Mason,  Attorney. 
The  plaintiff,  John  Doe,  says  that  the  statements  (or  that  he  be- 
lieves the  statements)  of  the  foregoing  petition  are  true. 

John  Doe. 
Signed  and  sworn  to  by  said  John  Doe,  this  8th  day  of  April, 
i8P7,  before  me,  clerk  of  the  Lee  Circuit  Court. 

John  Hancock, 
Clerk  Lee  Circuit  Court. 


1.  In  an  action  to  recover  money  Y.)  380;  Rathbun  v.  Ingals,  *j  Wend, 

collected  by  an  attorney,  the  complaint  (N.  Y.)  320;  3  Encyc.  of  Pl.  and 

should  contain  an  alleviation  of  a  de-  Pr.  108. 
mand.     Taylor  v.  Bates,  5  Cow.  (N. 
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Form  No.  3531. 

(Precedent  in  Fletcher  v,  Cummings,  33  Neb.  794.)^ 

[In  the  District  Court  of  Franklin  County,  Nebraska, 
R.  Fn  Cummings^  plaintiff,    ) 

against  >  Petition. 

E.  A,  Fletcher,  defendant. ]«  ) 

The  plaintiff  says  this  case  came  into  this  court  on  appeal  from 
a  judgment  of  the  county  court  of  this  county  ;  that  on  the  27 ih  day 
of  December,  i887,  the  defendant  had  in  his  possession  money  col- 
lected by  him  as  an  attorney  for  this  plaintiff,  the  property  of  the 
plaintiff,  in  the  sum  of  $i4^.  The  defendant  was  entitled  to  retain 
of  the  amount  the  sum  of  %16,50  for  services  rendered  for  this  plain- 
tiff, and  no  more,  and  plaintiff  was  entitled  to  the  immediate  pay- 
ment of  the  remaining  sum  of  $1B8.50,  On  said  27 tk  day  of 
December,  i887,  the  defendant  converted  said  sum  of  $128.50  to  his 
own  use,  and  neglected  and  refused  to  pay  the  same  to  the  plaintiff, 
though  requested  '  so  to  do.  Since  the  judgment  in  this  case  was 
rendered  in  county  court,  the  defendant  has  paid  thereon  the  sum  of 
$123  and  no  more.  There  is  now  due  from  the  defendant  to  the 
plaintiff  of  said  money  so  wrongfully  converted  by  the  defendant  to 
his  own  use  the  sum  of  $5.50,  with  interest  thereon  from  December 
27,  iS87. 

Wherefore  plaintiff  prays  judgment  against  the  defendant  for  said 
sum  of  $5*50^  with  interest  as  aforesaid,  and  his  costs. 

[A.  F.  Moore, 
Attorney  for  Plaintiff.  ]• 

(2)  By  Defendant's  Testator. 

Form  No.  3532. 

(Precedent  in  Douglas  v,  Corry,  46  Ohio  St.  349.)^ 

[Hamilton  County,  ss.      Circuit  Court. 
Donald  Douglas,  plaintiff,         ^ 

Antonia  F.  Corry,  as  executrix     [ 
of  William  M.  Corry,  defendant.]^  J 

The  plaintiff  says  that  the  said  Wm.  M.  Corry  died  in  September 
in  the  year  i%80,  and  that  the  said  Antonia  F.  Corry  is  the  execu- 
trix of  the  estate,  duly  appointed  and  qualified  on  the  6th  day  of 
October,  1S8O. 

That  in  the  year  1867,  the  said  Wm.  Af.  Corry  was  acting  as  at- 
torney of  the  plaintiff,  and  that  he  continued  to  act  as  her  attorney 

1.  A  demurrer  to  this  petition  was  3.  This  was  held  to  be  a  sufficient 

overruled  in  the  District  Court,  and  allegation  of  a  demand, 

this  judgment  was  affirmed  in  the  Su-  4.  A  demurrer  to  this  petition  was 

preme  Court.  sustained  on  the  ground   that  it  ap* 

8.  The  words  and  figures  enclosed  peared  from  the  face  of  the  petition 

in  [    ]  will  nott>e  found  in  the  reported  that  the  action  was  barred  bj  the  stat- 

case,  but  have  been  added  to  render  ute  of  limitations.     Other  than  this, 

the  form  complete.  the  form  is  good. 
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for  many  years  thereafter,  and  that  while  so  acting  as  her  attorney  he 
received  on  the  1st  day  of  September^  i867,  the  sum  of  three  thou- 
sand seven  hundred  dollars,  and  two  promissory  notes  for  Jive 
thousand  dollars  each,  the  property  of  the  plaintiff ;  and  that  sub- 
sequently on  the  17th  day  of  yuly,  i87i,  the  said  Wm,  M,  Corry, 
while  acting  as  the  attorney  of  the  plaintiff,  collected  the  said  two 
notes  of  Jive  thousand  dollars  each,  with  the  accumulated  interest 
thereon,  and  receipted  therefor  on  the  mortgage  for  said  money  as 
the  attorney  of  the  plaintiff.  That  the  said  money  was  the  proceeds 
of  a  sale  of  block  No.  38^  in  Corryville^  in  Hamilton  county,  made 
to  Washington  McLean, 

That  no  offer  to  pay  said  money  to  the  plaintiff  was  made,  and 
thereafter  in  the  year  i8<^^,  during  the  life  of  said  Wm,  Af,  Corry^ 
the  plaintiff  demanded^  the  payment  of  said  money,  which  he  then 
agreed  to  pay,  but  failed,  and  neglected  to  pay  any  part  thereof. 

That  on  or  about  the  J^th  day  of  October^  i&94,  the  plaintiff  caused 
to  be  presented  to  the  defendant,  the  executrix  as  aforesaid,  a  duly 
verified  copy  of  the  said  account,  and  afterward,  on  the  J^th  day  of 
October^  i8^-^,  the  said  defendant  rejected  the  claim. 

Plaintiff  says  there  is  now  due  her  from  the  defendant,  Ajitonia 
P.  Corry^  as  executrix  of  the  estate  of  Wm.  M,  Corry^  the  sum  of 
thirteen  thousand  seven  hundred  dollars,  with  interest  thereon, 
from  the  1st  day  of  September^  i857,  which  she  claims,  and  for 
which  she  asks  judgment.     S.  A,  Miller^  Attorney  for  Plaintiff. 

[(  Verijication.)^'^ 

e.  For  CJosts  which  Attorney  Agreed  to  Pay. 

Form  No.  3  533* 

(Precedent  in  Wildej  v.  Crane,  63  Mich,  721.) ^ 

[The  Circuit  Court  for  the  County  of  Van  Bur  en, '\^ 

Van  Bur  en  County — ss  :  Albert  R,  ^Ti'/^^  complains  of  Edgar 
A.  Crane^  the  defendant,  in  a  plea  of  trespass  on  the  case  upon 
promises;  for  that  whereas,  heretofore,  to  wit,  on  the  eighteenth 
day  oi  November y  A,  D.  18^/,  defendant,  being  an  attorney  at  law  at 
Paw  Paw,  in  said  county,  covenanted  and  agreed  with  the  plain- 
tiff that  he  would  bring  a  suit  in  the  name  of  the  plaintiff  against  the 
Farmers'*  Mutual  Fire  Insurance  Company  of  Van  Buren  county, 
in  the  State  of  Michigan,  for  the  recovery  of  the  value  of  a  certain 
horse  lost  by  fire, —  said  horse,  when  so  destroyed  by  fire,  being 
the  property  of  the  plaintiff  herein ;  that  the  plaintiff's  claim  being 

1.  See  supra  J  note  i,  p.  1019.  The  court  said  that  while  at  common 

2.  The  verification  is  not  set  out  in  law  the  agreement  would  undoubtedly 
the  reported  case.  For  the  form  of  have  been  void  for  champerty,  that 
verification  in  a  particular  jurisdiction,  doctrine  was  repealed  in  Michigan  by 
consult  the  title  Verifications.  How.    Anno.    Stat.    Mich.    (18&2),   ^ 

8.  At  the  trial  of  this  cause,  the  de-  9004. 

fendant  objected  to  the  introduction  of  4.  The  words  enclosed  in  [    ]  will 

any  evidence  by  the  plaintiff  for  the  not  be  found  in  the  reported  case,  but 

reason  that  the  contract  set  out  in  the  have  been  added  to  render  the  form 

declaration  was  champertous  and  void,  complete. 
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a  doubtful  one,  and  the  said  insurance  company  not  being  liable  to 
said  plaintiff  for  his  said  losses,  as  said  plaintiff  had  been  advised, 
and  said  plaintiff  having  abandoned  the  idea  of  attempting  to  re- 
cpver  anything  from  said  insurance  company  for  or  on  account  of 
said  loss,  the  said  defendant  approached  the  said  plaintiff,  and 
solicited  the  privilege  of  bringing  suit  against  said  insurance  com- 
pany for  the  recovery  of  said  loss,  and  expressly  agreed  with  the 
said  plaintiff  that  if  he,  the  said  defendant,  did  not  recover  said  loss 
from  said  insurance  company  it  should  not  cost  said  plaintiff  any- 
thing; that  said  defendant  would  pay  all  costs  adjudged  against  said 
plaintiff  on  account  of  the  bringing  of  said  action ;  that  the 
said  plaintiff,  on  the  express  understanding  that  the  said  defendant 
should  pay  all  costs  incurred  on  bringing  said  action  in  case  he 
failed  to  recover  anything  against  said  insurance  company,  con- 
sented that  said  action  might  be  brought,  whereupon  the  said  de- 
fendant commenced  said  action  against  said  insurance  company  in 
the  circuit  court  for  the  county  of  Van  Bur  en;  that  the  same  was 
tried  in  said  court,  and  also  reviewed  in  the  Supreme  Court  of  this 
State,  and  it  was  adjudged  by  said  Supreme  Court  that  the  plaintiff 
could  not  recover  in  said  action  against  said  insurance  company, 
and  adjudged  the  plaintiff  herein  should  pay  the  costs  of  both 
courts ;  that  said  defendant,  on  request  of  said  plaintiff,  refused  to 
pay  said  costs,  amounting  to  one  hundred  and  fifty  dollars,  and  the 
plaintiff  herein  was  compelled  to  pay  the  same  for  the  use  and  bene- 
fit of  said  defendant,  yet  the  said  defendant  hath  neglected  and 
refused  to  pay  the  said  plaintiff  the  amount  of  said  costs,  as  afore- 
said, to  the  plaintiff's  damage  tivo  hundred  dollars,  and  therefore 
he  brings  suit,  &c.l 

\Heckert  d  Breck^  Attorneys  for  Plaintiff.]* 

d.  For  Misconducts 
(1)  In  Genbral. 

Form  No.  3  534* 
(Precedent  in  Land  t'.  Black,  21  W.  Va.  619.)* 

[The  State  of  West  Virginia ^ 
Jefferson  County,  to  wit: 
In  the  Circuit  Court  thereof  at  February  Rules,  i87<5. 

John  G.  Lane  complains  of  G.   W,  Z.  Black  of  a  plea  of  tres- 

1.  The     original     declaration    con-         Kansas. — Gen.  Stat.  (1889),  §  393- 
tained  also  the  common  counts  in  as-         Minnesota. — Stat.  (1894),  k  6181. 
sumpsit,  but  these  are  omitted  from  the        Montana. — Code  Civ.  Proc.  (1895), 
reported  case.    For  the  common  counts  ^  403. 

generally,  consult  the  title  Assumpsit,  Nebraska » — Cons.  Stat.  ( 1893),  (  282. 

«»/<?,  p.  294.  North  Dakota. — Rev.  Codes  (1S95), 

2.  See  sufra^  note  4,  p.  1021.  §  428. 

3.  In  some  states  an  attorney  guilty  Wyoming. — Rev.  Stat.  (1887),  $  128. 
of  deceit  and  collusion  is  punishable  4.  A  demurrer  to  this  declaration  od 
by'indictment  and  also  by  a  civil  action  the  ground  that  it  did  not  sufficiently 
in  which  exemplary  damages  may  be  charge  that  the  plaintiff  suffered  dam- 
recovered.     See,  for  example:  age  was  properly  overruled. 
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pass  on  the  case]  ^  for  that,  whereas,  before  and  at  the  time  of  commit- 
ting the  grievances  by  the  defendant  as  hereinafter  next  mentioned, 
the  plaintiff  was  the  holder  and  owner  of  a  claim  or  demand  against 
the  United  States  for  a  large  amount,  to-wit,  twenty-seven  thousand 
one  hundred  pounds  of  beef  theretofore  sold  and  delivered  by  the 
plaintiff  to  the  said  United  States ;  that  the  said  defendant  before 
and  at  the  time  of  the  committing  of  the  said  grievances  was  doing 
business  as  an  agent  and  attorney  for  the  collection  of  claims  against 
the  said  government,  and  as  such  agent  or  attorney  said  defendant 

had  theretofore,  to-wit,  on  the day  of i87-  undertaken 

in  consideration  of  certain  fees,  commissions  and  reward,  the 
prosecution  and  collection  of  plaintiff's  said  claim ;  and  the  said 

defendant,  to-wit,  on  the day  of  December^  i87^,  wrongfully 

and  injuriously  contriving  and  intending  to  deceive,  defraud,  and 
injure  the  plaintiff  in  this  behalf,  and  to  induce  the  plaintiff  to  sell 
the  defendant  his  said  claim  or  demand  for  greatly  less  than  its  value, 
falsely  and  deceitfully  pretended  to  said  plaintiff,  that  said  claim  or 
demand  was  of  much  less  value  than  it  really  was,  to-wit,  that  the 
sum  of  three  hundred  and  thirty  dollars  was  a  very  good  price 
therefor,  and  *'  as  much  or  nearly  so  as  plaintiff  would  realize  if  the 
claim  was  settled  and  paid."  And  then  and  there  by  means  of 
false  pretenses  and  misrepresentations  as  aforesaid,  prevailed  upon 
the  plaintiff  to  sell  and  assign  his  said  claim  or  demand  to  the  said 
defendant  for  the  sum  oi  four  hundred  dollars;  when  in  truth  and 
in  fact,  before  and  at  the  time  of  the  making  of  said  false  and  fraud- 
ulent misrepresentations,  said  claim  or  demand  as  the  defendant 
well  knew  had  been  fully  proven,  passed  upon  and  allowed  as  good 
by  the  proper  authorities  of  the  said  United  States  for  a  large 
amount,  to-wit,  for  the  sum  of  one  thousand  two  hundred  and  thirty- 
four  dollars  2in6.  forty  cents.^  [Wherefore  and  by  reason  of  the 
premises  and  of  the  wrongs,  grievances,  and  injuries  hereinbefore 
mentioned,  the  said  plaintiff  hath  sustained  damages  to  the  amount 
of  91,000.     And  therefor  he  sues.  Daniel  B,  Lucas,  P.  Q.]i 

(2)  In  Allowing  Another  to  Prosecute  in  Attorney's  Name.* 

Form  No.  35  3  5. 

State  of  Minnesota,  )  In  Justice'* s  Court, 

County  of  Goodhue.  \      Before  Abraham  Kent,  Justice  of  the  Peace. 

John  Doe^  plaintiff,      ^ 

against  >  Complaint.* 

Richard  Roe,  deienddini,  ) 

The  above  named   plaintiff  by   yeremiah  Mason,   his  attorney, 

1.  The  words  and  figures  enclosed  in  See  similar  statutes  in  the  states  fol- 

[    ]  will  not  be  found  in  the  reported  lowing : 

case,  but  have  been  added  to  render  Michigan, — How.  Anno.  Stat.  (1882), 

the  form  complete.  ^  7184. 

8.  A  second  and  subsequent  counts  Nevj    York.  —  i    Birds.    Rev.    Stat. 

are  omitted  from  the  declaration  as  it  (1896),  p.  170,  4  i8» 

is  set  out  in  the  reported  case.  4.  For  the  formal  parts  of  a  com- 

3.  Minnesota. — Stat.    (1894),  %  6182.  plaint    or     petition    in    a     particular 
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complaining  of  the  above  named  defendant,  Richard  Roe^  alleges : 

I.  That  on  the  Jirst  day  of  September,  A.D.  i8P^,  the  said  de- 
fendant was  an  attorney  at  law,  duly  admitted  to  practice  accord- 
ing to  the  laws  of  this  state. 

II.  That  on  said  Jirst  day  of  September,  A.D.  i8P5,  the  said 
Richard  Roe  knowingly  permitted  one  Samuel  Short,  the  said 
Samuel  Short  not  being  his  general  law  partner,  to  sue  out  of  the 
District  Court  of  the  county  of  Goodhue,  in  the  name  of  the  said 
Richard  Roe,  a  writ  of  attachment  against  said  plaintiff. 

III.  That  by  virtue  of  the  premises  the  said  Richard  Roe  for- 
feited to  the  plaintiff  the  sum  of  Jifty  dollars. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  said  sum  oi  Jifty  dollars  and  costs  of  suit. 

Jeremiah  Mason,  Plaintiff's  Attorney. 
Office  address  :  Zumhrota^  Minn, 
(  Verification,)/^ 

e.  To  Reeover  Lawyer's  license  Tax.  2 

Form  No.  3536. 

(Precedent  in  St.  Louis  v,  Sternberg,  69  Mo.  395.) 

City  of  St,  Louis,  Missouri,  September  29th,  i877. 

Theodore  Sternberg,  to  the  city  of  St.  Louis,  Dr.  To  %50  for 
the  violation  of  sections  i  and  3,  of  an  ordinance  of  said  city,  enti- 
tled, An  ordinance.  No.  10,368,  concerning  lawyers,  and  fixing  the 
amount  of  their  license,  approved  September  7th,  i877,  in  this,  to- 
wit :  In  the  city  of  St,  Louis,  and  State  of  Missouri,  on  the  26th 
day  of  September,  i877,  and  on  divers  other  days  and  times,  between 
said  date  and  the  7th  day  of  September^  i877,  did,  then  and  there, 
being  a  lawyer,  exercise  the  business  and  profession  of  an  attorney 
and  counselor  at  law,  and  did  enter  upon  and  continue  the  exercise 
and  practice  of  his  profession  as  aforesaid,  and  did  practice  law  and 
plead  for  other  parties  in  the  professional  capacity  aforesaid,  in  the 
courts  of  justice,  within  said  city  of  St.  Louis,  without  first  having 
obtained  a  license  therefor  from  the  collector  of  said  city  continuing 
in  force,  contrary  to  the  ordinance  in  such  case,  made  and  provided. 
On  information  of  M.  A,  Rosenblatt,  city  collector. 

Samuel  JBrskine, 
City  Attorney  of  the  city  of  St,  Louis. 

2.  The  Answer,  AflSdavit  of  Defense,  or  Plea.' 

a.  Denying  Retainer. 

jurisdiction,    consult    the   title   Com-    to  the  state  or  county  and  the  balance  to 
PLAINTS.  the  party  bringing  the  action.     See  for 

1.  For  the  various  forms  of  verifica-     example: 

tion,  consult  the  title  Verifications.        Alabama. — Code  (1886),  f  862. 

2.  Statutes  in   some  states  provide        South    Carolina.  —  Code    (1893),  k 
for  a  civil  action  against  attorneys  who     2287. 

have  failed  to  pay  their  license  tax,  in         Virginia. — Code  (1887),  (  3194. 
which  part  of  the  sum  recovered  goes        3.  For  the  formal  parts  of  an  aflida- 
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Form  Ko.  3537. 
Robert  Brorwn  i  j^  ^j^^  Superior  Court  of  Baltimore  City. 

John  Smith.    \  April  T^na,^m. 

And  the  defendant,  Robert  Brown ^  by  TTiomas  Nelson y  his  attor- 
ney (or  in  person) y  says*  that  he  was  not  retained  by  the  plaintiff , 
nor  did  he  accept  the  said  retainer  as  alleged, 

Tliomas  Nelson^  Defendant's  Attorney. 

b.  Denying  Negrllgenee. 

Form  No.  3538. 

(  Commencing  as  in  Form  No,  3537 ^  and  continuing  down  to  •) 
that  he  did  use  due  and  proper  care,  skill,  and  diligence  in  conduct- 
ing the  said  action  (or  defense)  as  such  attorney  as  aforesaid. 

Thomas  Nelson^  Defendant's  Attorney. 

e.  Of  General  lien. 

Form  No.  35  39- 

(  Commencing  as  in  Form  No,  3637 y  and  continuing  down  to  •) 
that  before  the  said  detention  in  the  declaration  mentioned  the 
plaintiff  delivered  the  said  instruments  in  writing  to  the  defendant, 
then  and  still  being  an  attorney  duly  admitted  to  practice  in  all  the 
courts  of  this  state,  as  such  attorney,  for  the  purpose  of  enabling 
the  defendant  to  do  and  transact  divers  affairs  and  businesses  for  the 
plaintiff  with  and  in  respect  to  the  said  instruments  in  writing,  and 
the  same  have  ever  since  remained  in  the  possession  of  the  defend- 
ant ;  and  the  defendant  says  that  the  plaintiff,  at  the  time  of  the 
detention  aforesaid,  was  and  still  is  indebted  to  the  defendant  in  a 
large  sum  for  work  and  labor  done  by  the  defendant,  as  such  attor- 
ney, for  the  plaintiff,  and  upon  his  retainer,  and  at  his  request,  and 
for  fees  payable  to  the  defendant  in  respect  thereof,  and  for  money 
paid,  laid  out,  and  expended  by  the  defendant  as  such  attorney, 
solicitor,  and  conveyancer,  for  the  plaintiff,  and  at  his  request, 
wherefore  the  defendant  detained  and  still  detains  the  same. 

Tliomas  Nelson ^  Defendant's  Attorney. 

V.  SUMMARY   PROCEEDINGS   TO   COMPEL  SURRENDER  OF  MONEY 

OR  PAPERS. 

1.  On  Motion, 
a.  Notiee  of  Motion. 

Form  No.  3540. 
To  Mr.  Richard  Roe, 
Sir, 
The  sum  of  %75  having  been  received  by  you  as  my  attorney,  on 

vit  of  defense,  answer,  or  plea,  in  Dkfsnsb,  vol.  i,  p.  637;  Answbrs 
a  particular  jurisdiction,  consult  the  in  Code  Plbading,  vol.  i,  p.  799; 
titles    Affidavits    of    Mbrits    or    Plbas. 
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the  2d  day  of  January^  i8P7,  from  the  sheriff  of  the  county  of 
Dinividdie^  under  an  execution  sued  out  of  the  court  of  the  said 
county,  upon  a  judgment  therein  rendered  on  my  behalf  against 
Samuel  Shorty  and  payment  of  the  money  so  received  having  been 
demanded  of  you,  and  you  having  refused  to  pay  the  same  when 
so  demanded ;  notice  is  hereby  given  you,  that  on  the  first  day  of  the 
next  term  of  the  court  of  the  said  county  I  shall  move  the  said 
court  to  render  judgment  against  you  for  the  money  so  received, 
and  to  award  damages  in  lieu  of  interest,  not  exceeding  fifteen  per 
centum  per  annum,  from  the  time  of  your  receiving  the  said  money 
until  it  shall  be  paid.  Given  under  my  hand  this  21st  day  of  Feb- 
ruary ^  i8P7.  yohn  Doe. 

b.  Judgment 

Form  No.  3541. 

(  Caption  and  title  of  cause,  y^ 

This  day  came  the  plaintiff,  by  his  attorney,  and  it  appearing  that 
the  defendant  has  had  legal  notice  of  this  motion,  he  was  solemnly 
called,  but  came  not.  Whereupon,  the  court  being  satisfied  from 
the  evidence  adduced  by  the  plaintiff  that  the  facts  set  out  and 
stated  in  the  said  notice  are  true,  and  that  the  defendant  did,  on 
the  third  day  of  January^  i8P7,  receive  %S00  as  the  money  of  the 
plaintiff,  which  he  has  not  paid  over  to  him,  although  the  same  has 
been  demanded  of  him;  therefore  it  is  considered  by  the  court 
that  the  plaintiff  recover  against  the  defendant  %S00^  with  damages 
in  lieu  of  interest  thereon,  at  the  rate  of  fifteen  per  centum  per 
annum,  from  the  third  day  of  yanuary^  io97y  till  payment,  and 
the  costs  by  him  in  this  behalf  expended. 

2.  On  Order  or  Rule  to  Surrender  or  Show  Cause  why 
Attorney  should  Not  be  Punished  for  Contempt. 

a.  The  Applieatlon. 

Form  No.  3542« 

State  of  Minnesota^  )  In  the  District  Court. 

County  of  Goodhue.  \  First  Judicial  District.* 

In  the  Matter  of  the  Application  of  yohn  ^ 
Doe  for  an  Order  Requiring  Richard  I 
Roe^  an  Attorney,  to  Pay  Over  Moneys  [ 
Received  by  Him  as  Such.*  J 

yohn  Doe^  being  first  duly  sworn  upon  oath,  says : 
I.  That  on  the  first  day  of  yanuary^   i8P7,  the  above  named 

Richard  Roe  was  and  has  since  continued  to  be  an  attorney  at  law, 

duly  admitted  to  practice  according  to  the  laws  of  this  state  and 

practicing  in  said  court. 

1.  For  the  formal  parts  of  a  judgment  generally,  consult  the  title  Appida- 

in  a  particular  jurisdiction,  consult  the  vits,  vol.  i,  p.  548. 
title  TuDOMBNTS.  S.  The  affidavit,  petition,  or  notice 

8.  r  or  the  formal  parts  of  affidavits  may  be  variously  entitled  as  follows : 
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II.  That  on  said  date  the  affiant  employed  said  Richard  Roe  to 
bring  suit  as  such  attorney  against  one  Leonard  A .  Ford^  on  a 
claim  against  said  Ford  on  a  promissory  note  iox  five  hundred  dol- 
lars, held  by  said  affiant,  and  agreed  to  pay  said  Richard  Roe  for 
such  services  a  fee  of  fifty  dollars. 

III.  That  afterwards  on  the  tenth  day  of  yanuary^  i8P7,  the 
said  Richard  Roe  as  such  attorney  received  from  said  Leonard  A. 
Ford  in  payment  of  said  note  the  sum  oi  five  hundred  dollars. 

IV.  That  afterwards  on  the  twelfth  day  of  January^  i8P7  (or  at 
various  times  since  said  tenth  day  of  yanuary^  1897)^  this  affiant 
demanded  of  said  Richard  Roe  said  sum  of  five  hundred  dollars 
less  his  fee  of  fifty  dollars  for  collecting  the  same,  but  that  said 
Richard  Roe  has  failed  to  pay  the  sum  or  any  part  thereof.* 

Wherefore,  affiant  prays  the  court  for  an  order  requiring  said 
Richard  Roe  to  pay  over  said  sum  of  four  hundred  and  fifty  dol- 
lars, or  show  cause  why  he  should  not  be  punished  for  contempt.  ^ 

yohn  Doe. 
Subscribed  and  sworn  to  before  me 
this  ISth  day  of  April,  i897. 

Abraham  Kent, 
(sbal)  Notary  Public. 


Form  No.  3  543* 

Supreme  Court,  Suffolk  County. 

In  the  Matter  of  the  Application  of  yohn  Doe  for 
an  Order  Requiring  Richard  Roe^  an  Attorney, 
to  Pay  Over  Money  Received  by  Him  as  Such.* 
To  the  Supreme  Court  of  the  State  of  New  York. 
The  petition  •  of  yohn  Doe  respectfully  shows  :* 
I.  That  on  the^r^/  {^continuing  and  concluding  as  in  Form  No, 

3542,  dawn  to  the  signature).  yohn  Doe. 


**  In  the  Matter  of  yeremiak  Mason, 
an  Attorney."     Matter  of  H— ,  87  N. 
Y.  531. 
"  yohn  Doe,  plaintiff, 
ag;ainst 
Richard  Roe,  defendant.  , 
"  In  the  Matter  of  the  Application  ^ 
of  yohn  Doe  for  an  order  re- 
quiring yeremiah  Mason,  an 
Attorney,  to  Pay  Over  Mon- 
eys Collected   in  the  Above 
Entitled  Action." 
Schell  V.  New  York,  128  N.  Y.  67. 

<*  In  the  Matter  of  the  Application 
of  yohn  Doe  to  Compel  Payment  by 
his  Attorney,  for  Moneys  Received 
bj  him  as  such." 
Matter  of  Knapp,  85  N.  Y.  384. 

1.  Artdltlontf  MUef— In  a«a«ral.^In 
some  states  additional  relief  may  be 
granted.     In  such  cases  the  motion 


should  include  an  application  for  such 
relief. 

DwnaffM.  —  When  damages  are  al- 
lowed these  words  may  be  added :  "and 
that  plaintiff  have  judgment  against 
him  for  four  hundred  dollars  and  ten 
per  cent,  damages  thereon." 

Supoiiloa.  —  When  the  attorney 
may  be  suspended  these  words  may 
be  used:  <*and  that  he  be  suspended 
from  practice,  as  such  attorney,  for 
such  time  as  may  to  the  court  seem 
proper." 

a.  See  supra,  note  3,  p.  1026. 

8.  See  Schell  v.  New  York,  128  N. 
Y.  67;  Matter  of  Knapp,  85  N.  Y.  284, 
for  cases  when  the  proceeding  was  by 
petition. 

4.  For  the  formal  parts  of  a  petition 
in  a  particular  jurisdiction,  consult  the 
title  Pbtitions. 
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State  of  New  Tork,  ) 
County  of  Sufolk.    \  ^^' 

yohn  Doe^  being  duly  swoniy  says  that  he  has  read  the  foregoing 

petition  and  knows  the  contents  thereof,  and  that  the  same  is  true  to 

the  knowledge  of  this  deponent.  *  yohn  Doe* 

Subscribed  and  sworn  to  before  me 

this  ISth  day  of  April,  i897. 

Abraham  Kent, 
Justice  of  the  Peace. 


Form  No.  3544* 

(Precedent  in  Heffren  t».  ]ayne,  39  Ind.  464.) 

[State  of  Indiana,  County  of  Washin^on. 
In  the  Washington  Court  of  Common  Pleas,        ■  Term,  i87J&. 
£6en  C.  yayne  and  yohn  K.  IValker.  partners  ^ 
doing  business  under  the  firm  name  of 

Dr,  D,  yayne  d:  Son,  > 

against 
Horace  HeffrenS^  ^ 

Ehen  C.  yayne  and  yohn  K.  Walker,  partners  in  co-partnership, 
doing  business  under  the  firm  name  and  style  of  Dr.  D,  yayne  d- 
Son,  complain  of  Horace  Heffren,  the  defendant  in  the  above 
entitled  cause,  and  say  that  the  said  Horace  Heffren  is  an  attorney 
at  law,  and  that  he  is  now,  and  for  many  years  past  has  been,  prac- 
tising his  profession  as  such  attorney  in  the  courts  of  said  county ; 

that  on  or  about  the day  of  May,  i8^7,  the  said  plaintiffs 

delivered  to  the  said  Heffren  for  collection  a  certain  promissory  note 
for  jiftv  dollars  on  one  Squire  Standiford,  and  payable  to  said 
plainti&s  in  their  firm  name  and  style  of  Dr.  D,  yayne  d  Son,  as 
aforesaid  ;  that  afterward,  to- wit,  on  the  15th  day  of  December,  i8^P, 
the  said  Horace  Heffren,  as  such  attorney,  did  collect  and  receive 
from  William  Standiford,  the  administrator  of  the  said  Squire 
Standiford,  the  sum  oi  forty  -  seven  dollars  on  said  note ;  that  the 
said  lieffren  has  failed  and  refused,  and  still  fails  and  refuses,  al- 
though often  requested,  to  deliver  over  to  the  said  plaintiffs  the  said 
sum  o^ forty -seven  dollars  so  collected  as  aforesaid ;  and  the  said  plain- 
tiffs pray  said  court  for  a  rule  against  the  said  defendant  to  pay  said 
money  over  to  them,  and  for  all  other  proper  relief. 

[E6en  C.  yayne, 
yohnK.   Walker, 
[(  Verification, Y\^  by  D.  M.  Alspaugh,  their  attorney.]* 

1.  For  the  various  formB  of  verifica-  8.  The  verification   is  not  set   out 

tion,  consult  the  title  Verifications,  in  the  reported  case.     For  the  form 

8.  The  words  and  figures  enclosed  in  of  verification  in   a  particular  juris- 

[     ]  will  not  be  found  in  the  reported  diction,  consult  the  title  Veripica- 

case,  but  have  been  added  to  render  tions. 
the  form  complete. 
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b.  The  Order  or  Rule. 

Form  No.  3545* 

State  of  Indiana,  )  Posey  Circuit  Court. 

Posey  County.        \  April  Term,  i8P7. 

John  Doe     ) 

against         >  Order. * 
Richard  Roe,  ) 

Whereas,  the  above  named  Richard  Roe^  an  attorney  of  this 
court,  has  in  his  possession  the  sum  of  three  hundred  do\leir&  (or  cer- 
tain papers^  to  wit:  enumerating  them),  the  property  of  the  above 
named  ^ohn  Doe^  which  said  money  {ox  papers^  was  (or  tuere^  re- 
ceived by  the  said  Richard  Roe  in  the  course  of  his  professional 
employment  as  such  attorney,  and  which  he  has  refused  to  deliver  to 
said  John  Doe^  though  requested  so  to  do.* 

Now,  therefore,  on  motion  of  yohn  Doe  it  is  ordered  by  the  court 
that  the  said  Richard  Roe  deliver  said  sum  of  three  hundred  dollars 
(or  said  papers)  to  the  said  J^ohn  Doe  within  ten  days  after  the  serv- 
ice upon  him  of  a  copy  of  this  order  or  show  cause  why  he  should 
not  be  punished  for  contempt. 

Form  No.  3546* 

State  of  Minnesota,  )  In  the  District  Court, 

County  of  Goodhue,   S  First  Judicial  District. 

In  the  Matter  of  the  Application  of  yohn  Doe  for  ) 

an  Order  Requiring  Richard  Roe,  an  Attorney,  >  Order.  1 
to  Pay  Over  Moneys  Received  by  Him  as  Such. 2  j 
Upon  reading  and  Bling  the  affidavit  of  yohn  Doe,  verified  the 
thirteenth   day   of   April,    iS97,   and   upon  motion    of    yercmiah 
Mason,  Esquire,  it  is  ordered :  That  the  said  Richard  Roe  deliver 
(continuing  and  concluding  as  in  Porm  No,  3545), 

e.  The  Answer. 

Form  No.  3  547* 
(Precedent  in  In  re  Kennedy,  120  Pa.  St.  498.)^ 

[In  the  Court  of  Common  Pleas  in  and  for  the  County  of  Fayette, 
Rule  on  R.  P,  Kennedy  to  show  cause  why  he  should  not  pay  over 

the  sum  of  sixty  dollars  received  by  him,  as  attorney  for  Abner  L, 

Lynn,  from  Asa  Huntley. 

County  of  Fayette,  ss.]* 

/?.  P ,  Kennedy  being  duly  sworn,  in  answer  to  the  petition  of 

1.  For  the  formal  parts  of  an  order  374,  for  an  affidavit  of  defense  held  to 
in  a  particular  jurisdiction,  consult  the  be  insufficient  to  prevent  summary 
title  Orders.  judgment  in  favor  of  an  attorney  for 

2.  For  the  various  methods  in  which  fees  for  legal  services  and  costs  paid, 
the  affidavit,  petition,  or  notice  may        4.  The  words  and  figures  enclosed  in 
be    entitled,    see    supra,    note    3,    p.  [     ]  will  not  be  found  in  the  reported 
1026.  case,  but  have  been  added  to  render 

S.  See  Chain  v.  Hart,  140  Pa.  St.     the  form  complete. 
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Ahner  L,  Lynn  in  the  above  cause,  deposes  and  says :  That  Lynn 
asked  affiant  to  revive  the  judgment  at  No.  259  September  Term 
i877,  when  W.  H,  Playford^  Esq.,  was  plaintiff's  attorney,  and 
that  affiant  declined  to  do  so,  because  Lynn  would  not  advance  the 
prothonotary's  fee  for  such  revival,  but  said  to  affiant  he  would  re- 
vive it  himself,  as  he  did  to  191  September  Term,  i&^j?,  a  few  days 
later.     This  revival  by  Lynn^s  own   praecipe  was  contested,  and 
Lynn  sought  the  aid  of  his  former  attorney,  Mr.  Playford^  for  that 
contest,  which  aid  the  latter  declined  to  give  him,  being  dissatisfied 
about  Lynn^s  course  in  the  matter.      G,   W,  K,  Minor ^  Esq.,  for 
Lynn^  theri  sustained  Lynn's  right  to  file  a  praecipe  and  revive  the 
above  judgment,  and  when  this  was  all  through  with,  Lynn  came 
to  Mr.  PlayforcPs  office  one  day  and  tried  to  conciliate  him  about 
the  matter,  but  Mr.  Playford  refused  to  talk  about  it  and  walked  out, 
and  then  Lynn  said  to  affiant  who  was  present :  *'  I've  known  Play- 
ford  since  he  was  a  boy  and  want  no  hard  feelings  about  this  thing ; 
I've  settled  with  Minor  for  all  he  has  done,  and  now  want  Playford 
and  you  to  attend  to  this  judgment  for  me."     Affiant  afterwards 
told  Mr.  Playford  Lynn's  above  remark,  to  which  he  replied  that 
affiant  could  attend  to  the  case,  but  that  he  would  not.     Affiant 
then  entered  his  name  as  plaintiff's  attorney,  and  as  such  received 
$60,00  per  year,  for ^ve  successive  years,  beginning  i8^.5,  as  interest 
on  the  above  judgment.     These  payments  were  made  to  affiant  in 
August  of  each  year,  either  by  S,  N.  Springer  or  a  Mr.  Francis^ 
for  defendant,  and  during  the  same  month,  each  year,  except  in  i8^7, 
were  paid  over  by  affiant  to  Lynn^  in  full.     AfRant  made  such  pay- 
ments to  Lynn  promptly,  and  on  demand,  except  in   \Z8S^  when 
affiant  declined  to  pay  Lynn  on  his  first  demand,  because  of  Lynn'* s 
being  so  intoxicated  as  to  be  unable  in  affiant's  judgment,  to  prop- 
erly receive  a  check,  and  get  money  thereon.     Affiant  paid  him  a 
few  days  later  that  year,  and  each  year,  save  in  i8^7,  during  the 
same  month  that  affiant  received  said  $60.00  interest.     Lynn  never 
told  affiant  to  pay  over  any  amount  to  the  prothonotary  or  G.  W,  A' 
Minor ^  Esq.,  until  affiant  demanded  a  fee  out  of  the  last  $60.00,  re- 
ceived for  services  in  collecting,  receipting  for  and  paying  over  to 
Lynn  $240.00,  and  for  collecting  and  receipting  for  $60.00  addi- 
tional, of  which  no  part  has  as  yet  been  paid  over  to  Lynn;  though 
affiant  twice  offered  to  pay  Lynn  $50.00  of  the  unpaid  $60.00,  by 
check  on  the  People'' s  Bank  of  Union  town,  as  affiant  had  paid  Lynn 
$60.00  in  that  way  each  time  before ;  and  on  Sept.  9,  iS87,  before 
the  rule  in  this  case  issued,  at  the  sheriff's  office,  in  C/niontown. 
affiant  made  a  good  and  lawful  tender  of  $50.00  to  Lynn,  by  count- 
ing out  that  amount  of  money  before  Lynn  and  there  tendering  it 
to  him.     Lynn  refused  said  amount  tendered,  as  he  had  previously 
refused  a  check  for  that  amount,  each  time  saying,  *'  I'll  have  all  or 
nothing."     Affiant  further  says  that  Lynn  has  consulted  witn  affiant 
about  getting  for  Lynn  the  $lfiOO  principal  upon  which  the  $60.00 
is  paid  annually  as  interest,  and  in  184^^,  affiant  was  promised  $20 
by  Lynn  if  he  would  accomplish  this.     In  all  these  conversations 
prior  to  Aug.  i8S7,  and  in  iS83^'8jh'S5  and  '86  when  affiant  gave 
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Lynn  checks  for  $60.00  each  year,  Lynn  conferred  with  affiant  as 
his  attorney,  spoke  of  no  one  else  as  such,  and  only  as  attorney  for 
Lynn  did  afRant  ever  act  in  the  above  matter.  Affiant  further  says 
that  Lynn  consulted  him  about  other  matters,  and  within  the  last 
year  left  a  judgment  note  with  affiant  to  collect  against  one  O,  P. 
Braskear^  which  note  was  not  entered  because  Lynn  did  not  advance 
%1,75  for  the  prothonotary,  nor  pay  affiant  any  fee  to  have  the  same 
done.  Affiant  now  asks  the  court  to  make  an  order  allowing  affiant 
5  per  centum  commission  on  the  %S00  collected  by  him  as  above, 
said  commission  of  %15  to  be  deducted  from  the  $60,00  now  in 
affiant's  hands,  with  leave  to  affiant  to  pay  the  $45,00  balance  into 
court,  from  which  balance  all  costs  on  this  rule  shall  be  paid. 

[/?.  P,  Kennedy, 
Sworn  and  subscribed  before  me,  this  30th  day  of  November^  i8S7. 

Abraham  Kent^  Justice  of  the  Peace. ]* 

8.  On  Order  or  Rule  to  Show  Cause  why  Name  should  Not  be 

Strieken  from  the  Roll. 

a.  The  Motion. 

Form  No.  3548* 

(  Commencing  as  in  Form  No,  354£,  and  continuing  down  to*) 
Wherefore  plaintiff  moves  the  court  for  a  rule  requiring  said  Richard 
Roe  to  show  cause  why  his  name  should  not  be  stricken  from  the 
roll.  Jeremiah  Mason ^ 

(  Verification.)"^  Attorney  for  Plaintiff. 

b.  The  Order. 

Form  No.  3549- 

(Commencing  as  in  Pdrm  No,  8645^  and  continuing  down  to*) 
Now,  therefore,  on  motion  of  John  Doe^  it  is  ordered  by  the  court 
that  the  said  Richard  Roe  show  cause,  on  the  tenth  day  of  May  next, 
why  his  name  should  not  be  stricken  from  the  roll. 

4.  Client's  Bond  when  Attorney  Claims  Lien.^ 

Form  No.  3550. 

State  of  Minnesota^  \  District  Court, 

County  of  Ramsey,   \  Second  Judicial  District. 

John  Doej  plaintiff, 

against 

Richard  Roe^  defendant. 

Know  all  men  by  these  presents :  That  we,  John  Doe^  as  princi- 

1.  See  supra  J  note  4,  p.  1029.  An  attorney's  lien  maybe  released  by 

2.  For  the  form  of  a  verification  in  a  similar  bond  in  the  states  following : 
a  particular  jurisdiction,  consult  the  Iowa. — Miller's  Rev.  Code  (1890), 
title  Verifications.  §  216. 

S.  Minnesota. —  Stat.  (1894),  ^  6196,         Kansas. — Gen.  Stat.  (1889),  ^  396. 
subs.  I.  Oklahoma. — Stat.  (1893),  h  3H' 
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pal,  and  yohn  Fen^  and  Richard  Den^  as  sureties,  are  held  and 
firmly  bound  unto  Richard  Roe^  the  defendant  in  the  above  entitled 
action,  in  the  sum  of  Jive  hundred  dollars,  lawful  money  of  the 
United  States,  to  be  paid  unto  the  said  Richard  Roe^  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  for  which  payment,  well  and 
truly  to  be  made,  we  jointly  and  severally  bind  ourselves,  our  heirs, 
executors,  and  administrators  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  (his  18th  day  of  December^ 
A.D.  \%9e. 

The  condition  of  this  obligation  is  such  that  whereas  the  above 
named  yohn  Doe  has  applied  to  this  court  for  an  order  command- 
ing the  above  named  Richard  Roe  to  pay  to  said  John  Doe  a  cer- 
tain sum  of  three  hundred  dollars  (or  certain  papers^  to  wit^  naming 
them)  received  by  the  said  Richard  Roe  in  the  course  of  his  em- 
plojrment  as  the  attorney  of  the  said  yohn  Doe;  and  whereas  the 
said  Richard  Roe  claims  a  lien  upon  said  money  (or  papers)^  now, 
therefore,  in  case  the  said  yohn  Doe  shall  satisfy  said  lien  in  case 
the  same  be  determined  in  the  favor  of  said  Richard  Roe^  and  all 
damages  which  he  may  sustain  by  the  reason  of  the  granting  of 
such  order  not  exceeding  the  penalty  of  this  bond,  then  this  obliga- 
tion shall  be  void,  otherwise  of  force. 

Signed,  sealed,  and  delivered  in  presence  of :  )  yohn  Doe,       (sbal) 

David  F,  Peebles.  >  yohn  Fen.       f  sbal) 

A,  R.  Capehart,  )  Richard  Den. (s^al!) 

(Acknowledgment  of  principal  and  sureties,) 

VL  DISBARMENT  AND  SUSPENSION. 

1.  Order  Appointing  Attorney  to  Prefer  Chains. 

a.  In  Oeneral. 

Form  No.  3551. 

In   the   Matter  of   Charges  )   ^^^^^  Appointing  yosefh  Story  to 
aeainst  yeremtah  Mason  ^  >  t>  j  o    r     /m.  1 

Ax^  e  ^\.'    r^     ^   \  Prepare  and  Prefer  Charges.* 

an  Attorney  of  this  Court.  )  ^  ^ 

It  being  represented  to  this  court  that  yeremiah  Mason ^  one  of 
the  attorneys  of  this  couft,  has  been  guilty  of  violating  his  duties  as 
such  attorney,  it  is  therefore  •  ordered  :  That  yoseph  Story,  Es- 
quire, an  attorney  of  this  court,  be,  and  hereby  is,  appointed  to 
prepare,  prefer,  and  prosecute  charges  against  the  said  yeremiah 
Mason y  and  that  such  charges  be  presented  to  this  court  without 

delay. 

Form  No.  355a. 

(Precedent  in  In  re  Peyton",  12  Kan.  399.) 

In  the  Matter  of  E,  B,  Peyton^  an  Attorney  at  Law. 
The  court  having  received  information  that  F,  B.  Peyton^  one  of 
the  practicing  attorneys  at  the  bar  of  this  court,  did  on  the  second 

1.  For  the  formal  parts  of  an  order  in  a  particular  jurisdiction,  consult  the 
title  Orders. 

1032  Volume  II. 


8558.  A  TTORNE  TS.  8668* 

day  of  March^  1868 <,  on  the  occasion  of  an  application  at  that  time 
made  in  his  behalf  to  be  admitted  to  practice  as  an  attorney  in  this 
and  all  other  district  and  inferior  courts  in  this  state,  and  in  sup- 
port of  said  application,  cause  a  certain  paper  to  be  offered  pur- 
porting to  be  a  certificate  duly  executed  by  the  clerk  of  the  circuit 
court  of  Clay  county,  Indiana^  certifying  in  eflFect  that,  according 
to  the  records  of  said  court,  the  said  E,  B,  Peyton  had  been  duly 
admitted  as  an  attorney  at  law  to  practice  in  said  court,  and  that  on 
said  certificate  he  •  was  then  admitted  to  practice  as  an  attorney  in 
this  and  other  courts;  and  this  court  being  further  informed  that 
there  is  no  such  record  of  said  E.  B,  Peyton" s  admission  to  practice 
as  an  attorney  in  apy  of  the  proceedings  of  said  Clay  county  circuit 
court,  as  is  mentioned  in  said  certificate,  and  that  he  was  never 
known  or  recognized  as  an  attorney  by  said  circuit  court  or  any 
other  court  of  record  in  said  state,  or  any  othe/  state,  previous  to 
his  admission  by  this  court  at  the  time  aforesaid ;  and  the  court  be- 
ing further  informed  that  the  said  paper  purporting  to  be  a  certifi- 
cate as  aforesaid  is  a  base  forgery,  in  this :  that  after  it  had  been 
issued  by  said  clerk  the  name  of  the  person  in  whose  behalf  it  had 
been  given,  and  who  was  entitled  to  the  same,  was  erased,  and  the 
name  of  the  said  E,  B,  Peyton  inserted  in  place  thereof,  and  that 
this  was  done  with  his  —  Peyton'' s  —  knowledge  and  consent,  and 
with  the  fraudulent  intent  on  his  part  to  deceive  the  court ;  and  the 
court  having  good  reason  to  believe  that  the  information  which  it 
has  received  in  the  premises  is  true, —  now,  to  the  end  that  the  pub- 
lic good  may  be  conserved,  the  honor  and  respectability  of  the  legal 
profession  vindicated,  and  the  dignity  of  the  bench  maintained,  it 
is  ordered  that  the  matter  be  thoroughly  investigated;  and,  in 
furtherance  of  this  object,  the  court  hereby  appoints  R.  M.  Rug- 
gles^  W.  5.  Carroll,  Orrin  Miller,  Edwin  S.  Waterbury,  and  y. 
yay  Buck,  to  draw  up  a  proper  charge  in  the  case  against  the  said 
E.  B,  Peyton.  It  is  further  ordered  that  the  said  charge,  as  soon 
as  drawn,  be  given  to  the  clerk  of  this  court,  who  shall  immediately 
place  the  same  on  file,  and  record  it  as  in  case  of  informations,  and 
that  he  supply  the  said  Peyton  with  a  copy  of  the  same,  and  further 
notify  him  that  the  case  will  stand  for  hearing  on  the  sixth  of  No- 
vember^ i87j8. 

b.  Proseeuting  Attorney. 

Form  No.  35  53. 
(Precedent  in  State  v.  Chapman,  11  Ohio  430.) 

[(  Commencing  as  in  Form  No,  3551,  and  continuing  down  /o*)]i 
Ordered,  that  the  prosecuting  attorney  file  an  information  in  this 
court,  preferring  charges  for  malpractice  against  Samuel  Chapman, 
Jr.,  one  of  the  attorneys  of  this  court;  that  notice,  pursuant  to 
the  statute,  be  forthwith  issued  and  returned,  and  leave  is  given 
until  the  25th  of  November  inst,  to  take  depositions,  and  this  mat- 

1.  The  words  and  figures  to  be  supplied  within  [     ]  will  not  be  found  in 
the  reported  case. 
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ter  is  adjourned  to  the  next  session  of  the  coun  in  bank  for  further 
order. 

2.  The  Complaint  or  Aeeusatlon.^ 
a.  By  Attorney  Appointed  by  the  Ck)urt 

Form  No.  3554-^ 
State  of  Indiana^  )  In  the  Posey  Circuit  Courr. 

County  of   Posey.  \  April  Term.  i8P7 

Joseph  Story       ) 

against  >  Complaint.^ 

yeremiah  Mason. '^  ) 

Joseph  Story y  an  attorney  of  the  said  Posey  Circuit  Court,  in 
accordance  with  an  order  heretofore  made  by  the  said  court,  direct- 
ing him  to  prepare,  prefer,  and  prosecute  charges  against  the  above 
named  Jeremiah  Mason,  complains  of  the  said  Jeremiah  Mason, 
and  alleges  : 

1.  TheChargei — In  General, — Incer-        Information. — When  the  charges  are 

tain   cases   the   court   may  disbar  or  brought  to  the  attention  of  the  court  by 

suspend  an  attorney  without  the  inter-  information,  the  charging  part  will  be 

vention  of  formal  charges.     In  general,  the  same  as  in  Forms  Nos.  3554  to  3558. 

however,  and  particularly  where  the  For  the  formal  parts  of  an  information 

proceedings  are  not  commenced  by  the  in  a  particular  jurisdiction,  consult  the 

court,  the  charges  must  be  reduced  to  title  Informations. 
writing,  signed  by  the  prosecutor,  and        8.  The  facts  contained  in  this  com- 

verified  by  his  oath.  plaint  were  held  in  Strout  r.  Proctor, 

Alabama,  — Code    (18S6),     §f    873,  71  Me.  288,  to  be  such  as  not  only  w^ar- 

874.  ranted  but  required  the  court  to  disbar 

Arizona, — Rev.  Stat.  (1887),  $  109.  the  defendant.     See  also,  for  facts  suf- 

Arkansas, — Sand.  &  H.  Dig.  (1894),  ficient  to  warrant  disbarment  or  sus- 

§  443.  pension,  the   following  cases :    In   re 

California. — Code  Civ.  Proc.  (1886),  Cowdery,  69  Cal.  33;  In  re  Moore,  7a 

§4  290,  291.  Cal.  ^59;  In  re  Stephens,  77  Cal.  358; 

Georgia, — Code  (1882),  §f  421,  422.  People  v.  Green,  9  Colo.  506;  People 

Idaho. — Rev.  Stat.   (1887),  ($  4005,  v.  Goodrich,   79  111.   149;   People  v. 

4006.  Murphy,  119  111.  160;  Baker  v.  Com., 

Indiana.  —  Horner's    Anno.     Stat.  10  Bush  (Ky.)  593;  State  v.  Chapman, 

(1896),  §  976.  II  Ohio  430;  Davis  v.  State,  92  Tenn. 

Iowa, — ^Miller's  Code  (1890),  $  219.  635;  In  re  O ,  73  Wis.  604. 

Kansas. — Gen.  Stat.  (1889),  §  399.  3.  Title  of  Omim. — The  proceedings 

Minnesota, —  Stat.   (1894),   §§  6199,  may  be  variously  entitled,  but  in  some 

6200.  states  the  statute  provides  how  the  case 

Montana. — Code  Civ.  Proc.  (1895),  shall  be  docketed.    For  example,  where 

§§  419,  420.  the  proceedings  are  commenced  by  the 

Nevada. — Gen.  Stat.  (1885),  §4  ^545i  court  of  its  own  motion,  they  are  in 

2546.  the  name  of  the  state  in  Alabama  and 

North  Dahota. — Rev.  Codes  (1895),  Georgia,  while  if  commenced  on  the 

§  '434.  motion  of  a  third  person,  thev  are  in  the 

Oklahoma, — Stat.  (1893),  h  327.  name  of  the  state  ex  rel.     in  Arizona 

Oregon.  —  i     Hill's    Anno.     Laws  and  Arkansas,  however,  the  proceed- 

(1892) ,  4  1049.  ings  are  always  in  the  name  of  the  state. 

r^ifif^jj^f.— Shannon's  Code  (1896),  Ala.  Code  (1886),  4  881;   Rev.  Stat. 

k  5782.  Ariz.  (1887),  h  I";  Sand.  &  H.  Ark. 

Texas. — Rev.  Stat.  (1895),  art.  265.  Dig.  (1894),  ^  442;  Ga.  Code  (1882), 

Utah.  —  2   Comp.    Laws    (1888),   4§  4§  429»  430. 
3115,  3116.  4.  For  the  formal  parts  of  a  com- 

Wyoming. — Rev.  Stat.  (1887),  ^  129.  plaint  in   any  jurisdiction  when   the 

For     various    examples     of     such  proceeding  is  commenced  in  this  way, 

charges,  see  Forms  Nos.  3554  to  3558.  consult  the  title  Complaints. 
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• 

1.  That  the  said  yeremiah  Mason  is  an  attorney  at  law,  duly 
admitted  to  practice  as  such  in  all  the  courts  of  this  state. 

2.  That  he  has  violated  his  official  oath  in  that  he  has  not  con- 
ducted himself  m  his  office  with  all  good  fidelity  to  his  clients  in 
this :  That  on  or  about  the  first  day  of  Marchy  A.D.  i8P^,  by  false 
pretenses  and  representations,  he  obtained  the  signature  of  one  Ann 
M,  Haskell  to  a  bill  of  sale  of  her  household  goods,  and  other  chat- 
tels, to  one  Ida  M,  Mason  ^  his  wife ;  that  after  said  bill  of  sale  was 
obtained,  the  said  Ann  M.  Haskell  having  sought  his  advice  as  an 
attorney  and  counsellor,  he  induced  her  to  leave  the  state  of  Indiana, 
falsely  alleging  that  she  was  about  to  be  arrested  by  an  officer  and 
put  in  prison,  and  that  it  was  necessary  for  her  to  leave  the  state 
immediately  in  order  to  avoid  arrest ;  that  after  the  departure  of  said 
Ann  M,  Haskell,  in  consequence  of  said  false  representations,  the 

'  said  Mason  took  possession  of  the  goods  and  chattels  covered  by  the 
bill  of  sale,  and  refused,  upon  request,  to  deliver  said  goods  to 
the  said  Ann  M,  Haskell^  whereby  she  was  compelled  at  expense 
to  obtain  possession  of  her  property  by  an  action  of  replevin,  re- 
turnable to  the  Posey  Circuit  Court,  at  a  term  held  on  the  second 
Monday  of  October^  A.D.  \%96,  in  which  'action  she  has  obtained 
judgment  in  her  favor. 

Wherefore  he  prays  the  court  that  said  yeremiah  Mason  be  re- 
moved and  disbarred  from  practicing  in  any  of  the  courts  of  this 
state.  yoseph  Story, 

State  of  Indiana^  }       ^ 
County  of  Posey.   \ 

yoseph  Story,  being  first  duly  sworn,  upon  oath,  says  that  the 
charges  contained  in  the  foregoing  complaint  are  true  in  substance 
and  in  fact.  yoseph  Story, 

Subscribed  and  sworn  to  before  me, 

this  27th  day  of  March,  A.D.  i8^7. 

yohn  Hancock, 
(seal)  Clerk  Posey  Circuit  Court. 

Form  No.  3  555* 

(Precedent  in  In  re  Peyton,  12  Kan.  400.)  3 
[State  of  Kansas,  Lyon  County,  ss. 

In  the  District  Court  of  the  County  and  State  Aforesaid. 

1.  Vwlflcatlon. — As  to  the  necessity  contents  thereof;  that  the  same  is  true 

of  a  verification  generally,  see  sufroy  of  his  own  knowledge,  except  as  to  the 

note  I,  p.  1034.  matters  therein  Stated  on  information 

In  In  re  Hudson,  102  Cal.  467,  the  and  belief,  as  to  those  matters  that  he 

verification  was  held  to  be  insufficient  believes  it  to  be  true." 

when  in  the  w^ords  following:  Where  the  verification  is  by  a  third 

**  State  of  California,             )  ^  person   upon   information  and  belief, 

City  and  County  of  San  Francisco.  (  "  "  without  explanation  why  it  was   not 

•*  H.  A.  McCraney,  being  first  duly  made  by  one  of  the  informants,  it  is 

sworn,  deposes  and  says  that  he  is  the  insufficient.     Matter  of  Hotchkiss,  58 

affiant  in  the  foregoing  affidavit  and  Cal.  39. 

accusation,  that  he  has  heard  said  af!i-  2.  The  judgment  of  the  district  court 

davit  and  accusation,  and  knows  the  disbarring  the  defendant  in  this  case 
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In  the  Matter  of  Proceedings  against  E,  B,  Peyton  for  Contempt 
and  Deceit.  ]i 

The  undersigned  attorneys  appointed  by  the  district  court  of 
Lyon  county  to  prefer  charges  and  accusations  against  E,  B,  Pey- 
ton  for  deceit  and  contempt  practiced  on  said  court,  and,  in  obe- 
dience to  the  orders  of  the  said  court,  do  make  the  following 
accusations:  .  .  .*  That  thereupon,  and  on  said  second  of  March^ 
iS68y  and  upon  the  faith  and  credit  of  said  certificate  from  the  said 
clerk  of  Ctay  county  circuit  court  of  Indiana^  the  said  Lyon  county 
district  court  did,  by  an  order  duly  entered  upon  the  journal  of  said 
court,  admit  said  Peyton  to  practice  law  in  all  district  courts  and 
courts  inferior  thereto  in  said  state  of  Kansas;  that  said  certificate 
of  said  clerk  of  the  circuit  court  of  Clay  county,  Indiana^  so  pre- 
sented by  Peyton  to  said  Lyon  county  district  court  as  aforesaid, 
was  false,  fraudulent,  and  forged,  and  was  not  made  or  given  by 
the  clerk  of  said  circuit  court  of  Clay  county,  Indiana^  certifying 
that  said  E,  B,  Peyton  was  admitted  by  and  in  said  court  to  prac- 
tice law  in  said  state  of  Indiana :  .  .  .  that  said  Peyton^  when  he 
presented  said  paper  purporting  to  be  the  certificate  of  said  clerk, 
well  knew  that  said  certificate  was  false,  fraudulent,  and  forged, 
and  said  Peyton  presented  the  same  to  said  court  with  the  intent  to 
deceive  said  court,  and  for  the  purpose  of  procuring  his,  the  said 
Peyton* s^  admission  by  said  court  to  practice  law  in  the  state  of 
Kansas^  whereby  the  said  Peyton  became  and  was  guilty  of  a  con- 
tempt of  said  court;  .  .  .  that  the  deceit  and  contempt  by  the 
said  Peyton^  practiced  upon  the  said  Lyon  county  district  court  as 
aforesaid,  did  not  become  known. to  said  court  until  during  the 
present  year,  to- wit,  i87^,  and  full  and  convincing  proof  of  the 
same  did  not  come  to  the  knowledge  of  said  I^yon  county  district 
court  until  in  October^  i872. 

[Wherefore  (continuing  and  concluding  as  in  Eorm  No.  5554).]* 

b.  By  Private  Individual. 

Form  No.  3556. 

State  of  Indiana^  )  In  the  Posey  Circuit  Court. 
County  of  Posey,  \  April  Term,  i8P7. 

Joseph  Story      ) 

against  >  Complaint.* 

Jeremiah  Mason,  ) 

Joseph  Story  respectfully  shows  to  the  court : 

1 .  That  the  above  named  Jeremiah  Mason  is  an  attorney  at  law, 
duly  admitted  to  practice  as  such  in  all  the  courts  of  this  state. 

2.  That  (continuing  and  concluding  as  in  Form  No,  S55Jf), 

was  reversed  and  the  case  remanded  for  2.  Other  charges  are  omitted  from 
further  proceedings  on  several  grounds  the  reported  case, 
not  connected  with  anj  matter  of  form.  3.  The  words  to  be  supplied  within 
1.  The  words  enclosed  in  [    ]  will  not  the  [    ]  will  not  be  found   in  the  re- 
be  found  in  the  reported  case,  but  have  ported  case, 
been  added  to  render  the  form  complete.  4.  See  su^ra^  note  4,  p.  1023. 
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e.  By  a  Bar  Assoeiation. 

Form  No.  3557. 

(Precedent  in  Serfass's  Case,  116  Pa.  St.  456.)! 

[In  re  )  In  the  Court  of  Common  Picas  for 

yoshua  jR,  Serfassy        >  the    County   of    Northampton  ^ 

respondent.  )  January Term,iS87, No. 4^3.]^ 

And  now,  yanuary  5,  A.D.,  i8<97,  the  Bar  Association  of 
Northampton  county,  by  Prank  W,  Edgar ^  P.  C,  Evans  and 
R.  C.  Stewart^  its  representatives  and  committee  duly  appointed, 
authorized  and  instructed  for  the  purpose,  complain  to  the  court 
and  allege  that  yoshua  R.  Serf  ass  ^  Esq.,  a  member  of  the  bar  of 
this  couilty,  has  practiced  mischief  and  deceit,  has  been  unfaithful 
to  the  court  and  to  his  clients,  is  unworthy  of  public  confidence, 
and  is  unsafe  and  unfit  to  be  trusted  with  the  powers,  duties  and 
responsibilities  of  the  office  of  attorney,  and  move  the  court  tp  en- 
ter a  rule  on  the  said  yoshua  R,  Serf  ass  ^  Esq. ,  to  show  cause  why 
his  name  shall  not  be  stricken  from  the  roll  of  attorneys. 

And  the  said  F.  W.  Edgar^  P.  C  Evans  and  /?.  C.  Stewart 
further  show  the  court  that  specific  complaints  of  professional  im- 
proprieties, misconduct  and  dishonesty,  corrupt  practices  and  in- 
fidelities to  the  court  and  to  his  clients,  and  general  complaints  of 
misbehavior  in  his  office  of  attorney,  were  made  to  the  said  Bar  As- 
sociation by  several  reputable  persons  against  the  said  yoshua  R,  Ser^ 
fass^  Esq.,  an  attorney  of  this  court  and  resident  in  the  borough  of 
Easton^  in  said  county,  but  not  a  member  of  the  said  Bar  Association, 

That  said  complaints  were  referred  for  investigation  to  a  special 
committee  of  said  association,  consisting  of  Simeon  B.  Chase^  W. 
H.  Armstrong.  P,  C  Evans ^  H,  y.  Steele  and  Aaron  Gold- 
smithy  Esqs, ,  who  heard  the  statements  of  the  several  persons  con- 
versant with  the  facts,  and  also  heard  the  counter  statements  of  Mr. 
Serf  ass  ^  who  was  invited  to  be  present,  and  who  appeared  before 
the  said  committee.  The  affidavits  of  several  persons  were  also 
submitted  by  the  complainants  and  by  Mr.  Serf  ass  to  the  said  com- 
mittee, who,  after  careful  consideration  of  all  the  matters  laid 
before  them,  reported  that  Mr.  Serfass  had  behaved  improperly 
in  his  office  as  attorney,  and  recommended  that  the  association^  take 
prompt  action  to  secure  judicial  examination  of  his  conduct. 

Whereupon  the  said  association  resolved  that  the  matter  be  laid 
before  this  court,  and  that  the  court  be  moved  to  enter  a  rule  upon 
the  said  yoshua  R.  Serfass^  Esq.,. to  show  cause  why  his  name 
shall  not  be  stricken  from  the  roll  of  attorneys  of  this  court,  and 
appointed  the  said  E,  W,  Edgar ^  P.  C  Evans  and  R.  C.  Stewart 
a  committee  to  represent  the  association  in  this  proceeding,  who 
now  present  charges  against  the  said  yoshua  R,  Serfass^  and  make 
specifications  thereof  as  follows  : 

1.  See  also  a  recent  precedent  in  [  ]  will  not  be  found  in  the  reported 
Bar     Assoc,     v,    Greenhood    (Mass.     case,  but  have  been  added  to  render 

1897),  4^  ^*  ^'  l^^P-  5^-  ^^  form  complete. 

S.  The  words  and  figures  enclosed  in 
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First.  That  said  Serf  ass  fraudulently  altered  a  receipt  given  him 
by  the  recorder  of  deeds  of  said  county,  showing  merely  the  fact 
that  a  certain  instrument  of  writing  was  left  for  record  and  the 
amount  of  fees  due,  by  erasing  the  cancellation  of  the  printed  words 
'  *  received  payment, ' '  so  that  the  receipt  appeared  to  show  payment  of 
one  dollar  and  twenty-Jive  cents  by  said  Serf  ass  to  the  said  recorder. 

Second.  And  that  said  Serf  ass  oflFered  said  altered  receipt  in  evi- 
dence in  his  own  behalf,  in  the  trial  of  the  suit  of  y.  /?.  Serf  ass  v. 
y.  R,  Crawford^  before  the  Honorable  W.  W,  Schuyler^  President 
Judge  of  this  court,  on  December  eighth^  eighteen  hundred  and 
eighty-six^  in  which  suit  he,  the  said  Serf  ass  ^  plaintiff,  testified  in 
his  own  behalf,  and  addressed  the  court,  and  claimed  that  said  receipt 
showed  a  payment  of  one  dollar  and  twentyfive  cents  by  him  to  the 
recorder  for  and  on  behalf  of  the  said  Crawford^  the  defendant. 

Third.  And  that  the  said  Serfass^  well  knowing  that  he  had  not 
paid  the  said  sum  of  one  dollar  and  twenty  five  cents  to  the  recorder, 
produced  said  altered  receipt  to  the  recorder,  and  alleged  that  he 
had  paid  said  sum,  and  that  this  was  the  voucher  for  the  same. 

Fourth.  That  said  Serfass^  about  a  year  ago,  when  the  case  of  Ar- 
ner  v.  Kaniper  was  called  for  argument,  willfully  deceived  the  court 
and  stated  that  B.  F»  Packenthall^  Esq.,  the  opposing  counsel,  did 
not  desire  to  be  heard  and  was  willing  that  the  court  should  de- 
termine the  case  upon  the  ex  parte  arg^ument  of  said  Serf  ass  ^  when 
in  fact  Mr.  Fackenthall  was  sick  and  had  requested  the  said  Ser- 
fass  to  postpone  the  argument  until  he  could  be  present  and  heard. 

Fifth.  That  said  Serfass^  without  authority  and  without  retainer, 
appeared  for  the  defendant  in  the  case  of  Fitzer  v.  Eschenour^  be- 
fore Reuben  Kolb^  Esq.,  a  justice  of  the  peace  of  this  county,  and 
demanded  that  the  proceedings  be  set  aside,  stating  to  the  justice 
that  the  defendant  was  a  non-resident  and  that  a  long  summons 
had  issued,  and  produced  a  witness  to  prove  the  non-residence  of 
the  defendant,  and  also  testified  to  the  fact  himself.  The  suit  was 
discontinued  and  a  short  summons  issued,  when,  at  the  return  day 
thereof,  the  said  Serf  ass  again  appeared  for  the  said  defendant  and 
demanded  that  the  short  summons  be  quashed  because  said  defendant 
was  a  resident  of  Easton^  in  said  county,  and  produced  a  witness 
who,  with  himself,  testified  to  this  fact.  The  justice  gave  judg- 
ment for  the  plaintiff,  when  said  Serf  ass  sued  out  a  certiorari  from 
the  Court  of  Common  Pleas^  for  the  mere  purpose  of  harassing 
said  Fitzer^  and  of  burdening  him  with  costs  and  expense. 

Sixth.  That  said  Serf  ass  was  employed  and  retained  by  Henry 
TeglCy  in  i8^i,  on  his  removal  from  Easton^  to  attend  to  his  busi- 
ness and  to  collect  the  rents  of  his  wife's  real  estate,  and  to  pay  the 
interest  on  certain  mortgages  upon  Mrs.  Tegle^s  property  held  by 
Aaron  Serfass^  the  father  of  said  yoshua^  and  to  account  to  them, 
the  said  Iienry  Teagle  and  wife.  And  the  said  yoshua  R,  Serf  ass  col- 
lected the  rents  for  some  five  years,  and  also  received  sums  of  money 
from  said  Tegle  to  apply  upon  the  said  mortgages,  but  neglected 
and  refused  to  account  to  said  Tegle;  and  while  acting  as  attorney 
aforesaid,  for  said  Tegle  and  wife,  he,  the  said  Serfass^  without 
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notice  to  them,  brought  suits  to  foreclose  said  mortgages  on  behalf 
of  his  father,  the  said  Aaron ^  in  order  to  oblige  the  said  Tegle 
and  wife  to  pay  the  ten  per  cent,  collection  fee  provided  for  in  the 
mortgages  as  part  of  the  costs  of  foreclosure  to  him,  the  said  yoshua. 
And  this,  although  said  •  Tegle  was  willing  and  ready  to  pay  the 
amounts  due  on  said  mortgages,  and  had  requested  said  yoshua  to 
make  a  statement  of  the  amount  due,  which  he  refused  to  do,  and 
purposely  avoided  meeting  said  Teagle. 

Seventh.  That  said  yoshua  R,  Serf  ass  was  sued  before  Reuben 
Kolh^  a  justice  of  the  peace  in  said  county,  and  upon  the  return  day 
of  the  summons,  before  the  customary  hour  of  grace  had  expired,  he, 
the  said  Serf  ass  ^  went  to  a  telephone  and,  calling  up  said  Kolh^  with- 
out disclosing  his  name,  pretended  that  he  was  at  the  court-house 
speaking  in  behalf  of  the  officials  there  or  some  other  person,  and 
urgently  requested  the  said  Kolb  to  come  to  the  court-house,  saying, 
**  You  are  wanted  right  away,"  or  words  to  that  effect,  thus  attempt- 
ing to  decoy  the  said  justice  away  from  his  office  within  the  hour, 
that  he,  the  said  Serfass^  might  take  advantage  of  the  justice's 
absence  to  prevent  juagment. 

Eighth.  That  said  Serfass^  several  months  ago,  brought  a  suit  on 
behalf  of  one  Toung  against  JSyer  db  Bruce^  before  yohn  B.  Otto^ 
a  justice  of  the  peace  of  said  county,  and  recovered  judgment.  The 
claim  was  afterwards  settled  by  Serfass  taking  a  note  for  the  judg- 
ment and  costs.  When  Peter  S.  Iitulsizer,  the  constable  who  had 
served  the  process  in  said  suit,  not  knowing  how  the  case  had  been 
settled,  demanded  his  costs,  the  said  Serfass  told  him  they  had 
not  been  paid  and  he  would  have  to  sue  Eyer  db  Bruce  for  them. 
On  suit  being  brought  by  said  Hulsizer  against  Eyer  db  Bruce  for 
his  costs,  the  case  was  dismissed  by  the  justice  on  the  admission  of 
said  Serfass  that  he  had  taken  a  note  for  the  same,  which  was  not 
yet  due. 

Ninth.  That  said  Serfass  has  exhibited  in  his  professional  inter- 
course a  trifling  and  insincere  character,  which  renders  him  unwor- 
thy the  confidence  of  the  court  and  clients,  and  which  brings  him  and 
the  profession  to  which  he  belongs  into  reproach  and  disrepute. 

F.   W.  Edgar, 
P.  C.  Evans, 
R.  C.  Stewart, 
For  the  Bar  Association. 

d.  By  an  Attorney  General,  i 

Form  No.  3558. 

In  the  Supreme  Court  of  Illinois. 
Northern  Grand  Division. 

yanuary  Term,  A.D.  18^^. 
George  Hunt,  Attorney  General  of  the  state  of  Illinois,  who  sues 

1.  This  information  contains  sub-  159,  was  held  to  be  sufficient  to  au- 
ttantially  the  same  statement  of  facts  thorize  the  court  to  strike  the  defend- 
which  in  People  v.  Murphy,  119  111.     ant's  name  from  the  roll  of  attorneys. 
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for  the  said  state  of  Illinois^  in  this  behalf  comes  into  court  here  on 
this  day,  and  for  said  people  and  in  the  name  and  by  the  authority 
thereof,  at  the  relation  of  one  Matthias  Loos,,  gives  the  court  here 
to  understand  and  be  informed :  ^ 

First.  That  on  the  twenty-third  day  of  February^  i87P,  one 
Prank  S.  Afurphy,  then  and  there  being  attorney  and  counsellor  at 
law  of  said  state  under  and  by  virtue  of  a  license  issued  by  this  hon- 
orable court,  did  enter  into  a  contract  with  one  Margaret  Rafferty, 
now  deceased,  to  foreclose  and  collect  the  amount  due  on  a  certain 
mortgage,  for  a  fee  of  one  hundred  and  fifty  dollars,  and  that  after 
the  foreclosure  of  the  said  mortgage,  to-wit,  on  the  thirteenth  day 
of  March^  iS80,  he  collected  thereon  three  hundred  and  thirty  dol- 
lars, which  said  sum,  after  demand  made  and  tendering  of  said  fee, 
he  refused  to  pay  over  to  the  administrator  of  the  said  Margaret 
Rafferty, 

Second.  That  the  said  Frank  S.  Murphy,  while  sustaining  the 
relation  of  attorney  to  the  relator,  Matthias  Loos,  procured  his  intox- 
ication, and  while  in  that  condition  caused  him  to  be  served  with 
process  to  answer  a  demand  in  favor  of  said  Murphy  which  had 
already  been  settled,  and  by  reason  of  said  Loos'* s  intoxication  ob- 
tained a  judgment  by  default  against  him  under  which  he;  the  said 
Murphy,  caused  to  be  sold  a  certain  lot  belonging  to  the  said  Loos 
and  obtained  a  sheriff's  deed  therefor. 

Third.  That  while  defending  one  y.  Austin  in  the  Knox  Circuit 
Court  on  the  charge  of  manslaughter,  the  said  Afurphy  induced 
said  Austin  to  make  an  affidavit  for  a  continuance  on  account  of 
the  absence  of  one  Nelson  West,  a  witness  in  said  cause,  alleging 
that  said  witness  was  not  absent  by  the  consent  of  the  affiant,  when 
in  truth  and  in  fact  the  said  Murphy  well  knew  that  said  witness 
was  absent  by  the  consent  of  the  said  Austin  and  of  himself  also, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided 
and  the  rules  of  the  court  and  against  the  peace  and  dignity  of  the 
said  people  of  the  state  of  Illinois.  George  Hunt, 

Attorney  Greneral. 

8.  Notice  of  Piling  of  Complaint. 

Form  No.  3559. 

State  of  Indiana,  )  In  the  Posey  Circuit  Court, 

County  of  Posey.  \  April  Term,  18^. 

J    ep  y      i  Notice  of  Filing  Complaint  to  Disbar  (or  Sus- 

<v  •  z  a>r  C  pend)  from  Practice. 

Jeremiah  Mason.  )  r        1 

To  the  above  named  defendant : 

You  are  hereby  notified  that  a  complaint  has  been  filed  in  the 

Posey  Circuit  Court  by  the  above  named  Joseph  Story,  alleging 

1.  For  the  formal  parts  of  an  in-  disbarment  are  commenced  bj  infor- 
formation  in  any  jurisdiction  where  mation,  consult  the  title  Inform a- 
proceedings   against  an  attorney   for    tions. 
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(here  set  out  the  material  facts  contained  in  the  complaint)  and 
praying  that  you  be  disbarred  (or  suspended)  from  practice  as  an 
attorney  at  law.  And  you  are  further  notified  to  appear  and  show 
cause  within  Jive  days  of  the  service  of  this  notice  why  judgment 
should  not  be  rendered  against  you  as  prayed  for. 

Witness  my  hand  and  the  seal  of  said  court  this  third  day  of 
Aprils  i8P7.  yohn  Hancock^ 

(seal)  Clerk  of  the  Posey  Circuit  Court. 

4.  Order  or  Rule  to  Show  Cause  why  Name  should  Not  be 

Stricken  fi*om  the  Boll. 

Form  No.  3560.1 

In  the  Matter  of 

Robert  Brown 

on  the  Relation  of  the 

Bar  Association  of 

Baltimore  City. 

Whereas,  the  Bar  Association  of  Baltimore  City  has  brought  to 
the  attention  of  this  court,  by  means  of  a  communication  from  Con- 
way  W.  Sams,  Secretary,  under  date  of  yuneS,  i8P^,  and  the  enclo- 
sures therewith,  marked/?^j^or/ 1  ^nd.Report2y  which  communication 
and  enclosures  are  directed  to  be  filed  herewith,  certain  alleged  facts, 
which  call  for  an  investigation  as  to  the  propriety  of  alio  wing /?(?^«r/ 
Brown,  a  member  of  the  bar  of  this  court,  to  continue  in  the  practice 
of  the  law  :  Now  therefore  it  is  by  the  court  this  9th  day  of  yune, 
iS96,  ordered  that  the  said  Robert  Brown  answer  the  facts  so  al- 
leged against  him  and  show  cause  on  or  before  the  22d  day  of  yune^ 
iS96,  why  his  name  should  not  be  stricken  from  the  roll  of  attorneys 
of  this  court  for  alleged  professional  misconduct,  provided  a  copy  of 
this  order  be  served  upon  the  said  Robert  Brown  by  the  sheriff 
of  Baltimore  City  on  or  before  the  12th  day  of  yune,  tS96, 

And  it  is  further  ordered  by  the  court  that  the  Bar  Association 
of  Baltimore  City  be  and  it  is  hereby  requested  to  employ  counsel 
to  appear  for  the  relator  in  the  further  conduct  of  this  proceeding 
and  that  a  copy  of  this  order  be  mailed  to  the  secretary  of  said 
association  by  the  leave  of  this  court. 

Form  No.  3561.2 

In  the  MsLtter  of  Robert  Brown,  )  In  the  District  Court  of  the  United 
R.ule  to  Show  Cause  why  He  >      States  for  the  District  of  Alary- 
should  Not  be  Disbarred.        )      land. 
The  clerk  will  enter  a  rule  upon  Robert  Brown  to  show  cause  why 

he  should  not  be  disbarred  and  his  name  stricken  from  the  roll  of 

attorneys  of  the  United  States  District  Court  and  the  United  States 

Circuit  Court  for  the  District  of  Maryland. 

1.  This  form  is  copied  from  the  files  2.  This  form  is  copied  from  the  files 
of  the  Supreme  Bench  of  Baltimore  of  the  United  States  District  Court  for 
City.  the  District  of  Maryland. 
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First.  For  the  reason  that  on  November  P,  i8d4)  he  was  indicted 
by  the  Grand  Jury  in  said  District  Court  for  unlawfully,  corruptly 
and  wilfully  demanding  and  receiving  from  a  pensioner,  Stui  yohn- 
son,  for  his  services  in  prosecuting  her  claim  for  pension,  the  sum  of 
twelve  dollars,  which  sum  was  not  ordered  to  be  paid  to  him  by  the 
Commissioner  of  Pensions,  contrary  to  the  Act  of  June  27,  1890; 
and  he  was  tried  on  said  indictment  and  was  convicted  and  sen- 
tenced to  be  imprisoned  and  to  pay  a  fine. 

That  in  said  trial  he  was  witness  in  his  own  behalf  and  swore 
that  he  never  demanded  the  %12  from  the  pensioner  for  services,  but 
solely  for  expenditures  made  at  her  instance  and  request.  When 
shown  a  bill  which  he  had  rendered  for  services  and  expenses,  on 
which  he  had  brought  suit  and  after  a  trial  had  obtained  judgment 
for  %12  against  the  pensioner,  he  testified  that  the  bill  was  so  made 
out  to  include  services  at  the  request  of  the  pensioner's  son ;  who 
testified  to  the  contrary. 

The  jury  were  instructed  that  if  they  were  satisfied  the  amount 
collected  was  really  for  money  expended  on  the  pensioner's  behalf, 
a.nd  not  for  services,  they  should  acquit  Brown,  The  jury  con- 
victed him,  thus  finding  that  he  had  sworn  falsely  in  his  own 
defense,  of  which  fact  the  judge  who  presided  at  the  trial,  and  who 
now  directs  this  rule  to  be  laid,  was  conclusively  satisfied  and  con- 
vinced by  the  testimony. 

Second.  For  the  reason  that  on  March  18,  i8P5,  said  Brown  was 
indicted  by  the  Grand  Jury  in  the  said  District  Court  for  perjury  in 
having  falsely  testified  in  his  own  behalf  in  the  said  Johnson  case, 
and,  upon  a  trial  of  the  matters  charged  in  said  indictment  by  a 
jury,  was  convicted  and  sentenced.  That  after  serving  a  part  of 
his  sentence  of  imprisonment,  and  during  the  absence  in  England 
of  the  judge  who  presided  at  said  trial,  and  while  the  Honorable 
Robert  W.  Hughes  was  holding  the  said  District  Court,  said  Brown 
obtained  from  Judge  Hughes  an  order  granting  him  a  new  trial  in 
said  perjury  case,  which  the  said  Hughes  granted  because  it  was 
made  to  appear  to  him,  as  he  states  in  his  opinion,  that  the  perjury 
had  been  proved  by  only  one  witness  unsupported  by  corroborating 
circumstances  —  which  to  the  knowledge  of  the  judge  who  presided 
at  the  trial  was  an  error  as  to  the  fact  —  and  because  the  matters 
testified  to  by  said  Brown  did  not  constitute  a  good  defense  to  the 
indictment,. and  were  therefore  not  material  and,  although  false,  did 
not  constitute  the  crime  of  perjury.  But  it  still  remains  a  fact  that 
the  jury  in  the  perjury  case  did  find  that  as  to  the  matters 
charged  in  the  indictment  said  Brown  did  swear  falsely  and  cor- 
ruptly, and  of  this  the  judge  who  presided  at  the  trial  and  now 
directs  this  rule  to  be  laid  was,  and  is,  well  satisfied  and  convinced. 

Third.  For  the  reason  that  upon  the  return  of  said  judge  who  pre- 
sided at  said  trials,  a  motion  was  made  by  the  District  Attorney  of 
the  United  States  to  strike  out  the  said  order  in  the  perjury  case,  by 
which  a  new  trial  was  granted,  as  having  been  made  improvidently 
and  without  warrant  of  law  in  that  the  said  motion  for  a  new  trial 
was  made  after  the  term  at  which  the  judgment  was  entered  and  after 
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the  prisoner  had  actually  served  part  of  his  sentence,  and  hecause  his 
conviction  and  sentence  would  bar  any  further  proceedings  against 
him  on  that  indictment,  and  said  motion  of  said  District  Attorney 
was  set  to  be  heard  on  August  S^  iS95;  and  on  ^ufy  30,  i895,  said 
Brown  sent  said  Honorable  Robert  W.  Hughes  to  his  home  in  K<r- 
ginia  the  following  untruthful  telegram  : 

*'  To  Judge  Hughes  : 

Judge  Morris  has  made  a  bitter  attack  on  you  in  regard  to  your 
decision  in  my  case.  Can  you  be  in  Bait,  before  Saturday  next? 
I  have  sent  you  papers.     Answer.  Robert  Brown." 

which  statement  was  false  to  the  knowledge  of  the  judge  who  directs 
this  rule  to  be  laid,  as  he  is  the  Judge  Morris  mentioned  in  said  tele- 
gram, and  be  had  carefully  refrained  from  expressing  any  opinion 
about  the  action  of  Judge  Hughes,  The  said  telegram,  as  delivered 
to  Judge  Hughes,  is  hereto  appended. 

Fourth.  For  the  reason  that  in  the  trial  of  said  yohnson  case, 
which  was  tried  by  the  agreement  of  said  Brown  at  the  same  time 
and  before  the  same  jury  with  two  other  illegal  pension  fee  cases 
against  the  said  Brown,  and  also  a  case  against  him  and  others  for 
a  conspiracy  to  obtain  a  pension,  it  was  discovered  at  the  end  of  the 
first  day  of  the  trial  that  one  of  the  jurors  was  disqualified ;  and  on 
the  next  morning  the  judge  called  attention  to  that  fact.  After 
some  discussion  as  to  what  course  should  be  pursued,  said  Brown 
stated  that  he  was  most  anxious,  on  account  of  his  engagements,  to 
save  time,  and  did  not  wish  to  begin  the  trial  over  again,  and  at  his 
instance  it  was  agreed  that  the  disqualified  juror  should  be  with- 
drawn and  the  trial  proceed  and  the  verdict  be  taken  as  if  rendered 
by  twelve  jurors  and  no  entry  be  made  on  the  record  of  the  with- 
drawal of  the  disqualified  juror. 

In  the  said  trials,  said  jury  disagreed  as  to  three  of  said  indict- 
ments and  convicted  him  in  one,  namely,  the  yohnson  case ;  where- 
upon, said  Brown,  notwithstanding  his  agreement,  filed  over  his 
own  signature  a  motion  in  arrest  of  judgment  upon  the  ground  that 
he  could  not  be  convicted  by  the  verdict  of  eleven  jurors  and  con- 
tended that  said  verdict  on  that  ground  must  be  set  aside. 

And  it  is  now  ordered  that  said  Brown  may  show  cause  why,  for 
the  reasons  aforesaid,  he  should  not  be  disbarred  and  stricken  from 
the  roll  of  attorneys  of  the  said  District  and  Circuit  Courts,  and  the 
matter  is  set  for  hearing  on  Xh&jirst  day  of  yuly,  iS96;  and  the  clerk 
will  at  once  cause  a  copy  hereof  to  be  served  on  the  said  Robert 
Brown,  Thos,  y,  Morris, 

U.  S.  District  Judge. 

Form  No.  356a. 

(Precedent  in  State  v.  Holding,  i  McCord  L.  (S.  Car.)  379.) 
\{Caption.)y 
whereas,  Mr.  yoseph  Holding,  an  attorney  at  law,  of  the  Court 

1.  The  caption  is  not  set  out  in  the  of  an  order  in  a  particular  jurisdiction, 
reported  case.     For  the  formal  parts    consult  the  title  Orders. 
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of  Common  Pleas  and  Sessions  of  this  State,  has  been  convicted  of 
the  crime  of  attempting  to  suborn  a  witness  to  commit  perjury; 
whereupon,  by  reason  of  the  said  conviction,  and  of  the  evidence 
adduced  in  support  of  the  indictment  for  the  said  yoseph  Holdings 
it  is  ordered,  that  the  said  yoseph  Holding'  do  show  cause  at  the 
next  session  of  the  Constitutional  Court  of  Appeals^  to  be  holden 
at  Charleston^  why  he,  the  -said  yoseph  Holdings  should  not  be 
stricken  from  the  roll  of  attorneys,  and  be  deprived  of  his  commis- 
sion as  attorney  at  law.  It  is  further  ordered  that  this  rule  be 
served  upon  the  said  yoseph  Holdings  and  the  service  be  certified 
by  the  sheriff  of  this  district,  and  endorsed  upon  the  said  rule 
and  transmitted  to  the  said  Constitutional  Court  of  Appeals^  at 
Charleston, 

Form  No.  3563. 

■  (Precedent  in  Ex  p.  Wall,  107  U.  S.  266.) 

Circuit  Court  of  the  U.  ^.,  So,  District  of  Florida, 

March  Term,  18^^. 

Whereas  it  has  come  to  the  knowledge  of  this  court  that  one  y, 
B.  Wall,,  an  attorney  of  this  court,  did,  on  the  sixth  day  of  this 
present  month,  engage  in  and  with  an  unlawful,  tumultuous,  and 
riotous  gathering,  he  advising  and  encouraging  thereto,  take  from 
the  jail  of  Hillsborough  County,  and  hang  by  the  neck  until  he  was 
dead,  one  yohn^  otherwise  unknown,  thereby  showing  such  an 
utter  disregard  and  contempt  for  the  law  and  its  provisions,  which, 
as  a  sworn  attorney,  he  was  bound  to  respect  and  support,  as  shows 
him  to  be  totally  unfitted  to  occupy  such  position  : 

It  is  hereby  ordered  that  said  y.  B,  Wall  be  cited  to  appear  and 
show  causQ  by  eleven  o'clock  Wednesday,,  the  eighth  instant,  why 
his  name  should  not  be  stricken  from  the  roll  of  attorneys,  and  he 
be  disbarred  and  prohibited  from  practising  herein. 

yames  W.  Locke^  District  Judge. 

Tampa,  Florida,  March  7,  i8<9^. 

6.  Order  Continuing  ProceedingB. 

Form  No.  3564. 
(Precedent  in  In  re  Peyton,  12  Kan.  401.) 

\i  Caption  as  in  Form  No.  3555, )'\'^ 

The  said  F,  B,  Peyton  now  failing  to  appear,  it  is  ordered  that 
this  cause  be  continued  to  and  set  for  hearing  on  Monday,  the 
twenty-third  of  December,  i^72,  at  which  time  the  said  Peyton  is 
required  to  appear  and  answer  the  charges  of  contempt  now  pend- 
ing in  this  court  against  him ;  and  it  is  further  ordered  that  the 
clerk  of  the  court  give  to  the  sheriff  of  Lyon  county  a  copy  of  this 

1.  The  words  to  be  supplied  within  the  [  ]  will  not  be  found  in  the  re- 
ported case. 
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order,  and  that  the  said  sheriff  forthwith  serve  the  same  on  E.  B. 
Peyton;  and  it  is  further  ordered  that  the  said  sheriff  notify  the 
said  Peyton  that  depositions  to  be  offered  in  evidence  on  the  trial 
of  this  cause  will  be  taken  at  the  office  of  the  clerk  of  the  circuit 
court  in  the  town  of  Bowling  Green  ^  in  the  county  of  C/ay,  in  the 
state  of  Indiana^  on  Monday  the  twenty-ffth  of  November^  i87i&, 
between  the  hours  of  8  o'clock  A.M.  and  6  o'clock  P.M.  of  said 
day,  and  to  be  continued  from  day  to  day  between  said  hours  till 
all  are  taken. 


6.  Answer  to  Order  or  Rule  to  Show  Cause  why  Name 
should  Not  be  Stricken  fi*om  the  Roll. 

Form  No.  3565. 
(Precedent  in  In  re  Peyton,  13  Kan.  401.) 

t(  Caption  as  in  Form  No.  3565.)]^ 
^omes  now  the  said  E,  B.  Peyton^  the  respondent  in  the  above- 
entitled  cause,  by  J^ohn  V.  Sanders^  P,  B.  Plumb ^  yohn  W.  Lynn^ 
and  Aimer  in  Gillette  his  attorneys,  and  in  compliance  with  the 
order  of  the  court  heretofore  made  in  said  cause  requiring  said  re- 
spondent to  appear  on  this  twenty-third  day  of  December^  i87i^, 
and  answer  to  the  charge  of  contempt  preferred  against  him  in  said 
cause,  and  for  his  answer  to  said  charge  denies  each  and  every  alle- 
gation therein  contained. 

\yohn  V.  Sanders^ 
P.  B,  Plumb, 
yohn  W.  Lynn, 
Aimer  in  Gillett, 

Attorneys  for  Respondent.]' 

Form  No.  3566. 

(Precedent  in  Bx  /.  Schenck,  65  N.  Car.  355.) 
Gaston  County: 

In  Superior  Court, 

In  the  Matter  of  David  Schenck. 

This  respondent  having  been  served,  on  the  8th  inst.,  with  a  copy 
of  an  order  rendered  by  the  court  on  that  day  {Jiere  reciting  the 
order  mentioned  heretofore^ ,  now  on  this  the  ISth  day  of  May,  in 
open  Court  appears,  and  for  cause  to  the  contrary  shows: 

I  St.  That  having  been  duly  licensed  to  practice  law  as  an  Attor- 
ney of  said  Court,  he  has  the  lawful  right  to  continue  so  to  practice 
in  said  Court  without  restraint  or  impediments,  for  that  he  has  not 
been  convicted,  or  in  open  Court  confessed  himself  guilty  of  any 
criminal  offence,  showing  him  unfit  to  be  trusted  in  the  discharge 

1.  The  words  to  be  supplied  within  2.  The  words  enclosed  in  [  ]  will  not 
the  [  ]  will  not  be  found  in  the  re-  be  found  in  the  reported  case,  but  have 
ported  case.  been  added  to  render  the  form  complete. 
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of  the  duties  of  his  profession  according  to  the  provisions  of  the 
statute  in  such  case  made  and  provided. 

2nd.  This  respondent  affirms  that  he  has  never  been  convicted, 
or  in  open  Court  confessed  himself  guilty  of  any  criminal  offence, 
showing  him  to  be  unfit  to  be  trusted  in  the  discharge  of  his  profes- 
sion, and  therefore  denies,  that  this  Court  has  the  power  to  law- 
fully make  the  order  temporarily  disabling  him  from  practicing  his 
profession,  and  further  denies  that  it  has  any  jurisdiction  in  the 
premises  to  continue  and  enforce  it. 

Wherefore  he  insists  that  said  order  be  discharged,  and  respond- 
ent be  permitted  to  exercise  his  right  as  an  Attorney  and  Counsellor, 
agreeable  to  the  Constitution  and  the  laws  of  the  land. 

D,  Sckenck. 

Form  No.  3567. 

(Precedent  in  Ex  p.  Wall,  107  U.  S.  267.) 

[Circuit  Court  of  the  U.  5".,  So,  District  of  Florida. 

March  Term,  i8^j?. 
In  the  Matter  of  the 
Disbarment  of  J.  B.  WalLY 

This  respondent,  now  and  at  all  times  hereafter  saving  and  re- 
serving to  himself  all  and  all  manner  of  benefits  of  exception  to  the 
many  errors,  uncertainties,  and  imperfections  in  the  said  rule  con- 
tained, prays  leave  to  object,  as  if  he  had  demurred  thereto,  to  the 
right,  authority,  or  jurisdiction  of  this  court  to  issue  said  rule  and 
require  him  to  answer  it : 

ist.  Because  said  rule  does  not  show  that  the  matters  therein 
charged  took  place  in  the  presence  of  the  court,  or  were  brought  to 
the  knowledge  of  the  court  by  petition  or  complaint  in  writing  un- 
der oath ;  and, 

2d,  Because  respondent  is  charged  in  said  rule  with  a  high  crime 
against  the  laws  of  Florida  not  cognizable  in  this  court,  and  for 
which,  if  proven,  this  respondent  is  liable  to  indictment  and  prose- 
cution before  the  State  court ;  but  for  answer  to  so  much  of  said 
rule  as  this  respondent  is  advised  that  it  is  material  or  proper  for 
him  to  make  answer  to,  answering,  saith  — 

He  denies  counselling,  advising,  encouraging,  or  assisting  an  un- 
lawful, tumultuous,  and  riotous  gathering  or  mob  in  taking  one 
yohn  from  the  jail  of  Hillsborough  County  and  causing  his  death 
by  hanging  in  contempt  and  defiance  of  the  law,  or  that  he  has  been 
guilty  of  any  unprofessional  or  immoral  conduct  which  shows  him 
to  be  unfitted  for  the  position  of  an  attorney  and  proctor  of  this 
court,  as  he  is  charged  in  the  said  rule. 

Whereupon  he  prays  to  be  hence  dismissed,  &c. 

y,  B.  Wall. 

1.  The  words  and  figures  enclosed  in  case,  but  have  been  added  to  render 
[    ]  will  not  be  found  in  the  reported    the  form  complete. 
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7.  Final  Judgrment  or  Order, 
a.  IMsmlssiiig  Complaint. 

Form  No.  3568. 
State  of  Indiana^  )  In  the  Posey  Circuit  Court. 

County  of  Posey.  \  April  Term,  i8P7. 

yoseph  Story      ) 

against  >  Judgment.^ 

yeremiah  Mason.  ) 

This  cause  having  been  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  the  court  having  heard  the  evidence  and  be- 
ing fully  advised  in  the  premises,  finds  {Jiere  state  briefly  the  finding 
of  the  court  touching  the  attorney'* s  misconduct^,* 

It  is  therefore  ordered  that  this  application  be,  and  the  same  is^ 
hereby  denied,  with  ten  dollars  costs  of  motion  and  disbursements; 
and  it  appearing  that  the  proceedings  have  been  prosecuted  with 
improper  motives,  the  court  further  orders  that  the  said  costs  and 
disbursements  be  paid  by  said  yoseph  Story^  personally. 

b.  Aeeepting  Surrencler  of  Attorney's  license  and  Striking  His  Name 

tiom  the  Roll. 

Form  No.  3569. 
(Precedent  in  Dickinson  v.  Dustin,  21  Mich.  565.) 

[The  Circuit  Court  of  the  County  of  Wayne. 

March  16,  i8^P.]» 
In  the  matter  of  Lothrop  S.  Hodges,  an  attorney  and  counsellor 
at  law.  It  appearing  to  the  court  by  the  testimony  of  the  said  Lo- 
throp S.  Hodges^  given  in  open  court,  on  the  ISih  day  of  March, 
instant,  in  the  cause  of  Griflin  v.  Phelps,  file  No.  I4OO6,  that  the 
said  Hodges  is  guilty  of  malpractice  and  other  offenses,  which  in- 
volve  a  want  of  moral  character  sufficient  to  entitle  him  to  practice 
as  an  attorney  at  the  bar,  and  the  court  having  then  directed  the 
prosecuting  attorney  to  draft  and  perfect  the  proper  charges  against 
the  said  Lothrop  S.  Hodges,  and  the  said  Lothrop  S.  Hodges  sub- 
sequently, and  on  the  15th  day  of  March,  instant,  having  appeared 
in  open  court,  and  acknowledged  his  misconduct,  and  resigned  and 
tendered  to  the  court  his  license  to  practice,  ordered  that  the  said 
license  be  accepted,  and  that  the  same  be  and  is  hereby  canceled  and 
annulled,  and  that  the  name  of  Lothrop  S.  Hodges  be  and  the  same 
is  hereby  stricken  from  the  roll  of  attorneys. 

e.  Of  Suspension  ftx>m  Praetlee. 

Form  No.  3570. 

(  Caption  as  in  Form  No,  3660. ) 

C.    Von   Oden  Hughes,  attorney  at    law,  having   been  charged 

1.  For  the  formal  parts  of  a  judgment  [  ]  will  not  be  found  in  the  reported 
in  a  particular  jurisdiction,  consult  the  case,  but  have  been  added  to  render 
title  TuDOMBNTS.  the  form  complete.     For  the  formal 

2.  The  words  and  figures  enclosed  in  parts  of  a  judgment  or  order  in  a  par- 
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with  unprofessional  conduct  in  falsely  qualifying  as  a  surety  upon 
a  trustee's  bond  for  ^36,000  filed  in  the  Superior  Court,  and  the 
said  charge  appearing  from  the  testimony  at  the  trial  to  have  been 
substantially  proven,^  but  it  appearing  also  that  the  said  attorney 
had  at  that  time  been  recently  admitted  to  the  bar,  and  had  recently 
arrived  at  age,  and  was  acting  under  the  example  and  influence  of 
his  older  brother,  Alfred  Hughes^  it  is  ordered  by  the  Supreme 
Bench  that  he  be  and  is  hereby  cautioned  and  reprimanded,  and 
also  suspended  from  practice  for  three  months  from  date. 

Form  No.  3571. 
(Precedent  in  Lowenthal's  Case,  61  Cal.  125.) ^ 

In  the  Matter  of 
Hymes  H.  Lonventhal^ 

an  attorney,  etc. 

Before  Shea^  C.  J. ;  Alker  and  yochaminsen^  JJ. 

Hymes  H.  Lawenthal^  an  attorney  and  counselor  of  this  Court, 
and  of  the  Supreme  Court  of  the  State  of  New  Tork^  having  an- 
swered, in  open  Court,  to  specified  charges  of  misconduct  in  his 
office  as  such  attorney  and  counsellor  against  him,  mentioned  in  the 
order  to  show  cause,  and  the  said  Lowenthal  having  been  heard  in 
person  and  by  counsel,  and  the  Court  having  considered  the  matter, 
now  decide  as  fact :  That  said  Lowenthal  did  misbehave  himself  in 
the  matter  so  stated  in  said  order  to  show  cause,  by  being  the  per- 
son who  did  simulate  the  said  pretended  erasure,  or  by  being 
privy  thereto,  and  by  supporting  the  said  falsification  by  untrue 
statements  made  by  him  under  oath  in  a  judicial  proceeding  in  this 
Court.  It  is  now  hereby  ordered  and  adjudged,  that  the  said  Hymes 
H.  Lowenthal  be  and  he  is  hereby  suspended  from  practice  as  an 
attorney  and  counselor  in  this  court,  and  every  branch  thereof,  un- 
til the  further  order  of  this  Court.    ^ 

At  a  general  term  held  yune  28^  i875.       yohn  Savage^  Clerk. 

d.  Of  Disbarment. 

Form  No.  3572- 

(  Commencing  as  in  Form  No.  3668^  and  continuing  down  to  ♦) 
and  as  a  conclusion  of  law  deduced  from  the  foregoing  facts,  the 
court  finds  that  the  said  yeremiah  Mason  did,  on  the  second  day  of 
March^  i8P7,  by  reason  of  the  premises,  practice  deceit  and  con- 
tempt upon  the  Posey  Circuit  Court,  the  said  court  being  then  in  open 
session. ^"     It  is  therefore  ordered  that  the  order  heretofore  made  by 

ticular  jurisdiction,  consult  the  titles  2.  See  also  in  Heffren  v,  Jayne,  39 

Judgments  and  Orders.  Ind.  465,  an  order  of  suspension  from 

1.  An  order  of  suspension  or  disbar-  practice  which  was  reversed  because 

ment  must  state  the  precise  cause  for  repugnant  to  a  statute  giving  to  the 

which  the  order  is  made.     Strother  v.  accused  a  right  of  appeal  in  such  cases. 

State,  I  Mo.  605 ;  State  v,  Watkins,  3  See  also  precedents  in  In  re  Cowdery, 

Mo.  480.  69  Cal.  65,  68. 
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this  court  on  the  second  day  of  March^  i8P7,  admitting  said  Jere- 
miah  Mason  to  practice  law  in  the  Circuit  Courts,  and  courts  in- 
ferior thereto  in  this  state,  be,  and  the  same  is  hereby,  revoked,  and 
that  the  name  of  the  said  yeremiah  Mason  be  stricken  from  the  roll 
of  attorneys  of  this  bar ;  and  it  is  further  ordered  and  adjudged  that 
the  said  Jeremiah  Mason  pay  the  costs  of  this  suit. 

Form  No.  3573. 

(  Caption  as  in  Form  No.  S660. ) 

Alfred  Hughes^  attorney  at  law,  having  been  charged  with  un- 
professional conduct  in  falsely  qualifying  as  a  surety  upon  a  trus- 
tee's bond  for  %S6^000^  filed  in  the  Superior  Court  of  Baltimore; 
and  with  unprofessional  conduct  in  obtaining  from  the  Circuit 
Court  of  Baltimore  an  order  for  a  fee  of  %4.00  upon  false  represen- 
tations ;  and  the  said  charges  appearing  from  the  testimony  at  the 
trial  to  have  been  substantially  proven  ;l  it  is  this  28tk  day  of  Aprils 
by  the  Supreme  Bench,  ordered  that  the  said  Alfred  Hughes  be 
and  he  is  hereby  disbarred,  and  his  name  is  hereby  stricken  from 
the  roll  of  attorneys  of  Baltimore. 

Form  No.  3574. 
(Precedent  in  Fletcher  v.  Daingeriield,  20  Cal.  437.) 

In  the  Matter  oi  y,  A.  Fletcher^  Attorney  at  Law. 

Proceedings  in  contempt.  Whereas,  on  the  1st  day  of  October^ 
i860,  a  motion  was  being  heard  in  open  court,  in  the  case  of  Boles 
db  Dain  v.  yohn  Weifenhach  and  another,  which  said  motion  is  in 
the  words  and  figures  following:  *' State  of  California,  Siskiyou 
County.  Boles  dk  Dain  v.  Weifenhach  and  RusseiL  In  the  Ntnth 
Judicial  District  Court,  September  Term,  A.D.  \860, 

''  Now  comes  the  plaintiff  and  moves  for  default,  and  for  judgment 
and  assessment  of  damages;  because 

"First.  Neither  defendant  has  complied  with  the  sixty-seventh 
section  of  the  Practice  Act,  or  the  thirteenth  section  of  the  rules  of 
this  court,  by  payment  of  costs  after  demurrer  overruled  before 
answer. 

**  Second.  Neither  has  either  of  them  filed  any  affidavit  of  merits, 
or  any  statement  of  grounds  of  defense  as  required  by  the  thirteenth 
rule  before  answer. 

**  Third.  Russell  appeared  and  demurred  by  Fair  d:  Cummings, 
attorneys,  at  the  November  Term,  i859,  since  which  there  has  been 
no  substitution  of  attorney. 

''  Fourth,  yohn  D.  Cosby ^  a  stranger  to  this  suit,  did  on  yune  16, 
1S6O  —  and  after  defendant  Russell  had  made  default— file  an  an- 
swer with  the  clerk,  which  is  without  verification,  and  has  not  been 
served  on  plaintiffs  or  their  attorneys. 

1.  See  sHfra^  note  i,  p.  1048. 
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-^  Fifth.  Weifemhmeh  did,  on  the  18th  of  Jwne,  file  an  answer 
which  has  not  been  served. 

**7.  ^.  Fletcher,  Plaintiff's  Attorney." 

And  whereas^  on  the  hearing  of  this  motion,  proof  of  service  was 
offered,  and  it  wals  shown  bj  the  oath  of  /^.  C.  Horsley  and  yonas 
W,  Brarjsn,  the  former  the  sheriff  of  Siskiyou  county,  and  the  other 
his  under  sheriff,  that  serrice  had  been  made  on  E.  Steele,  an  attor- 
ney and  counselor  at  law,  practicing  in  this  court;  and  whereas, 
the  said  Steele  being  also  examined  as  a  witness  under  oath,  swore 
that  y,  A.  Fletcher  had  employed  and  authorized  him  to  accept 
and  receiTe  service  kA  these  answers,  or  other  papers  in  this  sait  — 
he,  the  said  Fletcher,  being  about  to  absent  himself  from  the  county 
of  Siskiyam; — and  whereas,  the  said  Fletcher  in  open  court  admitted 
that  he  had  so  authorized  the  service.^ 

Now,  therefore,  I,  William  P»  Daingerjield,  judge  of  the  Ninth 
Judicial  District  for  the  State  of  California^  do  declare  the  said  y, 
A,  Fletcher  guilty  of  contempt  to  this  court  and  its  officers  [and 
adjudge  him  infanKius] ,'  and  as  the  judgment  of  this  court  to  be 
entered  on  the  minutes  thereof,  order  that  the  name  of  the  said  yo- 
siah  A,  Fletcher,  alias  y.  A.  Fletcher,  be  stricken  from  the  roll  of 
practicing  attorneys  of  this  court,  and  that  he  henceforth  be  denied 
any  of  the  rights  or  privileges  of  an  attorney  and  counsellor  in  the 
Ninth  Judicial  District  for  the  State  of  California. 

Done  in  open  court,  this  1st  day  of  October,  i^SO. 

Wm.  P.  Daingerfield^  District  Judge. 

Fom  No.  3575. 

(Precedent  in  Sute  v.  Finley,  30  Fla.  304.) 

In  re  George  P.  Fowler — Rule  to  show  cause,  etc. 
Having  examined  and  considered  the  evidence  filed  herein,  the 
court  finds  the  respondent,  George  P,  Fowler,  guilty  of  abstracting 
the  subpoena  in  chancery  in  the  case  of  Andrew  I,  Wood  vs.  Benja- 
min Roberts  and  wife,  then  pending  in  the  Circuit  Court  of  Put- 
nam county.^  While  the  court  is  of  the  opinion  that  the  omission  of 
the  words  "  of  Putnam  "  might  not  have  vitiated  the  decree  of  the 
court  in  the  case  of  Andrew  /.  Wood  vs.  Hennis  Peter  man  et  al,^ 
then  pending  in  the  Circuit  Court  of  Putnam  county,  the  court 
finds  from  the  evidence  that  the  respondent,  the  said  George  P, 
Fowler,  did  interline  in  said  decree  the  words  '*  of  Putnam y^"*  after 
the  decree  was  signed  by  the  chancellor,  and  after  the  said  decree 
had  been  partially  recorded  in  the  chancery  order  book  of  the  Put- 
nam County  Circuit  Court,  and  upon  the  said  findings,  it  is  con- 
sidered and  adjudged  that  the  said   George  P.  Fowler  be  and  he  is 

1.  See  sufra^  note  i,  p.  1048.  incorporate  into  an  order  pronouncing 

2.  This  order,  rendered  before  the  him  gtiiltj  of  contempt  an  adjudica- 
creation  of  Superior  Courts  and  the  tion  that  he  is  infamous.     With  the 
abolition  of  District  Courts,  was  held  omission  of   these  words    the    order 
illegal  on  the  ground  that  no  court  can  would  undoubtedly  be  good, 
adjudge  a  counsellor   infamous,   and 
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hereby  disbarred,  and  is  hereby  forbidden  to  exercise  the  functions 
and  privileges  of  an  attorney  and  counselor  at  law  and  solicitor  in 
chancery,  in  any  of  the  courts  of  this  State. 
At  chambers,  February  2ith,  i892, 

J.  J.  Finley,  Judge. 

Form  No.  35  7<S« 

(Precedent  in  Matter  of  Niles,  48  How.  Pr.  (N.  Y.  C.  PI.)  253;  5  Daly 

(N.Y.)  471.) 

In  the  Matter  of  George  W.  Niles. 

At  a  general  term  of  the  court  of  common  pleas  for  the  city  and 
county  oi  New  York^  held  yanuary  IS^  iS7S. 

Present  —  Hon.  C.  F,  Daly^  Chief  Judge;  Judges  Robinson^ 
Larremore^  and  y.  P.  Daly, 

George  W,  Niles  having  appeared  in  this  court,  and  having  as- 
sumed to  act  as  an  attorney  and  counsel  in  several  cases  before  the 
court,  the  court  directed  him  to  state  by  what  authority  he  acted  as 
an  attorney  and  counsellor,  and  if  he  had  been  readmitted  as  such. 

On  reading  the  certificate  of  his  conviction  on  the  trial  of  indict- 
ment for  obtaining  money  by  false  pretenses,  in  the  court  of  general 
sessions  of  the  peace  ^  held  in  the  city  of  New  Tork  on  the  SOth  day 
of  December^  iS50;  and  the  service  of  an  order  of  the  supreme 
court  of  the  state  of  New  Tork,  of  the  firsl  judicial  district,  upon 
the  said  Niles^  to  show  cause  why  ne  should  not  be  removed 
from  practicing  as  an  attorney,  solicitor,  and  counsellor,  in  any 
of  the  courts  of  this  state,  on  the  7lk  day  of  yanuary,  iSSl/  also 
the  affidavit  of  I/.  Bertholf,  crier  of  the  supreme  court,  showing 
that  he  was  removed  by  the  said  court ;  and  the  order  of  the 
supreme  court,  dated  December  30,  iSSl,  referring  it  to  Hon.  IVm, 
Mitchell,  to  inquire  as  to  the  moral  character  of  said  Niles,  and 
to  report  whether,  in  his  opinion,  the  rule  removing  him  should 
be  vacated ;  and  the  communication  to  the  said  court  by  the  said 
Wm,  yiitchell,  dated  September  28,  1S6O,  concerning  the  same; 
and  on  reading  the  affidavits,  orders  and  motion  papers  in  the  action 
wherein  George  V,  House  was  plaintiff  against  John  W,  Porter, 
defendant,  and  the  orders  of  the  court  made  therein  ;  and  the  orders 
of  the  general  term  of  the  supreme  court,  dated  September  16,  iS57, 
denying  the  motion  to  restore  his  name  to  the  roll  of  attorneys,  &c. ; 
and  the  affidavits  and  orders  made  and  granted  by  this  court  in  the 
action  between  Phos,  Butler,  plaintiff,  against  Wm.  Lee,  defend- 
ant, with  the  notes  of  testimony  taken  before  Phos.  W.  Gierke, 
referee,  appointed  by  the  court  March  20,  i87^,  and  the  report  of 
the  said  referee,  not  yet  filed  ;  and  the  affidavit  of  B.  W,  Buchanan; 
the  certificate  of  the  county  clerk,  dated  yanuary  11,  i875/  and  on 
reading  and  filing  the  affidavit  of  said  Niles,  dated  yanuary  13, 
i875/  and  this  court  having  heard  the  said  Niles  in  reference  to  his 
right  to  appear  as  attorney  and  counsellor  in  this  court ;  and  on 
reading  and  filing  the  affidavit  of  A.  Oakey  Hall,  Esq.,  dated  the 
15th  yanuary,  iS75: 
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Ir  ift  ordcxcd  aad  adjudged  that  vud.  G€arg€  W,  SlUs^  oo  the  Sd 
da^  or  ^e»ra«rv.  1S0/.  wi*  neonyvcd  br  the  gmcral  term  of  the 
iMfneme  cjoatz^  oc  tixe  jtrxT  judicial  dntrict,,  from  his  office  as  at- 
tomej  and  connseilnr  of  rhf»  state,  and  that  since  the  coDTiction 
and  sentence  iA^  rhe  Siiid  S'iles,  Ids  office  as  attomer  and  coonsellor 
hrramr  vacant*  xad.  wa*  forfeited  br  him :  that  he  has  not  been 
npadniTTred,  and  that  oe  faaa  no  right  to  appear  ms  an  attorney  and 
coaaaeijor  mt  law  in  thia  cmrt.  or  in  anT  coort  of  this  state. 

Enter.  Ci^.  P.  Dmly.  Chief  Judge. 


3577- 

EMf.  *Ti  iiiiiii,  19  Hov.  (U.  S.)  11.) 
5a/r<niir  Conrt, 

Ttrr^t&rr  oC  ykimmrswimz 
yoMtuiry  Gemerml  Temu  AJ>.  i&^i^.  /ri!A  Dav,  Tmesday  Morning. 

Februmry  ^.  i85$. 

Coort  met  pursuant  to  adjoomnient. 

Pneaent.  Chief  Justice   Welch  and  Justice  Chalfeeld, 

It  appearing  to  this  coart  that  Zhrcid  A.  Seccmbe^  one  of  the  at- 
torneyr  thereof,  has  by  his  acts  as  soch  in  open  coart«  at  the  present 
term  thereof,  been  guilty  of  a  irilfiil  violation  of  the  second  subdi- 
Tision  of  sectioQ  se^en  of  chapter  ninety-three  of  the  revised  stat- 
utes of  this  Territory,  and  also  of  a  violation  of  that  part  of  his 
official  oath  as  snch  attomev  bv  irhich  he  was  s^rom  to  conduct 
himself  with  fidelity  to  the  court  :^     It  is.  therefore. 

Ordered^  that  the  said  Dwzid  A,  Secamhe  be  and  he  hereby  is  re- 
moved from  his  office  as  an  attorney  and  counsellor  of  this  court, 
and  of  the  several  District  Courts  of  this  Territory,  and  that  he  be 
h  .nceforth  forbidden  and  prohibited  from  practising  as  such  attM'- 
nev  .n  anv  of  said  courts,     it  is  further 

Ordered,  that  the  clerk  of  this  court  deliver  to  said  David  A, 
Secamhe  a  copy  of  this  order. 

A  true  record. 

Attest :     George  W.  Prescott^  Clerk. 

Fona  No.  3578- 

(Precedmt  m  Bradlej  r.  Fisher,  13  Wall.  (U.  S.)  337.) 

UCaptiim,)]* 

On  the  2d  day  of  7»/v  last,  during  the  progress  of  the  trial  of 
yokn  H,  Suratt  for  the  murder  of  Abraham  Lincoln^  immediately 
after  the  court  had  taken  a  recess  until  the  following  morning,  as 
the  presiding  justice  was  descending  from  the  bench,  yoseph  H, 
Bradley^  Esq..  accosted  him  in  a  rude  and  insulting  manner,  charg- 
ing the  judge  with  having  offered  him  —  J/r.  Bradley  —  a  series  of 
insults  from  the  bench  from  the  commencement  of  the  trial.     The 

1.  See  Mufra^  note  i,  p.  1048.  S.  The  caption  will  not  be  found  in 

the  reported  case. 
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judge  disclaimed  any  intention  of  passing  any  insult  whatever,  and 
assured  Mr.  Bradley  that  he  entertained  for  him  no  other  feelings 
than  those  of  respect.  Mr.  Bradley^  so  far  from  accepting  this  ctc- 
planation  or  disclaimer,  threatened  the  judge  with  personal  chastise- 
ment.^  No  court  can  administer  justice  or  live  if  its  judges  are  to 
be  threatened  with  personal  chastisement  on  all  occasions  whenever 
the  irascibihcy  of  counsel  may  be  excited  by  imaginary  insult.  The 
offense  of  Mr,  Bradley  is  one  which  even  his  years  will  not  palliate. 
It  cannot  be  overlooked  or  go  unpunished. 

It  is,  therefore,  ordered  that  his  name  be  stricken  from  the  roll  of 
attorneys  practicing  in  this  court.  George  P.  Fisher^ 

Justice  of  the  Supreme  Court,  D,  C. 


8.  Motion  for  Readmission  to  Practioe. 

Form  No.  3579. 
(Precedent  in  Exp.  Walls,  73  Ind.  96.) 

i State  of  Indiana.,  )  In  the  Boone  Circuit  Court. 
)ounty  of  Boone.     \  April  Term,  18^^. 

In  the  Matter  of  the  Application  of 

William  B,  Walls  for  Readmission 
to  Practice  in  said  Court.  ]2 
The  said  William  B.  Walls  comes,  and  humbly  showeth  unto  the 
court,  that  heretofore,  to  wit,  on  the  6th  day  of  September^  in  the 
year  i87i,  he  was  an  attorney  at  law,  duly  admitted  to  the  practice 
of  the  profession  of  law  as  such,  in  all  courts  of  record,  of  and  in 
the  State  of  Indiana^  and  entitled  to  all  and  singular  the  rights  and 
privileges  of  the  said  office  of  attorney  at  law;  that  afterwards,  to 
wit,  on  the  6th  day  of  October^  in  the  year  i877,  under  and  by  the 
order  and  direction  of  the  Boone  Circuit  Court,  then  in  session,  one 
Thomas  y.  Terhune^  Esq.,  was  appointed  and  directed  to  institute 
proceedings  against  him,  the  said  Walls,  to  remove  him  from  the 
said  office  of  attorney,  and  debar  him  from  the  practice  of  his  said 
profession,  and  afterwards,  to  wit,  on  the  ^M  day  of  B'cbruary,  in 
the  year  i87^,  the  said  Terhune^  in  pursuance  of  the  order  and 
direction  of  said  court,  did  institute  proceedings  against  him,  said 

Walls,  to  remove  him  from  said  office  of  attorney  and  disbar  him  as 
such;  and  he  shows  unto  the  court  that  the  charge  in  the  said  com- 
plaint against  him  was,  in  substance,  that  he  had  falsely  and  cor- 
ruptly forged,  made  and  uttered,  as  true  and  genuine,  a  certain 
false  and  forged  affidavit,  purporting  then  and  there  upon  its  face 
|o  be  the  true  and  genuine  affidavit  of  one  yacob  Z.  Green,  and  to 
have    been  made  by  said  Green  for  the  purpose  of  procuring  and 

1.  See  supra,  note  i,  p.  1048.  the  form  complete.     For  the  formal 

2.  The  words  and  figures  enclosed  in  parts  of  a  motion  in  a  particular 
[  ]  will  not  be  found  in  the  reported  jurisdiction,  consult  the  title  Mo- 
case,  but  have  been  added  to  render  tions. 
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obtaining  a  change  of  Tenae  in  a  certain  action  pending  in  the  Boone 
Circuit  Court,  in  which  the  T^orntorvcn  District  Council  of  the  Pa- 
troHs  of  Husbandry  was  plaintiff,  and  the  said  yacob  L.  Green  was 
defendant :  that  he  made  answer  to  said  complaint,  denying  each 
and  every  allegation  thereof  so  far  as  the  same  charged  him  with 
any  wrongful  act :  but  he  says  that,  upon  the  trial  of  said  proceeding, 
he  was  found  to  be  guilty  of  the  ^-rongful  and  improper  conduct 
charged  against  him  in  said  complaint  and  proceedings,  and  was  by 
said  court  adjudged  to  be  guilty  thereof,  and  suspended  from  the 
office  of  an  attorney,  and  disbarred  from  the  practice  of  law :  and 
he  says  that  he  has  ever  since  been  denied  the  privilege  and  rights 
of  an  attorney,  and  still  is.  He  says  that  said  trial  and  judgment 
took  place  soon  after  the  charges  were  first  made  against  him,  and 
that  he  was  not  at  that  time  able  fully  to  prepare  himself  therefor, 
and  was  surprised  by  the  testimony  of  William  /.  Sutton^  who  tes- 
tified that  he.  said  Sutton,  did  not  make  the  affidavit  and  swear  to 
it,  which  he.  said  Walls,  was  charged  with  having  falsely  made 
and  uttered.  Whereas  he,  the  said  Sutton^  had  made  said  affidavit 
and  sworn  to  it.  although  the  same  was  written  in  the  name  of,  and 
subscribed  by  the  name  of,  said  yacob  Z.  Green ^  and  upon  the  face 
thereof  appeared  to  be  the  affidavit  of  said  Green,  and  the  same  w^as 
so  made  in  the  name  of  said  Green  upon  its  face,  in  the  huny^  of 
business  and  by  mistake;  whereas  it  was  in  fact  written  for  and 
was  subscribed  by  said  Sutton  with  his  mark  and  sworn  to  by  him, 
and  was  in  fact  the  genuine  affidavit  of  said  Sutton,  and  was  uttered 
by  your  petitioner  in  good  faith,  and  not  as  a  false,  forged  or  coun- 
terfeit affidavit,  or  nvith  any  thought,  intent  or  purpose  whatever 
to  cheat  or  deceive  said  court.  And  he  avers  that  after  the  said 
affidavit  was  so  made,  uttered,  published  and  used  by  him,  he  was 
indicted  in  the  Boone  Circuit  Court  upon  and  for  the  charge  and 
crime  of  perjury,  in  swearing  upon  the  trial  of  said  proceedings 
against  him  to  disbar  him,  that  said  Sutton  subscribed  said  affidavit, 
and  that  it  was  a  genuine  affidavit  of  said  Sutton;  and  he  says  that 
he  appeared  to  said  indictment  and  pleaded  not  guilty  thereto,  and  for 
trial  thereof  put  himself  upon  the  country ;  and  afterwards,  to  wit, 
on  the  22d  day  of  February,  in  the  year  i875,  in  the  said  Boone 
Circuit  Court,  he  was  by  a  jury  of  his  country  found  not  guilty  of 
said  crime  of  perjury,  and  fully  acquitted  and  discharged  thereof  and 
therefrom  by  said  jury,  by  their  verdict  duly  found  and  returned 
into  open  court,  and  by  the  judgment  of  the  court  thereon ;  and  he 
now  avers  and  charges  that  said  prosecution  upon  said  indictment 
involves  the  same  issues  in  effect  and  fact  as  those  involved  in  the 
charge  brought  against  him  to  disbar  him,  and  that  upon  the  trial 
of  said  indictment  he  was  able  to  prove  facts  which  tended  to  prove, 
and  did  prove,  that  said  Sutton  had  made  the  affidavit  which  was  in 
controversy  in  the  proceedings  brought  against  him  to  disbar  him; 
all  of  which  evidence  he  was  not  able  to  prove  upon  the  trial  in  that 
proceeding,  owing  to  the  recentness  of  said  charge  and  the  confu- 
sion resulting  from  the  surprise  occasioned  by  the  testimony  of  said 
Sutton;  and  he  says  that  said  testimony,  so  by  him  procured  upon 
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the  trial  of  said  indictment,  was  true,  and  still  is  true,  and  that  the 
denial  of  said  affidavit  and  the  making  thereof  by  said  Sutton  is  not 
and  was  not  true.  And  he  says  that  he  was  wrongfully  suspended 
from  the  office  of  attorney  at  law  and  disbarred  from  the  practice  of 
his  said  profession,  when  he  ought  not  to  have  been,  by  reason 
of  his  innocence  of  the  charge  in  said  complaint  filed  against  him 
by  said  Thomas  y,  Terhune^  Esq.,  under  the  direction  of  said  court ; 
and,  as  he  humbly  conceives,  he  is  fairly  entitled  to  be  restored  to 
the  practice  of  his  profession,  and  to  all  and  singular  the  rights  and 
privileges  pertaining  to  the  office  of  attorney  and  counsellor  at  law. 

He  says  that  he  is  a  male  person,  over  the  age  of  twenty-one 
years,  and  a  resident  and  elector  of  Boone  County,  and  State  of 
Indiana^  and  that  he  is  a  man  of  good  moral  character,  and,  as 
such,  entitled  to  be  admitted  to  practice  law  and  to  enter  upon  the 
office  and  duties  of  an  attorney  at  law ;  and  in  support  of  this  last 
allegation  he  herewith  files  the  affidavits  of  the  following  named 
persons:  y.  W.  Nichols  y,  H,  Blackburn^  A.  Robinson^  y antes 
W,  Garner^  William  L,  Gregory^  Charles  S,  Riley^  B.  W,  Stew- 
art^ D.  M.  Henry ^  A.  G.  Porter^  yames  A,  Nay^  T.  A.  Andrews^ 
Isaac  Robinson^  Abner  H,  Shepherd^  yames  W,  Cavin^  William 
H  Harrison^  Bradford  Epperson^  yames  Bragg^  yohn  A,  Hysong 
and  William  Edwards^  and  makes  each  of  them  a  part  hereof. 
And  he  prays  that  he  may  be  reinstated  to  the  office  of  attorney, 
and  to  all  and  singular  the  rights  and  privileges  thereof,  and,  as  in 
duty  bound,  he  will  ever  pray. 

William  B.    Walls, 

[(  Verification J)^  By  Hill  d:  Nichol,  his  attorneys. 

9.  Proceedings  by  Mandamus  >  to  Vacate  Order  of  Dis- 
barment. 

a.  Petitioii  for  Writ 

Form  No.  3580. 
(Precedent  in  Ex  f.  Secombe,  19  How.  (U.  S.)  9.) 

To  the  Hon.  the  Judges  of   the   Supreme  Court  of   the    United 
States: 
The  petition  of  David  A .  Secombe  respectfully  showeth  : 
That  he  resides  in  the  city  of  St.  Anthony^  in  the  Territory  of 
Minnesota;  that  on  the  ninth  day  of  yuly,  iS5S,  he  was  duly  ad- 
mitted and  sworn  to  practice  as  an  attorney  and  counsellor  at  law 
and  solicitor  in  chancery  of  the  said  Supreme  Court  of  the  Territory 
of  Minnesota^  and  was  thereby  entitled  also  to  practice  as  such  in 

1.  This  petition  was  verified,  but  the  various  forms  connected  with  proceed- 

veriiication  is  omitted   from  the   re-  ings  bj  mandamus,  consult  the  title 

ported  case.  Mandamus. 

8.  For  a  complete  treatment  of  the 
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the  various  District  Courts  of  said  Territory,  as  will  appear  by  the 
certificate  of  the  clerk  of  the  said  Supreme  Court,  hereunto  annexed 
and  made  part  of  this  petition ;  that  from  the  said  time  up  to  the 
5th  day  of  February^  iS56y  he  was  a  practicing  attorney  and  coun- 
sellor as  aforesaid  in  the  said  courts,  and  solely  thereby  obtained 
the  means  of  support  for  himself  and  his  family ;  that  on  the  said 
5tk  day  of  February^  an  order  of  the  said  Supreme  Court  was 
made,  and  entered  of  record,  to  remove  him  from  his  said  office  of 
attorney  and  counsellor,  and  to  forbid  and  prohibit  him  from  prac- 
ticing as  such  attorney  and  counsellor  in  any  of  the  said  courts,  an 
exemplification  of  which  said  order,  with  the  certificate  of  the  clerk 
of  the  said  court  accompanying  the  same,  is  hereunto  annexed,  and 
made  part  of  this  petition;  that,  previously  to  the  making  and  entry 
of  said  order,  no  notice  or  information  whatever  was  given  to  or 
had  by  him,  that  any  accusation  whatever  had  been  made  or  enter- 
tained, or  any  proceedings  had  or  were  about  to  be  made,  en- 
tertained, or  had,  against  or  in  relation  to  him,  in  the  said  premises; 
that  he  was  not  present  in  court  at  the  time  of  the  making  and  entry 
of  said  order,  nor  did  he  have  any  knowledge  whatever  of  the  same 
until  several  days  thereafter,  and  then  only  by  rumor;  that  there 
existed  no  good  cause  whatever,  as  your  petitioner  believes,  for  the 
making  of  the  said  order;  that  he  has  no  knowledge  or  information, 
or  means  of  obtaining  either,  save  by  rumor,  of  the  alleged  cause  of 
the  making  of  the  said  order ;  that  in  consequence  of  the  making 
and  entry  of  the  said  order,  he  has  been  and  now  is  hindered  and 
prevented  from  practicing  as  such  attorney  and  counsellor  in  any  of 
the  said  courts,  and  thereby  has  lost  the  said  means  of  providing 
for  the  support  of  himself  and  his  family ;  that  he  believes  that  the 
said  order  of  court  is  not  only  in  fact  entirely  without  cause,  but 
also  in  law  wholly  null  and  void;  and  that  in  the  said  premises 
"  he  has  been  deprived  of  his  liberty  and  property  without  due 
process  of  law." 

Wherefore,  your  petitioner  prays  that  this  honorable  court  will 
allow  and  cause  to  be  issued  the  United  States  writ  of  mandamus 
to  the  judges  of  the  Supreme  Court  of  the  Territory  of  Minnesota 
aforesaid,  commanding  them  to  vacate,  set  aside,  and  disregard,  the 
said  order  of  court  by  them  made  and  entered,  that  thereby  speedy 
justice  may  be  done  to  your  petitioner  in  this  behalf ;  and  thus  will 
your  petitioner,  as  in  duty  bound,  ever  pray. 

Dated  May  30^  iS56.  David  A.  Secombe. 

District  of  Columbia^ 

County  of  Washington  ^  ss.  : 

Then  comes  before  me,  personally,  David  A.  Secombe^  the  above 
and  foregoing  named  petitioner,  and  being  by  me  duly  sworn,  de- 
poses and  says,  that  the  statements  made  in  the  above  and  foregoing 
petition,  by  him  subscribed,  are  true  of  his  own  knowledge,  except 
to  those  matters  therein  stated  on  his  information  or  belief ;  and  as  to 
those  matters,  that  he  believes  them  to  be  true. 

(seal)  N,  Callan^  J.  P. 
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b.  Nodee  of  Applieatton. 

Form  No.  3581. 

(Precedent  in  Bx  f.  Secombe,  19  How.  (U.  S.)  I3.) 

Supreme  Court  of  the  United  States. 
TTu  United  States  ex  relatione  David  A,  Secombe  v.  T%e  Judges 

of  the  Supreme  Court  of  Minnesota  Territory, 
To  the  Judges  of   the  Supreme  Court  of  the  Territory  pf  Min- 
nesota: 

Please  to  take  notice,  that  I  shall  move  the  Supreme  Court  of  the 
United  States^  on  Friday  of  \h&  first  week  of  the  next  term  thereof, 
to  be  held  at  the  Capitol  in  the  city  of  Washington^  in  the  District 
of  Columbia^  on  \\i^  first  Monday  of  December  next,  at  the  going  in 
of  the  court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a  rule, 
or  order,  upon  the  judges  of  the  Territory  of  Minnesota^  requiring 
them  to  vacate,  annul,  an  order  made  by  that  court  on  the  5th  day 
of  February^  iS56^  removing  David  A,  Secombe  from  his  office  as 
attorney  and  counsellor  of  said  court  and  of  the  District  Courts  of 
said  Territory,  or  show  cause  before  the  said  Supreme  Court  of  the 
United  States  why  a  writ  of  mandamus  should  not  be  issued  to  com- 
pel the  said  judges  so  to  do. 

And  the  said  motion  will  be  made  upon  the  petition  of  the  said 
David  A .  Secombe^  hereto  annexed.  C.  Cushing, 

Dated  May  30 ^  iS56.  Attorney  for  Petitioner. 

e.  Alternative  Writ. 

Form  No.  358a. 
(Humph.  Free.  502.)! 

The  people  of  the  State  of  New  Tork,  to  the  judges  of  the  court 
of  common  pleas ^  in  and  for  our  county  of  Delaware,,  greeting  : 

Whereas,  John  Roberts^  Esq.,  was  duly  admitted,  appointed  and 
licensed  to  practice  as  an  attorney  and  counsellor  at  law  of  the  said 
court  of  common  pleas,,  to  have  and  to  hold  such  office  so  long  as  he 
should  well  demean  himself  therein.  By  virtue  whereof  the  said 
John  Roberts  was  and  is  justly  entitled  to  the  exercise  of  the  office 
aforesaid,  and  to  take  the  fees,  perquisites  and  profits  thereof. 
Nevertheless,  you,  the  aforesaid  judges,  have  unjustly  removed  him 
from  the  exercise  of  such  office  to  the  grievous  damage  of  the  said 
yohn  Roberts  as  we  are  informed  by  his  complaint ;  *  therefore, 
we,  being  willing  that  full  and  speedy  justice  be  done  in  this  be- 
half to  him,  the  said  John  Roberts^  as  it  is  just,  command  you, 
firmly  enjoining  that  immediately  after  the  receipt  of  this  writ  you 
restore  him  to  the  aforesaid  office  of  attorney  and  counsellor  at  law 
of  the  said  court  of  common  pleas ,,  and  permit  him  to  exercise  the 
same,  and  to  take  the  fees,  perquisites  and  profits  of  the  same, 
or  that  you  show  cause  to  the  contrary  before  our  justices  of  our 
supreme  court  of  judicature,  at  the  capitol  in  the  city  of  Albany^  on 

1.  This  writ  was  drawn  under  the  in  those  states  which  have  adopted  the 
old  New  York  Code,  and  is  still  good     old  New  York  practice. 
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the day  of next,  lest  complaint  shall  again  come  to 

us  by  your  defaults;  and  in  what  manner  this  our  command  shall  be 
executed,  make  appear  to  our  said  justices  of  our  said  supreme 

court  of  judicature,  on  the  — '- day  of at  the  capital  in  the 

city  of  Albany y  and  when  sending  back  to  us  this  our  writ.     Wit- 
ness Samuel  Norton^  Esq.,  chief  justice  of  our  supreme  court  of 

judicature  at  the  capital  in  the  city  of  Albany^  this day  of 

. ,.i8P7.     By  the  court, 

Edward  Curtis^  Att'y.  John  Hancock,  Clerk. 

cL  Return  to  Alternative  Writ 

Form  No.  3583. 
(Precedent  in  State  v.  Fin  ley,  30  Fla.  307.) 

*1n  tne  Supreme  Court  of  the  State  of  Florida, 

The  State  of  Phrida 
e.v  rel,  George  P.  Powler,  relator, 

against 
yesse  y.  Ptnley,  yudge  of  the  Pifth  yudicial 
Circuit  of  Plorida^  respondent.  ]  ^ 
And  now  comes  the  said  respondent,  and  making  return  to  the 
alternative  writ  of  mandamus  herein,  answering  says,  that  George 
P.  Powler,  the  petitioner  herein,  was  charged  by  affidavits  with 
certain  grave  offenses  affecting  his  integrity  and  standing  as  an  at- 
torney and  counsellor  at  law  and  solicitor  in  chancery,  as  shown  by 
the  record  herein,  and  that  thereupon  this  respondent,  as  judg^  of  the 
Pifth  Judicial  Circuit  of  Plorida,  ordered  that  a  rule  be  issued  com- 
manding the  said  George  P,  Powler  to  show  cause,  if  any  he  had, 
why  he  should  not  be  stricken  from  the  roll  of  attorneys,  and  dis- 
barred, and  that  upon  the  coming  in  of  his  answer  to  the  rule,  a 
master  was  appointed  to  take  the  evidence  and  report  the  same  to 
the  court.  That  after  the  master  had  taken  and  reported  the  evi- 
dence to  the  court,  this  respondent  as  said  judge,  having  carefully 
examined  and  considered  the  evidence  so  reported  by  the  said  mas- 
ter, did,  upon  said  evidence,  find  the  said  George  P\  Powler  guilty, 
as  set  forth  in  the  order  of  disbarment  recited  in  said  alternative 
writ  of  mandamus,  and  which  order  was  dated  and  signed  by  this 
respondent,  as  said  judge,  at  chambers,  Pebruary  24thy  iS9iS;  and 
this  respondent  rebpect fully  submits  to  your  Honors  the  evidence  as 
taken  and  reported  by  the  master  as  aforesaid  for  cause  why  he 
should  not  vacate  and  set  aside  said  order  of  disbarment,  and  allovr 
the  said  petitioner  to  exercise  the  duties  and  privileges  as  an  attor- 
ney at  law  and  solicitor  in  chancery  in  the  courts  of  this  State,  as  he 
did  before  the  said  order  of  disbarment. ^         [yesse  y.  Pirtley.]^ 

1.  The  words  and  figures  enclosed  in  as  said  judge  by  counsel  for  relator, 
[  ]  will  not  be  found  in  the  reported  for  a  rehearing,  and  that  said  petition 
case,  but  have  been  added  to  render  was  refused,  and  the  order  of  refusal 
the  form  complete.  was  endorsed  on  the  petition ;  that  the 

2.  The  return  further  states  that  a  petition,  with  the  order  of  refusal,  was 
petition  was  presented  to  respondent  handed  to  a  member  of  the  firm  that 
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Form  No.  3584. 

(Precedent  in  E*  /.  Wall,  107  U.  S.  369.) 

[In  the  Supreme  Court  of  the  United  States. 
The  United  States  ex  rel, 
%  B.   Wall,  relator, 
against 
yames  W,  Locke,  U,  S.  District 
Judge  for  the  Southern  District 
of  Florida,  respondent. 

And  now  comes  the  said  respondent,  and  making  return  to  the 
alternative  writ  of  mandamus  herein,  answering  says  \^ 

That  during  a  session  of  the  Circuit  and  District  Courts  of  the 
United  States  at  Tampa,  in  said  Southern  District  of  Florida,  he, 
the  said  yames  W.  Locke,  presiding,  on  the  sixth  day  of  March, 
A.D.  1^2,  at  the  adjournment  of  said  courts  for  dinner,  at  about  one 
o'clock  of  said  day,  as  he  was  passing  from  the  court-house,  a  pris- 
oner was  being  brought  to  the  jail  in  the  same  yard  t>y  two  officers; 
that  upon  his  return  to  the  court-house  after  dinner,  in  a  little 
more  than  an  hour,  the  dead  body  of  the  same  prisoner  hung  from 
the  limb  of  a  tree  directly  in  front  of  the  court-house  door ;  where- 
by he  became  personally  informed  of  the  commission  of  a  most 
serious  offense  against  the  laws.  The  same  afternoon  he  was  in- 
formed of  the  active  participation  in  said  crime  of  one  5^.  B,  Wall, 
an  attorney  of  said  court,  by  an  eye-witness  in  whom  the  most 
implicit  confidence  could  be  placed,  but  who  declined  to  make  any 
charge  or  affidavit  of  such  fact  on  account  of  a  fear  of  said  WalVs 
influence  and  the  local  feeling  it  would  cause  against  him,  the  said 
witness.  That  not  only  from  the  direct  statements  of  eye-witnesses, 
but  from  numerous  other  sources,  reliable  information  of  like  import 
was  received ;  whereupon  said  y,  B,  Wall,  your  petitioner,  was,  on 
the  said  seventh  day  of  March,  during  a  session  of  the  Circuit  Court 
of  the  United  States,  in  open  court,  charged  in  writing  by  the  re- 
spondent herein,  as  judge,  with  having,  with  an  unlawful,  tumultu- 
ous, and  riotous  gathering,  he  advising  and  encouraging  thereto, 
taken  from  the  jail  of  Hillsborough  county,  and  hanged  to  a  tree  by 
the  neck  until  he  was  dead,  a  man  to  the  court  known  only  as  yohn; 
and  cited  by  rule  served  upon  him  to  show  cause  by  eleven  o'clock 
-/4.M.  of  the  next  day,  the  eighth  day  of  said  March,  why  his  name 
should  not  be  stricken  from  the  roll  of  attorneys  and  he  prohibited 
from  practising  in  the  U.  S.  courts  of  said  district.  That  at  said 
time  of  return,  said  y,  B,  Wa// appeared  in  person,  and  by  coun- 
sel, and  moved  that  whereas  said  rule  had  charged  him  with  a  crim- 
inal offence,  indictable  by  the  grand  jury  of  the  courts  of  the  State, 
the  matter  be  continued  until  after  the  meeting  of  such  grand  jury ; 

represented  relator  in  the  application  office  of  said  county,  but  this  addi- 

for  rehearing,  and  respondent  was  in-  tional  matter  is  not  set  out  in  full  in 

formed  by  the  deputy  clerk  of  Putnam  the  reported  case, 

county,  where  the  proceedings  in  this  1.  The  words  enclosed  in  [   ]  will  not 

cause  were  pending,  that  said  petition  be  found  in  the  reported  case,  but  have 

had  not  been  filed  in  the  circuit  clerk's  been  added  to  render  the  form  complete. 
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and  the  matter  was  held  under  advisement  by  the  court  and  con- 
tinued until  next  day.  That  at  the  opening  of  the  court  the  next 
day,  before  any  order  had  been  made  upon  the  pending  motion,  came 
said  y,  B,  Wall,  and  withdrew  said  motion  for  continuance,  and 
filed  answer  demurring  to  the  right  of  the  court  to  issue  the  rule 
served  upon  him,  because  (stating  the  contents  of  WalPs  answer), 
and  demanded  that  proof  be  had  of  the  matter  charged.  That 
thereupon  Peter  A,  Williams,  Esq.,  U.  S.  marshal  for  said  district, 
being  duly  sworn,  testified  as  follows :  (stating"  the  testimony  of 
Williams, )  whereupon  y.  B,  Wall,  being  himself  present  and  stat- 
ing that  he  had  no  testimony  to  offer,  and  desiring  to  be  heard  by 
counsel,  was  so  heard,  and  the  court  took  the  matter  under  consid- 
eration. Afterwards,  to  wit,  on  the  tenth  day  of  March  aforesaid, 
the  matter  having  been  fully  and  duly  considered,  it  was  ordered 
that  y.  B,  Wall  be  prohibited  from  practising  at  the  bar  of  Circuit 
or  District  Courts  of  this  district  until  further  order  therein. 

All  of  which  matters  are  true,  and  as  far  as  relate  to  the  action  of 
the  court  therein  shown  and  set  forth  in  the  records  of  said  court  and 
the  papers  therein. 

And,  further  answering,  he  says  that  y.  B.  Wall  at  no  time  de- 
nied active  participation  in  the  hanging  as  charged,  nor  answered 
the  spirit  and  substance  of  said  charge. 

That  when  the  motion  for  continuance  was  withdrawn  by  him, 
and  the  demand  made  that  proof  be  made  of  the  charge,  upon  inquiry 
your  respondent  ascertained  that  both  the  sheriff  and  mayor,  who 
had  alone  opposed  the  action  of  the  mob,  and  the  only  parties 
present  not  active  participants,  were  absent  from  the  city,  and 
could  not  be  summoned  to  testify  without  unadvisable  delay ;  of  all 
of  which  said  y,  B,  Wall  had  knowledge.  That  on  account  of  the 
excited  state  of  feeling  existing  at  the  time,  the  timidity  of  many, 
from  the  influential  position  of  some  of  those  engaged  in  the  hang- 
ing, and  the  sympathy  of  others  with  the  lynchers,  it  was  not  advis- 
able to  attempt  to  compel  any  resident  of  said  city  of  Tampa  who 
was  found  to  have  personal  knowledge  of  the  matter,  to  testify 
against  said  y.  B,  Wall.  That  said  y,  B,  Wall  had  every  oppor- 
tunity to  explain  his  presence  and  action  in  the  matter  as  proven,  if 
innocent,  but  made  no  attempt  to  do  so.  That  the  evidence,  although 
of  but  a  single  witness,  for  grounds  already  stated,  was  to  your 
respondent  positively  conclusive  beyond  a  reasonable  doubt  that  said 
y,  B,  Wall  had  been  guilty  of  active  participation  in  a  most  im- 
moral and  criminal  act,  and  a  leader  in  a  most  atrocious  murder,  in 
defiance  and  contempt  of  all  law  and  justice,  and  had  thereby  shown 
himself  unfitted  to  longer  retain  the  position  of  an  attorney  in  any 
court  over  which  your  respondent  might  have  the  honor  to  preside. 

Wherefore  and  upon  which  showing  your  respondent  would  most 
humbly  submit  to  your  Honors  that  said  order  prohibiting  said  y,  B, 
Wall  from  practising  as   attorney  should  not  be  revoked  nor  he 
restored  to  the  rights  and  privileges  of  an  attorney  of  said  courts. 

yames  W.  Locke,  U.  S,  Dis.  Judge,  So.  Dis.  Fla, 

Key  West,  Fla.,  DecW2,  i8S2. 
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e.  Peremptory  Writ 

Form  No.  3  5^5* 
(Humphrey's  Precedents  503.)  1 
(  Commencing  as  in  Form  No.  S682,  and  continuing  down  to  *) 
and  which  complaint  we  have  adjudged  to  be  true,  as  appears  to  us 
of  record ;  therefore,  we,  being  willing  that  full  and  speedy  justice 
be  done  in  this  behalf  to  him  the  said  John  Roberts  as  it  is  just, 
command  you,  firmly  enjoining  that  immediately  after  the  receipt 
of  this  writ  you  restore  him  to  the  aforesaid  office  of  attorney  and 
counsellor  at  law  of  the  said  court  0/  common  pleas ^  and  permit  him 
to  exercise  the  same,  and  to  take  the  fees,  perquisites  and  profits 
thereof,  lest  complaint  shall  again  come  to  us  (continuing  and  con- 
cluding as  in  Form  No.  3582) . 

VII.  CRIMINAL  PROSEGUTION.S 

1.  For  Praotioing  without  License.* 
a.  The  Indictment. 

Form  No.  3586. 

(Precedent  in  Cousins  v.  State,  50  Ala.  113.)^ 

[The  State  of  Alabama,  )  Circuit  Court, 

Elmore  County.  \  Term,  i87-i.]* 

The  grand  ^ jury  of  said  county  charge,  that,  before  the  finding 

1.  See  sufra^  note  i,  p.  1057.  But  the  indictment  must  allege  that 
8.  For  criminal  prosecutions  against  the  defendant  was  in  default  for  the 
attorneys  at  law,  but  not  against  them  nonpayment  of  a  sum  imposed  by  law 
as  such,  see  the  various  particular crim-  as  a  tax  upon  him  by  reason  of  his  pro- 
inal  titles  in  this  work.  fession,  or   in   some  way  point  to  a 
S.  The    indictment  in    the    text  is  general  license  law  under  which  the 
drawn  under  a  general  license  law,  and  indictment  is  intended  to  be  laid.     Ac- 
similar  occupation  tax  laws  exist  in  cordingly  the  indictment  was  held  in 
many  of  the  states.     In  the  following  State  v,  Hayne,  4  S.  Car.  403,  to  be 
states  practicing  without  a  license  is  defective  when  in  the  words  following : 
indictable  without  reference  to  such  a  •*  That  /.  W.  Hayne ^  late  of  Charles- 
law:  /on,  attorney  at  law,  on  the  tenth  day 
Delaware, — Laws  (1893),  p.  57,  %  4.  of  Aprils  in  the  year  of  our  Lord  one 
Kentucky, — Stat.  (1894),  h  '<^-  thousand  eight  hundred  and  seventy- 
Maine, — Rev.  Stat.  (1883),  c.  79,^39.  iivo^  at  the  said  Charleston^  and  there 
Missouri. — Rev.  Stat.  (1889),  §  6io.  on  divers  other  days  and  times,  between 
Nevada. — Gen.  Stat.  (1885),  §  2539.  that  day  and  the  day  of  the  finding  of 
New    fork.  —  i   Birds.    Rev.   Stat,  this  indictment,  to  wit :  on  the^rj/ day 
(1896),  p.  169,  §  10.  of  y«/y,  in  the  year  of  our  Lord  eigh- 
Wisconsin, — Sanb.  &  B.  Anno.  Stat,  teen  hundred  and  jet;eff/y>/wo,  without 
(1889),  §  2587.  any  authority  or  license  therefor  duly 
For  forms  connected  with  proceed-  had  and  obtained  according  to  law,  did 
ings  against  an  attorney  for  practicing  carry  on  or  conduct  business  as  an  at- 
without  a  license  when  the  punishment  torney  at  law,  against  the  form  of  the 
is  for  contempt,  consult  the  title  Con-  Act  of  the  General  Assembly,  in  such 
TEMPT.    See  also,  ^»/f  a,  note  2,  p.  1024.  case  made  and  provided,  and  against 
4.  This  indictment  was  held  to  be  the  peace  and  dignity  of  the  same  State 
sufficient  on  demurrer;  and  it  is  not  aforesaid." 

necessary  to  state  in  the  indictment  6.  The  words  and  figures  enclosed  in 

the  price  of  the  required  license.  [     ]  will  not  be  found  in  the  reported 
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of  this  indictment,  /'.  F,  Cousins  violated  the  provisions  of  an  act  of 
the  Greneral  Assembly  of  the  State  of  Alabama,  entitled,  ''An  act 
to  establish  revenue  laws  for  the  State  of  Alabama,"  approved 
December  31,  1868,  the  1 1  ith  section  of  which  said  act  is  in  the  fig- 
ures and  letters  as  follows,  to  wit,  **  Be  it  further  enacted,  that  any 
person  who,  after  the  third  Monday  in  March,  1869,  shall  be  en- 
gaged in  or  carry  on  any  business  or  profession,  or  do  any  act,  for 
the  doing,  prosecuting,  or  carrying  on  of  which  a  license,  is  by  law 
required  to  be  taken  out,  without  having  paid  for  or  taken  out  such 
license,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined 
three  time^  the  amount  of  such  license,  and  may  be  confined  in  the 
county  jail,  not  exceeding  one  year  at  the  discretion  of  the  court," 
in  this  that  he  practiced  the  profession  of  law,  for  the  practice  or 
carrying  on  of  which  a  license  is  by  law  required  to  be  taken  out, 
without  having  paid  for  and  taken  out  said  license :  against  the 
peace  and  dignity  [of  the  State  of  Alabama. 

Ben.  Gardner^ 
Solicitor  of  the  Fifth  Circuit]  .1 

b.  Plea  that  lieense  Tax  was  Paid. 

Form  No.  3587* 
(Precedent  In  Rojall  V.Virginia,  lai  U.  S.  i<^.)S 
[In  the  Hustings  Court  of  the  City  of  Richmond.      ^ 

case,  but  have  been  added  to  render  commission  of  the  revenue's  fee,  in 

the  form  complete.  compliance  with  the  provisions  of  the 

1.  See  supra,  note  5,  p.  xo6i.  acts  of  assemblj,  approved  February 

2.  On  demurrer  this  plea  was  held  7th,  1^84,  entitled  *  An  act  to  regulate 
to  show  a  legal  tender  of  the  license  the  granting  of  licenses  for  the  exercise 
fee.  of  any  privilege.* 

In   Sands  v.   Edmunds,   116  U.  S.  **  That,  at  the  same  time,  he  tendered 

585,  the  Supreme  Court  of  the  United  to  the  said  treasurer  a  certain  coupon 

States  reversed  a  judgment  of  the  Su-  for  fifteen  dollars,  which  coupon  was 

preme  Court  of  Appeals  of  Virginia  cut  from  a  bond  issued  by  ihe  State  of 

and  of  the  Circuit  Court  of  Fauquier  Virginia  under  the  provisions  of  an 

County,  Virginia,  denying  the  prayer  act  of  her  General  Assembly,  approved 

for  a  writ  of  mandamus  contained  in  March  30,   187 1,  entitled  *An  act  to 

the  petition  following :  provide  for  the  funding  and  payment 

•*  The  petition  of  Wm.  H,  Sands  re-  of  the  public  debt.' 

spectfully  represents  that  he  is  an  attor-  **  That  said  coupon  was  overdue  and 

ney-at-law,  regularly  and  duly  licensed  past  maturity,  and  bore  upon  its  face 

to  practice  law  in  the  courts  of  the  the  contract  of  the  State  of  Virginia 

State  of  Virginia  according  to  the  laws  that  it  should  be  received  in  payment 

of  said  State.  of  all  taxes,  debts,  and  demands  due 

'*  That  on  the  8tk  day  of  September,  said  state. 

18^5,  he  tendered  to  E,  G,  Edmunds,  *^  That,  at  the  same  time,   he  de- 

who  is  the  treasurer  of  the  county  of  manded    the    said    treasurer    should 

Fauquier,  and  the  officer  whose  duty  receive  said  coupon  along  with  said 

it  is  to  collect  all  license  taxes  due  said  lawful  money  for  the  purpose  of  iden- 

State  in  said  county,  in  payment  of  his  tification  and  verification,  in  manner 

license  tax  as  attomey-at-law  for  the  and  form  as  required  by  an  act  of  the 

ensuing  year,  fifteen  dollars  in  lawful  General  Assembly  of  the  State  of  Vir- 

money  of  the  Cnited  States  and  sev-  ginia,  approved  January  ia,  1882,  en- 

tntyfive  cents  in  like  money  for  the  titled  *  An  act  to  prevent  Iniud  upon 
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William  Z.  Roy  all 

ads. 

The  Commonwealth  of  Virginia. ]1 

And  for  .a  plea  in  this  behalf  the  said  William  Z.  Rcyall  comes 
and  says  that  more  than  fifteen  years  back  he  was  duly  examined  by 
judges  of  the  State  of  Virginia,  and  found  by  them  qualified  to 
practise  law  as  an  attorney-at-law  according  to  the  mode  and  form 
of  the  statute  law  of  Virginia ;  that  having  complied  with  all  the 
other  requirements  of  the  statute  law  of  said  state,  he  was  duly 
licensed  to  practise  law  in  all  the  courts  in  said  state  accor4ing  to 
the  statute  law  of  said  state,  and  during  all  the  time  since  then  he 
has  been  actively  engaged  in  practising  his  said  profession  as  an 
attorney-at-law ;  that  he  has  duly  and  regularly  paid  to  the  State  of 
Virginia  all  license  taxes  assessed  upon  his  said  business  as  an 
attorney-at-law  each  year  since  he  commenced  practising  his  said 
profession;  that  on  the  first  day  of  Afay^  1886 ,  he  tendered  to 
Samuel  C.  Greenhaw,  wno  is  treasurer  of  the  city  of  Richmondy 
Virginia,  one  coupon  for  %15  and  ten  dollars  in  United  States 
Treasury  notes  in  payment  of  his  license  tax  as  an  attorney-at-law 
for  the  ensuing  year  —  all  his  license  tax  up  to  that  date  having 
been  paid  in  full  —  and  also  seventy^Jive  cents  in  silver  coin  for  the 
fee  of  the  commissioner  of  the  revenue;  that  said  coupon  was  cut 
from  a  bond  issued  by  the  State  of  Virginia  under  the  provisions  of 
an  act  of  the  Greneral  Assembly  of  the  State  of  Virginia  approved 
March  30,  187 1,  entitled  "  An  act  to  provide  for  the  funding  and 
payment  of  the  public  debt ;"  that  it  was  overdue  and  past  maturity 
and  bore  upon  its  face  the  contract  of  the  State  of  Virginia  that  it 

the  Commonwealth  and  holders  of  her  approved  March  15,  1884,  entitled  *An 
securities  in  the  collection  of  her  rev-  act  to  provide  for  the  assessment  of 
enues.'  taxes  on  persons,  property,  incomes, 
**That  the  said  treasurer  received  etc.,' requires  all  license  taxes  to  be  paid 
such  lawful  money  tendered  by  vour  in  money  only,  and  not  in  coupons, 
petitioner,  and  gave  him  the  certificate  '*  That  both  of  said  acts  in  diis  par- 
provided  for  in  said  act  of  February  7,  ticular  are  repugnant  to  section  10  of 
1884,  but  he  refused  to  receive  said  article  i  of  the  Constitution  of  the 
coupon  as  demanded  by  your  peti-  '  United  States,  and  therefore  null  and 
tioner,  and  he  refused  to  receive  it  for  void.  That  your  petitioner  has  not 
any  purpose  whatever.  Your  peti-  been  licensed  to  practice  law  so  long 
tioner  claims  that  he  had  the  right  to  as  five  years. 

have  said  treasurer  receive  said  coupon  *'  Your  petition  therefore  prays  that 

and  deliver  the  same  to  the  judge  of  a  mandamus  nisi  may  be  issued  com- 

the  county  court  of /^aK^iviVr,  and  that  manding  the  said   K,    G,   Edmunds, 

it  was  your  petitioner's  right  to  prove  treasurer  aforesaid,  to  show  cause  why 

said  coupon  before  a  jury  in  said  court  a  peremptory  mandamus  shall  not  issue 

and  thereupon  to  have  his  said  money  commanding  him  to  receive  such  cou- 

returned  to  him,  and  that  said  treasurer  pon,  and  deliver  it  to  the  judge  of  the 

did  your  petitioner  a  great  wrong  and  County  Court  for  identification   and 

injury  when  he  refused  to  receive  said  verification,  according   to  the    terms 

coupon.    That  he  refused  to  receive  and  provisions  of  said  act  of  January 

same  because  said  act  of  February  7,  14,  i88a." 

18&1,  requires  all  license  taxes  to  be  1.  The  words  and  figures  enclosed  in 

paid  in  money  only  arid  not  in  coupons,  [    ]  will  not  be  found  in  the  reported 

and  because  the  iiath  section  of  an  act  case,  but  have  been  added  to  render 

of  the  General  Assembly  of  Virginia,  the  form  complete. 
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should  be  received  in  payment  of  all  taxes,  debts,  and  demands  due 
to  the  said  state ;  that  when  he  made  said  tender  he  demanded  of 
said  Greenhcnx)  a  certificate  in  writing  stating  that  he  had  deposited 
with  him  said  coupon  and  money,  but  the  said  Greenhov)  refused  to 
receive  said  coupon  and  money  except  for  verification  and  identifi- 
cation, as  provided  for  by  an  act  of  the  General  Assembly  of  the 
State  of  Virginia  approved  March  4,  1886,  which  is  chapter  415  of 
the  acts  of  1885-1886,  and  he  refused  to  g^ve  to  defendant  the 
certificate  demanded  or  any  other  certificate  until  said  coupon  had 
been  identified  and  verified,  according  to  the  provisions  of  chapter 
415  of  the  acts  of  1885-1886,  hereinbefore  referred  to,  he  declaring 
that  he  would  give  defendant  said  certificate  after  it  should  have 
been  so  verified,  or,  if  defendant  would  pay  in  lawful  money,  he 
would  receive  said  coupon  for  verification,  and  upon  its  verification 
he  would  return  said  money  and  receive  said  coupon  as  payment 
of  said  tax;  that  said  Greenhow  refused  to  receive  said  coupon 
and  money  as  payment  of  said  license  tax  and  refused  to  give 
defendant  the  certificate  demanded,  because  said  last  mentioned 
act  forbade  him  so  to  do ;  that  said  act  is  repugnant  to  section  ten 
of  article  one  of  the  Constitution  of  the  United  States ;  that  there- 
upon the  defendant  made  the  afifidavit  hereto  annexed,^  and  pre- 
sented it  to  /?.  B.  Munford^  who  is  the  commissioner  of  the  revenue 
for  the  city  of  Richmond^  and  demanded  of  him  a  revenue  license 
as  an  attomey-at*law,  and  at  the  same  time  he  presented  to  the  said 
MunfordXSx'^  paper  hereto  attached,^  and  at  the  same  time  he  offered 
to  pay  the  said  Munford  any  and  all  charges  that  he  was  enti- 
tled to  receive  before  issuing  said  license,  but  the  said  Munford 
refused  to  issue  to  defendant  a  license  as  an  attomey-at-law ;  that 
thereafter  defendant  practised  his  profession  of  attorney-at-law 
without  a  revenue  license,  but  after  having  made  the  efforts  herein- 
before described  to  obtain  one,  but  not  before ;  and  this  he  is  ready 
to  verify.     Wherefore  he  prays  judgment,  &c. 

[  William  L.  Rayall.]^ 

2.  For  Praetioing  when  Forbidden  by  Virtue  of  Office.' 

Form  No.  3588. 

(Precedent  in  State  v,  Bryan,  98  N.  Car.  644.) 

[N'orlk  Carolina,  )  Superior  Court, 

Chatham  County.  \  FallTerm,  A.D.  i8^7. 

The  jurors  for  the  state  upon  their  oath  present  that  y,  E,  Bryan^ 
late  of  the  county  of  Chatham^  being  a  justice  of  the  peace  in  and 

1.  The  papers  referred  to  are  not  set    oee,  on  this  subject,  the  title  Attorney 
out  in  the  reported  case.  and  Client,  3  Am.  and  Eng.  Encyc. 

2.  See  supra,  note  i,  p.  1063.  of  Law  319  et  seq.    To  draw  an  in- 
8.  Statutes  generally  forbid  certain    dictment  under  any  statute    making 

classes  of  public  officers  from  practic-  practice  as  above  an  indictable  offense, 
ing  law,  either  prohibiting  them  from  consult  the  title  Indictments  for 
practice  altogether,  or  in  certain  courts,    formal  parts  and  follow  the  language 
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for  the  said  county  of  CAaMaw,]i  did,  unlawfully  and  wilfully,  on  the 
26th  day  of  August^  A.D.  i8<^^,  practice  law  as  an  attorney,  in  the 
county  aforesaid,  in  a  judicial  court  held  by  W.  B.  Wilkie^  a  justice 
of  the  peace  of  said  county  of  Chatham^  in  the  trial  of  a  civil  action 
wherein  Luke  Brothers  were  plaintiffs,  and  J,  E.  Boling^  Eliza 
Holden  and  Mary  Holden  were  defendants,  by  appearing  as  attor- 
ney of  said  plaintiffs,  contrary  to  the  form  of  the  statute  [in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state.  yohn  H,  Blount^  Solicitor.]!  . 

Form  No.  3589.2 

In  the  Name  and  by  the  Authority  of  the  State  of  Texas. 
The  grand  jurors  for  the  county  of  Bexar  and  state  aforesaid, 
duly  organized  as  such  at  the  September  term,  A.D.  18^^,  of  the 
District  Court  for  said  county,  upon  their  oaths  in  said  court  pre- 
sent that  John  Marshall^  on  the  twentieth  day  of  August^  A.D. 
iSP^,  and  anterior  to  the  presentment  of  this  indictment,  in  the 
county  and  state  aforesaid,  was  the  duly  qualified  judge  of  the 
county  court  of  said  county  of  Bexar ^  and  did  then  and  there  un- 
lawfully practice  (or  offer  and  attempt  to  practice)  as  an  attorney 
and  counsellor  at  law  in  the  court  of  a  justice  of  the  peace  in  said 
county,  to  wit,  in  the  court  of  Abraham  Kent^  justice  of  the  peace 
of  Precinct  No.  2  of  said  county  of  Bexar  (or  in  said  county  court 
of  said  county  of  Bexar)  ^  against  the  peace  and  dignity  of  the  state. 

Andrew  Jackson^  Foreman  of  the  Grand  Jury. 

8.  For  Refiisal  to  Pay  or  Deliver  Money.' 

Form  No.  3590. 

The  State  of  Kansas  )  Ti.1-1-  21.  t\'  ^   *  ^r^ 

.  "^  .  (  In  the  Leavenworth  District  Court. 

yZ^'Soe.  \  ^^*'-««'-^  Term.  i8P7. 

The  g^and  jurors  for  the  state  of  Kansas^  in  and  for  the  county  of 
Leavenworth^  duly  impanelled  and  sworn  to  charge  and  inquire  in 
and  for  the  county  of  Leavenworth  in  the  name  and  by  the  author- 
ity of  the  state  of  Kansas^  upon  their  solemn  oaths  present,*  that 
John  Doe^  late  of  said  county  of  Leavenworth  and  within  the  juris- 
diction of  this  court,  on  the^r.y/  day  of  January^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven^  was  an  attorney 
at  law^,  and,  in  the  course  of  his  professional  business  as  such,  received 
of  one  Samuel  Short  for  collection  a  certain  promissory  note  for 

of  the  statute  in  the  charging  part.  Iov;a, — Miller's  Anno.  Code  (1890), 

Forms  Nos.  3588  and  3589  are  examples  §  225. 

of  indictments  so  drawn.  North  Dakota, — Rev.  Code  (1890), 

1.  The  words  and  figures  enclosed  in  §  438. 

[     ]  will  not  be  found  in  the  reported  Wyoming.  —  Rev.    Stat.    (1887),    k 

case,  but  have  been  added  to  render  139. 

the  form  complete.  4.  For  the  formal  parts  of  an  indict- 

2.  Tex.  Pen.  Code  (1895),  ^'t.  282.  ment  in  a  particular  jurisdiction,  con- 
S.  Kansas, — Gen.  Stat.  (1889),  $404.  suit  the  title  Indictmknts. 
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four  hundred  dollars,  due  to  the  said  Samuel  Short  as  payee  from 
one  Leonard  A,  Ford^  and  afterwards  on  the  second  day  of  yanu- 
ary,  one  thousand  eight  hundred  and  ninety-seven^  collected  on  said 
note  the  sum  of  three  hundred  dollars  and  refused  to  pay  to  the  said 
Samuel  Short  the  said  sum  of  money  immediately  upon  demand  for 
the  same,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  state  of  Kansas. 

Daniel  Webster^  District  Attomev. 


4.  For  Allowing  Another  to  Use  Attorney's  Name.^ 

Form  No.  359 k* 

Supreme  Court,  Suffolk  County. 
T%e  People  of  the  State  of  New  York 

against 
yohn  Doe. 

The  grand  jury  of  the  county  of  Suffolk  by  this  indictment  accuse 
yohn  Doe  ^  of  the  crime  of  knowingly  permitting  another  person, 
not  being  his  general  law  partner  or  a  clerk  in  his  office,  to  prose- 
cute an  action  in  his  name,  committed  as  follows:  The  said  yohn 
Doe  on  the  second  day  of  yanuary^  i8P7,  was  an  attorney  at  law 
duly  admitted  to  practice  according  to  the  laws  of  this  state  and 
practicing  his  profession  in  Northport^  in  said  county  of  Suffolk. 
On  said  second  day  of  yanuary^  i8P7,  the  said  yohn  Doe  know- 
ingly permitted  one  Samuel  Shorty  the  said  Samuel  Short  not  being 
his  general  law  partner  nor  a  clerk  in  his  office,  to  commence  and 
prosecute  in  said  Supreme  Court  fpr  Suffolk  county,  and  in  the  name 
of  him  the  said  yohn  Doe^  a  civil  action  wherein  Leonard  A.  Ford 
was  the  plaintiff  and  William  West  was  defendant. 

Daniel  Webster^  District  Attorney  for  Suffolk  County, 

1.  Ne-w  Tork, — i  Birds.  Rev.  Stat.  8.  For  the  formal  parts  of  an  indict- 

(t8c)6),  p.  17a,  $  39.  ment  in  a  particular  jurisdiction,  con- 

Nortk  Dakota, — Rev.  Stat.   (1895),  ^^1^  ^^^  ^^tle  Indictmbnts. 
k  7023. 
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AUCTIONEERS. 

By  Howard  P.  Nash. 

L  PROCEEDINGS  AGAINST  AN  AUCTIONEBB,  lo68. 

1.  In  Civil  Cases,  1068. 

a.  At  Common  Law,  1068. 

(i)  For  Not  Selling  Goods  According  to  Advertisement, 

loiSS. 
(2)  For  Nondelivery  of  Goods  Purchased,  1069. 
?3)  For  Not  Makinga  Good  Title  to  Premises  Sold,  1071. 

(4)  For  Selling  Goods  at  a  Lower  Price  than  Directed, 

1073.  • 

(5)  For  Neglecting  to  Require  Purch€iser  to  Make  a  De- 

posit and  Sign  Agreement,  1076. 

(6)  For  Not  Accounting  for  Goods  Delivered  to  Him  to 

Sell,  1079. 

b.  Under  the  Codes  and  Practice  Acts,  1080. 

(i)  For  Selling  Goods  at  a  Lower  Price  than  Directed, 
1080. 

(2)  For  Selling  Goods  on  Credit  against  Orders,  1081. 

(3)  For  Not  Accounting,  1081. 

(4)  For  a  Deficiency  upon  a  Resale,  1082. 

(5)  For  Demanding   More    than   Statutory    Compensa- 

tion, 1082. 
t.  In  Criminal  Cases,  1083. 

a.  For  Obtaining  Money  by  a  Fraudulent  Auction  Sale,  1083. 

b.  For  Selling  at  Auction  in  a  Store  Other  than  His  Regis- 

tered One,  1084. 

c.  For  Failure  to  Require  a    Written  Statement  from  the 

Owner  of  the  Property  Sold,  1085. 

d.  For  Failure  to  File  with   County  Cle.  k  a  Description  of 

the  Property  Sold,  1085. 

e.  For  Acting  as  an  Auctioneer  without  Filing  the  Required 

Bond,  1086. 

IL  PROCEEDINGS  BY  AN  AUCTIONEER,  1087. 
1.  At  Common  Law,  1087. 

a.  For  Services  Rendered,  1087. 

b.  Against  Defendant  Who  had  Employed  Plaintiff  to  Sell 

Goods  and  Then  Sold  Them  by  Another  Auctioneer,  1087. 
9.  Under  the  Codes  and  Practice  Acts,  1089. 
a.  For  Services  Rendered,  1089. 

b»    To  Recover  an  Accepted  Bid  from  a  Defaulting  Bidder, 
1090. 

CROSS-REa^^ERENCES. 

For  the  Forms  of  Bonds  on  Appeal  to  County  Commissioners  where  an  Auction- 
eer's  License  is  refused,  see  the  Htle  BONDS  AND  UNDERTAKINGS 
ON  APPEAL  AND  ERROR. 
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For  Forms  relating  to  the  Recovery  of  Penalties  on  aH  Auctioneer's  Bond,  see 

the  title  OFFICIAL  BONDS. 
For  other  Forms  related  more  or  less  intimately  to  the  subject  of  Auctions  and 

Auctioneers,  see  the  titles  LICENSES  and  PENALTIES. 
For  the  Forms  of  Pleas  available  in  actions  by  and  against  Auctioneers,  see  the 

titles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  799;  PLEAS; 

and  the  various  special  pleas  treated  in  this  work. 
See  also  the  GENERAL  ANAL  YTICAL  INDEX  to  this  work. 


1.  PROCEEDINGS  AGAINST  AN  AUCTIONEER. 

1.  In  Civil  Cases. 

a.  At  Common  Law. 

(1)  For  Not  Selling  Goods  According  to  Advbrtisbmbnt. 

Form  No.  359a. 

(2  Wentw.  PI.  234,  328;  Lawyer's  Guide  176.) 
[Markham  and  Le  Blanc, 

Mich.  Term  17  Geo.  IIi:\^ 
London^  88.  Nathan  Levy  Cohen  complains  of  Henry  Pelham 
being  in  the  custody  [of  the  marshal  of  the  Marshalsea  of  our  lord 
the  now  king,  before  the  king  himself]  ^  of  a  plea  of  trespass  on  the 
case  [on  promises  ^]  1* ;  for  that  whereas  heretofore,  to  wit,  on  the 
twenty-second  day  of  yuly  in  the  year  1776^  that  is  to  say,  at  Z^»* 
don  aforesaid,  in  the  parish  of  St.  Mary  Colen,  in  the  ward  of 
Cheap,  in  consideration  any  person  or  persons  would  purchase  all  or 
any  of  the  goods  and  chattels  hereafter  mentioned,  he  the  said  de- 
fendant did  assert,  publish,  and  promise  that  there  was  to  be  sold 
thereby,  meaning  that  there  should  and  would  be  put  up  to  sale  by 
auction  in  the  Custom-house  in  Harwich,  in  the  county  of  £ssex, 
on  Tuesday,  the  twenty-ffth  yuly  in  the  said  year  1775,  at  ten  of 
the  clock  in  the  /br^ioon,  the  following  goods  in  sundry  lots,  viz. : 
{Jiere  set  out  the  hill  of  sale)  :  And  the  said  plaintiff  avers,  that  he, 
confiding  in  the  promise  and  undertaking  of  the  said  defendant,  did 
afterwards,  to  wit,  on  the  twenty-fourth  day  of  July,  1775,  go  and 
perform  a  certain  journey,  to  wit,  from  London  aforesaid  to  Har- 
wich aforesaid,  to  inspect  and  view  the  said  goods,  and  with  intent 
to  bid  for  and  purchase  on  the  next  day,  being  the  aforesaid  Tues- 
day, the  twenty-fifth  of  yuly  aforesaid,  a  great  part  thereof  at  such 
intended  auction,  and  did  then  and  there,  to  wit,  on  the  said  Tues- 
day,  the  twentyfifth  yuly,  1775,  attend,  i.  e.  at  ten  in  the  forenoon^ 
to  wit,  at  the  Custom-house  at  Harwich  for  the  purpose  aforesaid, 
and  did  then  and  there  request  the  said  defendant  to  put  up  for  sale 
and  sell  by  auction  the  said  goods  according  to  the  tenor  of  his 

1.  The  words  enclosed  in  [  ]  will  ration  ip  a  particular  jurisdicdon,  in- 

not  be  found   in  the  precedent,  but  eluding  the  title  of  the  court  and  cause, 

have  been  added  to  render  the  form  and   the  formal    commencement  and 

complete.  conclusion,  consult  the  dtle  Dbcla- 

%.  For  the  formal  parts  of  a  decla-  rations. 
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promise  aforesaid,  that  he  the  said  plaintiff  might  bid  for  and  pur- 
chase a  great  part  of  the  said  goods,  he  the  said  plaintiff  then  and 
there  intending  so  to  do,  and  being  ready  to  comply  with  the  condi- 
tions of  sale:  Yet  the  said  defendant  not  regarding  [his  said  promise 
and  undertaking]  i  but  contriving  [and  fraudulently  intending  craft- 
ily and  subtly  to  deceive  the  said  plaintiff  he  the  said  defendant  did 
not,  on  the  said  Tuesday  [the  twenty-Jifth  July  aforesaid]^  put  up  to 
sale  by  auction  or  sell  the  goods  aforesaid,  or  any  part  thereof,  at  the 
custom-house  aforesaid,  according  to  the  tenor  of  his  aforesaid 
promise,  but  therein  wholly  failed  and  made  default  — although  to 
perform  his  promise  aforesaid  he  the  said  defendant  was  requested 
by  the  said  plaintiff  on  the  day  and  year  last-mentioned,  to  wit,  ut 
[Harwich  aforesaid]^;  but  he  the  said  defendant  to  perform  his 
promise  aforesaid  hath  hitherto  wholly  refused ;  by  means  whereof 
he  said  plaintiff  was  unnecessarily  put  to  great  expenses  in  the  per- 
formance of  the  journey  aforesaid  from  London  aforesaid  to  Har- 
wich aforesaid,  and  in  his  return  from  thence  back  again  to  London 
aforesaid,  and  also  during  his  necessary  stay  at  Harwich  aforesaid, 
to  a  large  amount  in  the  whole,  to  wit,  the  amount  oi  forty  pounds, 
and  also  lost  and  was  deprived  of  the  profit  and  advantage  which 
he  might  and  would  have  made  by  the  purchase  of  a  great  part  of 
the  said  goods,  to  wit,  at  London  aforesaid  ^  [to  the  damage  of  the 
said  Nathan  Levy  Coken  of  £50  and  therefore  he  brings  his  suit,  &c. 

(        yohn  Doe 
Pledges  to  prosecute  <  and 

(  Richard  Roe]  A 

(2)  For  Nondelivkry  of  Goods  Purchasbd. 

Form  No.  3593. 

(3  Wentw.  PI.  189.) 

(  Commencing  as  in  Form  No,  S592^  and  continuing  down  to  *) 
for  that  the  said  defendants  heretofore,  to  wit,'  on  [the  twenty-first 
of  Afay,  A.D.  1774]^  at  [London  aforesaid,  in  the  parish  of  St. 
Afary  Colen  in  the  ward  of  Cheap]'^  put  up,  and  caused  to  be  put 
up  to  sale  by  the  candle,  at  a  certain  public  coffee-house  in  London 
aforesaid,  called  Garraway'' s  Coffee-house^  in  one  lot  a  certain  large 
quantity,  to  wit,  seven  tons  weight  of  valonia  then  and  there 
alleged  to  be  seen  at  a  certain  wharf  called  Chamberlain^ s  Wharf, 
upon  and  under  the  terms  and  conditions  of  sale  following,  to  wit, 
the  said  valonia  to  be  sold  with  customary  allowances,  and  one  shil- 

1.  The  words  enclosed  in  [  ]  will  buj ;  "  and  also  that  indebitatus  as- 
not  be  found  in  the  precedent,  but  sum^sit  Sind  quantum  meruit  counts  for 
have  been  added  to  render  the  form  work  and  labor,  money  laid  out,  etc., 
complete.  be  added  with  a  common  conclusion 

2.  In  3  Wentw.  PI  334,  338,  it  is  to  these  last  counts.  These  have  not 
suggested  that  another  count  be  added  been  given  in  the  text,  as  they  will  be 
like  the  one  given  in  the  text  but  al-  treated  under  the  various  particular 
leging  the  promise  to  have  been  made  titles  in  the  work. 

'*  in  consideration  the  plaintiff  would 
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ling  to  be  advanced  upon  each  and  every  bidding  for  the  same,  and 
the  said  valonia  to  be  taken  away  in  fourteen  days  from  the  time  of 
the  sale  thereof,  and  be  paid  for  in  ready  money  or  bills  as 
approved  of,  and  a  discount  of  two  and  an  half  "per  cent,  or  the 
sum  of  two  pounds  ten  shillings  to  be  allowed  K>r  each  and  every 
one  hundred  pounds  of  the  purchase-money,  and  so  proportionably 
to  be  allowed  to  the  purchaser  by  way  of  discount  on  the  payment 
of  ready  money ;  and  the  said  Moses  did  then  and  there  attend  at 
the  said  sale  as  a  bidder  at  the  same,  and  then  and  there  at  the  said 
sale  bid  for  and  purchased,  and  became  and  was  the  buyer  of  the 
said  valonia  at  the  rate  or  price  following,  to  wit,  at  the  rate  or 

price  of pounds,  for  each  and  every  ton  weight  thereof ;  and 

thereupon  afterwards,  to  wit,  on  [the  twenty-Jifth  of  Afay^  A.D. 
177Jii\^  in  consideration  of  such  sale  as  aforesaid,  and  also  in  con- 
sideration that  the  said  Moses^  at  the  special  instance  and  request 
of  the  said  defendants,  had  then  and  there  undertaken,  and  faith^ 
fully  promised  them  the  said  defendants  to  perform  and  fulfil  the 
terms  and  conditions  of  the  said  sale  on  the  part  of  him  the  said 
Moses  as  such  buyer  of  the  said  valonia  as  aforesaid,  they  the  said 
defendants  undertook,  and  then  and  there  faithfully  promised 
the  said  Moses  to  perform  and  fulfil  the  terms  and  conditions  of  the 
said  sale  of  the  said  valonia  on  the  part  of  the  seller  thereof,  and 
that  such  terms  and  conditions  should  be  accordingly  performed 
and  fulfilled,  and  also  to  accordingly  deliver,  or  cause  to  be,  and 
that  the  said  valonia  should  accordingly  be  delivered  to,  and  had 
and  taken  by  him  the  said  Moses  :  And  the  said  Moses  in  fact  says, 
that  although  he  the  said  Moses^  relying  upon  the  aforesaid  promise 
and  undertaking  of  the  said  defendants,  did  at  the  time  of  his  pur- 
chasing the  said  valonia  at  the  said  sale  as  aforesaid,  to  wit,  on 
[the  said  twenty-first  oi  May^  A.D.  177 J(\^  at  \London  aforesaid 
in  the  parish  and  ward  aforesaid]^  advance  the  sum  of  one  shilling 
per  ton  upon  the  same,  according  to  the  conditions  of  the  aforesaid 
sale ;  and  although  he  the  said  Moses  within  and  at  the  end  of  and 
after  fourteen  days  from  the  aforesaid  sale,  was  ready  and  willing 
to  take  away,  and  also  to  pay  the  residue  of  the  aforesaid  purchase- 
money  thereof  for  the  said  valonia,  according  to  the  conditions  and 
terms  of  the  aforesaid  sale ;  and  although  he  the  said  Moses^ 
within  the  said  fourteen  days  next  after  the  aforesaid  sale,  to  wit, 
on  [the  twenty  first  of  May^  A.D.  1774^^  at  [London  aforesaid  in 
the  parish  and  ward  aforesaid]^  did  apply  to  the  said  defendants, 
and  also  at  the  aforesaid  wharf  called  Chamberlain'^ s  Wharf,  for  the 
said  valonia,  and  for  the  delivery  thereof  unto  him  the  said  Moses; 
and  although  he  the  said  Moses  did  then  and  there  offer  to  pay  thenri 
the  said  defendants  for  the  said  valonia,  according  to  the  terms  of  the 
aforesaid  sale  thereof ;  and  although  he  the  said  Moses  hath  always 
from  thence  hitherto  been  ready  and  willing  to  take  away  and  pay 
for  the  said  valonia  at  the  rate  and  upon  the  terms  and  conditions 
aforesaid,  and  hath  tendered  such   payment  to  them  the  said  de- 

1.  See  supra^  note  i,  p.  1069. 
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fendants,  to  wit,  at  London  aforesaid:  Yet  the  said  defendants  con- 
triving [and  fraudulently  intending  craftily  and  subtly  to  deceive],^ 
the  said  Moses  in  this  behalf,  did  not  regard,  nor  hath  either  of  them 
regarded,  their  aforesaid  promises  and  undertakings,  but  have,  and 
each  of  them  hath  broke  and  violated  the  same,  and  thereby  craftily 
deceived  the  said  Moses  in  this,  that  neither  they  the  said  defend- 
ants, nor  any  other  person  or  persons  whomsoever,  did  within,  or 
in,  or  at  the  end  of  the  said  fourteen  days  next  after  the  aforesaid 
sale  thereof,  or  at  any  other  time  whatsoever,  deliver  or  cause  to 
be  delivered  to  him  the  said  Moses ^  the  said  valonia  so  by  him  pur- 
chased as  aforesaid,  nor  could  nor  was  the  same  to  be  had,  received, 
or  taken  by  him,  the  said  Moses  at  or  from  the  aforesaid  wharf  or 
elsewhere,  nor  hath  he  as  yet  received  or  been  able  to  receive  the 
same,  nor  was  nor  hath  the  same  been  forthcoming  when  applied 
for,  but  they  the  said  defendants  to  deliver,  or  cause  to  be  delivered 
to  him  the  said  Moses ^  have,  and  each  of  them  hath,  hitherto  wholly 
refused,  and  still  refuse  so  to  do,  contrary  to  the  tenor  and  effect  of 
their  aforesaid  promise  and  undertaking;  whereby  he  the  said 
Moses  hath  lost  and  been  deprived  of  certain  great  profit,  benefit, 
and  advantage,  amounting  in  the  whole  to  a  large  sum  of  money, 

to  wit,  the  sum  of pounds,  which  would  otherwise  have  arisen 

and  accrued  to  him  from  the  delivery  of  the  said  valonia,  under  and 
upon  the  terms  of  the  aforesaid  sale  and  the  conditions  thereof,  to 
wit,'  at  London  aforesaid  [to  the  damage  {concluding  as  in  Form 
No.  3592)^"^ 

(8)  For  Not  Making  a  Good  Title  to  Prbmisbs  Sold. 

Form  No.  3  594* 

(3  Wentw.  PI.  329;  Lawyer's  Guide  177.) 

(  Commencing  as  in  Form  No.  3592 ^  and  continuing  down  to  *)^ 
for  that  whereas  the  said  *  defendants  heretofore,  to  wit,  on  the 
twenty-fourth  day  of  yuly  in  the  year  1775^  in  London  aforesaid  in 
the  parish  of  St.  Mary-le-Bow^  in  the  ward  of  Cheap^  put  up  and 
exposed  to  sale,  and  caused  to  be  put  up  and  exposed  by  public  auc- 
tion, in  various  lots,  certain  freehold  and  leasehold  estates,  with  the 
appurtenances,  upon  the  conditions  of  sale  following,  that  is  to  say, 
first  (here  copy  the  conditions  of  the  sale)  :  And  the  said  Alexander 
in  fact  further  says,  that  he  the  said  Alexander  attended  at  the  said 
sale,  and  was  then  and  there  at  such  sale  the  highest  bidder  for  and 
purchaser  of,  and  did  then  and  there  at  such  sale  accordingly  pur- 
chase certain  of  the  said  estates  and  premises,  with  the  appurte- 
nances, so  put  up  and  exposed  to  sale  as  aforesaid,  to  wit,  the  sixth  lot 
thereof,  consisting  of  certain  freehold  and  leasehold  premises,  situate 
in  the  parishes  of  {here  describe  the  property  and  its  location)  ^  in 
the  particulars  of  the  said  lot  mentioned,  at  and  for  a  certain  large 

1.  See  supra^  note  i,  p.  1069.  in  [     ]  will  not  be  found  in  the  prec- 

2.  The   words  to  be  supplied  with-     edent. 
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sum  of  money,  to  wit,  the  sum  oi  four  thousand  eight  hundred 
pounds  of  lawful  money  of  Great  Britain;  and  thereupon  after- 
wards, to  wit,  on  [the  said  twenty-fourth  day  of  yuly^  in  the  year 
171 5'\^  at  \London  aforesaid  in  the  parish  and  ward  aforesaid], ^ 
in  consideration  that  the  said  Alexander^  at  the  special  instance 
and  request  of  the  said  Thomas  S,  and  Thomas  Z>.  had  undertaken, 
and  then  and  there  faithfully  promised  the  said  defendants,  to 
perform  and  fulfil  everything  in  the  said  conditions  of  sale  con- 
tained on  his  part  and  behalf  as  such  purchaser  as  aforesaid  at 
the  said  sale  to  be  performed  and  fulfilled,  they  the  said  defendants 
undertook,  and  then  and  there  faithfully  promised  the  said  Alexan- 
der to  perform  and  fulfil,  and  that  every  thing  in  the  said  condi- 
tions of  sale  contained  on  the  part  and  behalf  of  the  seller  of  the 
said  sixth  lot  so  bid  for  and  purchased  by  the  said  Alexander  as 
aforesaid  should  be  performed  and  fulfilled :  And  the  said  Alexan* 
der  further  says,  that  he  the  said  Alexander^  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendants,  did  then  and  there, 
at  the  said  sale,  pay  down  immediately  a  deposit  oi  forty  pounds 
per  cent,  in  part  of  the  purchase  money  of  and  for  the  said  lot  so  by 
him  bid  for  and  purchased  as  aforesaid,  and  on  that  occasion  did 
then  and  there  pay  to  the  said  defendants  a  certain  large  sum  of 
money,  to  wit,  the  sum  of  five  hundred  pounds  of  like  lawful 
money,  and  did  also  then  and  there  sign  an  agreement  for  payment 
of  the  remainder  of  the  said  purchase-money  on  or  before  the  said 
twentyfifth  day  of  [August^  A.D.  177 6^  ^"^  on  having  a  good  title, 
according  to  the  conditions  of  sale  in  that  behalf:  and  although  he 
the  said  Alexander  was  ready  and  willing,  and  offered  to  pay  the 
remainder  of  the  said  purchase-money,  according  to  the  said  third 
condition  of  sale,  and  also  to  accept  a  proper  conveyance  at  his  own 
expense  of  the  said  premises  so  by  him  bid  for  and  purchased  as 
aforesaid ;  and  although  he  hath  performed  and  fulfilled,  and  been 
ready  to  perform  and  fulfil  all  other  matters  and  things  in  the  said 
conditions  of  sale  contained,  on  his  part  and  behalf,  as  such  pur- 
chaser as  aforesaid,  to  be  performed  and  fulfilled,  according  to  the 
tenor  and  effect  of  the  said  conditions  of  sale,  and  his  said  promise 
and  undertaking  in  that  behalf  made  as  aforesaid ;  and  although  the 
said  defendants  have  been  frequently  required  by  the  said  Alexan- 
der to  make,  or  cause  to  be  made  to  him  the  said  Alexander ^  a  good 
title  to  the  said  premises  so  put  up  to  sale,  and  sold  to  him  as  afore- 
said, according  to  the  aforesaid  conditions  of  sale  upon  the  seller^s 
part  and  behalf:  Yet  the  said  defendants,  contriving  and  fraudu- 
lently intending  to  deceive  and  defraud  him  the  said  Alexander  in 
this  behalf,  did  not  regard  their  said  promise  and  undertaking  so  by 
them  made  as  aforesaid,  but  thereby  craftily  and  subtly  deceived 
the  said  Alexander  in  this,  that  at  the  time  of  the  aforesaid  sale,  and 
of  his  making  such  purchase  as  aforesaid,  nor  at  any  time  from 
thence  hitherto,  could  a  good  title  to  the  said  premises  so  by  him  bid 

1.  The  words  enclosed  within    [    ]    have  been  added  to  render  the  form 
will  not  be  found  in  the  precedent,  but    complete. 
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for  as  aforesaid  be  or  have  been  made,  nor  can  such  title  now  be 
made  to  him  the  said  Alexander  by  them  the  said  defendants,  or  by 
or  on  behalf  of  the  seller  or  sellers  of  such  premises  at  the  aforesaid 
sale,  nor  have  they  the  said  defendants,  or  either  of  them,  or  any 
other  person  or  p^ersons  whatsoever,  as  yet  made  such  title,  or  any 
conveyance  whatsoever  of  such  premises,  unto  him  the  said  Alex- 
ander^ but  have  therein  wholly  failed  and  made  default,  contrary  to 
the  tenor  and  effect  of  the  aforesaid  promise  and  undertaking  of  the 
said  defendants,  and  in  breach  and  violation  thereof,  to  wit,  at 
\^London  aforesaid  in  the  parish  and  ward  aforesaid]  .^  And  the  said 
Alexander  further  says,  that  the  said  defendants  have  not  returned  to 
him  the  said  Alexander  the  said  sum  oijive  hundred  pounds  so  by  him 
paid  as  and  by  way  of  such  deposit  as  aforesaid,  nor  any  part 
thereof ;  whereby,  and  by  reason  of  which  several  premises,  the  said 
Alexander  hath  lost  and  been  deprived  of  all  rents,  benefit  and  ad- 
vantage which  would  otherwise  have  arisen  and  accrued  to  him  from 
having  a  good  title  made  to  him  of  the  premises  so  by  him  bid  for  and 
purchased  as  aforesaid,  and  hath  been  unavoidably  put  to  a  fruitless 
expense,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  twenty  pounds,  in  endeavouring  to  obtain  such  title,  and 
in  investigating  the  seller's  right  to  sell  the  same,  and  hath  lost  and 
been  deprived  of  certain  interest,  benefit  and  advantage,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  one  hun- 
dred pounds  of  like  lawful  money,  which  would  otherwise  have 
arisen  and  accrued  to  him  from  using  and  employing  the  said  sum 
oijive  hundred  pounds  so  by  him  paid  by  way  of  deposit  as  afore- 
said, to  wit,  at  \London  aforesaid  ^  to  the  damage  {concluding  as  in 
Form  No,  3592)] .^ 

(4)  For  Selling  Goods  at  a  Lower  Price  than  Directed. 

Form  No.  3  595« 
(2  Wcntw.  PI.  515.) 

(  Commencing"  as  in  Form  No,  3692 ^  and  continuing  down  to  *) 
for  that  whereas  the  defendant,  long  before,  and  at  the  time  of  the 
committing  of  the  grievance  hereafter  next  mentioned,  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  an  auctioneer,  and  the 
trade  and  business  of  an  auctioneer,  for  and  during  all  the  time 
aforesaid,  hath  used,  exercised,  followed,  and  carried  on,  and  still 
doth  use,  exercise,  follow,  and  carry  on,  in  exposing  to  sale  and 
selling  by  auction  cattle,  furniture,  and  other  things,  for  all  persons 
willing  to  employ  him  to  sell  the  same,  for  certain  reward  paid  by 
such  persons  to  defendant  for  his  skill  and  care  in  the  disposal 
thereof,  to  wit,  at   Westminster^  in  the  county  of  Middlesex :  And 

1.  See  suproy  note  i,  p.  107a.  title  Assumpsit,  amtetp,  294,  and  are 

S.   In   2  Wentw.  PI.  329  it  is  sug-  consequently  not  given  in  the  text 

gested  that  all  the  common  counts  be  S.  The  words  to  be  supplied  within 

added.     They  are  all  treated  under  the  [   ]  will  not  be  found  in  the  precedent. 
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wnereas  plaintiff,  before  the  committing  of  the  grievance  hereafter 
next  mentioned,  was  lawfully  possessed  of  a  certain  gelding  of  a 
large  price,  to  wit,  of  the  price  of  ffteen  pounds  of  lawful  [money 
of  Great  Britain],^  as  of  his  own  proper  gelding,  and  which  said 
gelding  plaintiff,  before  the  committing  of  the  grievance  hereafter 
next  mentioned,  was  willing  and  desirous  should  be  sold  and  dis- 
posed of  by  public  auction,  to  wit,  at  Westminster  aforesaid :  and 
said  defendant,  so  being  such  auctioneer  as  aforesaid,  and  plaintiff 
being  so  possessed  of  said  gelding,  and  being  willing  and  desirous 
to  sell  and  dispose  of  same  as  aforesaid,  said  plaintiff  heretofore,  to 
wit,  on  ninth  September^  1776^  at  Westminster  aforesaid,  delivered, 
and  caused  to  be  delivered,  to  said  defendant,  said  gelding  of  plain- 
tiff, to  be  by  him  said  defendant  exposed  to  sale,  and  sold  by  public 
auction  on  said  ninth  September^  1776^  for  the  sum  oi  fifteen  pounds, 
but  not  otherwise, 2  for  a  reasonable  price  or  reward  to  be  therefor 
paid  by  plaintiff  to  defendant,  in  consideration  thereof,  he  said 
defendant  then  and  there,  to  wit,  on  said  ninth  day  of  September^ 
1775^  aforesaid,  at  Westminster  aforesaid,  undertook  to  expose  said 
gelding  to  sale,  and  to  sell  same  accordingly :  And  said  plaintiff 
saith,  that  although  said  defendant  did  afterwards,  to  wit,  on  said 
ninth  September^  1776^  aforesaid,  at  Westminster  aforesaid,  expose 
said  gelding  to*  sale,  and  sell  same  by  public  auction  :  Yet  said 
plaintiff  further  saith,  that  defendant,  not  regarding  his  duty  in  his 
said  trade,  business,  and  employ  of  an  auctioneer  as  aforesaid,  on 
the  day  and  year  aforesaid,  at  Westminster  aforesaid,  so  negligently 
behaved  and  conducted  himself  at  said  auction  in  and  about  the  * 
selling  and  disposing  of  said  gelding,  and  took  so  little  and  such  bad 
care  about  the  selling  and  disposing  of  said  gelding,  that  by  and 
through  the  mere  carelessness,  neglect,  and  default  of  said  defend- 
ant in  the  premises,  said  gelding  was  then  and  there,  to  wit  [at 
Westminster  aforesaid]  ^  sold  and  disposed  of  by  said  defendant 
for  a  much  less  sum  of  money  than  the  sum  of  fifteen  pounds,  to 
wit,  for  the  sum  of  six  pounds,  sixteen  shillings  and  Wxpence,  and 
no  more,  to  wit,  at  Westminster  aforesaid  [to  the  damage  of  {con- 
eluding  as  in  Form  No.  SBB^)"].^ 

1.  The  words  enclosed  in  [  ]  will  and   then  continuing,  **8ale  of   said 

not  be  found  in  the  precedent,  but  gelding,  and  took  so  little  and  such 

have  been  added  to  render  the  form  care  about  the  sale  of  said  gelding,  that 

complete.  by  and  through  the  mere  carelessness, 

S.  It  was  held  in  Bexwell  v.  Chris-  neglect  and  default  of  said  defendant 

tie,  Cowp.  395,  that  an  auctioneer  was  in  the  premises,  said  gelding  being  of 

bound  to  sell  to  the  highest  bidder,  and  the  price  o{  fifteen  pounds  as  aforesaid 

that  consequently  no  action  would  lie  was  there  and  then,  to  wit,  at  West- 

against  him  for  selling  goods  below  a  wfifj/^r  aforesaid,  sold  and  disposed  of 

certain  price  unless  the  plaintiff's  or-  by  said  defendant  for  a  much  less  sum 

ders  had  been  to  set  up  the  lot  at  that  of  money  than  the  same  was  reasonably 

particular  price.    See,  however,  Soper  worth,  and  ought  to  have  been  sold  for 

V.  Jones,  56  Md.  505,  infra^  Form  No.  by  the  defendant,"  and  concluding  as 

3596.  in  the  text. 

S.  InaWentw.  PI.  515  a  second  count  4.  The  words  to  be  supplied  wiili- 
is  suggested,  commencing  and  continu-  in  [  ]  will  not  be  found  in  the  piec- 
ing down  to  this  point  as  in  the  text  edent. 
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Form  No.  3596. 

(Precedent  in  Soper  v,  Jones,  56  Md.  505.) ^ 

[In  the  Circuit  Court. 
Howard  county,  ss. 

Richard  I.  C.  yones^  ^r.,  trading  as  /?.  /.  C  Jones,  Jr.  &  Co.s 
by  Jeremiah  Mason  his  attorney,  sues  Samuel  J.  Soper,  To-wnscnd 
Soper,  and  Charles  Soper,  trading  under  the  name  of  Samuel  J. 
Soper  db  SonS^ 

First. —  For  that  the  defendants,  who  are  associated  together  as 
co-partners  in  carrying  on  and  conducting  the  business  of  auction- 
eers in  the  City  of  Baltimore,  heretofore,  to-wit:.on  or  about  the 
eighteenth  day  of  November,  i878,  contracted  with  the  plaintiff  to 
sell  for  the  plaintiff  a  certain  large  lot  of  goods  and  merchandise,  of 
great  value  to  the  plaintiff,  for  a  price  then  expressed  and  agreed 
upon,  to  wit :  for  the  price  of  six  hundred  and  Jifty -seven  dollars 
^Ti6,  fifty  cents,  or  for  an  advance  upon  that  price,  but  not  to  sell 
the  said  lot  of  goods  and  merchandise  for  a  less  price  than  the  sum 
agreed  upon,  to  wit :  the  price  of  six  hundred  and  fifty -seven  dol- 
lars 2Lnd fifty  cents,  and  the  said  plaintiff,  in  fact,  says,  that  confid* 
ing  in  the  said  promise  and  agreement  of  the  defendants,  the  plaintiff 
delivered  the  said  lot  of  goods  and  merchandise  to  the  defendants, 
and  the  defendants  sold  the  said  lot  of  goods  and  merchandise  for  a 
less  price  than  the  sum  agreed  upon. 

Second. —  And  for  that  the  defendants,  who  are  associated  to- 
gether in  conducting  and  carrying  on  business  as  stated  in  the  Rrst 
count,  heretofore,  to  wit :  on  or  about  the  eighteenth  day  of  Novem- 
ber, 1878,  contracted  with  the  plaintiff  to  sell  for  the  plaintiff  a 
certain  other  large  lot  of  goods  and  merchandise  of  great  value  to 
the  plaintiff,  for  a  certain  other  price  then  expressed  and  agreed 
upon,  to  wit:  for  the  price  of  six  hundred  and  fifty -seven  dollars 
and  fifty  cents,  or  for  an  advance  upon  that  price,  and  if  the  said 
lot  of  goods  and  merchandise  could  not  be  sold  by  defendants,  at 
public  auction,' for  the  said  price  agreed  upon,  to  wit :  the  price  of 
six  hundred  and  fifty-seven  dollars  and  fifty  cents,  the  defendants 
would  return  the  said  lot  of  goods  and  merchandise  to  the  plaintiffs, 
or  pay  him  for  them  the  price  of  six  hundred  and  fifty-seven  dol- 
lars and  fifty  cents,  and  that  confiding  in  said  promise  and  agree- 
ment of  the  defendants,  the  plaintiff  delivered  to  them  the  said  lot 
of  goods  and  merchandise.  And  the  plaintiff  in  fact  says,  that  the 
defendants  did  not  return  the  said  lot  of  goods  and  merchandise,  or 

1.  This  declaration  was  attacked  on  laration  and  wholly  disreearded  as 
the  ground  that  the  first  count  in  the  surplusage.  The  court  said  that  in  con- 
declaration  was  a  count  in  trover,  the  nection  with  what  is  properly  stated 
second  and  third  in  contract,  and  it  could  not  regard  such  language  as 
the  fourth  in  tort,  and  that  there  was  wholly  changing  the  form  of  the  action 
a  consequent  misjoinder.  On  appeal,  and  making  a  misjoinder  of  counts  as 
however,  it  was  held  that  all  the  counts  claimed.  Soper  v,  Jones,  56  Md.  505. 
were  intended  as  counts  in  contract,  2.  The  words  enclosed  in  [  ]  will 
and  that  the  words  **  and  contriving  to  not  be  found  in  the  reported  case,  but 
injure  and  inflict  a  loss  upon  the  plain*  have  been  added  to  render  the  form 
tin"  might  be  stricken  from  the  dec-  complete. 
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any  part  thereof,  to  the  plaintiff,  but  sold  the  same  for  a  less  price 
than  the  sum  agreed  upon,  and  that  the  defendants,  though  there- 
unto often  requested,  have  refused,  and  still  do  refuse,  to  pay  to  the 
plaintiff  the  price  of  said  lot  of  goods  and  merchandise  agreed  to 
be  paid,  to  wit :  six  hundred  and  fifty -seven  dollars  and  fifty  cents. 

Third.  —  And  for  that  the  defendants  heretofore,  to  wit :  on  or 
about  the  eighteenth  day  of  November^  i87^,  bought  of  the  plain- 
tiff a  certain  other  large  lot  of  goods  and  merchandise  for  the  price 
of  six  hundred  and  fifty-seven  dollars  and  fifty  cents,  to  be  paid 
by  the  defendants  to  the  plaintiff,  when  thereunto  requested,  and 
that  confiding  in  said  promise  and  agreement  of  the  defendants,  the 
plaintiff  delivered  to  the  defendants  the  said  large  lot  of  goods  and 
merchandise.  And  the  plaintiff  in  fact  says,  that  though  there- 
unto often  requested,  the  defendants  have  refused,  and  still  do  re- 
fuse, to  pay  to  the  plaintiff  the  said  price  of  the  goods  agreed  to  be 
paid  as  aforesaid. 

Fourth.  —  And  for  that  the  plaintiff,  on  or  about  the  eighteenth 
day  of  November y  iS78,  contracted  with  the  defendants  to  deliver 
to  the  defendants  a  certain  other  large  lot  of  goods  and  merchandise 
which  the  defendants  agreed  to  sell  for  the  plaintiff,  at  a  price  not 
less  than  the  price  then  agreed  up>on,  to  wit:  the  price  of  six  hun- 
dred and  fifty -seven  dollars  and  fifty  cents,  and  failing  to  sell  said 
lot  of  goods  and  merchandise  at  the  price  agreed  upon  as  afore- 
said, the  defendants  agreed  to  return  said  lot  of  goods  and  mer- 
chandise to  the  plaintiff  in  a  reasonable  time,  and  that  confid- 
ing in  said  agreement  and  promise  of  the  defendants,  the  plaintiff 
did  deliver  the  said  lot  of  goods  and  merchandise  to  the  defend- 
ants. And  the  said  plaintiff  in  fact  says :  that  although  a  rea- 
sonable time  for  the  said  defendants  to  sell,  or  return  the  said 
lot  of  goods  and  merchandise  to  the  plaintiff  as  aforesaid,  has  long 
since  elapsed,  yet  the  said  defendants  not  regarding  their  agree- 
ment as  aforesaid,  and  contriving  to  injure  and  inflict  a  loss  upon 
the  plaintiff,  have  not,  although  often  requested  so' to  do,  paid  the 
said  plaintiff  the  price  for  which  the  said  goods  and  merchandise 
were  contracted  to  be  sold,  or  re-delivered  the  same  or  any  part 
thereof  to  the  said  plaintiff,  but  have  hitherto  wholly  refused,  and 
still  do  refuse. 

[And  the  plaintiff  claims  therefor  %700, 

yeremiah  Mason ^ 

Attorney  for  Plaintiff.  ]l 

(5)  For    Nbglecting    to    RsctyiRE   Purchaser  to  Make  a 

Deposit  and  Sign  Agreement. 

Form  No.  3  5  97* 
(2  Wentw.  PI.  331.)  2 
(  Commencing  as  in  Form  No.  S592^  and  continuing  down  to  *) 

1.  See  supra,  note  2,  p.  1075.  because  it  is  substantially  like  the  one 

2.  A  second    count    is  given  in   2    given  in  the  text. 
Wentw.  PI.  331,  but  is  here  omitted 
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for  that  whereas  the  said  Thomas^  before  and  at  the  time  of  the 
making  of  the  promise  and  undertaking  of  the  said  y antes  hereafter 
next  mentioned,  and  also  at  the  time  of  the  sale  hereafter  next  men- 
tioned, was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  villa, 
{Jiere  describe  the  premises  and  their  location).  And  whereas  also 
the  said  James^  before  and  at  the  time  of  the  making  of  the  said 
promise  and  undertaking  of  him  the  said  James  hereafter  next 
mentioned,  was  and  still  is  an  auctioneer;  and  the  said  Thomas 
being  so  seised  of  and  in  such  several  premises  as  aforesaid;  and 
the  said  James  so  being  an  auctioneer  as  aforesaid ;  and  the  said 
Thomas  being  desirous  of  selling  and  disposing  of  his  said  several 
premises,  with  the  appurtenances,  by  public  auction ;  he  the  said 
Thomas  heretofore,  to  wit,  on  [the  twenty-fourth  of  May^  A.D. 
mS\^  at  [  Westminster  in  the  county  of  Middlesex^  at  the  special 
instance  and  request  of  the  said  James^  retained  and  employed  him 
the  said  James  in  his  said  business  of  an  auctioneer  accordingly, 
and  for  certain  reasonable  commission  or  reward  on  that  occasion  to 
sell  and  dispose  of  the  said  premises  for  him  the  said  Thomas  by 
public  auction,  upon  and  under  certain  terms  and  conditions  of  sale 
to  the  effect  following,  that  is  to  say,  first :  (Here  set  out  the  con- 
ditions of  sale  verbatim;)  and  thereupon  afterwards,  to  wit,  on  [the 
twenty-fourth  of  May  in  the  year  aforesaid]  at  [  Westminster  afore- 
said]^ in  consideration  that  the  said  Thomas  had  so  retained  and 
employed  him  the  said  James^  as  such  auctioneer  as  aforesaid,  to  sell 
and  dispose  of  the  said  premises  of  and  for  him  the  said  Thomas  as 
aforesaid,  he  the  said  James  undertook,  and  then  and  there  faith- 
fully promised  the  said  Thomas^  to  sell  and  dispose  of  such  premises 
for  him  the  said  Thomas^  upon  and  under  such  conditions  of  sale  as 
aforesaid,  and  according  to  the  tenor  and  effect  thereof,  and  also  to 
see  such  conditions  fulfilled  by  the  purchaser  as  to  all  things  thereby 
required  to  be  done  by  such  purchaser  at  the  time  of  the  sale :  And 
the  said  Thomas  avers,  that  although  the  said  premises  of  him  the 
said  Thomas  were  afterwards,  to  wit,  on  [the  twenty  fourth  of  May 
in  the  year  aforesaid]  ^  put  up  to  sale  and  sold  by  public  auction  by 
the  said  James^  as  such  auctioneer  as  aforesaid,  of  and  for  him  the 
said  Thomas^  upon  and  under  such  terms  and  conditions  of  sale  as 
aforesaid ;  and  although  he  the  said  James  did  at  such  auction  sell  and 
dispose  of  the  said  premises,  with  the  appurtenances,  for  him  the  said 
Thomas  to  one  Francis  Rindgey^ho  was  then  and  there  at  the  said 
sale  declared  to  be  the  highest  bidder,  for  and  as  such  bidder,  was  the 
buyer  of  the  said  premises  at  the  said  sale  thereof,  at  and  for  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  three  thousand  seven  hundred 
and  twenty -seven  pounds  of  lawful  [money  of  Great  Britain  ;]l  and 
although  the  said  James  immediately  upon  the  said  Francis  Rindge 
so  becoming  and  being  declared  the  buyer  of  the  said  premises  at 
the  said  sale  thereof  as  aforesaid,  ought,  as  such  auctioneer  as  afore- 
said, to   have  required  and  to   have    obtained  from   him  the  said 

1.   The  words  enclosed  in    [  ]  will    been  added  to  render  the  form  com- 
not  be  found  in  the  precedent,  but  have     plete. 
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Francis  Rindge  a  deposit  of  twenty  pounds  per  cent,  in  part  of  the 
purchase-money  so  by  him  bid  for  the  said  premises  as  aforesaid, 
and  also  to  have  caused  him  to  sign  an  agreement  for  the  payment 
of  the  remainder  of  the  said  purchase-money  on  or  before  Midsum^ 
mer-day  then  next,  according  to  the  tenor  and  effect  of  the  afore- 
said conditions  of  sale  in  that  behalf,  and  the  intent  and  meaning  of 
the  aforesaid  promise  and  undertaking  of  him  the  said  y antes:  Yet 
the  said  yan\es^  not  regarding  his  said  promise  and  undertaking, 
nor  his  duty,  as  such  auctioneer  as  aforesaid,  in  that  behalf,  but  con- 
triving and  fraudulently  intending  to  deceive  and  injure  the  said 
Thomas^  did  not,  at  such  auction  and  sale  of  the  said  premises, 
require  and  obtain  of  and  from  him  the  said  Francis  Rindge,  such 
deposit  of  twenty  pounds  per  cent,  as  aforesaid,  or  any  other  sum  of 
money  whatsoever,  in  part  of  the  purchase-money,  nor  cause  and 
procure  him  the  said  Francis  Rindge  so  being  such  purchaser  of  the 
said  premises  as  aforesaid,  to  sign  such  agreement  as  aforesaid  for 
payment  of  the  remainder  of  the  said  purchase-money  on  or  before 
Midsummer 'day  then  next,  or  at  any  other  time  whatsoever,  but 
neglected  and  omitted  so  to  do,  and  therein  wholly  failed  and  made 
default,  contrary  to  his  duty  in  that  behalf,  and  in  breach  and  viola- 
tion of  his  aforesaid  promise  and  undertaking,  to  wit,  at  [A^iddlesex 
aforesaid]  by  reason  of  which  said  several  premises,  and  that  the 
said  Francis  Rindge  did  not,  at  Midsummer  next  after  the  afore- 
said sale,  or  at  any  other  time,  complete  the  said  purchase  so  by  him 
made  as  aforesaid,  but  hath  declined  and  refused  so  to  do,  or  ever  to 
pay  the  said  sum  of  three  thousand  seven  hundred  and  twenty-seven 
pounds  so  by  him  bid  for  the  aforesaid  premises  as  aforesaid,  and  he 
the  said  Thomas  hath  been  prevented  from  receiving  such  deposit  as 
aforesaid  on  such  purchase-money,  and  hath  been  disabled  from  avail- 
ing himself  of  the  forfeiture  thereof,  and  also  lost  and  been  deprived 
of  all  benefit  and  advantage  which  would  otherwise  have  arisen  and 
accrued  to  him  from  the  sale  and  disposal  of  the  aforesaid  premises, 
and  from  the  absolute  and  complete  purchase  of  the  same ;  and  for 
want  of  such  agreement  as  aforesaid  having  been  so  signed  by  the 
said  Francis  Rindge  as  aforesaid,  he,  the  said  Thomas^  hath  lost 
and  been  deprived  of  all  remedy  whatever  against  the  said  Francis 
Rindge  to  complete  and  carry  into  execution  his  aforesaid  purchase, 
or  to  obtain  an  equivalent  in  damages  on  his  refusal  so  to  do,  and  the 
said  several  premises  are  still  unsold  and  undisposed  of,  and  so  are 
likely  to  continue  ;  and  by  reason  of  the  same  having  been  unfurnished 
and  left  ready  for  the  same  being  taken  possession  of  by  the  said 
Francis  Rindge,  under  the  aforesaid  purchase  thereof,  the  said  sev- 
eral premises,  and  particularly  the  aforesaid  messuage  or  dwelling- 
house  in  the  painting,  papering,  and  hangings  thereof  are  greatly 
injured  and  damnified,  and  necessarily  require  a  considerable  sum  of 
money,  to  wit,  the  sum  of  two  hundred  pounds  to  be  laid  out  in 
repairing  of  them,  to  wit  [at  Middlesex  aforesaid,  to  the  damage 
of  the  (concluding as  in  Form  No,  8592)^^- 

1.  The  words  to  be  supplied  within  [    ]  will  not  be  found  in  the  precedent. 
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(6)  For  Not  Accounting  for  Goods  Dklivbrbd  to  Him  to  Sell. 

Form  No.  3598. 
(2  Chit.  PI.  161;  Tillinghast's  Forms  337.) 

(  Commencing  as  in  Form  No.  3592^  and  continuing  down  to  *) 
for  that  whereas  heretofore,  to  wit,  on  [the  twenty- fourth  of  May^ 
A.D.  1774]^  at  [London  aforesaid,  in  the  parish  of  St,  Mary-le-Bo^^ 
in  the  ward  of  C^^a/],^  in  consideration  that  the  said  John  Doe  at 
the  special  [instance  and  request  oi  Richard  Roe\^  would  deliver  to 
the  said  Richard  Roe^  divers  goods  and  merchandise  of  great 
value,  to  wit,  of  the  value  of  £60^  of  lawful  [money  of  Great  Brit- 
ain] ^  to  be  sold  and  disposed  of  by  the  said  Richard  Roe  for  and 
on  the  account  of  the  said  yohn  Doe  for  a  reasonable  reward  to  him 
the  said  Richard  Roe  in  that  behalf,  he  the  said  Richard  Roe  under- 
took [and  faithfully  promised]  ^  the  said  John  Doe  to  sell  and  dis- 
pose of  the  said  goods,  wares,  and  merchandise  for  the  said  yohn 
Doe^  and  to  render  a  true  and  just  account  of  the  sale  thereof  to  the 
said  John  Doe^  and  of  the  monies  arising  from  such  sale  whenever 
after  the  sale  thereof  he  the  said  Richard  Roe  should  be  thereunto 
requested.  And  although  the  said  yohn  Doe  confiding  [in  the 
promise  and  undertaking  of  the  said  defendant]^  did  afterwards, 
to  wit,  on  [the  twenty-fourth  day  of  May^  in  the  year]^  aforesaid,  at 
[London  aioresaid,  in  the  parish  and  ward  aforesaid]^  deliver  the 
said  goods  and  merchandise  to  the  said  Richard  Roe  for  the  pur- 
pose aforesaid,  and  although  the  said  Richard  Roe  did  afterwards, 
to  wit,  on  [the  twenty-fourth  day  of  May  in  the  year]l  aforesaid,  at 
[London  aforesaid,  in  the  parish  and  ward  aforesaid]  ^  sell  and  dis- 
pose of  the  said  goods  and  merchandise,  for  and  on  the  account  of  the 
said  yohn  Doe^  for  divers  sums  of  money  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  £70^  of  like  lawful  money  ; 
and  although  the  said  yohn  Doe  afterwards,  to  wit,  on  [the  twenty- 
fourth  day  oi  May  in  the  year]l  aforesaid,  at  [London  aforesaid,  in 
the  parish  and  ward  aforesaid]  ,1  requested  the  said  Richard  Roe  so 
to  do ;  yet  the  said  Richard  Roe  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  craftily  and  subtly  intending  to  de- 
ceive and  defraud  the  said  yohn  Doe  in  this  behalf,  hath  not  rendered 
to  the  said  yohn  Doe  a  just  and  true  or  other  account  of  the  sale  of 
the  said  goods  and  merchandise,  or  any  part  thereof,  or  of  the  monies 
arising  froin  such  sale,  or  any  part  thereof,  but  the  said  Richard 
Roe  hath  hitherto  wholly  refused,  and  still  refuses  so  to  do.  And 
whereas  also  heretofore,  to  wit,  on  [the  twenty-fourth  day  of  May^ 
in  the  year  aforesaid], ^  at  [London  aforesaid^  in  the  parish  and 
ward]l  aforesaid,  in  consideration  that  the  said  yohn  Doe  at  the 
like  special  [instance  and  request]  ^  of  the  said  Richard  Roe  had 
delivered  to  the  said  Richard  Roe  divers  other  goods  and  chattels 
of  great  value,  to  wit,  of  the  value,  [of  £60  of  lawful  money  of  Great 
Britain]  1  to  be  sold  and  disposed  of  by  the  said  Richard  Roe  for  the 

1.  The  words  enclosed  in  [  ]  will  not    been  added  to  render  the  form  com- 
be found  in  the  precedent,  but  have    plete. 
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said  yohn  Doe  he  the  said  Richard  Roe  undertook  to  render  a  just 
and  reasonable  account  of  the  said  last-mentioned  goods  and  chat- 
tels to  the  said  yohn  Doe  whenever  afterwards  he  the  said  Richard 
Roe  should  be  thereunto  requested.  And  although  the  said  Rich- 
ard Roe  then  and  there  had  and  received  the  said  last-mentioned 
goods  and  chattels  of  and  from  the  said  yohn  Doe  for  the  purpose 
last  aforesaid;  yet  the  said  Richard  Roe  not  regarding  [his  said 
promise  and  undertaking]  ^  but  contriving  [and  craftily  and  subtly 
intending,  to  deceive  and  defraud  the  said  yohn  Doe  in  this  be- 
half] ^  hath  not  rendered  to  the  said  yohn  Doe  a  just  and  reason- 
able or  other  account  of  the  said  last-mentioned  goods  and  chattels, 
or  any  part  thereof,  although  the  said  Richard  Roe  afterwards,  to- 
wit,  on  [the  tiventy -fourth  day  of  May  m  the  year]i  aforesaid,  at 
[^London  aforesaid  in  the  parish  and  ward]^  aforesaid,  was  requested 
by  the  said  yohn  Doe  so  to  do,  but  the  said  Richard  Roe  hath  hith- 
erto wholly  refused,  and  still  wholly  refuses  so  to  do  ^  [to  the  damage 
of  {concluding as  in  Form  No.  3592)],^ 

b.  Under  the  Ckxies  and  Praetiee  Aets. 

(1)  For  Selling  Goods  at  a  Lower  Price  than  Directed. 

Form  No.  3599. 

Supreme  Court,  Suffolk' Co\xnty , 

yohn  Doe^  plaintiff,       J 

against  >  Complaint  or  (Petition). 

Richard  Roe^  defendant.  ) 

The  above  named  plaintiff  by  yeremiah  Mason ^  his  attorney, 
complaining  of  the  above  named  defendant  alleges  :•* 

I.  That  on  the  Jirst  day  of  December^  i8P^,  the  defendant  was 
engaged  in  business  as  an  auctioneer  in  Northport^  in  said  county, 
and  undertook  in  consideration  that  plaintiff  would  deliver  to  him 
the  following  goods:  (here  describe  the  goods)  to  sell  the  same  for 
compensation,  as  an  auctioneer,!  for  the  sum  oi  jive  hundred  dol- 
lars or  at  an  advance  over  that  sum,  but  not  to  sell  them  for  a  less 
sum. 

II.  That  for  this  purpose  plaintiff  delivered  the  said  goods  to  the 
defendant. 

III.  That  defendant  sold  the  said  goods,  without  plaintiff's 
knowledge  or  consent,  for  a  less  sum  than  that  agreed  upon,  to  wit, 
for  the  sum  of  three  hundred  dollars. 

Wherefore  plaintiff  demands  judgment  against  defendant  for  the 
sum  of  four  hundred  dollars  together  with  the  costs  of  this  action. 

yeremiah  Mason ^  Atton-ey  for  Plaintiff. 

1.  See  supra,  note  i,  p.  1079.  text.  See  ante,  P*294«  title  Assumpsit. 

2.  In  both  2  Chit.  PI.  161  and  Til-  3.  The  words  to  be  supplied  within 
linghast's  Forms  337  it  is  suggested  [  ]  will  not  he  found  in  the  precedent, 
that  counts  for  money  had  and  received  4.  For  the  formal  parts  of  a  com- 
and  account  stated  be  added.  These  plaint  or  petition  in  any  particular 
will  be  treated  elsewhere  in  this  work  jurisdiction,  consult  the  title  Com- 
and  are  consequently  omitted  from  the  plaints. 
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(2)  For  Selling  Goods  on  Credit  against  Orders.! 

Form  No.  3600. 

(  Commencing  as  in  Porm  No,  3699^  and  continuing  down  to  \) 
to  the  highest  bidder,  for  cash  but  not  otherwise. 

II.  That  for  this  purpose  plaintiff  delivered  the  said  goods  to  the 
defendant. 

III.  That  defendant  sold  the  said  goods,  without  plaintiff's  knowl- 
edge or  consent,  on  credit,  to  parties  who  are  wholly  insolvent,  and 
that  the  debt  is  of  no  value. 

Wherefore  plaintiff  demands  (concluding  as  in  Porm  No.  3599), 

(8)  For  Not  Accounting. 

Form  No.  3601. 
(Conn.  Prac.  Act,  33,  35.) 

To  the  sheriff  of  the  county  of  Hartford^  his  deputy,  or  either  con- 
stable of  the  town  of  Hartford  in  said  county  —  Greeting  : 
By  authority  of  the  State  of  Connecticut,  you  are  hereby  com- 
manded to  attach,  to  the  value  of  %650^  the  goods  or  estate  of  Rich- 
ard Roe  of  Windsor.,  in  said  county,  and  him  summon  to  appear 
before  the  Court  of  Common  Pleas  to  be  held  at  Hartford^  in  and 
for  the  County  of  Hartford  on  Xh^  first  Monday  of  Pehruary.,  iSSO, 
then  and  there  to  answer  unto  J^An  Doe  of  said  Hartford.,  in  a 
civil  action,  wherein  the  plaintiff  complains  and  says:  * 

1.  On  March  27th.,  i87P,  the  defendant  was,  and  at  all  times  since 
has  been,  carrying  on  the  business  of  an  auctioneer. 

2.  On  said  day  the  plaintiff  delivered  to  the  defendant,  as  such 
auctioneer,  twenty  oil  paintings,  the  property  of  the  plaintiff,  to  be 
sold  by  him  at  public  auction  for  the  plaintiff,  and  the  defendant 
received  the  same  for  that  purpose. 

3.  On  April  2d.,  i879,  the  defendant  sold  said  paintings  at  pub- 
lic auction  for  the  plaintiff,  for  divers  sums  of  money,  amounting 
in  the  whole  to  a  large  sum,  to  wit :  %600. 

4.  The  defendant  afterwards  and  before  this  action  received  pay- 
ment for  the  paintings  so  sold. 

5.  Although  sufficient  time  has  elapsed  therefor,  the  defendant 
in  violation  of  his  duty  has  neglected  and  refused,  and  still  neglects 
and  refuses,  to  render  to  the  plaintiff  an  account  of  such  sale,  and 
of  the  proceeds  thereof  and  to  pay  such  proceeds  to  the  defendant. 

The  plaintiff  claims  %660  damages. 

[Samuel  Short  of  Hartford  is  recognized  in  $1300  to  prosecute, 
etc.] 

Of  this  writ  with  your  doings  thereon  make  due  return. 

Dated  at  Hartford ,  this day  of  January.,  188O. 

Abraham  Kent.,  Justice  of  the  Peace. 

1.  An  auctioneer  cannot,  without  ex-  Rep.  353,  18  E.  C.  L.  364.     When  cus- 

press  authority,  sell  goods  by  auction  tomary  to  sell  on  credit,  an  agent  has 

on  credit,  unless  the  general  custom  be  implied  authority  to  sell  on  such  terms, 

otherwise.     Brown  v.  Staton,  2  Chit.  Houghton  v.  Matthews,  3  B.  &  P.  489; 
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(4)  For  a  Dbficikncy  upon  a  Rksalb. 

Form  No.  360a. 
(Conn.  Prac.  Act.  150.) 

(Commencing as  in  Form  No.  3601  ^  and  continuing cCown  to  *.) 

1.  On  yune  Ist^  i878^  the  plaintiff  put  up  at  auction  sundry 
goods,  subject  to  the  condition  that  all  goods  not  paid  for  and  re- 
moved by  the  purchaser  thereof,  within  six  days  after  the  sale, 
should  be  re-sold  by  auction  on  his  account,  of  which  condition  the 
defendant  had  notice. 

2.  The  defendant  purchased  one  harness  and  wagon,  at  said  auc- 
tion, at  the  price  of  $75. 

3.  The  plaintiff  was  ready  and  willing  to  deliver  the  same  to  the 
defendant,  on  said  day  and  for  six  days  thereafter,  and  on  J^une  Jfth. 
iS78,  offered  to  do  so,  and  demanded  payment  therefor. 

4.  The  defendant  neither  removed  said  goods  purchased  by  him, 
nor  paid  for  the  same  within  said  six  days. 

5.  Before  yune  10th ^  jS78,  the  plaintiff  gave  the  defendant  rea- 
sonable notice  of  the  time  and  place  of  re-sale. 

6.  On  said  day,  at  the  public  sign-post  in  Somers,  at  the  time 
and  place  named  in  said  notice,  the  plaintiff  re-sold  said  harness 
and  wagon  on  account  of  the  defendant,  by  public  auction  for  $60. 

7.  The  expenses  attendant  upon  such  re-sale  amounted  to  $5. 

0.  The  defendant  has  not  paid  the  deficiency  thus  arising,  amount- 
ing to  $S0. 

The  plaintiff  claims  $30  damages. 
(  Concluding  as  in  Form  No.  3601.) 

(6)  For  Demanding  More  than  Statutory  Compensation.^ 

Form  No.  3603. 

Supreme  Court,  Suffolk  County. 

yohn  Doe^  plaintiff,      ) 

against  >  Complaint. 

Richard  Roe^  defendant.  ) 

The  above  named  plaintiff,  by  yeremiah  Mason  ^  his  attorney, 
complaining  of  the  above  named  defendant,  alleges : 

1.  That  on  yanuary  10^  i8P7,  the  defendant  was  engaged  in  busi- 
ness as  an  auctioneer  in  Northport  in  said  county. 

II.  That  in  said  Northport  on  or  about  the  tenth  day  of  yanuary. 
i8d7,  the  plaintiff  employed  the  defendant,  as  such  auctioneer,  to 
sell  for  him  at  public  auction,  certain  personal  property  and  house- 
hold furniture,  the  property  of  the  plaintiff. 

III.  That  the  defendants  thereupon  sold  and  disposed  of  said 
property  at  public  auction,  to  wit,  on  or  about  the  12th^  Hth^  and 

Van  Alen  t;.  Vanderpool,  6  Johns.  (N.  1.  For  the  statute  under  which  this 
Y.)  69;  Dwight  V,  Whitney,  15  Pick,  complaint  is  drawn,  see  i  Birds.  Rev. 
(Mass.)  179.  Stat.  N.  Y.  (1896),  p.  920, 4  51. 
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Mtk  days  of  said  January^  and  received  therefor,  upon  such  sales, 
certain  sums  of  money,  amounting  in  the  whole  to  the  sum  of 
$76S»61^  and  that  the  defendant  thereupon  demanded  and  received 
from  the  plaintiff  the  sum  of  $133.98  for  his  compensation  and  com- 
mission on  said  sales. 

IV.  That  the  plaintiff  had  not,  previous  to  said  sale,  made  any 
agreement  with  the  defendant  with  regard  to  his  compensation  for 
services  therein,  and  that  said  sum  of  $133.98  was  not  p>aid  by  vir- 
tue of  a  previous  agreement  between  the  plaintiff  and  defendant  in 
regard  to  his  compensation. 

V.  That  the  sum  of  $133.98  so  charged  by  the  defendant,  and  so 
demanded  of  and  received  from  the  plaintiff,  exceeded,  by  the  sum 
of  $100y  the  amount  to  which  the  defendant  was  justly  entitled  on 
such  sale. 

VI.  That  by  reason  of  the  premises  the  defendant  became  in- 
debted to  the  plaintiff  in  the  sum  of  $260y  and  an  action  has  accrued 
to  plaintiff  according  to  the  provisions  of  section  51,  chapter  376, 
Laws  of  1896  of  this  State. 

Wherefore  plaintiff  demands  judgment  for  the  said  sum  of  $250 
and  costs.  yeremiah  Mason ^  Attorney  for  Plaintiff. 

2.  In  Criminal  Cases.^ 
a«  For  Obtaining  Money  by  a  Fraudulent  Auction  Sale.^ 

Form  No.  3604. 

Supreme  Court,  Suffolk  County. 
The  People  of  the  State  of  New  Tork 

against 
John  Doe, 

The  grand  jury  of  the  county  of  Suffolk  by  this  indictment  accuse 
John  jDoe  of  the  crime  of  obtaining  money  from  another  by  means 
of  a  fraudulent  sale  of  property  by  auction,  committed  as  follows: 

1.  In  most,  if  not  all,  the  states,  the  will  be  found  grouped  references   to 

duties  of  an  auctioneer  and   the  con-  statutes    of    an    analogous  character.' 

duct  of  his  business  are  regulated  by  To  draw  an  indictment  or  an  informa- 

statute,  and  for  failure  to  comply  with  tion  under  any  of  these,  consult  the 

these  regulations  various  punishments  titles    Indictments    and     Inporma- 

are  prescribed.     For  example,  under  tions  for  formal  parts,  and  then  using 

Rev.  Stat.  Me.  (1883),  c.  35,  ^^  5,  9,  a  the  forms  in  the  text  as  models  fol- 

fine  of  not  less  than  $50  nor  more  than  low  the  language  of  the  statute   in  the 

$170  for  each  offense  can  be  recovered  charging  part. 

by  indictment  of  an  auctioneer,  who  Form  No.  3603,  supra^  is  an  example 

without  a  license  from  the  town  offi-  of  the  complaint  where  a  penalty  may 

cers,  sells  goods  at  auction  before  sun-  be  recovered  by  civil  action,  but  this 

rise  or  after  sunset ;  and  under  the  same  class  of  cases  will  be  treated  more  fully 

statute    and   also   under    Stat.  Minn,  under  the  title  Prnalties. 

(1894),  ^  2297,  a  penalty  is  fixed  for  re-  2.  This  indictment  is  drawn   under 

ceiving  from  and  selling  the  goods  of  the  New  York  Pen.  Code,  §  574.    The 

a  minor,  knowing  him  to  be  such.     In  same  statute  exists   in  the  jfollowing 

Forms  Nos.  3604  to  3608,  indictments  states : 

and  informations  for  a  few  of  these  of-  Arizona. —  Pen.  Code  (1887).  ^  835. 

fenses  are  given,  and  under  each  form  California, — Pen.  Code  (1886),  §  535. 
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On  the  second  day  of  yanuary^  A.D.  i8P7,  the  said  John  Doe  was 
engaged  in  business  as  an  auctioneer  in  Northport  in  said  county, 
and  on  said  second  day  of  yanuary^  was  employed  by  one  Samuel 
Short  for  the  purpose  of  selling  as  such  auctioneer  certain  goods, 
wares,  and  merchandise,  to  wit:  {here  describe  the  property  to  be 
sold)  and  being  so  employed  the  said  yohn  Doe  did  conspire  and 
agree  with  certain  persons,  to  wit :  with  one  Charles  Rowe  and  one 
Charles  Gates  that  they  should  bid  on  the  goods,  wares,  and  mer- 
chandise so  to  be  sold  at  auction  as  aforesaid  with  intent  thereby  to 
mislead  the  judgment  and  inflame  the  zeal  of  others ;  and  the  grand 
jury  aforesaid  say  that  on  the  said  second  day  of  January ^  A.D. 
1 8^7,  the  said  goods,  wares,  and  merchahdise  were  in  fact  put  up 
and  exposed  for  sale  at  public  auction,  and  that  the  said  Charles 
Rowe  and  Charles  Gates  in  accordance  with  the  aforesaid  agree- 
ment did  in  fact  bid  on  said  goods,  wares,  and  merchandise,  whereby 
and  by  means  of  which  fictitious  bidding  one  Leonard  A.  Pord  was 
greatly  misled,  and  purchased  at  said  sale  a  certain  piano,  paying 
therefor  a  much  greater  price  than  the  same  was  worth. 

Daniel  Webster^ 
District  Attorney  of  the  County  of  Suffolk. 

b.  For  Selling  at  Auction  In  a  Store  Other  ttian  His  Registered  One.  i 

Form  No.  3605. 

In  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  city  and 
county  of  Philadelphia^  February  session,  A.D.  i8P^. 

City  and  county  of  Philadelphia^  ss.  The  grand  inquest  of  the 
Commonwealth  of  Pennsylvania  inquiring  for  the  city  and  county 
of  Philadelphia^  upon  their  respective  oaths  and  affirmations  do 
present  that  yames  Wood,  late  of  said  county,  was  on  the  second 
day  of  yanuary,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six^  lawfully  commissioned  as  an  auctioneer,  and 
on  the  tenth  day  of  yanuary,  in  the  year  aforesaid,  the  said  yames 
Wood,  being  an  auctioneer,  and  having  g^iven  the  security  required 
by  law,  did  designate  in  writing  his  store  for  the  purpose  of  holding 
an  auction,  and  did  deposit  the  said  writing  with  George  W.  Riter^ 
recorder  of  deeds  of  the  city  and  county  of  Philadelphia,  and  that 
the  said  yames  Wood  being  an  auctioneer  as  aforesaid  did  designate 
for  the  purpose  of  holding  an  auction  as  aforesaid  the  store  in  the 
building  numbered  thirty-two  on  South  Pront  Street  in  the  said 
city ;  and  that  the  said  yames  Wood  so  being  such  auctioneer  on  the 

1.  This  indictment  is  drawn   under  Maine, —  Rev.  Stat.  (1883),  p.  337,  ^ 

the  Act  of  March  29,  1824,  P.  &  L.  Dig.  4,  which  fixes  a  penalty  for  allowing^ 

(Pa.)  237,  ^  12.     It  contains  substan-  one  not  a  resident  <^f  the  town  to  act 

tially  the  same  facts  which  were  held  under  an  auctioneer, 

in  Wood  V,  Com.,  12  S.  &  R.  (Pa.)  213,  Minnesota. —  Stat.    (1891),    §    2300* 

sufficient  to  sustain  an  indictment  un-  which    prohibits    the    owner    of    any 

der  this  act.  building    from    allowing   an    auction 

Analogous  statutory  provisions  may  sale  therein,   except  as    provided    by 

be  noticed  as  follows :  statute. 
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day  and  year  ast  aforesaid  did  open,  establish,  and  have  a  certain 
other  store,  in  the  building  numbered  thirty-two  South  TTiird 
Street,  at  the  comer  of  Chestnut  Street,  in  said  city,  for  the  pur- 
pose of  holding  an  auction  of  all  kinds  of  household  furniture,  be- 
longing to  all  manner  of  persons  who  might  see  fit  to  employ  the 
said  y antes  Wood  as  an  auctioneer  as  aforesaid,  to  sell  the  same ; 
and  the  said  James  Wood  as  such  auctioneer  on  the  day  and  year 
aforesaid,  at  the  city  aforesaid  and  within  the  jurisdiction  of  the 
court,  had  the  two  above  described  stores,  for  the  purpose  of  hold- 
ing auctions  as  aforesaid  at  the  same  time ;  contrary  to  the  form  of 
the  Act  of  General  Assembly  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  Commonwealth  of  Penn- 
sylvania. Daniel  Webster^  District  Attorney. 


0.  For  Failure  to  Require  a  Written  Statement  flrom  the  Owner  of  the 

Property  Sold«i 

Form  No.  3606. 

In  the  Name  and  by  the  Authority  of  the  State  of  Texas. 
The  grand  jurors  for  the  county  of  Bexar ^  state  aforesaid,  duly 
organized  as  such  at  the  September  term,  A.D.  i8P5,  of  the  District 
Court  for  said  county,  upon  their  oaths  in  said  court  present  that 
John  Doe  on  or  about  the  tenth  day  of  August^  A.D.  i8P5,  and 
anterior  to  the  presentment  of  this  indictment,  in  the  county  and 
state  aforesaid,  did  sell  at  auction  a  horse  ^  (or  ox  or  mule)  for 
Samuel  Short '^  without  first  requiring  from  the  said  Samuel  Short 
a  written  statement  signed  by  him  the  said  Samuel  Short  sisiting  the 
manner  in  which,  and  the  name  and  residence  of  the  person  from 
whom,  he,  the  said  Samuel  Shorty  acquired  such  horse  (or  ox  or  mule) , 
against  the  peace  and  dignity  of  the  state. 

Andrew  Jackson , 
Foreman  of  the  Grand  Jury. 

d.  For  Failure  to  File  with  Ck>!mty  Clerk  a  Description  of  the  Property 

Sold.s 

Form  No.  3607. 

(  Commencing"  as  in  Porm  No,  3606^  and  continuing  down  to  *) 
and  failed  within  ten  days  after  such  sale  to  file  with  the  clerk  of 

1.  This  indictment  is  drawn  under  make  any  return,  or  the  making  of  a 

Tex.  Pen.  Code  (1895),  §  90i-  false  return,  of  sales  by  an  auctioneer. 

%.  If  more  than  one  animal  be  sold,  Idaho. —  Rev.  Stat.  (1887),  §  1275  ^' 

the  exact  number  should  be  specified,  seq.^  fixing  the  penalty  for  a  failure  to 

8.  This  indictment  is  drawn  under  keep  the  registry  of  sales  required  by 

Tex.  Pen.  Code  (1895),  ^  902.  law. 

Analogous  statutes  exist  in  the  fol-  Maine. —  Rev.  Stat.  (1883),  P-  337  4 

lowing  states :  3,  fixing  a  penalty  for  failure  to  pay 

Florida. —  Rev.  Stat.  (1892),  §$  2550,  a  town  the   statutory  percentage  on 

2551,  fixing  the  penalty  for  a  failure  to  sales. 
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the  county  court  of  said  county  a  written  statement  signed  by  the 
said  Samuel  Short  stating  the  manner  in  which,  and  the  name  and 
residence  of  the  person  from  whom,  he,  the  said  Samuel  Shorty  had 
acquired  such  horse^  (ox  ox  or  mc^/e),  duly  attested  by  the  certifi- 
cate of  the  said  John  Doe  as  to  its  genuineness,  and  accompanied 
with  a  further  certificate  of  him  the  said  John  Doe  containing  an 
accurate  description  of  the  animal  sold  and  the  name  and  residence 
of  the  seller  and  purchaser,  against  the  peace  {concluding  as  in 
Form  No.  3606). 

e.  For  Aetlng  as  an  AacdoneeF  withoat  Filing  the  Required  BomL^ 

Form  No.  3608. 

The  State  of  Michigan.  The  Circuit  Court  for  the  County  of 
Montcalm^  pf  the  February  term,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven. 

Montcalm  County,  ss.  Daniel  Webster^  prosecuting  attorney  in 
and  for  the  county  of  Montcalm  aforesaid,  for  and  in  behalf  of  the 
people  of  the  state  of  Michigan^  comes  into  said  court  in  the  Feb- 
ruary term  thereof,  in  the  year  one  thousand  eight  hundred  and 
ninety-seven^  and  gives  the  court  here  to  understand  and  be  informed 
that  yohn  Doe^  late  of  the  township  of  Canton  ^  in  the  county  afore- 
said, heretofore,  to  wit,  on  Xki^Jirst  day  of  yanuary^  in  the  year  one 
thousand  eight  hundred  and  ninety-seven^  at  the  township  of  Canton^ 
in  the  county  of  Montcalm  aforesaid,  did  act  as  an  auctioneer  for 
the  sale  of,  and  did  sell,  at  public  auction,  goods  and  property  liable 
to  the  payment  of  duties,  under  chapter  28  of  the  General  Statutes 
of  this  state,  to-wit :  (here  describe  the  property  sold)  ;  without  first 
having  delivered  to  the  county  treasurer  of  the  county  of  Montcalm 
aforesaid  the  bond  required  by  section  26,  chapter  28,  of  the  Gen- 
eral Statutes  of  this  state,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Michigan.  Daniel  Webster^ 

Prosecuting  Attorney. 
State  of  Michigan^  ) 
Montcalm  County.  \ 

Daniel  Webster^  being  duly  sworn,  deposes  and  says  that  he  knows 
the  contents  of  the  foregoing  information  by  him  subscribed,  and 
verily  believes  the  same  to  be  true  as  therein  set  forth. 
Sworn  to  and  subscribed  before  me,  this  /  Daniel  Webster. 

first  day  of  February^  A.D.  i8P7.  \ 

(sbal)  John  Hancock^  Clerk. 

1.  If  more  than  one  animal  was  sold        Minnesota,'^  Stat.  (1894),  h  2299. 
the  number  should  be  specified.  Pennsylvania, — P.  &  L.  Dig.  ( 1094), 

2.  This  information  is  drawn  under    p.  336,  §  11;  p.  241,  f  23. 

Howell's  Anno.  Stat.  Mich.  (1882),  f         Vermont,  ^"^i^v.    Laws    (1880),    S 

1276.  3965. 

Similar  statutes  exist  in  the  following         West  Vir^'nia.— Code  (1887),  c-  S^i 

Ptates :  §§2,  3. 
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n.  PROCEEDINGS  BY  AN  AUCTIONEER* 

1.  At  Common  Law, 
a.  For  Servlees  Rendered. 

Form  No.  3609. 

(  Commencing  as  in  Porm  No>  S59Sy  and  continuing'  down  to  ♦) 
for  that  whereas  the  said  Richard  Roe^  heretofore,  to  wit,  on  the 
twenty-fourth  of  yuly^  in  the  year  1775^  at  Westminster^  in  the 
county  of  Middlesex^  was  indebted  to  the  said  John  Doe  in  the  sum 
of  £20  of  lawful  money  of  Great  Britain,  for  the  work  and  labor, 
care  and  diligence,  of  the  said  yohn  Doc  by  him  the  said  John  Doe 
before  that  time  done,  performed,  and  bestowed  as  an  auctioneer  in 
and  about  the  selling  and  disposing  of  divers  goods,  wares,  and  mer- 
chandise of  the  said  Richard  Roe  and  in  and  about  other  the  busi- 
ness of  the  said  Richard  Roc  and  for  the  said  Richard  Roe  and  at 
his  special  instance  and  request,  and  being  so  indebted,  he  the  said 
Richard  Roe^  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  Aliddlesex  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  John  Doe  to  pay  him 
the  said  last -mentioned  sum  of  money,  when  he  the  said  Richard 
Roe  should  be  thereunto  afterwards  requested.  Nevertheless  the 
said  Richard  Roe^  not  regarding  his  said  promise  and  undertaking 
but  contriving  and  fraudulently  intending  craftily  and  subtly  to 
deceive  and  defraud  the  said  John  Doe  in  this  behalf,  hath  not  as 
yet  paid  the  said  sum  of  £20  or  any  part  thereof  to  the  said  John 
Doe  although  often  requested  so  to  do ;  but  the  said  Richard  Roe 
to  pay  him  the  same  hath  hitherto  neglected  and  refused  and  still 
does  neglect  and  refuse,  to  the  damage  of  (concluding  as  in  Porm 
No.  3592). 

b.  Against  Defendant  Who  had  Employed  Plaintiir  to  Sell  Goods  and 

Then  Sold  Them  by  Another  Auctioneer. 

Form  No.  3610. 
(3  Wentw.  PI.  333;  Lawyer's  Guide  179.) 

(  Commencing  as  in  Porm  No.  3692^  and  continuing  down  to  *) 
for  that  whereas  said  plaintiff  at  the  time  of  the  making  of  the 
promises  [and  undertakings  of  the  said  Stephen  Bougenf]  ^  hereafter 
next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still 
is  lawfully  possessed  of  and  in  a  certain  room  called  an  auction- 
room,  for  selling  of  goods  by  contract  or  auction,  situate  and  being 
in  the  parish  of  St.  James^  within  the  liberty  of  Westminster^  in 
the  county  of  Middlesex;  and  also  at  the  time  of  the  making  of  the 
agreement  hereafter  mentioned,  said  plaintiff  was,  and  for  divers 
years  then  last  past  had  been,  and  ever  since  hath  been  an  auc- 

1.  The  words  enclosed  in  [  ]  will  not    been  itdded  to  render  the  form  com- 
be found   in  the  precedent,  but  have    plete. 
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tioneer  of  goods  and  chattels  by  contract  or  auction  at  his  said 
auction-room ;  And  also  whereas  said  defendant  before  the  making 
of  said  agreement  hereafter  mentioned,  had  got  and  collected  to- 
gether many  curious  pictures  and  picture  frames,  and  was  then 
about  to  sell  and  expose  the  same  to  sale  by  contract  or  auction ; 
And  whereas  on  [the  ttventy-Jirst  of  May\y'^  ^76 Ji,^  at  [Mtddlesex'\^ 
aforesaid,  it  was  agreed  by  and  between  said  defendant  and  said 
plaintiff,  that  said  plaintiff  should  expose  to  sale  by  auction,  in  his 
business  or  employ  of  an  auctioneer  or  seller  of  goods  and  chattels 
by  contract  or  auction,  said  pictures  and  picture  frames  of  said 
defendant  at  said  auction-room  of  said  plaintiff ;  and  that  said  plain- 
tiff, for  the  better  and  more  effectually  making  known  said  auc- 
tion and  sale  of  said  goods  and  chattels  of  said  defendant,  and  for 
the  better  selling  of  said  goods  and  chattels  of  said  defendant,  should, 
at  his  own  expense,  publish  and  advertise  in  the  public  newspapers 
a  proper  number  of  advertisements  of  such  intended  sale  of  said 
goods  and  chattels  of  said  defendant,  and  cause  to  be  made  and 
printed  proper  catalogues  of  said  goods  and  chattels,  and  should 
receive  said  goods  and  chattels  into  said  auction-room,  and  safely 
keep  same  there  until  same  should  be  sold  and  delivered  to  the  re- 
spective buyers  thereof;  and  that  said  plaintiff  should  pay  and  defray 
all  the  charges  and  expenses  of  the  keeping,  showing,  and  expos- 
ing to- view  of  said  goods  and  chattels  and  of  said  sale;  and  that 
said  defendant  should  therefore  pay  unto  said  plaintiff  the  sum  of 
one  shilling  and  sixpence  in  the  pound,  or  twenty  shillings,  of  all 
such  money  as  said  goods  and  chattels  should  at  such  sale  be  sold 
for,  and  so  on  in  proportion  for  all  such  money  as  said  goods 
and  chattels  should  at  such  sale  be  sold  for  and  the  sum  of  one 
shilling  for  each  and  every  lot  of  said  goods  and  chattels  which 
should  happen  to  be  left  unsold  at  such  sale ;  and  such  agree- 
ment being  so  made  [as  aforesaid,  afterwards,  to  wit,  on  the 
twenty-first  day  of  May^  aforesaid  at  Afiddlesex  aforesaid  in  con- 
sideration thereof,  and  that  said  plaintiff  at  the  special  instance 
and  request  of  said  defendant  had  then  and  there  undertaken,  and 
faithfully  promised  the  said  defendant  to  perform  and  fulfil  the  said 
agreement,  in  all  things  on  his  part  and  behalf  to  be  fulfilled;  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  plaintiff  to  perform  and  fulfil  the  said  agreement,  in 
all  things  on  his  part  and  behalf  to  be  performed  and  fulfilled]  ;^ 
and  although  said  plaintiff  in  pursuance  of  said  agreement  did  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers 
other  days  and  times  afterwards,  at  his  own  expense  and  labour,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  for  the  better  and 
more  effectually  making  known  said  intended  auction,  and  the  sale 
of  the  said  goods  and  chattels  of  said  defendant,  did  publish  and 
advertise,  and  cause  and  procure  to  be  published  and  advertised  in 
the  public  newspapers  the  then  intended  sale  of  said  goods  and 
chattels  of  said  defendant  by  auction,  at  said  auction  room  of  said 

1.  See  supra ^  note  i,  p.  1087. 
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plaintiff,  and  prepared  his  said  auction  room  for  the  reception  of 
said  goods  and  chattels  of  said  defendant  for  said  intended  sale 
thereof,  and  did  divers  other  necessary  things  towards  the  carrying 
on  said  sale;  and  although  said  defendant  did,  after  the  making 
said  agreement,  bring  or  cause  to  be  brought  into  said  auction  room 
part  of  said  goods  and  chattels  as  if  he  intended  to  perform  his  said 
agreement  on  his  part ;  and  although  said  plaintiff  received  said 
part  of  said  goods  and  chattels  into  his  room,  and  has  always  been 
ready  and  willing,  and  has  often  offered  to  perform  and  fulfil  said 
agreement,  in  all  things  therein  contained  on  his  part  and  behalf  to 
be  performed  and  fulfilled,  according  to  the  true  intent  and  mean- 
ing of  said  agreement :  Yet  said  defendant,  not  regarding  his  afore- 
said promises  and  undertakings,  but  contriving  [and  fraudulently 
intending  craftily  and  subtly]  l  to  deceive  the  said  plaintiff  in  this 
behalf,  hath  not  permitted  or  suffered  said  plaintiff  to  sell  said  goods 
and  chattels,  or  any  part  thereof,  by  auction  or  otherwise,  but  has 
wholly  refused  so  to  do,  nor  has  he  brought,  or  caused  to  be  brought, 
the  other  part  of  the  said  goods  and  chattels  to  said  auction-room 
for  sale,  but  has  hitherto  wholly  refused  so  to  do,  and  after  the 
making  of  the  said  agreement  after  that  said  plaintiff  was  at  such  ex- 
pense and  labour  as  aforesaid,  to  wit,  on  Xh^  first  of  yanuary^  A.D. 
1755^  caused  to  be  taken  away  from  and  out  of  such  auction-room 
all  such  part  of  said  goods  and  chattels  which  said  defendant  had 
caused  to  be  brought  thither,  and  has  since  caused  all  said  goods 
and  chattels  to  be  sold  by  auction  by  another  auctioneer,  and  at  an- 
other auction-room,  to  wit,  by  one  Langfordy  at  his  said  LangfonT s 
auction-room,  and  contrary  to  the  promise  and  undertaking  of  said 
defendant,  to  wit,  at  \Middlesex^  aforesaid  ;3  [to  the  damage  of 
{concluding as  in  Form  No,  S59^\,^ 

%.  Under  the  Codes  and  Practice  Acts. 

a.  For  Servioes  Rendered. 

Form  No.  36x1. 

(  Commencing  as  in  Form  No,  3599 ^  and  continuing  down  to  *. ) 

I.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
one  hundred  dollars  for  work  and  services  rendered  by  the  plaintiff 
to  the  defendant,  at  his  request,  as  an  auctioneer  in  and  about  the 
selling  and  disposing  of,  and  endeavoring  to  dispose  of  by  auction, 
and  otherwise,  divers  goods,  wares,  and  merchandise  between  the 
twentieth  day  of  December ^  iS96,  and  the  twelfth  day  of  January ^ 
iS97, 

II.  That  no  part  of  said  sum  has  been  paid.  Wherefore  plaintiff 
demands  judgment  (concluding  as  in  Form  No,  3599), 

1.  See  supra^  note  i,  p.  1087.  be  treated  in  this  work  under  their  re- 

S.  In  2  Wentw.  PI.  333,  the  addition  spective  titles. 

of    counts    for  work   and   labor,  and  3.  The  words  to  be  supplied  with- 

money  laid  out,  is  suggested.    These  in  [     ]  will  not  be  found  in  the  prec- 

are  omitted  from  the  text,  as  they  will  edent. 
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b.  To  Reeover  an  Accepted  Bid  flrom  a  DefiEtultliig  Bidder. 

Form  No.  36x2. 
(Precedent  in  Norris  v,  Blair,  39  Ind.  91.)^ 

[State  of  Indiana^  )  In  the  Shelby  Circuit  *  Court. 

Shelby  County.        \  February  Term,  i87^. 

Alanzo  Blair,  administrator  of       ^ 
Homer  Palmer  ton,  decQ2LS&dy^\dAXit\S,  Ip        I  *  t  1» 

Edtvard  Norris,  defendant.  J 

Alonzo  Blair,  administrator  of  the  estate  of  Homer  Palmerton^ 
deceased,  plaintiff,  complains  of  Edward  Norris,  defendant,  and 
says  that  heretofore,  to  wit,  at  Shelby  county,  Indiana,  on  th&Jirst 
day  of  December,  A.D.  18^^,  the  said  decedent,  being  then  and 
there  in  life,  was  the  owner  and  in  possession  of  a  large  quantity  of 
wheat,  then  and  there  remaining  in  bins  and  granaries,  to  wit,  one 
thousand  bushels,  and  being  such  owner  of  a  large  amount  of  other 
personal  property,  and  being  desirous  of  selling  said  wheat  and 
other  personal  property  for  the  largest  and  best  price  that  could  be 
obtained  therefor,  he,  the  said  decedent,  did,  on  the  said^r^/day  of 
December,  iS^d,  expose  to  sale  said  wheat  and  other  property  at 
auction  to  the  highest  bidder,  upon  the  following  terms,  to  wit,  on 
a  credit  of  nine  months  from  ssiid  first  day  of  December,  A.D.  i8^9, 
on  all  sums  over  Jive  dollars,  and  for  amounts  less,  cash  in  hand,  the 
purchasers  giving  their  notes  with  approved  security,  waiving  val- 
uation and  appraisement  laws ;  and  which  said  terms  of  sale  were 
fully  made  known  at  said  sale  to  the  defendant  and  other  bidders 
thereat ;  and  the  plaintiff  says  that  prior  to  the  said  sale,  the  dece- 
dent caused  to  be  printed,  and  published,  and  posted  up  in  many 
public  places  in  the  neighborhood  of  the  place  of  said  sale,  a  notice, 
which  was  openly  and  audibly  read  by  the  clerk  and  auctioneer  to 
the  bidders,  before  and  at  the  sale,  containing  the  terms  thereof,  a 
copy  of  which  is  herewith  filed  and  made  a  part  of  complaint ;  that 
one  William  B,  Elder  was  the  clerk  of  such  sale,  and  as  such  clerk 
of  such  sale,  made  a  memorandum  in  writing  thereof ;  and  the  plain- 
tiff says  that  at  said  sale  said  defendant  bid  off  and  bought  said  bins 
and  granaries  of  wheat,  amounting  in  the  aggregate  to  about  one 
thousand  dollars,  at  the  price  and  sum  of  eighty-one  cents  per  bushel; 
that  at  the  time  of  said  sale,  said  clerk  thereof,  William  B.  Elder, 

1.  The  first  paragraph  of  this  com-  lower  court  in  overruling  demurrers  to 

plaint  was  demurred   to,  but  the  de-  this  paragraph  on  other  grounds  was 

murrer  was  overruled.   In  the  appellate  sustained. 

court,  however,  it  was  held   that  the  2.  The  action  was  reallj  in  the  court 

court  below  erred  in  thus  overruling  of  common  pleas  of  Shelby  County, 

the  demurrer,  inasmuch  as  the  memo-  but  this  court  has  been  abolished  and 

randum  of  sale  which  was  annexed  to  its  jurisdiction  conferred  on  the  circuit 

and  made  a  part  of  the  complaint  was  court. 

not  sufficient  to  satisfy  the  statute  of  8.  The  words  enclosed  in  [  ]  w^ill  not 

frauds,  and  consequently  the  first  par-  be  found  in  the  complaint  as  set  out  in 

agraph  of  the  complaint  did  not  show  the  reported  case,  but  have  been  add- 

sufficient  facts.    The  judgment  of  the  ed  to  render  the  form  complete. 
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made  a  written  memorandum  thereof,  a  copy  of  which  is  filed  here« 
with  and  made  a  part  of  this  complaint.     And  the  plaintiff  says 

that  afterward,  to  wit,  on  the day  of  December^  i8dP,  the  said 

Homer  Palmerton  departed  this  life,  intestate,  at  said  county  afore- 
said, and  that  afterward,  on  the  Jith  day  of  January^  A.D.  i87(?, 
the  plaintiff  was  appointed  administrator  of  the  estate  of  said  de- 
cedent in  due  form  of  law,  and  is  still  acting  as  such  administrator ; 

that  heretofore,  to  wit,  on  the day  of  January^  A.D.  i87^,  he 

demanded  of  and  from  the  said  Edward  ■  Norris  that  said  wheat 
purchased  as  aforesaid,  be  measured,  and  the  amount  of  his  said  bid 
be  ascertained,  that  he  execute  to  the  plaintiff,  as  such  administra- 
tor, his  note  therefor  with  approved  security,  waiving  valuation  and 
appraisement  laws,  agreeable  to  the  requirements  of  sale ;  yet  he  has 
failed  and  refused  to  do  the  same  or  any  part  thereof,  and  still  re- 
fuses. Wherefore  the  plaintiff  sues,  and  demands  judgment  as  such 
administrator  for  one  thousand  dollars,  and  all  other  and  further 
relief  which  the  equity  of  the  case  demands.^  \Alonzo  Blair ^"^ 
[(  Verification.y^ 

Form  No.  3613. 

(Precedent  in  Walker  v.  Braden,  34  Kan.  661.) 4 

[State  of  Kansas^  Crawford  County,  ss. 

In  the  District  Court  in  and  for  the  County  and  State  aforesaid* 
William  H^  Braden^  plaintiff <  ) 

against  >  Petition.]* 

A.  B,   Walker^  defendant.      ) 

I  St.  The  plaintiff  alleges  that  at  the  time  of  the  issuing  of  tht 
execution  hereinafter  mentioned  he  was  the  sheriff  of  Crawford 
county. 

ad.  On  the  22d  day  of  February^  i884j  three  executions  were 
duly  issued  out  of  the  district  court  of  Crawford  county,  and  to 
plaintiff  as  such  sheriff  directed  and  delivered,  in  three  certain  ac- 
tions against  Amon  McFarland  and  Michael  Moore  as  copartners 
under  the  firm-name  and  style  of  McParland  £  Moore,,  whereby  he 
was  directed  and  commanded  to  execute  and  levy  the  said  execu- 
tions upon  any  personal  property  said  McFarland  and  Moore  had 
in  Crawford  county  subject  to  execution;  of  which  executions  one 
was  for  the  sum  of  %100,77^  and  costs  taxed  at  $6,85 y  and  one  for 
the  sum  of  ^62,45  judgment,  and  costs  taxed  at  $6.85 ^  and  one 
for  the  sum  of  %212,65,  and  costs  taxed  at  $^.^5. 

1.   The  complaint  contained   other  4.  This  petition  was  attacked  on  the 

paragraphs  which  have  been  omitted  ground  that  the  judgments  and  execu- 

trom  the  case  as  reported.  tions  under  which  the  sale  was  made 

%.  The  words  enclosed  in  [  ]  will  not  not  being  set  out  at  length  in  the  pe- 

be  found  in  the  reported  case,  but  have  tition,  no  ground  of  action  was  stated ; 

been  added  to  render  the  form  com-  but  the  court  held  that  the  action  be- 

plete.  ing  founded  on  the  bid  and  its  accept- 

8.  The  verification  was  not  set  out  in  ance  and   not  on   the  judgment  and 

the  reported  case.      For  the  form  of  a  execution,  it  was  unnecessary  to  set 

verification  in  Indiana,  consult  the  title  out    the  judgment  and  execution  at 

Verifications.  length. 
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Plaintiff  lutih^  states,  that  caid  execations  were  iasoed  out  of 
iaid  cooft  ttpon  three  proper  and  lawful  judgments  of  said  court, 
which  jttdgmentft  were  in  full  force  and  unsatisfied,  and  were  for 
the  full  sums  of  the  said  executions. 

Plaintiff  further  avers,  that,  as  sheriff  and  bj  virtue  of  the  execu- 
tions, he  proceeded  immediately  after  receiving  them  to  the  town  of 
Cherokee^  in  the  county  of  Crawford^  where  he  found  said  McFar- 
land  it  Moore  in  the  possession  of  a  mill  building  which  was  per- 
sonal propertv,  and  that  the  title  of  said  mill  was  then  in  said 
McFarland  i  Moare^  and  was  the  only  property  of  said  McFarland 
it  Moore  which  this  plaintiff  could  find  after  having  made  diligent 
search. 

Plaintiff  further  states,  that  he  did  in  due  time  levy  the  execu- 
tions upon  said  mill  property,  and  after  advertising  said  property 
for  full  ten  davs,  proceeded,  on  the  7th  62Ly  of  March^  iS^4t  to  sell 
said  property  for  cash  in  hand  to  the  highest  bidder  at  public  auction 
under  said  executions,  at  one  o^cIock  P.  M.  of  said  March  7th^  iS^^j, 
which  sale  was  made  at  Cherokee;  and  the  defendant,  A.  B.  Walker^ 
then  and  there  at  said  sale,  and  for  said  mill  property,  bid  the  sum  of 
sixteen  hundred  dollars,  his  being  the  highest  and  best  bid  there- 
for; and  this  plaintiff,  as  such  sheriff,  then  and  there  accepted 
said  bid,  and  knocked  said  property  off  to  said  Walker^  defendant 
herein,  and  then  and  there  delivered  said  property  to  defendant, 
who  accepted  the  same;  but  just  as  soon  as  he  so  received  said 
property  he  then  and  there  neglected  to  pay  for  the  same,  and  in 
about  one  hour  after  said  sale  he  refused,  and  still  doth  refuse,  to 
pay  for  the  same,  although  this  plaintiff  has  repeatedly  demanded 
the  same.  Wherefore,  the  plaintiff  has  been  unable  to  pay  off  and 
satisfy  said  judgments  and  executions. 

By  reason  of  the  foregoing  facts,  the  said  plaintiff  demands  judg- 
ment against  the  said  defendant  for  the  said  sum  of  sixteen  hundred 
dollars,  the  amount  of  the  aforesaid  bid,  with  costs  of  suit. 

[(  Verification. Y\^  \John  T.   Voss, 

Attorney  for  Plaintiff.  ]* 

1.  The  verification  is  not  set  out  in  verification  in  Kansas,  consult  the  title 
the  reported  case.     For  the  fornv  of  a    Vbrifications. 
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L  THE  PETITION  FOR  THE  WRIT,  1093. 

n.  THE  WRIT,  1094. 

1.  In  General,  1094. 

9.  In  Massachusetts,  1097. 

8.  In  Vermont,  1097. 

Ik 

L  THE  PETITION  FOR  THE  WRIT.^ 

Form  No.  3614. 

In  the  Court  of  Common  Pleas^  No.  5,  in  and  for  the  City  and 
Coxxnty  oi  Philadelphia,  October  Term,  i896. 

The  suggestion,  petition,  and  complaint  of  ^ohn  Doe  of  the  city 
and  county  aforesaid  showeth  to  the  court  that  (here  set  out  in  full 
the  facts  relied  on  to  procure  the  writ/)^  wherefore  your  petitioner 
prays  that  your  honorable  court  may  order  a  writ  of  audita  querela 
to  issue  that  such  relief  may  be  granted  in  the  premises  to  your 
petitioner  as  in  equity  and  in  justice  should  be  done.' 

John  Doe, 
City  and  County  of  Philadelphia,  ss. 

John  Doe,  being  first  duly  sworn  (or  affirmed)  according  to  law, 
deposes  and  says,  that  to  the  best  of  his  knowledge,  information, 

§ 

1.  The  following  form  of  petition,  to  levy  the  same  on  the  person  or  estate 

from  which  the  formal  parts  have  been  of  the  complainant,  and  the  complain- 

omitted,  will  be  found  in  2  Rev.  Swift's  ant  has  no  day  in  court  to  plead  the 

Dig.  711 :  matters  aforesaid,  and   is  grievously 

'*  John  Doe,  of  New  Haven,  in  said  injured  in  the  premises ;  whereupon  he 

county,  complaint  makes,  and   gives  prays  that  the  said  execution  may  be 

your  honor  to  understand  that  Richard  stayed,  and  that  the  said  Richard  Roe 

Roe,  of  said  New  Haven,  brought  his  may  be  summoned  to  appear  before  the 

action  on  the  case  against  the  complain-  next   County  Court,  to  be  holden  at 

ant,  before  the  County  Court,  holden  at  New  Haven,  then  and  there  to  show 

New  Haven,  on  the  first  Tuesday  of  reason,  if  any  he  has,  why  he  should 

October,  demanding  two  hundred  dol-  not  be  stayed  from  proceeding   any 

lars    damages,    at    which    court   the  further  with  said  execution,  and  that 

said  Richard  Roe  recovered  judgment  all  proceedings  on  the  same  may  be 

against  the  complainant  for  tne  sum  of  stayed  till  the  same  be  determined." 

two  hundred  and  fifty  dollars  debt  and  2.  The  statement  of  facts  in  the  peti- 

cost,  and  took  out  execution  therefor,  tion  for  the  writ,  and  in  the  declaration 

and  on  the  tenth  day  of  October  the  set  out  in  the  writ  Itself,  are  the  same, 

complainant  paid  to   the  said   Rich-  For  a  precedent  of  the  latter,  see  infra, 

ard  Roe  the  full  sum  of  the  said  judg-  note  i,  p.  1095. 

ment   and    execution,  and    all    cost;  8.  The  writ  itself  does  not  act  as  a 

nevertheless,    the    said  Richard   Roe  supersedeas,  and   if  it  is  desired    to 

immediately  put  said  execution   into  make  it  such,  a  clause  should  be  added 

the  hands  of  the  sheriff  of  said  county,  to  this  effect :  *'  and  that  the  said  writ 

who  now  holds  the  same,  and  threatens  may  be  a  supersedeas  herein." 
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and  belief  the  facts  set  forth  in  the  foregoing  petition  are  just  and 
true,  and  that  he  expects  to  be  able  to  prove  the  same  upon  a  hear- 
ing in  the  above  cause.  yohn  Doe. 
Subscribed  and  sworn  to  (or  affirmed)  before  me, 
thifi  first  day  of  October^  A.D.  i8P6. 

yohn  Hancock^  Prothonotary.l 

« 

Form  No.  zti$. 

(Precedent  in  Newhart  v,  Wolfe,  loa  Pa.  St.  562.) 

\iAddress,)'\^ 

Tne  petition  of  Rebecca  Newhart ^  widow  of  Tilghtnan  Newhart^ 
late  of  the  township  of  AlUn^  in  said  county,  deceased,  respectfully 
represents  :  {here  were  set  out  in  full  the  facts  relied  on  to  procure 
the  writ),^ 

Your  pe!  'tioner,  therefore,  complains  that,  by  reason  of  the 
premises,  she  is  unjustly  oppressed,  and  also  complains  that  the* 
said  Henry  C  Wolfe  has  unjustly  caused  the  lands  and  tenements 
of  your  petitioner  to  be  levied  upon  under  the  said  writs  of  levari 
facias^  and  is  endeavoring  to  unjustly  oppress  your  petitioner  by 
causing  the  said  execution  to  be  levied  as  aforesaid,  your  petitioner's 
property  to  be  sold  under  the  same  to  the  manifest  damage  and 
grievance  of  your  petitioner. 

Your  petitioner,  therefore,  prays  the  court  to  allow  her  a  writ  of 
audita  querela  against  the  said  Henry  C.  JVolfc,  and  that  her  com- 
plaint being  heard,  the  said  Henry  C.  Wolfe  be  called  before  the 
court  and  that  justice  be  caueed  to  be  done  to  your  petitioner ;  that  the 
judgment  obtained  upon  the  said  writ  of  scire  facias  ^9i}\  be  stricken 
from  the  record,  set  aside  and  declared  void  for  the  cause  herein  set 
out,  and  that  a  supersedeas  of  said  writ  of  levari  facias  be  ordered. 

And  your  petitioner  will  ever  pray.  Her 

Rebecca  X  Newhart. 

[  (  Verification  as  in  Form  No.  36 U. )  ]  *  Mark. 

IL  THE  WBIT.B 

1.  In  Oeneral. 

Form  No.  36x6. 

City  and  County  of  Philadelphia,  ss. 

(seal)  The  Commonwealth  of  Pennsylvania^  to  the  Judges  of 
the  Court  of  Common  Pleas  No.  .5,  for  said  county,  Greeting : 

1.  For  forms  of  verification  gener^  court  to  be  insufficient.  The  form  in 
ally,  consult  the  title  Verifications,  other  respects,  however,  is  correct. 

2.  The  words  to  be  supplied  within  4.  The  words  to  be  supplied  within 
the  [  ]  will  not  be  found  in  the  re-  the  [  ]  will  not  be  found  in  the  re- 
ported case.     For  the  form  of  address  ported  case. 

of  such  a  petition  in  Pennsylvania,  con-  6.  An  early  example  of  the  writ  of 

suit  the  title  Petitions.  audita  querela  will  be  found  in  i  Fiti- 

3.  The  facts  relied  on  in  this  case  to  Herbert's  Natura  Brevium  io3.  Omit- 
procure  the  writ  were  deemed  by  the  ting  the  formal  parts,  it  is  as  follows : 
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Whereas,  we  have  been  informed  by  the  petition  and  grievous 
complaint  of  yohn  DoCy  that  {Jiere  set  out  the  same  facts  that  are 
steUed  in  the  petition  for  the  writ)  ^'^  and  whereas  the  said  yohn  Doe 

'*  We  have  received  the  complaint  of  i8t7,  William  R.  Webber ^  hy  his  natural 
Richard  Roe  \mportin^\^9Xy okn  Dae  guardian,  Aaron  Webber,  prtiyed  out 
and  Samuel  Skort,  by  coUusfon  before  a  writ  of  attachment  in  his  favour 
had  between  them,  at  Westminster,  against  the  said  Hollis  Hastings,  dated 
fraudulently  contriving  to  impose  upon  the  dajr  and  year  last  aforesaid,  signed 
our  court,  and  to  oppress  the  aforesaid  by  Urial  Smith,  justice  peace  within 
Richard  Roe  lately  appearing  before  and  for  said  county  of  Franhlin, 
Robert  Reed,  mayor  of  our  town  of  demanding  eighty  dollars  damages, 
SoMtham^ton,tLnd  Rowland Reed^  clerks  returnable  be^re  said  justice  Smith, 
deputed  to  take  recognizance  of  debts  on  the  third  Tuesday  of  October,  iSi^, 
at  Southampton,  asserted  upon  their  in  and  by  which  the  said  Hollis  was 
corporal  oath  taken  by  them  for  that  attached  to  answer  unto  the  said  Wil* 
purpose,  that  he,  the  said  Samuel  Ham  R,  Webber,  in  an  action  of  cove- 
Short,  was  the  said  Richard  Roe,  by  nant  broken,  which  said  declaration 
which  he  the  said  Samuel  Shorty  under  was  in  the  words  and  figures  following, 
the  name  of  the  said  Richard  Roe,  to  wit :  '  for  that  the  defendant,  on  the 
acknowledged  himself  to  owe  to  the  gph  day  of  ^ov,,  1^4,  by  his  deed 
aforesaid  ^ohn  Doe  one  hundred  under  his  hand  and  seal  of  that  date, 
pounds,  to  be  paid  at  a  certain  time  covenanted,  among  other  things,  with 
now  past,  before  the  said  mayor  the  said  William  R,,  that  he,  the  said 
and  clerk,  according  to  the  form  of  defendant,  was  well  seized  of  certain 
the  statute  for  merchants  lately  set  premises  in  said  deed  described  —  that 
forth  at  Acton  Bumel,  and  after-  they  were  free  from  all  incumbrances 
wards  him  the  said  Richard  Roe,  —  that  he,  the  said  defendant,  would 
because  he  paid  not  the  said  one  hum-  warrant  and  defend  said  premises,  from 
dred  pounds  to  .the  said  yohn  Doe  at  all  lawful  claims  as  by  said  deed  ready 
the  time  aforesaid,  falsely  and  mali-  to  be  produced  will  appear:  and  the 
ciously  procured  to  be  taken  by  the  plaintiff  avers  that  the  said  premises 
aforesaid  mayor,  and  kept  safely  in  our  were  not  free  of  all  incumbrances — 
prison,  until  he  should  fully  satisfy  that  the  defendant  was  not  seized  of 
the  said  yohn  Doe  of  the  said  one  hun-  said  premises,  and  that  he  has  not  war- 
dred  pounds,  to  the  great  damage  of  ranted  and  defended  the  said  premises, 
him  the  said  Richard  Roe,  and  in  as  in  said  deed  he  had  covenanted.' 
manifest  deceit  of  our  court;  where-  And  the  complainant  says,  that  after- 
upon  the  said  Richard  Roe  hath  be-  wards,  to  wit,  on  the  said  g7th  day  of 
sought  us  that  we  would  administer  to  November,  i8f7,  at  St,  AUfans,  afore- 
him  a  fit  remedy :  We  therefore  com-  said,  the  said  William  R.  Webber,  by 
mand  you,  that  having  heard  the  com-  the  consideration  of  said  justice,  re- 
plaint  of  him  the  said  Richard  Roe,  covered  a  judgment  in  the  suitaforesaid 
in  this  behalf,  and  having  called  before  in  his  favour  against  the  said  complain- 
you  the  aforesaid  yohn  Doe  and  Samuel  ant  for  the  sum  of  ji'x/y  dollars  damages. 
Short,  and  the  said  mayor  and  clerk,  and  for  the  sum  of  two  dollars  and 
and  having  heard  the  reasons  of  the  seventy-five  cents  costs  of  said  suit, 
several  parties,  touching  the  falsity,  and  afterwards,  to  wit,  on  the  same 
malice  and  deceit  aforesaid,  you  cause  g7th  day  of  November,  i8iP7,  the  said 
to  be  done  to  the  said  Richard  Roe  William  R,  Webber  prayed  out  a 
full  and  speedy  justice,  as  of  right  and  writ  of  execution,  &c.  And  the  corn- 
according  to  the  law  and  custom  of  our  plainant  saith  that  the  aforesaid  judg- 
realm  you  shall  see  ought  to  be  done.''  ment  and  execution  are  illegal,  void 

See  also  other  precedents  in  i  Fitz-  and  oppressive,  in  this,  that  the  said 

Herbert's  Natura  Brevium  103 ;  Turner  justice  had  no  jurisdiction  of  the  sub- 

V,  Davies,  2  Saund.  137.  ject  matter  of  the  aforesaid   suit  in 

1.  In  Hastings  v  Webber,  2  Vt.  407,  which  the  aforesaid  judgment  was  ren- 

the  following  statement  of  facts  in  a  dered,  and  prays  that  said  judgment 

writ  of  audita  querela  was  held  on  de-  and  execution  may  be  set  aside." 

murrer  to  sufficiently  set  forth  a  cause  See  also  another  precedent  in  Per- 

of  action :  **  On  iht  first  day  of  October,  kins  v.  Cooper,  28  Vt.  730. 
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hath  implored  us  to  grant  him  such  relief  in  the  premises  as  in  equity 
and  justice  should  be  done ;  now,  therefore,  we  command  you  that 
the  complaint  of  the  said  yohn  Doe  in  this  behalf  being  heard,  and 
the  parties  aforesaid  being  called  before  you  and  their  reasons  and 
allegations  being  heard,  you  cause  full  and  speedy  justice  to  be  done, 
as  of  right  and  according  to  the  laws  and  customs  of  this  Common- 
wealth shall  be  proper  and  just  to  be  done.^ 

Witness  the  Honorable  yohn  Marshall^  President  Judge  of  our 
said  Court  of  Common  Pleas  No.  S^  in  and  for  the  city  and  county 
of  Philadelphia^  this^r^/  day  of  October^  \%96. 

John  Hancock^  Prothonotary. 

Form  No.  3617. 
(Burr.  App.  509;  Humph.  Prec.  498.) 3 

TTu  People  of  the  State  of  New  Tork^  to  our  Justices  of  our  Su- 
preme Court  of  Judicature^  Greeting  :  We  have  received  in- 
(sbal)  formation  from  the  grievous  complaint  of  Amy  Lawrence^ 
widow,  administratrix  of  the  goods  and  chattels  which  were 
of  Reginald  Lawrence^  Esquire^  deceased,  that  whereas  {here  state 
the  judgment  or  execution  complained  of  and  the  circumstances  un- 
der which  judgment  was  rendered^  the  party^s  deaths  i^c).  And 
he,  the  said  Benjamin  Dodge^^  proposes  and  threatens  to  sue  out, 

ior  has  wrongfully  sued  out)  execution  against  her  the  said  Amy 
^^awrence^  of  the  debt  and  damages  aforesaid,  although  the  said 
Amy  Lawrence  (here  state  the  facts  which  ought  to  prevent  or  set 
aside  such  execution^  d^c,)^  and  the  said  Amy  Lawrence  ought  of 
right  to  be  discharged  thereof,  to  the  grievous  damage  and  hardship 
of  her  the  said  Amy  Lawrence^  and  against  the  law  and  custom  of 
our  said  state  :  Whereupon,  the  said  Amy  Lawrence  hath  besought 
of  us  a  fitting  remedy,  to  be  provided  for  her  by  us  in  this  behalf : 
We  being  unwilling  that  the  said  Amy  Lawrence  should  be  in  any 
wise  injured,  and  willing  that  what  is  just  in  this  behalf  should  be 
done,  do  command  you,  that  having  heard  the  complaint  of  the  said 
Amy  Lawrence^  and  having  called  before  you  the  parties  aforesaid, 
and  others  whom  you  shall  see  fit  to  be  called  in  this  behalf,  and 

1.  If  the  writ  is  to  act  as  a  super-  know  that  he  proceed  no  further  with 

sedeas  this  clause  should  be  added:  the  said  execution  in  said  complaint 

**  All  proceedings  to  stay  in  the  mean-  mentioned,  but  that  he  stay  the  same 

while."  till  the  matter  mentioned  in  said  com- 

S.  This  form  was  in  use  under  the  plaint  shall  be  heard  by  said  County 

common-law  procedure  in  New  York,  Court,  according  to  the  request  of  said 

and  has  been  inserted  here  on  account  complainant,  and  you  are  to  summon 

of  its  value  as  a  precedent  in  those  the  said  Richard  koe  to  appear  before 

states  following  the  old   New   York  the  County  Court,  to  be  holden  at  New 

practice.  Haven  then  and  there  to  answer  to  the 

The  following  form,  from  which  the  matters  contained  in  the  said  corn- 
formal  parts  have  been  omitted,  will  plaint,  and  to  do  and  suffer  what,  upon 
be  found  in  2  Rev.  Swift's  Dig.  711 :  the  hearing  of  the  said  cause  shall  be 

*'  By  the  authority  of  the  State  of  adjudged  by  said  court  in  the  prem- 

Connecticut  you    are   hereby    com-  ises." 

manded  to  cause  the  said  Richard  Roe^  8.  The  plaintiff  named  in  the  judg- 

in  the  foregoing  complaint  named,  to  ment  recited  just  above. 
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having  heard  their  reasons  thereupon,  you  cause  to  be  done  to  the 
parties  aforesaid  full  and  speedy  justice,  as  of  right  and  accordmg 
to  the  law  and  custom  of  our  said  state  shall  be  meet  to  be  done. 

Witness  Greene  C,  BronsoUy  Esquire,  our  Chief  Justice,  at  the 
courthouse  in  the  city  of  Rochester^  the  first  day  of  November^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  2iVi6,  forty-six, 

Hallctt  and  others^  Clerks. 

yeremiah  Mason ^  Attorney. 

2.  In  Massachusetts. 

Form  No.  3618. 

Commonwealth  of  Massachusetts. 

Suffolk^  ss, 

(seal)     To  the  Sheriffs  of  our  several  Counties  or  their  Deputies, 

Greeting : 

We  command  you  to  attach  the  goods  or  estate  of  yoAn  Doe^  of 
Boston^  to  the  value  oi  jive  hundred  dollars  [and  for  want  thereof 
to  take  the  body  of]i  the  said  yohn  Doe^  if  he  may  be  found  in 
your  precinct  [and  him  safely  keep  so  that  you  have  him]i  before 
our  Justices  of  our  Superior  Court  next  to  be  hoi  den  at  Boston^ 
within  and  for  our  County  of  Suffolk^  on  Xh'^  first  Monday  of  Octo- 
ber next,  then  and  there  in  our  said  court  to  answer  unto  the 
grievous  complaint  of  Richard  Roe^  of  Boston^  who  complaineth 
and  saith  (here  insert  the  declaration^  ;  ^  by  all  which  the  said  Rich- 
ard Roe^  as  he  saith,  is  damaged  in  the  sum  of  five  hundred  dol- 
lars, as  shall  then  and  there  be  made  to  appear.  And  have  you 
there  this  writ  with  your  doings  therein. 

Witness,  Albert  Mason,  Esq.,  at  Boston,  th\% first d^y  oi  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-two, 

Joseph  A.   Willard,  Clerk. 
• 

8.  In  Vermont. 

Form  No.  3619. 

(Vt.  Stat.  (1894),  ^  5417,  Form  9.) 

OrI«  ^e  ^®™^'*^'  I  To  any  sheriff  or  constable  in  the  state,  Greeting: 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  summon  John  Doe  (or  attach  the  goods,  chattels  or 
estate,  as  the  case  may  be,  pursuing  the  same  form  as  is  before 
prescribed  in  the  common  writ  of  summons'  or  attachment*)  then 

1.  If  desired,  the  words  enclosed  in  of  summons  in  Vermont,  see  the  title 

[    ]  in  the  form  may  be  stricken  out,  Summons.     See  aiso  Vt.  Stat.  (1894), 

and  the  words  **  to  summon  "  and  "  to  ^  5417*  Form  3. 

appear"    substituted    therefor,    thus  4.  For  the  form  of  the  ordinary  writ 

making  the  writ  one  of  summons  and  of  attachment  in  Vermont,  see  ante, 

attachment.  Form  No.  2821.    See  also  Vt.  Stat. 

S.  See  supra,  note  i,  p.  1095.  (1894),  f  5417,  Form  2. 

S.  For  the  form  of  the  common  writ 
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and  there,  in  said  court,  to  answer  unto  the  grievous  complaint  of 
Richard  Roe  of  Chelsea  in  said  county,  who  complains  and  says  {Jiere 
let  the  declaration^  stating  the  facts  with  legal  certainty^  he  inserted)^ 
by  all  which  the  said  Richard  Roe^  as  he  says,  is  greatly  injured 
and  aggrieved  and  has  suffered  damage,  the  sum  of  Jive  hundred 
dollars,  as  shall  then  and  there  be  made  to  appear ;  and  have  you 
there  this  writ^  with  your  doings  thereon. 

Allowed  and  signed  by  me,  at  Chelsea  in  the  county  of  Orange^ 
this  tenth  day  of  October^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety ^six,  yohn  Marshall^ 

Judge  of  the  County  Court. 

1.  See  su^ra^  note  i,  p.  1095. 


AUTHENTICATION. 

For  Farms  of  Authentication,  see  the  title  AFFIDAVITS,  voL   I,  p.  548; 
also  the  GENERAL  INDEX  to  this  work. 


AUTREFOIS  ACQUIT. 

For  the  Form  of  the  PUa  of,  see  the  HtU  FORMER  ACQUITTAL  OR 
CONVICTION, 


AUTREFOIS  CONVICT. 

For  the  Form  of  the  PUa  of,  see  the  title  FORMER  ACQUITTAL  OR 
CONVICTION. 


AVOWRY. 


For  the  Form  of  this  Pleading,  see  the  title  REPLEVIN. 


AWARD. 


For  Forms  of  Awards  and  Forms  in  Proceedings  to  Enforce  Awards,  ue  ike 
HtleARBITRA  TION  AND  A  WARD,  ante,  p.  33. 
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BADGES,  UNLAWFUL  WEARING   OF.* 

L  IN  GENERAL,  1099. 
IL  TO  OBTAIN  AID  OR  ASSISTANCE,  1 100. 

■ 

CROSS-RBFERENCBS. 

For  the  Forms  applicable  to  criminal  prosecutions  generally,  see  the  titles 
ACCESSORIES,  AIDERS  AND  ABETTORS;  BAIL  AND  RE- 
COGNIZANCE; COMMITMENT;  CRIMINAL  COMPLAINTS; 
INDICTMENTS;  INFORMATIONS;  and  WARRANTS  OF 
ARREST,  etc, 

I.  IN  GENERAL.' 

1.  To  Draw  a  (Mmliial  Oomiilalnt,  In-        Maine, — Laws  (1893),  P*  350* 
dlctmuit,  or  Infoxmatloii  under  general        Massachusetts, — Pub.    Stat.  (Supp. 
statutes  making  it  a  crime  to  wear  a     1888),  p.  475. 

badge,  insignia,  rosette,  etc.,  of  any  The  statutes  of  Massachusetts  pro- 
society,  order,  or  organization,or  wear  vide  only  against  the  wearing  of  the 
the  same  to  obtain  aid  or  assistance  insignia  of  the  Loyal  Legion  of  the 
thereby,  consult  the  titles  Criminal  United  States,  or  badge  of  the  Grand 
Complaints,  Indictments,  and  In-  Army  of  the  Republic,  *'  for  the  pur- 
FORMATiONs,  as  the  case  may  be,  for  pose  of  representing  that  he  is  a  mem- 
the  formal  parts  of  the  particular  juris-  ber  of  either  order." 
diction,  and  following  Forms  N08.  3620  Michigan,  —  3  How.  Anno.  Stat, 
and  3621,  as  models,  charge  the  offense  (1882),  ^  4859. 
in  the  language  of  the  statute.  Minnesota, — 2  Stat.  (1894),  4^53- 

2.  New  Tor k, — Anyperson  who  wil-  Montana.  —  Rev.    Code    (1895),    $ 
fully  wears  the  insignia  or  rosette  of  1192. 

the  Military  Orderofthe  Loyal  Legion  Nevada. — Stat.  (1887),  p.  31,  c.  21. 

of  the  United  States  or  of  the  Military  North  Dakota.— Key.  Codes  (1895), 

Order  of  Foreign  Wars  of  the  United  §  7488. 

States,  or  of  any  society,  order,  or  or-  Ohio. — **Any  person  who  shall  use 

ganization  of  ten  years'  standing,  in  or  wear  the  badge  or  button  of  the 

3ie  State  of  New  York,  is  guilty  of  a  Grand  Army  of  the  Republic,  Union 

misdemeanor.      Laws  of  New   York  Veterans' Union,  Sons  of  Veterans,  or 

( 1896),  p.  311,  and  p.  1133,  referring  to  Military  Order  of  the  Loyal  Legion,  to 

the  order  of  Patrons  of  Husbandry  by  obtain  aid  or  assistance  thereby,  within 

name.  this  state,  unless,  etc.,  shall  be  guilty 

Similar  statutes  exist  in  the  follow-  of  a  misdemeanor,"  etc.     2  Rev.  Stat, 

ing  stotes:  (1894),  §$  i77o-73« 

California.  —  Deer.    Anno.    Code  Oklahoma. — Stat.   (1893),  P*  505»   § 

(Supp.  1889),  p.  574.  2417. 

Colorado.  —  i    Mill's   Anno.   Stat.  Oregon. — i  Hill's  Anno.Laws(i892), 

(1891),  §  1336.  *  1971- 

Connecticut. — Gen.  Stat.   (1888),  f  Pennsylvania. -^^epp.   &   L.   Dig. 

1595-  (189^),  p.  1219. 

Delaware. — Laws  (1893),  p.  970.  Rhode  Island.  —  Gen.  Laws  (1896), 

Illinois, — Starr  &  Curt.  Anno.  Stat.  p.  loio,  f  22. 

(1896),  p.  1292,  ^  245.  Washington.— 2  Hill's  Stat.  (1891), 

Iowa,  —  I    McClain's  Anno.  Code  p.  721,  §  246. 

(1888),  f  5461.  Wisconsin,— 2    Sanb.   &    B.    Anno. 

Kansas,— I  Gen.  Stat.  (1889),  $2438.  Stat.  (1889),  p.  2240. 
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8620.    BADGES,    UNLAWFUL  WEARING  OF.     3621. 

Form  No.  3620. 

Supreme  Court,  County  of  Suffolk. 
The  People  of  the  State  of  New  Tork 

against 
John  Doe, 

The  grand  jury  of  Suffolk  county,  by  this  indictment,  accuse 
John  Doe  of  the  crime  of  unlawfully  wearing  the  [badge]  ^  of  [the 
Grand  Army  oi  the  /?^/i/^//c]2*  committed  as  follows:  the  said 
John  Doe  on  the  6th  day  of  January^  i897,  at  the  village  of  North- 
port,  in  this  county,  not  being  entitled  under  the  rules  and  regula- 
tions of  [the  Department  of  New  Tork  of  the  Grand  Army  of  the 
Republic^  so  to  do,  did  wilfully  and  unlawfully  wear  the  certain 
[badge]*  worn  by  and  prescribed  for,  and  under  the  rules  and  regula- 
tions to  be  worn  and  used  by  members  of  the  said  order  of  [the 
Grand  Army  of  the  Republic\^  an  organization  of  ten  years'  stand- 
ing in  the  State  of  New  Tork.  William  M,  Evarts, 

District  Attorney  of  the  County  of  Suffolk. 


II.  To  OBTAIN  AID  OR  ASSISTANCE.' 
Form  No.  3621. 

(  Commencing"  as  in  Form  No,  S620,  and  continuing"  down  to  *) 
to  obtain  aid  or  assistance  within  this  state,  committed  as  follows : 

1.  Or  insert  "  rosette,"  **  insignia,"  are  sought  to  be  made  for  the  purpose 
etc.,  as  the  case  may  be,  instead  of  the  of  advertising  a  business  or  place  of 
word  *' badge,"  in  the  [  ].  business,'  unless  such  place  of  business 

2.  Or,  instead  of  the  words  enclosed  shall  be  recognized  by  the  rules  and 
in  [],  substitute  the  name  of  any  other  regulations  of  the  Grand  Army  of 
order  or  organization,  as  the  case  may  the  Republic,  or  such  other  secret 
be.  society." 

3.  New  Tork, — Any  person  who  uses  Connecticut, — Gen.  Stat.  (1888),  ^ 
the  insignia,  badge,  or  rosette  of  the  159^. 

military  order  of  the  Loyal  Legion  of  Illinois. — i    Starr    &  Curt.    Anno, 

the   United   States,   or   the    order   of  Stat.  (1896),  p.  1292,  par.  245. 

Patrons  of  Husbandry,  or  of  any  other  Indiana. —  Stat.  (1896),  f^  6631-6633. 

society,  order,  or  organization  of  ten  Iowa, — 2    McC Iain's    Anno.     Code 

years'  standing,  in  the  State  of  New  (1888),  §  5461. 

V ork,  to  obtain  aid  or  assistance  within  Kansas, —  The  statute  prohibits  the 

this    State,   unless    entitled,    etc.,    is  wearing  of  the  button  of  the  Grand 

guilty  of  a  misdemeanor.     Laws  of  Army  of  the  Republic  or  the  rosette  of 

New  York  ( 1896),  1 132.  the  Military  Order  of  the  Loyal  Legion 

Similar  statutory  provisions  may  be  of  the  United   States,      i  Gen.   Stat, 

found  in  the  following  states :  (1889),  §  ^438. 

California,  —  Deer.     Anno.     Code  Maine, — The  statute  provides  onlj 

(Supp.  1889)  574.  against  the  wearing  of  the  badge  of  the 

Colorado,  —  i  Mill's  Anno.  Stat.  Grand  Army  of  the  Republic  or  the 
(1891),  ^  1336.  This  act  applies  to  all  Sons  of  Veterans,  to  obtain  aid  or  as- 
secret  societies.  Section  1337  of  the  sistance,  etc.  Laws  of  Maine  (1893), 
same  Act  provides  that   *Mt  shall  be  250. 

unlawful  for  any  person,  firm  or  cor-  Michigan,  —  3   How.   Anno.  Stat 

poration  to  make  use  of  the  consecu-  (1882),  p.  351 1,  ^  4859^. 

tive  letters  'G.  A.  R.,' or  such  other  Minnesota,  —  2  Stat.  Minn.  (1891), 

sec^-et  society,  the  symbols  of  which  ^6436;  and  $6437  providing  that ''any 
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8621.    BADGES,    UNLAWFUL  WEARING  OF.     8621. 

The  said  yohn  Doe  on  the  6th  day  of  yanuary,  i8P7,  at  the  village 
of  Northport^  in  this  county,  not  being  under  the  rules  and  regula- 
tions of  [the  Department  of  New  Tork,  Grand  Army  of  the  Re- 
public], "^  an  organization  of  ten  years'  standing,  within  the  State  of 
New  Tork,  entitled  to  wear  or  use  the  same,  did  unlawfully  and 
wilfully  wear  and  use  a  certain  [badge]  ^  to  be  under  said  rules  and 
regulations  worn  by  members  of  the  order  of  [the  Grand  Army  of 
the  Republic],'^  to  obtain  aid  and  assistance  within  the  State  of  rJ'ew 
Tork;  and  so  wearing  and  using  the  said  [badge]  ^  and  with  the 
intent  and  for  the  purpose  aforesaid,  did  then  and  there  unlawfully 
and  wilfully  solicit  food  of  one  Richard  Roe. 

William  M.  Evarts, 
District  Attorney  of  the  County  of  Suffolk. 

person   who   shall  wilfully  wear  any  obtain  aid  or  assistance  thereby,  with- 

badge,  emblem  or  insignia  pertaining  in  this  state,  unless,  etc.,  shall  be  guilty 

to  the  order  of  Odd  Fellows,  Masons,  of  a  misdemeanor,"  etc.     2  Rev.  Stat. 

Knights    of    Pythias,   or    any    other  (1894),  W  7o7o-73« 

secret  order  or  society,  or  any  simili-  Oregon. — Hill's  Anno.  Laws  (1892), 

tude  of  either  of  the  same,  or  shall  use  ^  1971- 

the  same  to  obtain   aid  or  assistance  Pennsylvania.  —  i  Pepper  &  L.  Dig. 

within  the  state,"  etc.  (i894)>  I3i9' 

New  Hampshire, — Pub.  Stat.  (1891),  Wisconsin. —  2   Sanb.    &   B.    Anno. 

P*  730»  h  10.     **  If  any  person  present  Stat.  (1889),  §2240.  The  statute  applies 

at  a  fire  shall  unlawmlly  assume  the  to  the  badge  of  the  Grand  Army  of  the 

office  or  badge  of  office  of  a  fireward  Republic,  and  to  the  rosette  or  insignia 

or  engineer,  he  shall  be  fined,"  etc.  of  the  Loyal   Legion   of  the  United 

Pub.  Stat.  N.  H.  (1891),  p.  327,  \  8.  States. 

Nevada. — Stat.  (1887),  p.  31,  c.  xxi.  1.  Or,  instead  of  the  words  enclosed 

Oklahoma. — Stat.   (1893),  ^  ^4'7-  ^^^  [  ]>  substitute  the  name  of  any  other 

Ohio. — **  Any  person  who  shall  use  order  or  organization,  as  the  case  may 

or  wear  a  badge  or  button  of  the  Grand  be. 

Army  of  the  Republic,  Union  Veter-  2.  Or  insert  "rosette,"  "insignia," 

ans'  Union,  Sons  of  Veterans,  or  mili-  etc.,  as  the  case  may  be,  instead  of  the 

tary  order  of  the  Loyal   Legion,  to  word  "  badge,"  in  the  [  ]. 
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ABSCONDING  DEBTOR. 

Arrest  in  civil  actions,  3344-3346. 

AFFIDAVITS,  see  Arrest  in  Civil  Actions;  Arrxst  of  Judgment; 
Attachment;  Attorneys. 

ANSWERS. 

Arbitration  and  award,  3336,  3337. 

Assault,  3501-35 10. 

Attorneys,  3538  et  seq,;  3537-3539- 

Answer  to  order  or  rule  to  show  cause  whj  name  should  not  be 
stricken  from  roll,  3565-3567. 

APPRENTICES. 

Apprentices — in  declaration— exercising  trade  within  certain  distance  of 

master's  business,  3037. 
Assumpsit  for  not  paying  part  of  the  money  agreed,  3051. 
Complaint  against  father  by  master,  3049. 

By  apprentice,  3018,  3019. 
Against  master,  3050. 

By  master,  3037. 

For  enticing  apprentice,  3053. 

On  indentures  of  apprentice,  3048  et  seq. 
Covenant,  declaration  in,  3034-3043. 
Declaration  against  apprentice  for  not  serving  his  time,  3(^. 

Against  apprentice  for  revealing  secrets,  1036. 

Against  father  for  apprentice  absenting  himself,  3034. 

Against  master,  3038-3043. 

By  father  for  discharge  of  apprentice,  3038. 

For  dismissing  apprentice,  3040. 

For  enticing  apprentice  from  service,  3053. 

For  not  furnishing  apprentice  with  suitable  food,  3043. 

For  not  instructing  apprentice,  3039. 

For  not  paying  wages,  3041. 

In  convenant,  3034-3043. 
Mittimus,  3031. 
Order  discharging  apprentice,  3033. 

For  discharge  of  master  from  contract,  3<q3. 

Punishing  apprentice,  3030. 

Remanding  apprentice  to  service,  3035,  3036,  3039. 
Orphans— order  of  court,  2017. 
Petition  for  enticing  apprentice,  3053. 

On  indentures  of  apprentice,  3048  ct  seq, 
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KVVKESTICES— Continued. 

Plea  that  apprentice  voluntarily  absented  himself,  2046. 

That  it  was  agreed  that  master  should  procure  a  substitute,  2047. 

That  master  did  instruct,  2043. 

That  master  did  not  discharge,  2045. 

That  master  did  provide  board,  2044. 
Poor  children— order  of  court,  3017. 
Recognizance  of  master,  2022. 
Summons  to  master,  2021. 
Warrant,  2028. 

ARBITRATION  AND  AWARD. 

Accountant,  power  to  employ,  2089. 

Answer  to  plea  of  arbitrament  and  award,  2226^  2227. 

Appointment  of  arbitrators,  2066-2074. 

Notice  of,  2139. 
Arbitrator's  charges,  parties  to  pay,  2215. 
Arbitrators,  powers  of,  2087-2098. 
Assets,  directions  to  arbitrator  finding,  2107. 
Assignment  and  release,  award  of,  2170. 
Assumpsit — arbitration  and  award— declaration  against  party  revoking, 

2222. 
Award  against  an  executor,  2172. 

Complaint  or  petition  of,  2202,  2203. 

Complete  form  of,  2187. 

Court  to  enter  judgment  on,  2110,  2111. 

For  balance  of  set-off,  2174. 

For  defendant's  suit  pending — suit  pending  award  for  defendant,  2175. 

For  plaintiff  on  all  issues,  2176. 

Formal  requisites  of,  2075,  2076. 

For  plaintiff  on  some  issues,  and  for  defendant  on  others,  2177,  2178. 

In  action  to  recover  land,  2171. 

Miscellaneous  awards,  2158-2185. 

Notice  to  parties  of,  215 1. 

Of  assignment  and  release,  2170. 

Of  costs,  2166-2 169. 

Of  entry  of  judgment,  2 181.  * 

Of  judgment  by  default,  2182. 

Of  non-suit,  2185. 

Of  stet  processus,  2184. 

Of  verdict  for  plaintiff,  2180. 

On  demurrer,  2183. 

Parties  to  abide  by,  21 17. 

Parties  to  forward,  not  prevent,  21 16. 

Power  to  make  preliminary,  raising  a  point  of  law,  2093. 

Proceedings  on  common  law,  2188-2205. 

Proceedings  on  statutory,  2206-2221. 

Proof  of,  2215,  2216. 

Provision  for  filing,  2109. 
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ARBITRATION  AND  AWARD-^Comh'mmed. 

Award—  Continued. 

Recital  of  umpire,  ^157. 

Reciting  submission  hj  bond,  ^1x53,  3i^ 
B7  deed,  2155. 
Bj  rule  of  court,  2156. 

That  plaintiff  has  good  cause  of  action  on  part  of  claim,  2179. 

The  conclusion,  3180. 

To  be  in  full  satisfaction,  2173. 
Bonds,  submission  by,  2058. 
Breach  of  agreement,  penalty  for,  21 18. 
Case,  power  to  state  a,  2092. 

Certificate  of  acknowledgment  of  execution,  212a,  2x23. 
Complaint  against  party  revoking,  2223. 

For  revoking  an  arbitrator's  powers,  2224. 

On  award,  2202,  2203. 

On  bond  for  refusal  to  comply  with  award,  2204. 
Compulsory  reference,  2x27-2129. 
Conclusion  of  award,  2180. 

Of  submission  by  bond,  2120. 
By  deed,  2121. 
By  simple  agreement,  2 119. 
Costs,  2083-3086;  2166-2169. 

Damages,  liquidated  for  refusal  to  appoint  new  arbitrators,  2074. 
Death  of  either  party,  provision  in  relation  to,  2077,  2078. 
Declaration  in  assumpsit  against  party  revoking,  2222. 

On  award,  2 188-2 194. 

Made  by  umpire,  2198,  2199. 
Declaration  in  debt  on  arbitration  by  umpire,  2200,  220X. 

On  award,  2 195-2 197. 
Declaration  on  award,  2205. 
Deeds,  submission  by,  2058. 
Demurrer,  award  on,  3183. 
Differences,  recital  of,  2059-2065. 

Disagreement,  notice  by  arbitrators  to  umpire  of  final,  2150. 
Discontinuance,  power  to  award,  2094. 
Documents,  demand  by  arbitrators  for  production  of,  2148. 

Power  to  call  for,  2087. 
Durations-enlarging  time,  2079-2081. 
Evidence,  2099-2103. 
Executor,  award  against,  2172. 

Recital  of  differences,  3064. 

Reference  by,  as  to  liability,  but  not  as  to  assets,  3105. 
Not  to  be  admission  of  assets.  2104. 
Ex  parte,  power  to  proceed,  3090,  2093. 
Extension  of  time  by  order  of  court,  3138. 
Fees,  power  for  witnesses,  power  to  fix,  2098. 
Filing,  award  in  court,  provision  for,  3109. 
Former  requisites  of  award,  3075,  3076. 
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ARBITRATION  AND  KVf KKD^Continued. 

Guardians,  2065. 

Hearings,  when  to  commence,  aoSa. 

Judgment  bjr  default,  award  of,  3182. 

Entrj  of  award,  3i8i. 

Modifying  award,  3320. 

Notice  of  application  for,  3206-3308. 

On  award,  3219. 

Court  to  enter,  2  no,  2111. 
Motion  for,  22 11. 

Order  confirming,  3318. 

Order  for  rule  to  show  cause  why  judgment  should  not  be  entered,  3317. 

Power  to  award  entry  of,  3095. 

Vacating  award,  2221. 
Land,  award  in  action  to  recover,  2171. 
Maps  and  plans,  power  to  cause  to  be  made,  3088. 

Matters  in  difference,  request  by  arbitrators  for  written  statement  of,  21491 
Meetings,  appointment  for,  2144-2 147. 
Motion  for  judgment  on  award,  33ii. 

To  correct  and  modify  award,  3212. 

To  vacate  award,  2213. 
Non-suit,  award  of,*  2185. 
Notice  by  arbitrators  to  umpire  of  final  disagreement*  2150. 

Of  application  for  judgment,  2206-2308. 
To  modify  award,  3309. 
To  vacate  award,  3310. 

Of  revocation,  3141-3143. 

To  arbitrators  of  appointment,  3139. 

To  parties  of  award  made,  3151. 
Order  confirming  award  and  judgment,  2218. 

For  rule  to  show  cause  why  judgment  should  not  be  entered,  3317. 
Partners  — recital  of  differences,  2063. 
Partnership,  2160-2165. 
Petition  against  party  revoking,  2223. 

On  award,  2202,  3303. 
Pleadings  subsequent  to  declaration  of  complaint,  3335-3333. 
Plea  of  arbitrament  and  award,  3325. 

Of  no  award,  declaration  in  debt  on  bond,  2238. 

To  declaration  in  debt,  2339,  333a 
Power  of  court  to  refer  back,  3 113,  3 113. 
Powers  of  arbitrators,  3087-2098. 
Recital  of  differences,  2059-2065. 
Reference,  rule  of,  suit  pending,  2136,  2137. 

Suit  not  pending,  2135. 
Rejoinder  denying  award,  2233. 
Replication  denying  award,  2333. 

Stating  award  and  breaches,  3331. 
Reserving  law,  provision  for,  31 14. 
Revocation  by  both  parties,  2140. 
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ARBITRATION  AND  AV^AKD^Coniinued. 

Revocation —  Continued, 

Bj  one  party,  3141. 

Notice  bj  one  party  to  the  other,  3142. 
To  arbitrator,  2143. 
Rule  of  court,  submission  to  be  made  a,  3io8. 
Satisfaction,  award  to  be  in  full,  2173. 
Set-off,  award  for  balance  of,  2174. 
Statutory  award,  proceedings  on,  2206-2331. 
Statutory  forms  of  submission,  3 130-2 154. 
Stet  processus,  award  of,  2x84. 
Submission  by  bond,  2057. 

By  simple  agreement,  3054-3056. 

Complete  form  of,  3 124-2 126. 

Conclusion  of,  2119-2121. 

Pending  suit,  2056. 

Proceedings  against  party  revoking,  3333-3334. 
Time,  enlarging  of,  3079-3081. 

Extension  of— order  of  court,  3138. 
Umpire,  appointment  of,  3067  et  seq. 
Verdict,  award  of,  2180. 

Power  to  direct  entry  of,  2096. 
Witness,  proof  of  award  by  subscribing,  3316. 

Proof  of  submission  by  subscribing,  3314. 

ARC  H ITECTS—  Cross- Reference, 
ARREST— Cross-Reference. 

ARREST  IN  CIVIL  ACTIONS. 

Absconding  defendant,  3244-3347. 

Affidavits  to  hold  bail  at  common  law,  3334  et  seq. 

Under  codes  and  statutes,  2237  et  seq. 
Agent,  affidavit  by  plaintiff's,  3335,  2336,  2240,  2350,  3353,  3358. 
Alias  capias,  2276  et  seq. 
Assault,  22^. 

Assignment  of  property  in  fraud,  3248  et  seq. 
Bail,  order  to  hold  defendant  to,  2274. 
Capias,  2275  et  seq. 

When  issued  by  justice  of  peace,  2297  et  seq. 
Conversion,  2251,  2253. 
Counter-affidavit  of  defendant,  2330. 
Defendant  arrested  and  discharged  on  bail,  3317,  3318. 

Arrested,  officer's  return,  3309-2318. 

Garnishee  in  attachment  case,  2247. 

Not  found,  officer's  return,  2319-2321. 
Disposal  of  property,  2253  ^^  '^^* 
Executor  or  administrator,  affidavit  by,  2241. 
Fiduciary  relation  towards  plaintiff,  2260,  3261. 
Fraud,  case  for,  3262. 
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ARREST  IN  CIVIL  ACTIONS— Ci>»/»»i««</. 
Fraud —  Contin  ued. 

In  concealment  of  property,  2359. 

In  contracting  debt,  2357  et  seq. 
Fraudulent  disposition  of  property,  3348-2256. 
In  debt,  fraudulently  contracted,  3365. 
Judgment,  denying  motion  to  vacate,  3339. 

Vacating  the  order,  2337,  3338. 
Motion  to  vacate,  3335,  3336. 
Notice  of  motion  to  vacate,  3333,  3333. 
Officer's  return,  2309  et  seq. 
Order  of  arrest,  2275  ei  seq. 

Of  arrest,  proceedings  to  vacate,  3333  et  seq. 

To  hold  defendant  to  bail,  2274. 

To  show  cause  why  order  of  arrest  should  not  be  vacated,  2334. 
Pluries  capias,  2278. 
Removal  of  property,  3253  ei  seq. 
Return  of  officer,  2309  et  seq. 
Special  capias,  2293. 
Tort,  in  actions  of,  2362  et  seq. 
Undertaking  of  plaintiff,  2266  et  seq. 
Vacating  order,  demand  denying  motion,  2329. 

Motion  to  vacate,  2325,  3336. 

Order  of  arrest,  3333  et  seq. 
Order  to  show  cause,  3334. 

Order  to  show  cause  why  order  of  arrest  should  not  be  racated,  3334. 

ARREST  OF  JUDGMENT. 

Affidavit  on  motion  for  arrest  of  judgment,  3331. 
Motion  for  arrest,  3333-3338. 

Notice  to  district  attorney  of  motion  for  arrest,  2332. 
Order  granting  motion,  2339. 
Refusing  a  motion,  2340. 

ARSON  AND  BURNING. 

Attempt  to  commit  arson,  2346-2348,  3393  et  seq. 

Barn,  3356-3366. 

Criminal  complaint  —  statutory  forms,  3393,  2395. 

Dwelling-house,  indictment  for  burning,  2341,  2351-2355. 

Gin  house,  2356  et  seq. 

Grass,  for  firing,  2376,  2377. 

Hay,  stack  of,  indictment  for  burning,  2345. 

Indictments,  forms  of,  2341-2390. 

Information,  2391  et  seq. 

Insurance  company,  intent  to  defraud,  2374,  2375,  2391. 

Mill,  indictment  for  burning,  2344. 

Prison,  indictment  for  burning,  2343. 

Procuring  a  person  to  commit  arson,  2349-2381. 

Public  building,  2367  et  seq. 
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ARSON  AND  BURNING— C<Mi/*i»i**</. 

Statutory  frauds  of  indictments,  ^383  •%  nq. 
Woods,  for  firing,  3376,  2377. 

ASSAULT. 

Aggravated  assault,  2408. 
Aiming  gun  at  plaintiff,  2498. 
Arrest,  warrant  of,  241 7-2421. 
Assault  and  battery,  2396-2405. 

Without  battery,  2406,  2407. 
Attempting  to  provoke  assault,  2416. 
Capias  against  body  for  conviction,  2423. 
Civil  action  for  damages,  2484  et  seq. 
Commitment,  2424. 
Complaints,  declarations  and  petitions,  2484  #/  uq. 

In  inferior  courts,  2409-2415. 
Damages,  civil  action  for,  2484  et  seq. 
Deadly  weapon,  2470-2473. 

Declarations,  complaints  and  petitions,  2484  et  seq. 
Degrees  of  assault,  2481-2483. 
De  injuria  propria,  2511. 
Demesne,  2502-2505. 

False  imprisonment  and  assault,  declaration  for,  2489-a49t« 
Felonious  intent,  2425-2478. 
Hazing  student  at  college,  2496. 
High  seas,  assault  on  the,  2479,  ^480. 
Indictments  for  an  assault  as  a  misdemeanor,  2396  et  seq. 
Intent  to  inflict  great  bodily  harm,  2457-2459. 

To  kill,  2425-2453. 

To  maim,  2454,  2455. 

To  ravish,  2460-2464. 

To  rob,  2465-2469. 

To  wound,  2456. 
Justice  of  the  peace,  complaint  before,  2411-2415. 
Lynching— for  plaintiff,  2497. 
Misdemeanor,  a,  2396  et  seq. 
Moderate  correction,  plea  of,  2510. 
Molliter  manus  imposuit,  pleas  of,  2507-2509. 
Noxious  drugs,  by  administering,  2475. 
Officer  in  discharge  of  duty,  2476-2478. 
Passenger,  assault  upon,  2499,  2500.  . 
Petitions,  declarations  and  complaints,  2484  et  seq. 
Pleas  and  answers,  2501-2510. 
Recognizance  for  appearance,  2422. 
Sudden  heat  and  passion,  2474. 
Warrant  of  arrest,  2417-242 1. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— CrM#-J?tf/«rMM«, 

ASSIGNMENT  OF  ^KKOK^- Cross- Reference, 
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ASSISTANCE,  WRIT  OF. 

Notice  of  application  for  writ,  351^ 
Order  for  writ,  2514. 
Petition  for  writ,  2513. 
The  writ,  2515,  2516. 

ASSUMPSIT. 

Apprentice — assumpsit  for  not  pajing  part  of  money  agreed,  3051. 
Arbitration  and  award,  declaration  in,  3 188-3194.. 

On  award  by  umpire,  3198,  3199. 
Common  counts,  2530-3523. 
Declarations,  2517  ^/  seq. 
Plea  of  non-assumpsit,  3524-2537. 

ATTACHMENT. 

Absconding  debtor,  3574,  2600,  2620. 
Additional  security,  2903. 
Adjudication  of  priority,  3015. 
Admission  of  creditor,  3029  €i  seq. 
Affidavit,  2528  et  seq. 

For  reference  to  court  commission,  301 1. 

In  garnishment,  3242  et  seq. 

Of  attorney  on  motion  for  leave  to  sue,  3207. 

Of  claimant,  2993-3995. 

Of  creditor,  3029. 

Of  landlord,  3210. 

Of  mailing  notice,  3872. 

Of  no  personal  property  in  the  state,  3 171. 

Of  no  property  upon  which  to  levy,  2902. 

Of  publication  of  notice,  2871. 

Of  tenant,  3230. 

Showing  lienor's  interest  acquired  in  invitum,  3155. 
Acquired  through  transfer,  3156. 

When  garnishee  is  compelled  to  be  absent  on  return  day  of  writ,  3392. 
Allegation  by  plaintiff  to  be  filed  after  answer  by  trustee,  3454. 
Allegations  of  plaintiff  in  garnishment,  3387,  3388. 
Answer  in  trustee  process,  3441  et  seq. 

Apportioning  funds  in  hands  of  garnishee  between  attaching  and  judg- 
ment creditors,  3438. 
Appraisement  and  inventory,  2943  et  seq. 
Attaching  creditor  taking  money  out  of  court,  3169  et  seq. 
Bond  and  release  by  defendant  of  trustee,  3459. 

An  undertaking  to  discharge,  3106. 

By  trustee  where  trustee  is  mortgagor,  3461. 

In  garnishment,  3243  et  seq. 

Of  claimant,  3989-3993. 

Of  plaintiff  in  case  of  defendant's  default,  3173  et  seq. 

Of  tenant,  3329. 

Or  undertaking,  2685  et  seq. 
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ATTAC  H  MENT—  Continued, 

Bond—  Continned, 

On  Undertaking — Continued, 

Bj  defendant,  discharge  garnishment,  3579*  3380* 
To  enforce  certain  liens,  3^17  et  seq. 

To  indemnify  officer,  3005-3009. 
Before  levy,  3833  et  seq. 

To  prevent  levj,  3843,  3844. 

To  prevent  removal  of  property,  3940. 
Certificate  of  dissolution,  3160,  3161. 

Claim  that  property  is  exempt  from  garnishment,  3433  et  seq. 
Claims  of  third  persons,  3986  et  seq. 
Commissioner's  report,  3014. 

Commission  to  take  answer  of  garnishee  in  another  county,  339X. 
Complaint  in  suit  in  aid  of  attachment,  32N)9. 
Corporation,  where  garnishee  is  a,  3409  et  ^eq. 
Discharging  garnishee,  3443. 
Disclosure  of  garnishee,  3466  et  seq. 
Dissolution,  interrogatories,  answer  and  subsequent  proceedings  in  gar- 

nishment,  3378  et  seq. 
Dissolving,  discharging,  and  setting  aside,  3075. 
Excess  of  attachment,  reducing  of,  3904,  3905. 
Factorizing,  3463  et  seq. 
False  statement  to  procure  credit,  3634. 
Final  Judgment  against  garnishee  failing  to  answer,  3435. 
Foreign  attachment,  2647,  3648,  3463  et  seq. 

Corporation,  3617. 
Forthcoming  bond,  3905  et  seq. 

Of  garnishee,  3381. 
Fraud,  on  original  process  for,  3575,  3617. 
Fraudulent  debtor,  3649^ 
Garnishment,  3342. 

Affidavit,  bond,  writ  or  summons,  notice,  3343  et  seq. 
Heir  or  devisee,  non-resident,  2573. 
Inquisition,  3001,  3003. 
Intervention  and  interpleader,  3986  et  seq. 
Inventory  and  appraisement,  3943  et  seq. 
Judgment,  3163  0/  seq. 

Judgments  or  orders  in  garnishment,  3431  et  seq. 
Jury  summons,  3999. 
Laborer's  lien,  3333  et  seq. 
Landlord's  lien,  3310  et  seq. 
Liens,  attachment  to  enforce  certain,  3310  et  seq. 
Married  woman,  3576. 

Money  to  be  paid  into  court  or  to  officer,  3439-3441. 
Mortgagee,  notice  to,  3874  ^'  ^^9' 
Motion  to  dismiss  garnishment,  3378. 
Non-resident,  3534,  3539,  3569,  3573,  3598,  3604,  3616,  3643,  3647. 

In  action  of,  tort  against,  3583. 
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ATTACHMENT— C<?i»/fi»ii€rf. 

Notice  of  application  for  leave  to  file  supplementarj  complaint  when  gar- 
nishee's answer  is  deemed  insufiicient,  3421. 
Of  application  for  order  for  examination  of  garnishee  out  of  court, 

3425- 
Of  attachment,  2845  ei  seq. 

Of  intervener's  motion  for  judgment  on  sheriff's  bond,  3010. 

Of  motion  for  leave  to  sue,  3206. 

Of  plaintiff  of  disclosure  when  plaintiff  does  not  consent  thereto,  and 
garnishee  cannot  be  present  on  return  daj,  3393. 

Of  sale,  3199  €t  seq. 

Or  summons  to  garnishee  to  appear,  3427  et  s€q» 

That  plaintiff  elects  to  take  issue,  3416  ei  seq. 

To  attaching  officer,  2986-2993. 

To  garnishee  of  contest  and  time  of  trial,  3419. 

Of  filing  of  allegations  and  interrogatories,  3389. 

Of  release,  3084-3386. 

To  answer  special  interrogatories,  3390. 

To  parties  and  claimant,  2997,  2998. 

To  plaintiff  of  bond  in  trustee  process,  3460. 

To  register  of  deeds,  3072,  3073. 

To  sheriff,  3074. 

To  tenant,  3228. 
Order  confirming  sale,  3204. 

Designating  time  and  place  of  trial,  30i3. 

Granting  leave  to  sue,  3208. 
Perishable  property,  sale  of,  2955  et  seq. 
Personal  examination  of  garnishee,  3426. 
Petition  of  claimant,  2996. 

To  remove  attachment,  3231. 
Proceedings,  to  bring  in  garnishee,  3463  et  seq. 

Where  goods  in  trustee's  hands  are  claimed  by  third  person  under  an 
assignment  from  principal  defendant,  3455  et  seq. 
Property  in  hands  of  third  persons,  2877  et  seq. 
Publication  of  notice,  2858  et  seq. 

Public  officer,  as  absconding  debtor,  guiltj  of  fraud,  2625. 
Receipting  to  officer,  2931  et  seq. 
Release  of  garnishee  on  payment  or  delivery,  3382,  3383. 

Plaintiff's  voluntary,  3072  etseq. 
Replication  to  garnishee's  answer,  3413  et  seq. 
Report  of  sale,  3201  et  seq. 
Return  of  officers,  3031  et  seq. 
Rule  admitting  creditor,  3030. 

To  appear  before  commissioner,  3012. 
Sale  of  personal  property  before  judgment,  2954  et  seq. 

Of  property  after  judgment,  3171  et  seq. 
Scire  facias  against  defaulting  garnishee,  3433,  3434. 

Against  garnishee,  3468. 
After  answer,  34I0. 
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ATTACHMENT— C<>ji/iji«^rf. 

Scire  iz.z\9J^^Cimtinued, 

Against  trustee,  5462. 
Sheriff's  deed,  3205. 
Special  execution,  3191,  3192  #/  seq. 
Subpoena  to  witnesses,  3000. 
Suits  in  aid  of  attachment,  3106. 
Sundaj,  to  authorize  service  of  writ  on,  2538. 
Trustee  process,  3444  et  seq. 
Undertaking  bj  mortgagee  in  possession,  3157. 

Given  by  non-defendant  partner  to  discharge  attachment  00 
ant's  interest  in  chattels  of  firm,  3x59. 

To  indemnify  officer,  3004. 
Vacating  judgment  against  garnishee,  3443. 
Vessel,  attachment  of  goods  on,  3941,  2942. 
Vessels,  claims  to  attach,  30i6->3098. 
Warrant  for  costs  of  inquisition,  3003. 
Writ  or  order  to  enforce  certain  liens,  3220  et  seq. 

Or  summons  in  garnishment,  3242  et  seq. 

Proceedings  subsequent  to  issuance  of,  2833. 
Writs,  warrants  and  orders,  2740  et  seq, 

ATTACHMENT  OF  T^KSO^S^Cross- Reference. 

ATTORNEYS. 

Actions  against  attorneys,  351 1  et  seq. 

By  attorneys,  3489  et  seq. 
Admission  to  practice,  2469  et  seq. 
Allowing  another  to  use  attorney's  name,  3591. 
Answer— affidavit  of  defense  or  plea,  3508  et  seq.;  3537-3539. 

To  order  or  rule  to  show  cause  why  name  should  not  be  stricken 

roll,  3565-3567. 
Appointment,  authority  to  appear,  and  substitution,  3469  et  seq. 
Authority  to  appoint,  3473-3480. 
Client's  bond  when  attorney  claims  lien,  3550. 
Criminal  prosecution,  3586  et  seq. 
Declaration,  complaint  or  petition  in  action  against  attorneys,  ^11  wi 

By  attorneys,  3489  et  seq. 
Disbarment  and  suspension,  3551  et  seq. 
District  attorney,  order  of  appointment  of  assistant,  3470. 
Pees  and  disbursements,  actions  for,  3499. 
Judgment  or  order  in  disbarment  proceedings,  3568  et  seq. 
Libel,  action  for,  3501,  3502. 
License,  practice  without,  3586. 

Tax  to  recover,  3536. 
Lien,  action  to  enforce,  3506,  3507. 
Mandamus  to  vacate  order  of  disbarment,  3580  et  seq. 
Misconduct,  3534. 
Money,  refusal  to  pay  on  delivery,  3590. 

Collected,  to  recover,  3528-3532. 
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ATTORNEYS— Ci>i»/ii»«*rf. 

Negligence  in  collecting  note,  3535-3517. 
Notice  to  adverse  party  to  appoint,  3469. 
Order  continuing  proceedings  in  dislMunnent,  3564. 

Of  appointment,  3470-3473. 

Or  rule  to  surrender  papers  or  money,  or  show  caoae  whj  attorneys 
should  not  be  punished  for  contempt,  3543  et  seq. 
Practicing  when  forbidden  by  virtue  of  office,  3588. 
Readmission  to  practice,  motion  for,  3579. 
Roll,  order  or  rule  to  show  cause  why  name  should  not  be  stricken  from, 

354^*  3560-3563. 
Slander,  action  for,  3403-3405. 
Substitution,  3481-3488. 
Summary  proceedings  to  compel  surrender  of  money  or  papers,  3540  ei 

seq. 
Title,  action  against  in  examining,  3531-3524. 

AUCTIONEERS. 

Accounting  for  goods,  failure  to,  3598,  360Z. 

Advertisement,  not  selling  goods  according  to,  3593. 

Bond  acting  as  auctioneer  without  filing,  3608. 

Compensation,  demanding  more  than  legal,  3603. 

Contract  with  auctioneer,  failure  to  keep,  3610. 

County  clerk,  failure  to  file  with,  a  description  of  property,  3607. 

Criminal  cases,  3604  et  seq. 

Defaulting  bidder,  3613,  3613. 

Deposit,  neglecting  to  require,  3597. 

Fraudulent  sale,  3604. 

Non-delivery  of  goods  purchased,  3593. 

Place,  selling  at  different  from  registered  one,  3605. 

Price,  selling  goods  at  a  lower,  3595,  3596,  3599. 

Proceedings  against  auctioneer,  3593  et  seq. 

By  an  auctioneer,  3609  et  seq. 
Re-sale,  deficiency  upon,  3603. 
Selling  goods  on  credit,  3600. 
Services  rendered,  3609,  361 1. 
Title  to  premises  sold,  not  making  good,  3594. 
Written  statement  from  owner,  failure  to  require,  3606. 

AUDITA  QUERELA. 

Petition  for  writ,  3614  et  seq. 
Writ,  3616  et  seq. 

AUTHENTICATION— Cr<>«-/?<f/rr<?iic». 

AUTREFOIS  KCQiJlT^Cross-R€f9r9mee, 

AUTREFOIS  COtiyiCT— Cross-Reference, 

AVOWRY^Cross-Re/erence. 

AV/ARD^CrosS'Re/ereHce, 

BADGES,  UNLAWFUL  WEARING  OF,  3630  et  seq, 

1114  Volume  II. 


RtfiiMBeM  iBdtoaU  INDEX.  Ue  Maoib^r  •ff  Porm. 

BAIL  AND  RECOGNIZANCE— See  Arrbst  in  Civil  Action& 
BOND. 

AttoraejSy  client's  bond  when  attomej  claims  lien»  3550. 
CAPIAS. 

Assault,  3433. 
CARRIERS. 

Assault  upon  passenger,  2499,  3500. 
COMPLAINTS. 

Apprentice,  complaint  bj,  9018,  2019. 

Complaint  bj  master,  3037. 

Complaint  for  enticing,  3053. 

Indentures  for  apprenticeship,  3048  €i  seq* 
Arbitration  and  award,  3303-2204^  3333,  3334. 
Assault,  3409-3415. 

Civil  action  for  damages,  34S4  et  seq. 
Attorneys,  actions  against,  35 11  et  seq. 

Actions  bj,  3489  et  seq. 
Complaint  bj  third  person,  303o. 

CONVERSION. 

Arrest  in  civil  actions,  3351,  2353. 
COSTS. 

Arbitration  and  award,  2083-2086. 

COVENANTS. 

Apprentices  —  declaration  in  covenant,  3034-3042. 

DAMAGES. 

Assault,  3484  ei  seq, 

DEBT. 

Arbitration  and  award,  declaration  in,  3195-3197. 

Declaration  in  debt  on  award  bj  umpire,  3300,  3201  • 

DECLARATIONS. 

.    Apprentice,  declaration  for  enticing  apprentice,  3053. 
Petition  for  enticing,  3053. 
Proceedings  on  an  indenture,  3034-3043. 
Arbitration  and  award,  declaration  in  assumpsit,  3188-3194. 
Declaration  in  assumpsit  against  a  party  revoking,  3333. 

On  award  bj  umpire,  3198,  3199. 
Declaration  in  debt,  3 195-3197. 

On  award  by  umpire,  3200,  2201. 
Assault— civil  action  for  damages,  2484  et  seq. 
Assumpsit,  2517  «/  seq. 
Attorneys,  actions  against,  3511  e/  seq. 
Actions  by,  3480  et  seq, 
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DEMURRER. 

Arbitration  and  award,  axS). 

EXECUTORS. 

Arbitration  and  award,  3064*  ^'^H*  ^0«. 
FACTORIZING— See  Attachment 
FRAUD — See  Arrsst  in  Civil  Actions. 
GARNISHMENT— See  Attachment. 

GUARDIAN. 

Arbitration  and  award,  J065. 
JUDGMENTS. 

Arbitration  and  award,  3110,  am,  2181,  2183,  23o6-2ao8,  221  x,  2217,  2221 

Power  to  award  entry  of,  2095. 
Arrest  in  civil  cases— denying  motion  to  vacate-^vacating  order— <lemand 

for,  2327,  2328. 

Vacating  order,  2327,  2328. 

JUSTICE  OF  THE  PEACE. 

Arrest  in  civil  actions,  2297  e/  seq. 

Assault  and  battery,  complaint  for,  321X-2415. 

LIBEL. 

Attorneys — action  for  libel,  3501,  3502. 

LIEN. 

Attorneys — action  to  enforce  lien,  3506,  3507. 

MANDAMUS. 

Attorneys — mandamus  to  vacate  order  of  disbarment  3580  tt  seq, 

MITTIMUS. 

Apprentices,  2031. 

MOTIONS. 

Arbitration  and  award,  2211-2213. 

Arrest  in  civil  actions,  notice  of  motion  to  vacate,  2322,  2323. 

Arrest  of  judgment,  2333-2338. 

Attorneys— readmission  to  practice,  3579. 

NOTICE — See  Affidavit. 

Arbitration  and  award,  2150,  2151,  2206-2210. 

Notice  to  arbitrators  of  appointment,  2130. 
Arrest  in  civil  actions— notice  of  motion  to  vacate— notice  of,  2392,  2393. 
Arrest  of  judgment,  2332. 

Attorneys,  notice  to  adverse  party  to  appoint,  3469. 
Writ  of  assistance,  application  for,  2513 
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ORDERS — See  Attachmbnt. 

Apprentice,  discharge  of,  2023,  2024,  2^33. 
Discharge  of  master  from  contract,  2032. 
Punishing  of,  2030. 

Remanding  to  service,  2025,  2026,  2029. 
Arbitration  and  award,  2217,  2218. 
Arrest  in  civil  actions,  2275  '^  ''^^• 

In  civil  cases — order  to  show  cause  whj  order  of  arrest  should  not  be 

vacated,  2324. 
Of  judgment,  2339,  2340. 
Attorneys'—disbarment  order  continuing  proceedings,  3564. 
Final  order  in  disbarment  proceedings,  3568  ei  seq. 
Order  of  appointment,  3470-3472. 
Of  substitution,  3483-34B7. 

Or  rule  to  show  cause  why  name  should  not  be  striken  from  roll, 
3548»  3560-3563. 
Order  or  rule  to  surrender  papers  or  money,  or  show  cause  why  attorneys 

should  not  be  punished  for  contempt,  3542  et  seq. 
Writ  of  assistance,  2514. 

PARTNERSHIP. 

Arbitration  and  award,  2053,  2 160-2 165. 

PETITIONS. 

Apprentices — indentures  of  apprenticeship,  2048  et  seq. 
Arbitration  and  award,  2202,  2223,  2224. 
Assault — civil  action  for  damages,  2484  et  seq. 
Attorneys,  actions  against,  35 11  et  seq. 
Actions  by,  3489  et  seq, 

PLEAS. 

Apprentices,  2043-2047. 

Arbitration  and  award,  2225,  2228-2230. 

Assault,  2501-25 10. 

Attorneys,  3508. 

Non-assumpsit,  2524-2527. 

RECOGNIZANCE. 

Apprentice's  recognizance  of  master,  3032. 
Assault,  2422. 

REPLICATION. 

Arbitration  and  award,  2231,  2232. 

SCIRE  FACIAS— See  Attachment. 

SET-OFF. 

Arbitration  and  award,  2174. 

SLANDER. 

Attorneys  —  action  for  slander,  3403-3405. 
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SUBMISSION. 

Proof  of,  bj  subscribing  witness,  3314. 

SUMMONS. 

Apprentice's  summons  to  master,  2021. 

TRUSTEE  PROCESS  —  See  Attachmbnt. 

VERDICT. 

Arbitration  and  award  — power  to  direct  entry  of  verdictf  30961. 

VERIFICATION. 

Complaint,  by  an  apprentice,  2019. 

WARRANT. 

Apprentice,  3038. 
Assault,  3417-3431. 

WRITS— 4See  Attachmbnt. 
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